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Headnote 

 

Aboriginal law --- Government of Aboriginal people — Elections — Validity 

First Nation band held election, which resulted in election of M as chief and A, D, R and E as councillors — Complaints 

challenging these elections were submitted to election appeal committee (committee), including complaint by M — 

Committee concluded that election should be set aside — Court declared that committee’s decision was final and binding, 

and that new election had to be called — A, D and R brought appeal — A, D and R brought motion to stay judgment pending 

appeal — Motion granted — Binding or non-binding effect of committee’s decision was serious issue — A, D and R would 

suffer irreparable harm if new election was called as result of judgment — Calling election now would result in even more 

uncertainty and confusion in affairs of First Nation. 

Civil practice and procedure --- Practice on appeal — Staying of proceedings pending appeal — Miscellaneous 

First Nation band held election, which resulted in election of M as chief and A, D, R and E as councillors — Complaints 

challenging these elections were submitted to election appeal committee (committee), including complaint by M — 

Committee concluded that election should be set aside — Court declared that committee’s decision was final and binding, 

and that new election had to be called — A, D and R brought appeal — A, D and R brought motion to stay judgment pending 

appeal — Motion granted — Binding or non-binding effect of committee’s decision was serious issue — A, D and R would 

suffer irreparable harm if new election was called as result of judgment — Calling election now would result in even more 

uncertainty and confusion in affairs of First Nation. 

MOTION by First Nation councillors to stay judgment pending appeal. 

 

Robert M. Mainville J.A.: 

 

1      The appellants are seeking to stay the judgment of Russell J. of the Federal Court dated February 26, 2013 (citation 
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number [Meeches v. Meeches] 2013 FC 196 (F.C.)) which declared that the Long Plain First Nation Election Appeal 

Committee (”Election Appeal Committee”) had made a final and binding decision requiring new elections for the offices of 

Chief and Council, and that all relevant parties were bound by and must comply with that decision. 

 

Background 

 

2      The Long Plain First Nation (”First Nation”) is a band within the meaning of the Indian Act, R.S.C. 1985, c. I-5. It is 

governed by a Chief and four councillors elected for three year terms pursuant to the Long Plain First Nation Election Act 

(”Election Act”), an election code adopted by the First Nation. The last elections were held on April 12, 2012, and resulted in 

the election of the appellant David Meeches as Chief, and of the appellants George Assiniboine, Marvin Daniels and Ruth 

Roulette as councillors. Mrs. Daniels Barbara Esau, who is not a party to these appeals, was also elected councillor at that 

time. 

 

3      Certain complaints challenging these elections were submitted to the Election Appeal Committee constituted under the 

Election Act, including a complaint by the respondent, Dennis Meeches. After reviewing the matter, the Election Appeal 

Committee concluded as follows: 

While there were some deviations from the Long Plain Election Act as discussed above, the election process overall 

appears to have been fairly conducted. However, since the Election Act is a key part of the governance of the First 

Nation and since it was enacted to govern elections, we recommend that the election be set aside and an election process 

be undertaken following the Act as it is written. 

 

4      An application was subsequently filed in the Federal Court on behalf of the First Nation seeking to set aside that 

decision. Concurrently, a motion was brought seeking to stay the decision pending the final determination of the application. 

The stay motion was dismissed by Harrington J. on May 11, 2012 (citation [Long Plain Indian Band No. 287 v. Meeches] 

2012 FC 570 (F.C.)) on the ground that the Election Appeal Committee had simply recommended that a new election be 

held, and that this recommendation was not a “decision” or an “order” that had to be accepted or acted upon by the First 

Nation. Harrington J. however noted that if an order was issued by the Election Appeal Committee calling for a new election, 

then a new stay motion could be submitted, if need be. The First Nation discontinued its application shortly after receiving 

the decision of Harrington J. 

 

5      In light of that decision, the respondent Dennis Meeches asked the Election Appeal Committee to clarify its prior 

decision, which it declined to do. The respondent Dennis Meeches then initiated his own application before the Federal 

Court. That application was dealt with by Russell J. in the judgment which is the subject of the pending appeals before our 

Court. Russell J. found that he was not bound by the prior decision of Harrington J., and he rather concluded, at par. 87 of his 

reasons, “that a decision by the Election Appeal Committee under paragraph 17.7 [of the Election Act] that a new election 

should be called is binding upon the Tribal Government, and they must act upon it forthwith and call an election.” 

 

6      The respondent subsequently filed a motion in the Federal Court seeking an order pursuant to Rule 431 of the Federal 

Courts Rules, SOR/98-106 compelling compliance with the decision of Russell J. That motion was dismissed by Strickland J. 

on April 11, 2013 on the ground that the judgment of Russell J. was purely declaratory and could therefore not be enforced 

under Rule 431. 

 

7      The appellants are now seeking to stay the effects of the judgment of Russell J. pending the outcome of their appeals to 

our Court. 

 

Procedural Matter 

 

8      Prior to the hearing of these stay motions, the appellant David Meeches sought to add to his motion record an additional 

affidavit referring to additional documents. At the outset of the hearing, after having received representations from the 

parties, I refused to accept for filing this additional affidavit for the following reasons: (a) first, many of the documents 

referred to in the affidavit were already part of the record, the respondent Dennis Meeches having included some in his own 
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motion record; (b) second, the remaining documents contemplated by the additional affidavit did not concern new matters 

and were available to the appellant David Meeches at the time he first filed his motion record; (c) third, in light of the 

timelines, the respondent was not provided with an adequate opportunity to respond to the additional affidavit and the 

additional material it referred to. 

 

Preliminary Matter: Can the Declaratory Judgment be Stayed? 

 

9      Since Strickland J. found that the declaratory judgment of Russell J. was not enforceable under Rule 431 of the Federal 

Courts Rules, the respondent Dennis Meeches questions whether a stay of that judgment is appropriate. He relies for this 

purpose on Janssen-Ortho Inc. v. Apotex Inc., 2009 FCA 250, 392 N.R. 308 (F.C.A.). 

 

10      Janssen-Ortho Inc. v. Apotex Inc. concerned a motion to stay an order of a prothonotary who had summarily dismissed 

a prohibition application under the Patented Medicines (Notice of Compliance) Regulations, SOR/93-133. Since the 

prothonotary’s order simply put an end to an attempt to stop the Minister of Health from doing something she was required to 

do under her statutory mandate, Sharlow J.A. found that no stay was available in those circumstances. With respect, that 

decision has no bearing on the issue at hand in these proceedings. 

 

11      In this case, the judgment of Russell J. “declares that the Election Appeal Committee made a final and binding 

decision which requires new elections for the offices of Chief and Council of the Long Plain First Nation to take place” and 

“further declares that all relevant parties are bound by and must comply with the decision to hold new elections, including the 

present Tribal Government.” 

 

12      Such a declaratory judgment is binding and has legal effect. A declaration differs from other judicial orders in that it 

declares what the law is without ordering any specific action or sanction against a party. Ordinarily, such declarations are not 

enforceable through traditional means. However, since the issues which are determined by a declaration set out in a judgment 

become res judicata between the parties, compliance with the declaration is nevertheless expected, and it is required in 

appropriate circumstances. 

 

13      Declaratory relief is particularly useful when the subject of the relief is a public body or public official entrusted with 

public responsibilities, because it can be assumed that such bodies and officials will, without coercion, comply with the law 

as declared by the judiciary. Hence the inability of a declaration to sustain, without more, an execution process should not be 

seen as an inadequacy of declaratory orders against public bodies and public officials. 

 

14      As aptly noted by MacGuigan J.A. in LeBar v. Canada (1988), [1989] 1 F.C. 603, 90 N.R. 5 (Fed. C.A.), the 

proposition that public bodies and their officials must obey the law is a fundamental aspect of the principle of the rule of law, 

which is enshrined in the Constitution of Canada by the preamble to the Canadian Charter of Rights and Freedoms. Thus, a 

public body or public official subject to a declaratory order is bound by that order and has a duty to comply with it. If the 

public body or official has doubts concerning a judicial declaration, the rule of law requires that body or official to pursue the 

matter through the legal system. The rule of law can mean no less. 

 

15      As further noted in Doucet-Boudreau v. Nova Scotia (Department of Education), 2003 SCC 62, [2003] 3 S.C.R. 3 

(S.C.C.), (”Doucet-Boudreau”) at par. 62, the assumption underlying the choice of a declaratory order as a remedy is that 

governments and public bodies subject to that order will comply with the declaration promptly and fully. However, should 

this not be the case, the Supreme Court of Canada has laid to rest any doubt about the availability of contempt proceedings in 

appropriate cases in the event that public bodies or officials do not comply with such an order. As noted by Iacobucci and 

Arbour JJ. at par. 67 of Doucet-Boudreau: “[o]ur colleagues LeBel and Deschamps JJ. suggest that the reporting order in this 

case was not called for since any violation of a simple declaratory remedy could be dealt with in contempt proceedings 

against the Crown. We do not doubt that contempt proceedings may be available in appropriate cases” (emphasis added). 

 

16      Moreover, in the seminal case of RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 (S.C.C.), 

the Supreme Court of Canada stayed a judgment of the Quebec Court of Appeal declaring valid certain provisions of 

legislation controlling the marketing and sale of tobacco products. After that judgment, regulations were enacted under the 

legislation that, if enforced, would have imposed costly obligations on the parties asserting a constitutional challenge to the 

legislation. In those circumstances, the Supreme Court of Canada found that it had jurisdiction to stay the effect of the 
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judgment of the Quebec Court of Appeal. Justice Rothstein reiterated this principle in Baier v. Alberta, 2006 SCC 38, [2006] 

2 S.C.R. 311 (S.C.C.) (”Baier”) at paras. 12 to 14. 

 

17      The effect of the declaratory judgment of Russell J. is quite clear: new elections are to be called without any further 

delay. Further, as public officials and parties to the proceedings, the Chief and councillors of the First Nation are bound by 

this judgment and are compelled to implement its effects. Moreover, in this case, the respondent has indicated that he will be 

forcefully pursuing legal proceedings to enforce the judgment of Russell J. in the event the stay motion is not allowed: see 

transcript of cross examination of Dennis Meeches held Friday April 19, 2013 at pp. 45 to 47. Already the respondent has 

unsuccessfully sought an order under Rule 431. In these circumstances, it is both open to and appropriate for this Court to 

determine if a stay of the effects of the declaratory judgment of Russell J. should be granted. 

 

Analysis 

 

18      The test which applies when considering whether to grant a stay order pending an appeal is the well known test set out 

in RJR-MacDonald Inc. v. Canada (Attorney General), above. I summarized that test as follows in Tervita Corp. v. Canada 

(Commissioner of Competition), 2012 FCA 223, 434 N.R. 159 (F.C.A.) at par. 9: 

a. First, a preliminary assessment must be made of the merits of the appeal to ensure that there is a serious issue to be 

determined. The threshold here is a low one. It suffices that the appeal is not frivolous or vexatious. A prolonged 

examination of the merits of the appeal is neither necessary nor desirable, save in exceptional circumstances, such as 

where the stay would, in effect, amount to the final determination of the appeal, or would impose such hardship on a 

party as to remove any benefit from proceeding with the appeal. 

b. Second, it must be determined whether the party seeking the stay will suffer irreparable harm if it were refused. The 

only issue to be decided at this stage is whether the refusal to grant the stay could so adversely affect the appellants’ 

interests that the harm could not be remedied in the event the appeal is successful. Irreparable harm refers to the nature 

of the harm suffered rather than its magnitude. It is harm which cannot be quantified in monetary terms or which cannot 

be cured, usually because one party cannot collect damages from the other. 

c. Third, an assessment must be made as to which of the parties would suffer greater harm from the granting or refusal 

of the stay pending the decision on the merits of the appeal. The factors which may be considered in the assessment of 

this “balance of convenience” test are numerous and vary which each case. Public interest considerations may be 

considered within this balancing exercise. 

 

Serious Issue 

 

19      Though the appellants raise numerous issues in their respective notices of appeal, for the purposes of this stay motion, 

I need only be satisfied that a least one of these issues meets the low threshold of the first part of the test. 

 

20      In this case, Harrington J. found that the Election Appeal Committee had made a nonbinding recommendation to hold 

a new election, while Russell J. found that the committee had made a binding decision which required all interested parties to 

proceed forthwith with a new election. These apparently contradictory findings raise numerous issues which merit appellate 

review, not the least of which is the binding or non-binding effect of the Election Appeal Committee’s decision. This is a 

serious issue. 

 

21      However, I express no opinion whatsoever on that issue or on any other issue raised by the appeals. I only find that the 

appellants have raised in their appeals at least one issue that meets the serious issue test for the purposes of their stay 

motions. 

 

Irreparable Harm 
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22      Should the stay not be granted, as a result of the judgment of Russell J. and of the rule of law, the appellants will be 

required to follow the recommendation of the Election Appeal Committee to call a new election for the positions of Chief and 

councillors of the First Nation. The outcome of such an election cannot be predicted. Consequently, should the stay be 

denied, the appellants will risk losing their political offices prior to the normal expiration of the term for which they were 

elected. In the event they are not re-elected, they would no longer benefit from the pecuniary advantages attached to their 

offices, as well as from the prestige and authority which such offices confer. 

 

23      The loss of elected office prior to the expiration of the normal term of office has generally been found to constitute 

irreparable harm in light of the non-compensable nature of the loss suffered: Baier, above, at para. 16; Gabriel v. Mohawk 

Council of Kanesatake, 2002 FCT 483 (Fed. T.D.) (”Gabriel”) at paras. 26 to 30; Martselos v. Salt River First Nation 195, 

2007 FC 613 (F.C.) at para. 15; Prince v. Sucker Creek First Nation No. 150A, 2008 FC 479 (F.C.) at paras. 30 to 32; Lower 

Nicola Indian Band v. Joe, 2011 FC 147 (F.C.) at paras. 18 to 20; Lower Nicola Indian Band v. Lower Nicola Indian Band 

Council, 2012 FC 103 (F.C.) at para. 35. 

 

24      Though in some cases irreparable harm has been found not to attach to the loss of elected office, these cases may be 

easily distinguished. Thus, in Weekusk v. Thunderchild First Nation Appeal Tribunal, 2007 FC 202, 309 F.T.R. 314 (Eng.) 

(F.C.), Tremblay-Lamer J. distinguished (at paras. 12 to 20) her findings on irreparable harm set out in Gabriel, above, on the 

basis that the elected band councillors had only recently been elected; however, a close reading of this decision shows that it 

was in fact decided on the basis of the balance of convenience rather than irreparable harm. Likewise, in Stoney First Nation 

v. Shotclose, 2011 FCA 232, 422 N.R. 191 (F.C.A.), Stratas J.A. found (at para. 40) that no irreparable harm resulted from 

the removal of band councillors from office; however, in that case, the terms of office of the councillors had already expired, 

and the concerned councillors were attempting to unilaterally extend their terms without calling an election. 

 

25      In this case, the appellants have held their elected positions for the last year as a result of the decision of Harrington J. 

finding that the Election Appeal Committee had simply made a nonbinding recommendation. Moreover, the appellants’ terms 

of office have not yet expired. In these circumstances, I find that the appellants will suffer irreparable harm should a new 

election be called as a result of the judgment of Russell J. 

 

Balance of convenience 

 

26      The appellants have the right to appeal to this Court, and that right would largely become moot should an election be 

held as a result of denying a stay of the judgment of Russell J. 

 

27      Nevertheless, the respondent suggests that this Court should deny the stay and rather proceed with scheduling the 

appeals in such a manner that they may be finally disposed of after the election is called, but prior to the actual voting day. 

This is not a practical option. Once an election is called, it is simply unrealistic to believe that it could be cancelled without 

causing disruption and confusion among the electors of the First Nation. Moreover, should an election be held, this will 

involve costs for the First Nation and for each candidate running in the election. 

 

28      The respondent further submits that should the stay be granted, these appeals may well not be finally dealt with before 

the end of 2013 or the beginning of 2014. Should the decision of Russell J. be then upheld by our Court, and taking into 

account the minimum time required to organize and hold an election, by the day that election is held the appellants will have 

illegitimately occupied their elected offices for most of their three year term. This is certainly a valid preoccupation which I 

must take into account in assessing the balance of convenience and determining an appropriate solution. 

 

29      In this case, another important factor in the balance of convenience analysis is the public interest of the First Nation. 

Though here the appeals do not concern constitutional issues as was the case in RJR-MacDonald Inc. v. Canada (Attorney 

General), above, they nevertheless raise public interest considerations that must be taken into account in the balance of 

convenience component of the test to grant a stay: Gopher v. Saulteaux First Nation, 2005 FC 481 (F.C.) at para. 28. 

 

30      Until recently, the appellants and the electors of the First Nation could reasonably conclude from the decision of 

Harrington J. that the elected Chief and council were legitimately occupying their offices. However, the decision of Russell J. 

now places into question that legitimacy. As a result, there is now uncertainty in the management of the affairs of the First 

Nation. That uncertainty is not in the best interest of the First Nation, and it will continue until the matter is finally resolved, 
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either through a decision of this Court or through a new election. 

 

31      In my view, calling an election now would result in even more uncertainty and confusion in the affairs of the First 

Nation, particularly in the event this Court eventually overturns the decision of Russell J., either during the time that election 

is taking place or after the results of the election have been made public. On the other hand, for the reasons set out above, the 

current situation should not be unduly prolonged. 

 

Conclusions 

 

32      Consequently, I will stay the judgment of Russell J., but without costs on the stay motions. I will also significantly 

abridge the delays set out under the Federal Courts Rules for the purpose of expediting these appeals, as all parties requested 

me to do at the hearing of these stay motions. Moreover, pursuant to paragraph 53(1) and section 55 of the Federal Courts 

Rules, I will further order a modified appeal process to ensure that the abridged calendar for these consolidated appeals is 

respected. I will also set the date and place of the hearing of both consolidated appeals for Tuesday June 25, 2013 at 9:30 am 

in Winnipeg for a maximum duration of 3 hours. The stay order will remain subject to paragraph 398(3) of the Federal 

Courts Rules. 

 

Motion granted. 
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A.C.W.S. (3d) 833, 2003 D.T.C. 5504 
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Mr. Simon-Nicolas Crépin, for Respondent 

Subject: Income Tax (Federal); Estates and Trusts 

 

Headnote 

 

Income tax --- Tax credits — Charitable donations — Whether genuine gift 

Taxpayer claimed credits for cash donations made to religious order during four taxation years — Minister reassessed 

taxpayer outside of limitation period and disallowed credits — Minister also imposed penalties pursuant to s. 163(2) of 

Income Tax Act — Appeal by taxpayer to Tax Court of Canada was dismissed — Tax Court Judge found that taxpayer 

knowingly participated in fraudulent scheme practiced by religious order, whereby order would give receipts for amounts that 

were much larger than actual donations — Tax Court Judge found that taxpayer was not credible when he claimed he had no 

financial responsibilities during years in issue — Tax Court Judge found that taxpayer stopped making donations to order 

once order ceased making fraudulent receipts — Tax Court Judge found that taxpayer’s income increased during years after 

he ceased making donations — Tax Court Judge found that taxpayer did not have philanthropic reason for making donations, 

but was more likely seeking personal profit — Tax Court Judge found that taxpayer gained advantage that was beyond tax 

benefit normally anticipated under Act — Tax Court Judge found that taxpayer was enriched, rather than impoverished — 

Tax Court Judge found that taxpayer did not make genuine gift within meaning of s. 118.1 of Act — Taxpayer brought 

application for judicial review regarding allegation that Tax Court Judge accepted hearsay evidence and was allegedly biased 

— Application dismissed — Tax Court Judge made no error in her treatment of hearsay evidence — Tax Court Judge did not 

say that she accepted proof of fraud but that she would accept to hear evidence regarding fraud — No evidence demonstrated 

that Tax Court Judge was biased. 

Income tax --- Administration and enforcement — Assessments — Limitation period — Misrepresentation 

Taxpayer claimed credits for cash donations made to religious order during four taxation years — Minister reassessed 

taxpayer outside of limitation period and disallowed credits — Minister also imposed penalties pursuant to s. 163(2) of 

Income Tax Act — Appeal by taxpayer to Tax Court of Canada was dismissed — Tax Court Judge found that taxpayer 

knowingly participated in fraudulent scheme practiced by religious order, whereby order would give receipts for amounts that 

were much larger than actual donations — Tax Court Judge found that taxpayer made false statement attributable to neglect, 

carelessness or wilful default, such that Minister could reassess outside of normal limitation period — Tax Court Judge found 

that taxpayer gained advantage that was beyond tax benefit normally anticipated under Act — Tax Court Judge found that 

taxpayer was enriched, rather than impoverished — Tax Court Judge found that taxpayer did not make genuine gift within 

meaning of s. 118.1 of Act — Tax Court Judge found that taxpayer, either knowingly or through gross negligence, made false 

statements or omissions in tax returns, which justified penalties — Taxpayer brought application for judicial review 
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regarding allegation that Tax Court Judge accepted hearsay evidence and was allegedly biased — Application dismissed — 

Tax Court Judge made no error in her treatment of hearsay evidence — Tax Court Judge did not say that she accepted proof 

of fraud but that she would accept to hear evidence regarding fraud — No evidence demonstrated that Tax Court Judge was 

biased. 

Income tax --- Administration and enforcement — Penalties (administrative) — False statements 

Taxpayer claimed credits for cash donations made to religious order during four taxation years — Minister reassessed 

taxpayer outside of limitation period and disallowed credits — Minister also imposed penalties pursuant to s. 163(2) of 

Income Tax Act — Appeal by taxpayer to Tax Court of Canada was dismissed — Tax Court Judge found that taxpayer 

knowingly participated in fraudulent scheme practiced by religious order, whereby order would give receipts for amounts that 

were much larger than actual donations — Tax Court Judge found that taxpayer, either knowingly or through gross 

negligence, made false statements or omissions in tax returns, which justified penalties — Taxpayer brought application for 

judicial review regarding allegation that Tax Court Judge accepted hearsay evidence and was allegedly biased — Application 

dismissed — Tax Court Judge made no error in her treatment of hearsay evidence — Tax Court Judge did not say that she 

accepted proof of fraud but that she would accept to hear evidence regarding fraud — No evidence demonstrated that Tax 

Court Judge was biased. 

Income tax --- Administration and enforcement — Practice and procedure on appeals — Evidence 

Taxpayer claimed credits for cash donations made to religious order during four taxation years — Minister reassessed 

taxpayer outside of limitation period and disallowed credits — Minister also imposed penalties pursuant to s. 163(2) of 

Income Tax Act — Appeal by taxpayer to Tax Court of Canada was dismissed — Tax Court Judge found that taxpayer made 

false statement attributable to neglect, carelessness or wilful default, such that Minister could reassess outside of normal 

limitation period — Tax Court Judge deemed taxpayer was not credible when he claimed he had no financial responsibilities 

during years in issue — Tax Court Judge found that taxpayer stopped making donations to order once order ceased making 

fraudulent receipts — Tax Court Judge found that taxpayer’s income increased during years after he ceased making donations 

— Tax Court Judge found that taxpayer did not have philanthropic reason for making donations, but was more likely seeking 

personal profit — Tax Court Tax Court Judge found that taxpayer was enriched, rather than impoverished — Tax Court 

Judge deemed that taxpayer did not make genuine gift within meaning of s. 118.1 of Act — Tax Court Judge found that 

taxpayer, either knowingly or through gross negligence, made false statements or omissions in tax returns, which justified 

penalties — Taxpayer brought application for judicial review regarding allegation that Tax Court Judge accepted hearsay 

evidence and was allegedly biased — Application dismissed — Court record indicated that trial Judge was careful to indicate 

that certain statements to which objection was taken would not be considered as proof of truth of contents of statements — 

Tax Court Judge made no error in her treatment of hearsay evidence — Tax Court Judge did not say that she accepted proof 

of fraud but that she would accept to hear evidence regarding fraud — No evidence demonstrated that Tax Court Judge was 

biased. 

APPLICATION by taxpayer for judicial review from judgment reported at 2001 CarswellNat 1878 (T.C.C. [Informal 

Procedure]), where taxpayer’s appeal to Tax Court of Canada regarding tax credits claimed for cash donations made to 

religious order was dismissed. 

 

Pelletier J.A.: 

 

1      This is an application for judicial review of the decision of Judge Lamarre of the Tax Court of Canada dated August 24, 

2001 in which she dismissed the applicant’s appeals from the Minister’s reassessment for the taxation years 1990 to 1993. 

The issue in the appeal is the deductibility of charitable donations claimed by the applicant with respect to payments to the 

Ordre Antonien Libanais des Maronites (the Order). 

 

2      The application is based upon two grounds. The applicant says that the trial Judge erred in accepting hearsay evidence 

to establish that the Order was involved in a fraudulent scheme with respect to the issuance of tax receipts for charitable 

donations. He also alleges that the trial Judge created a reasonable apprehension of bias by making certain comments and, as 

a result, the rules of natural justice require that a new trial be ordered. 
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3      The trial Judge was governed by subsection 18.15(4) of the Tax Court of Canada Act, R.S.C 1985 c. T-2, which 

provides that, in informal proceedings before the Court, the technical rules of evidence do not apply. Notwithstanding this, 

the record indicates that the trial Judge was careful to indicate that certain statements to which objection was taken would not 

be considered as proof of the truth of the contents of the statements. 

 

4      Furthermore, the applicant sought and obtained an adjournment to review the material upon which the respondent 

intended to rely in order to establish the fraudulent scheme operated by the Order. When the trial of the matter resumed, he 

could have cross-examined the respondent’s investigators as to their methods and conclusions but did not do so. Had he done 

so, any weaknesses in the evidence may well have been exposed and their effect attenuated. 

 

5      We find no error in the trial Judge’s treatment of hearsay evidence. 

 

6      The applicant’s second ground is based upon comments by the trial Judge to the effect that “Je suis obligée de réécouter 

toute la preuve” and “Je vais accepter la preuve de la fraude” both of which are said to demonstrate that the trial Judge had  a 

preconception as to the outcome. The applicant alleges that this raises a reasonable apprehension of bias. 

 

7      As to the first comment, when one reads it in context, it is clear that the trial Judge is referring to the respondent’s 

proposal that the evidence in chief of its witnesses go in by way of written report. When the applicant’s counsel objected, the 

trial Judge agreed to hear the evidence from the mouths of the witnesses. We do not take her comment to mean anything 

more than that the trial Judge acknowledged the applicant’s right to have the witnesses testify in person. 

 

8      As for the passage in which the trial Judge says that she “accepts” the proof of fraud, we believe that the words which 

follow immediately after the words relied upon by the applicant make her state of mind clear “Je vais accepter d’écouter la 

preuve sur la fraude”, which is exactly what she did. 

 

9      We are all agreed that there is nothing in the Record which would lead a reasonable bystander, fully informed of the 

circumstances, to conclude that there were reasonable grounds to believe that the trial Judge was biased. 

 

10      In any event, the law is clear that bias must be raised at the first opportunity. A party who believes that the presiding 

judge has created a reasonable apprehension of bias must make that position known at the first opportunity. One cannot 

secretly nurse a reasonable apprehension of bias for the purpose of raising it in the event of an adverse result. On this point 

see In re the jurisdiction of a Human rights tribunal (1985), [1986] 1 F.C. 103 (Fed. C.A.), where the following appears: 

However, even apart from this express waiver, AECL’s whole course - of conduct before the Tribunal constituted an 

implied waiver of any assertion of a reasonable apprehension of bias on the part of the Tribunal. The only reasonable 

course of conduct for a party reasonably apprehensive of bias would be to allege a violation of natural justice at the 

earliest practicable opportunity. Here, AECL called witnesses, cross-examined the witnesses called by the Commission, 

made many submissions to the Tribunal, and took proceedings before both the Trial Division and this Court, all without 

challenge to the independence of the Commission. In short, it participated fully in the hearing, and must therefore be 

taken impliedly to have waived its right to object. 

 

11      For these reasons, the application for judicial review will be dismissed with costs. 
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Headnote 

Health law --- Malpractice — Negligence — Causation 

Chest X-ray performed in November 2005 revealed that there was 1.5 to 2 cm ill-defined opacity in patient’s right lung — 

Follow-up chest X-ray performed in January 2006 revealed no change in opacity and patient’s physicians did not further 

investigate into it — In December of 2006, another chest X-ray revealed that lesion had increased in size — It was then 

discovered that patient had stage IV lung cancer and that cancer was incurable — Patient received chemotherapy treatments, 

but eventually died on June 6, 2008 — His common-law spouse and their young son brought action for damages against 

patient’s physicians — Trial judge concluded that, while physicians were negligent in failing to properly diagnose patient’s 

cancer, evidence did not establish on balance of probabilities that their negligence caused patient’s death — In her view, 

evidence showed that patient’s cancer was likely already at stage III by November 2005 and was likely incurable — Spouse 

and her son successfully appealed — Majority of Quebec Court of Appeal held that trial judge erred in law by failing to draw 

adverse inference of causation given that physicians’ negligence undermined spouse’s ability to prove causation — 

Physicians appealed — Appeal allowed — Trial judge committed no error of law in her causation analysis, nor did she 

commit palpable and overriding error of fact — Presumptions of causation can be drawn only when they are serious, precise 

and concordant and trial judge did not think that these criteria were met — She was not required by law to draw presumption 

of fact simply because it was impossible to prove causation as result of physicians’ fault — Further, it was for trial judge to 

decide what weight, if any, to give to statistical evidence in this case and it was open to trial judge to find that general 

correlation between fortuitous discovery and early stage cancer was poor basis from which to draw inference — She 

committed no palpable and overriding error in disregarding it and deference to her conclusion was in order. 

Torts --- Negligence — Causation — General principles 

Chest X-ray performed in November 2005 revealed that there was 1.5 to 2 cm ill-defined opacity in patient’s right lung — 

Follow-up chest X-ray performed in January 2006 revealed no change in opacity and patient’s physicians did not further 
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investigate into it — In December of 2006, another chest X-ray revealed that lesion had increased in size — It was then 

discovered that patient had stage IV lung cancer and that cancer was incurable — Patient received chemotherapy treatments, 

but eventually died on June 6, 2008 — His common-law spouse and their young son brought action for damages against 

patient’s physicians — Trial judge concluded that, while physicians were negligent in failing to properly diagnose patient’s 

cancer, evidence did not establish on balance of probabilities that their negligence caused patient’s death — In her view, 

evidence showed that patient’s cancer was likely already at stage III by November 2005 and was likely incurable — Spouse 

and her son successfully appealed — Majority of Quebec Court of Appeal held that trial judge erred in law by failing to draw 

adverse inference of causation given that physicians’ negligence undermined spouse’s ability to prove causation — 

Physicians appealed — Appeal allowed — Trial judge committed no error of law in her causation analysis, nor did she 

commit palpable and overriding error of fact — Presumptions of causation can be drawn only when they are serious, precise 

and concordant and trial judge did not think that these criteria were met — She was not required by law to draw presumption 

of fact simply because it was impossible to prove causation as result of physicians’ fault — Further, it was for trial judge to 

decide what weight, if any, to give to statistical evidence in this case and it was open to trial judge to find that general 

correlation between fortuitous discovery and early stage cancer was poor basis from which to draw inference — She 

committed no palpable and overriding error in disregarding it and deference to her conclusion was in order. 

A patient attended his annual physical on November 9, 2005, and his family doctor suggested that he undergo a chest X-ray, 

even though he did not have symptoms of a chest problem. It was discovered that there was a 1.5 to 2 cm ill-defined opacity 

in the patient’s right lung. A follow-up chest X-ray performed on January 17, 2006, revealed no change in the opacity in the 

patient’s right lung. However, the patient’s physicians did not further investigate into the opacity on the patient’s chest 

X-rays of November 2005 and January 2006. In December of 2006, another chest X-ray revealed that the lesion had 

increased in size to approximately 2.5 cm. It was then discovered that the patient had stage IV lung cancer and that the cancer 

was incurable. The patient received chemotherapy treatments, but eventually died on June 6, 2008. His common-law spouse 

and their young son brought an action for damages against the patient’s physicians. 

The trial judge concluded that, while the physicians were negligent in failing to properly diagnose the patient’s cancer, the 

evidence did not establish on a balance of probabilities that their negligence caused the patient’s death. The trial judge was 

not convinced that, but for the delay in diagnosing the patient’s cancer, he would likely have survived. In her view, the 

evidence showed that the patient’s cancer was likely already at stage III by November 2005 and was likely incurable. She 

further stated that no presumption of causation could be drawn on the basis that the physicians’ fault made it impossible to 

prove causation. However, the trial judge awarded $70,000 in damages to the patient’s spouse personally for the anguish 

caused by the physicians’ negligence. 

The spouse and her son successfully appealed. The majority of the Quebec Court of Appeal held that the trial judge erred in 

law by failing to draw an adverse inference of causation. The majority held that the physicians’ negligence undermined the 

spouse’s ability to prove causation and that there was evidence that the cancer was at an early stage in November 2005 and 

thus could likely have been cured. Hence, in the view of the majority, these two factors gave rise to an adverse inference 

against the physicians that their negligence caused the patient’s death. The physicians appealed. 

Held: The appeal was allowed. 

Per Wagner J. (McLachlin C.J.C., Karakatsanis, Gascon JJ. concurring): In cases of causal uncertainty, both parties face the 

difficulty of attempting to establish facts in the absence of complete information. Defendants are held liable for injuries only 

where there is a substantial connection between the injuries and their fault, on the one hand, and defendants should not 

benefit from the uncertainty created by their own negligence, on the other. An approach that triggers an adverse inference on 

the basis of scarce evidence has the same effect as reversing the burden of proof, and should generally be avoided. No rule of 

law requires the trier of fact to draw an adverse inference of causation where the defendant’s negligence has undermined the 

plaintiff’s ability to prove causation, even where there is some evidence of causation. The question of whether an inference is 

warranted in a particular case falls within the discretion of the trier of fact, to be determined with reference to all of the 

evidence. 

In this case, the trial judge committed no error of law in her causation analysis, nor did she commit a palpable and overriding 

error of fact. The trial judge applied the principle set out in a previous decision pursuant to which presumptions of causation 

can be drawn only when they are serious, precise and concordant. She did not think that these criteria were met because she 

chose to believe the physicians’ expert over the spouse’s experts. She was not required by law to draw a presumption of fact 
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simply because it was impossible to prove causation as a result of the physicians’ fault. Conversely, the majority of the Court 

of Appeal erred in concluding that since the physicians had negligently created an uncertainty, it was for them to rebut the 

single piece of statistical evidence relating to the fortuitous discovery of cancer. The majority of the Court of Appeal’s 

decision was inconsistent with the principles set out in jurisprudence. Further, the majority of the Court of Appeal was of the 

view that the trial judge improperly relied on the speculative evidence offered by the physicians’ expert at the expense of 

statistical evidence that established that the patient’s cancer was likely at stage I in November 2005. Yet, appellate courts 

should generally not interfere with a trial judge’s decision not to draw an inference from a general statistic to a particular 

case. Statistical evidence of this sort should be approached with some caution as statistical generalizations are not 

determinative in particular cases. Here, it was for the trial judge to decide what weight, if any, to give to statistical evidence 

in this case and it was open to the trial judge to find that the general correlation between fortuitous discovery and early stage 

cancer was a poor basis from which to draw an inference in this case. She committed no palpable and overriding error in 

disregarding it. The same principle of deference applied to the trial judge’s consideration of the average life expectancy of 

patients diagnosed with stage III or IV lung cancer. It was open to her to find that the patient’s survival for longer than 

average between November 2005 and June 2008 was a departure from statistics that could be explained by his overall good 

health. Her finding was based on the evidence as a whole, including both the statistical evidence and the evidence specific to 

the patient. The trial judge made no palpable and overriding error in finding that causation had not been established on a 

balance of probabilities and deference to her conclusion was in order. 

Per Côté J. (dissenting) (Abella, Brown JJ. concurring): Factual findings made by a trial judge should not be interfered with 

by an appellate court absent a palpable and overriding error in the trial judge’s understanding of the evidence. Here, the only 

thing the trial judge had to decide was whether the lung cancer of the patient was at stage II or lower in November 2005. It 

was not contested that it was impossible from a medical standpoint to confirm the exact stage of the patient’s cancer in 

November 2005 as a result of the physicians’ fault. Yet, the trial judge committed three palpable and overriding errors 

justifying the intervention of an appellate court. 

First, the trial judge misapprehended the evidence before her in finding that it was “impossible” for the patient’s cancer to 

have progressed from stage I to stage IV in 12 months. The physicians’ expert never made such a statement. What he actually 

said was that such a scenario was possible but either unlikely or very very unlikely. Further, the trial judge also misconstrued 

the expert evidence by finding that he had identified a shadow in specific regions on the November 2005 X-ray. She erred in 

considering the statistics showing that the majority of patients with lung cancer are diagnosed at an advanced stage of the 

disease as she did not take into account the context in which patients are diagnosed. 

Second, the trial judge disregarded key objective evidence, namely the fact that the patient survived more than 31 months 

even though the life expectancy of patients diagnosed with stage III to stage IV lung cancer is 8 to 12 months. This essential 

evidence was in line with the statistical data showing that 78 percent of patients fortuitously diagnosed with lung cancer have 

a stage I cancer. 

Third, the trial judge erred in the resulting inference-drawing process itself. Had the trial judge disregarded the speculations 

on which the physicians’ expert’s testimony was based and had she taken into account the patient’s survival period, she 

would have drawn an inference of causation. 

APPEAL by patient’s physicians from decision reported at Émond c. Benhaim (2014), 2014 QCCA 2207, EYB 2014-245285, 

2014 CarswellQue 12131, 16 C.C.L.T. (4th) 190 (C.A. Que.), reversing trial judge’s finding that their negligence in failing to 

properly diagnose patient’s cancer did not cause patient’s death. 

Wagner J. (McLachlin C.J.C, Karakatsanis, Gascon JJ. concurring): 

 

I. Introduction 

 

1      In some professional liability cases, the defendant’s negligence may undermine the plaintiff’s ability to prove causation. 

The plaintiff may nonetheless lead some affirmative evidence of causation. In these circumstances, is the trier of fact required 

to draw an adverse inference of causation against the defendant? That is the legal issue at the heart of this appeal. 
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2      Marc Émond died tragically of lung cancer at the age of 47, leaving behind his partner, Cathie St-Germain, and their 

young son. Ms. St-Germain brought an action for damages against the appellants, two of Mr. Émond’s physicians. 

 

3      The trial judge concluded that, while the appellant physicians were negligent, the evidence did not establish on a 

balance of probabilities that their negligence caused Mr. Émond’s death. The Quebec Court of Appeal reversed that decision. 

The majority held that the trial judge erred in law by failing to draw an adverse inference of causation. The concurring judge 

concluded that the trial judge should have found that causation had been established. 

 

4      The Civil Code of Québec and the Code of Civil Procedure, CQLR, c. C-25.01, provide a comprehensive set of 

evidentiary rules. The rules on presumptions set out in articles 2846 to 2849 of the Civil Code govern the inferences drawn by 

triers of fact. In my opinion, no rule of law requires the trier of fact to draw an adverse inference of causation where the 

defendant’s negligence has undermined the plaintiff’s ability to prove causation, even where there is some evidence of 

causation. 

 

5      In this case, the trial judge committed no error of law in her causation analysis, nor did she commit a palpable and 

overriding error of fact. I would, therefore, allow the appeal. 

 

II. Facts 

 

6      In November 2005, Mr. Émond appeared to be in excellent health. He was then a 44-year-old non-smoker who 

exercised regularly and took care of himself. He also had annual physicals at the Clinique Physimed, where he was under the 

care of the appellant Dr. Albert Benhaim, a general practitioner. 

 

7      Mr. Émond attended his annual physical on November 9, 2005. Dr. Benhaim suggested that Mr. Émond undergo a chest 

X-ray, even though he did not have symptoms of a chest problem. 

 

8      The appellant Dr. Michael O’Donovan, a radiologist, reviewed Mr. Émond’s chest X-ray. According to Dr. 

O’Donovan’s report, there was “a 1.5 to 2 cm ill-defined opacity” in Mr. Émond’s right lung, “the etiology of which is 

uncertain”. There were no other associated abnormalities on the X-ray. Dr. O’Donovan suggested that, for purposes of 

comparison, Dr. Benhaim consult Mr. Émond’s previous chest X-rays if they were available. Otherwise, Dr. O’Donovan 

suggested a follow-up X-ray and “probably a CT scan”. 

 

9      Contrary to Dr. O’Donovan’s suggestion, Dr. Benhaim did not attempt to find Mr. Émond’s previous chest X-rays. Nor 

did he consult Mr. Émond’s medical file, which contained reports on chest X-rays taken in 1994, 1998 and 1999. However, 

Dr. Benhaim had a follow-up chest X-ray performed on January 17, 2006. 

 

10      Dr. O’Donovan reviewed the follow-up X-ray, and noted no change in the opacity in Mr. Émond’s right lung. He 

suspected that the opacity was a chronic lesion and suggested that Mr. Émond undergo a third X-ray in four months’ time. 

That X-ray was never taken. 

 

11      Mr. Émond had his next annual physical on December 4, 2006, and an X-ray of his chest was taken. Dr. O’Donovan 

observed that the lesion in Mr. Émond’s lung had increased in size to approximately 2.5 cm. Dr. O’Donovan suspected that 

the lesion might be cancerous, and he suggested further tests. 

 

12      Mr. Émond underwent a CT scan on December 19, 2006 and a PET scan in January 2007. Those tests confirmed that 

he had stage IV lung cancer. He was diagnosed in January 2007. The cancer was incurable. At that time, however, Mr. 

Émond still displayed no symptoms of his disease. 

 

13      Beginning in February 2007, Mr. Émond received palliative chemotherapy with the hope of slowing the cancer’s 

spread. The chemotherapy treatments were suspended between June and November 2007, as Mr. Émond was feeling well. He 

exercised regularly and biked over 5,000 km that summer. Mr. Émond began to experience symptoms of his disease in the 

fall of 2007. The chemotherapy treatments resumed in November 2007, but were stopped again in February 2008 because 

they were unsuccessful. 
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14      Mr. Émond died on June 6, 2008. He was survived by his partner, Ms. St-Germain, and their eight-year-old son. Ms. 

St-Germain brought the present action against Drs. Benhaim and O’Donovan in her own name, in her capacity as tutor to her 

son, and as Mr. Émond’s universal legatee. 

 

15      At trial, the plaintiff argued that, in November 2005 or at least in January 2006, Drs. Benhaim and O’Donovan should 

have informed Mr. Émond that the opacity on the X-ray of his right lung could be cancerous, and should have conducted 

further tests to determine whether that was the case. The plaintiff’s expert witnesses testified that, in November 2005, the 

cancer was at stage I or IIA. Had Mr. Émond been promptly diagnosed and treated at that time, he would likely have been 

cured. However, due to the defendants’ errors, Mr. Émond was not diagnosed until January 2007, when the cancer was at 

stage IV and incurable. Therefore, the plaintiff argued, the negligent delay in diagnosing Mr. Émond’s cancer caused his 

death. 

 

16      The defendants’ expert, Dr. Ferraro, testified that Mr. Émond’s cancer was already at stage III or IV in November 

2005, and his chances of survival at that time were low. Therefore, the cancer would likely have taken Mr. Émond’s life even 

if he had been promptly diagnosed. The delay in diagnosing Mr. Émond was not the cause of his death. 

 

III. Judgments Below 

 

A. Quebec Superior Court (Marcotte J., 2011 QCCS 4755 (C.S. Que.)) 

 

17      After thoroughly reviewing the evidence in her well-crafted reasons, the trial judge, Marcotte J. (as she then was), 

allowed the action in part. 

 

18      She found that Drs. Benhaim and O’Donovan were both negligent in failing to more thoroughly investigate the opacity 

on Mr. Émond’s chest X-rays of November 2005 and January 2006. Because of the negligence, Mr. Émond’s cancer 

diagnosis was delayed to January 2007. The trial judge’s findings of negligence are not contested in this appeal. 

 

19      However, the trial judge concluded that the evidence did not establish on a balance of probabilities that the negligence 

of Drs. Benhaim and O’Donovan caused Mr. Émond’s death. She was not convinced that, but for the delay in diagnosing Mr. 

Émond’s cancer, he would likely have survived. She found that, by November 2005 and January 2006, Mr. Émond’s cancer 

was likely already at stage III, and was likely incurable. 

 

20      The trial judge stated that [TRANSLATION] “[m]oreover, no presumption of causation can be drawn on the basis that 

the defendants’ fault made it impossible for the plaintiff to prove causation” (para. 92 (CanLII)). Instead, she recognized that 

the court may draw [TRANSLATION] “an adverse inference” against the defendant in such circumstances (para. 100). 

 

21      The trial judge rejected the plaintiff’s expert evidence that the cancer was at stage I in November 2005. This evidence 

was based on three factors: the lesion in Mr. Émond’s lung was less than 3 cm in size, Mr. Émond was asymptomatic, and he 

was in a good state of health. The trial judge found that these three factors were also present in December 2006 and January 

2007, when Mr. Émond was diagnosed with stage IV cancer. They were unreliable indicators of the cancer’s progression. 

 

22      The trial judge accepted the opinion of the defendants’ expert, Dr. Ferraro, who testified that the cancer was at least at 

stage III in November 2005. Dr. Ferraro’s opinion was based on three considerations. First, Mr. Émond’s lung cancer could 

not have progressed from stage I to stage IV in approximately 12 months (November 2005 to December 2006) because lung 

cancer evolves slowly. Second, when the November 2005 X-ray was viewed with the benefit of hindsight — that is, with 

knowledge of the results of the tests performed in December 2006 and January 2007 — it was apparent that there were 

shadows on the November 2005 X-ray that were consistent with stage III or IV cancer. Third, the majority of patients 

diagnosed with cancer are at an advanced stage. 

 

23      The trial judge considered the evidence that patients with untreated stage III or IV lung cancer typically live for one 

year or less. One of the plaintiff’s experts testified that if Mr. Émond had stage III or IV cancer in November 2005, he would 

not have been alive for his next annual physical in December 2006. However, the trial judge emphasized Dr. Ferraro’s 

evidence that Mr. Émond’s case defied statistics. 
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24      Accordingly, the trial judge concluded that the faults of Drs. Benhaim and O’Donovan did not cause Mr. Émond’s 

death. However, she awarded $70,000 in damages to Ms. St-Germain personally and in her capacity as universal legatee for 

the anguish caused by the defendants’ negligent handling of Mr. Émond’s treatment. 

 

B. Quebec Court of Appeal (Kasirer, Fournier and Bélanger JJ.A., 2014 QCCA 2207, 16 C.C.L.T. (4th) 190 (C.A. Que.)) 

 

25      The Court of Appeal allowed the appeal and concluded that the faults of Drs. Benhaim and O’Donovan caused Mr. 

Émond’s death. 

 

(1) Majority Reasons (Kasirer and Bélanger JJ.A.) 

 

26      The majority of the Court of Appeal, Kasirer and Bélanger JJ.A., concluded in a well-crafted decision that the trial 

judge erred in law in her causation analysis. Her error of law was her failure to draw an unfavourable or adverse inference of 

causation that, according to Kasirer and Bélanger JJ.A., was required by this Court’s decisions in Snell v. Farrell, [1990] 2 

S.C.R. 311 (S.C.C.), and St-Jean c. Mercier, 2002 SCC 15, [2002] 1 S.C.R. 491 (S.C.C.). 

 

27      In the view of Kasirer and Bélanger JJ.A., an adverse inference of causation arises when two criteria are established. 

First, the defendant physician’s negligence must have undermined the plaintiff’s ability to prove causation.1 Second, the 

plaintiff must adduce at least “some” or “very little affirmative evidence” of causation. These two criteria form the basis for 

an adverse inference against the defendant that discharges, prima facie, the plaintiff’s burden of proving causation. It is then 

open to the defendant to rebut the inference of causation by leading evidence to the contrary. The majority stressed that 

drawing an adverse inference of causation is not the same as shifting the onus of disproving causation to the defendant. The 

plaintiff retains the “ultimate burden of showing causation on the balance of probabilities” (C.A. reasons, at para. 168). 

 

28      In this case, the majority of the Court of Appeal concluded that the criteria for drawing an adverse inference of 

causation were established. 

 

29      First, the defendants’ negligence undermined the plaintiff’s ability to prove causation. The defendants’ negligence 

consisted of their failure to investigate the opacity on Mr. Émond’s chest X-rays. Had they investigated and conducted the 

appropriate tests, they would have determined the stage of Mr. Émond’s cancer in November 2005, which would in turn have 

determined whether his cancer could likely have been cured with prompt treatment. Therefore, because of the defendants’ 

negligence, “it was impossible for the [plaintiff] to show scientifically, by direct evidence of staging of cancer, that the fault 

resulted in a delay in the treatment of the disease that ultimately caused Mr. Émond’s death” (C.A. reasons, at para. 142). 

 

30      Second, the plaintiff led some affirmative evidence that the cancer was at an early stage in November 2005, and thus 

could likely have been cured with prompt diagnosis and treatment. This evidence consisted of a statistic that 78 percent of 

cancers discovered fortuitously — as Mr. Émond’s cancer was — are at stage I. Stage I cancer has a cure rate of 70 percent. 

 

31      According to Kasirer and Bélanger JJ.A., these two factors gave rise to an adverse inference against the defendants that 

their negligence caused Mr. Émond’s death. It was open to the defendants to lead evidence to rebut the adverse inference — 

evidence establishing that Mr. Émond was among the 22 percent of persons whose fortuitously discovered cancer is at a late, 

incurable stage — but they failed to do so. In particular, the majority of the Court of Appeal found Dr. Ferraro’s evidence 

about the slow progression of lung cancer, and his retrospective reading of the November 2005 X-ray, to be speculative and 

unreliable. 

 

32      The majority of the Court of Appeal concluded that the trial judge erred in law by failing to apply an adverse inference 

of causation. Had she done so, she would have found that causation had been established on a balance of probabilities. 

 

(2) Concurring Reasons (Fournier J.A.) 

 

33      Fournier J.A. wrote concurring reasons. He found that the trial judge committed a palpable and overriding error when 

she concluded that causation was not established. He relied principally on the evidence that untreated stage III or IV cancer is 
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generally fatal within 12 months. Mr. Émond received no treatment between November 2005 and January 2007. Therefore, if 

he had stage III or IV cancer in November 2005, he would likely have died by January 2007. In fact, Mr. Émond survived to 

June 2008. As a result, in November 2005, Mr. Émond must have had stage I or II cancer, which would likely have been 

curable with prompt treatment. 

 

34      Fournier J.A. acknowledged Dr. Ferraro’s testimony that, when the November 2005 X-ray was viewed with the benefit 

of hindsight, there were shadows that were consistent with stage III or IV cancer. However, neither the plaintiff’s experts nor 

Dr. O’Donovan could see these shadows. In the view of Fournier J.A., the shadows alone were not enough to undermine the 

plaintiff’s theory of causation, as X-rays are of limited use in diagnosing the staging of cancer. 

 

35      Accordingly, Fournier J.A. found that the plaintiff had proved on a balance of probabilities that the defendants’ fault 

caused Mr. Émond’s death. 

 

IV. Analysis 

 

A. Standard of Review 

 

36      The standard of review is correctness for questions of law, and palpable and overriding error for findings of fact and 

inferences of fact: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 8, 10 and 19; St-Jean, at paras. 

33-36. Causation is a question of fact, and so the trial judge’s finding on causation is owed deference on appeal: St-Jean, at 

paras. 104-5; Clements (Litigation Guardian of) v. Clements, 2012 SCC 32, [2012] 2 S.C.R. 181 (S.C.C.), at para. 8; Ediger 

(Guardian ad litem of) v. Johnston, 2013 SCC 18, [2013] 2 S.C.R. 98 (S.C.C.), at para. 29. 

 

37      It may be useful to recall the many reasons why appellate courts defer to trial courts’ findings of fact, which were 

described at length in Housen, at paras. 15-18. Deference to factual findings limits the number, length and cost of appeals, 

which in turn promotes the autonomy and integrity of trial proceedings. Moreover, the law presumes that trial judges and 

appellate judges are equally capable of justly resolving disputes. Allowing appellate courts free rein to overturn trial courts’ 

factual findings would duplicate judicial proceedings at great expense, without any concomitant guarantee of more just 

results. Finally, according deference to a trial judge’s findings of fact reinforces the notion that they are in the best position to 

make those findings. Trial judges are immersed in the evidence, they hear viva voce testimony, and they are familiar with the 

case as a whole. Their expertise in weighing large quantities of evidence and making factual findings ought to be respected. 

These considerations are particularly important in the present case because it involves a large quantity of complex evidence. 

 

38      It is equally useful to recall what is meant by “palpable and overriding error”. Stratas J.A. described the deferential 

standard as follows in South Yukon Forest Corp. v. R., 2012 FCA 165, 4 B.L.R. (5th) 31 (F.C.A.), at para. 46: 

Palpable and overriding error is a highly deferential standard of review .... “Palpable” means an error that is obvious. 

“Overriding” means an error that goes to the very core of the outcome of the case. When arguing palpable and 

overriding error, it is not enough to pull at leaves and branches and leave the tree standing. The entire tree must fall. 

 

39      Or, as Morissette J.A. put it in G. (J.) c. Nadeau, 2016 QCCA 167 (C.A. Que.), at para. 77, [TRANSLATION] “a 

palpable and overriding error is in the nature not of a needle in a haystack, but of a beam in the eye. And it is impossible to 

confuse these last two notions.” 

 

40      However, the majority of the Court of Appeal did not review the trial judge’s finding on causation for palpable and 

overriding error. After acknowledging that causation is a question of fact, the majority stated that the trial judge’s failure to 

apply an adverse inference of causation constituted an error of law. I now turn to that alleged error of law. 

 

B. Did the Trial Judge Err in Law by Failing to Draw an Adverse Inference of Causation? 

 

41      The majority of the Court of Appeal found that the trial judge erred in law by failing to draw an adverse inference of 

causation against the defendants in accordance with this Court’s decisions in Snell and St-Jean. According to the majority, 
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these decisions require a trier of fact to draw an adverse inference of causation against a defendant physician where the 

defendant’s negligence has undermined the plaintiff’s ability to prove causation and where the plaintiff adduces at least 

“some” or “very little affirmative evidence” of causation. This adverse inference serves, prima facie, to discharge the 

plaintiff’s burden of proving causation. The defendant may resist the inference by leading evidence to the contrary. 

 

42      This was an error. This Court held in Snell that, in such circumstances, an adverse inference of causation may 

discharge the plaintiff’s burden of proving causation. Those circumstances do not trigger such an inference. Whether an 

inference of causation is warranted, and how it is to be weighed against the evidence, are matters for the trier of fact. Here, 

the trial judge’s reasons show that she did not draw that inference, although she was aware that it was available (para. 100). 

That conclusion is a question of fact and deserves deference from a court of appeal. 

 

43      The majority of the Court of Appeal appropriately used permissive language to explain this Court’s decision in Snell. 

By reversing the trial judge’s decision on the basis of an error of law, however, the majority treated the inference described in 

Snell and St-Jean as compulsory once certain criteria were established. 

 

44      The majority of the Court of Appeal evaluated the evidence in a manner that illustrates this error. It approached the 

evidence from the perspective that, since the defendants had negligently created the uncertainty, it was for them to rebut the 

single piece of statistical evidence relating to the fortuitous discovery of cancer. Since it found that the defendants’ evidence 

was speculative as a consequence of that very uncertainty, the majority of the Court of Appeal held that the adverse inference 

had to result in a finding of causation. The majority of the Court of Appeal did not consider the weaknesses in the plaintiff’s 

expert evidence, as the trial judge had, because it rested the adverse inference on the statistical evidence. With respect for the 

contrary view, Snell and St-Jean do not support this approach. Rather, the decision to draw an adverse inference must be 

based on an evaluation of all of the evidence. To do otherwise has the same effect as impermissibly reversing the burden of 

proof. I return to this issue below. 

 

45      As I will now explain, Snell and St-Jean held that the ordinary rules of causation must be applied in medical 

malpractice cases. As prime examples of how the ordinary rules of causation operate in medical liability cases, these 

decisions are equally relevant in Quebec. 

 

46      I will begin by discussing Snell, in which Sopinka J. examined developments in English tort law that purported to 

reverse the onus of proving causation in some circumstances.2 Traditionally, the plaintiff in a common law negligence claim 

had to prove on a balance of probabilities that, but for the defendant’s negligent conduct, the plaintiff would not have been 

injured. Sopinka J. stated that his task was “to determine whether a departure from well-established principles is necessary 

for the resolution of this appeal” (p. 320). Sopinka J. concluded that such a departure was not warranted, provided that the 

traditional principles are not applied in an overly rigid manner (p. 328). 

 

47      First, Sopinka J. held that it is not necessary that the plaintiff adduce expert scientific or medical evidence definitively 

supporting the plaintiff’s theory of causation, as “[c]ausation need not be determined by scientific precision” (p. 328; see also 

pp. 330-31). This is because the law requires proof of causation only on a balance of probabilities, whereas scientific or 

medical experts often require a higher degree of certainty before drawing conclusions on causation (p. 330). Simply put, 

scientific causation and factual causation for legal purposes are two different things. Factual causation for legal purposes is a 

matter for the trier of fact, not for the expert witnesses, to decide: Laferrière c. Lawson, [1991] 1 S.C.R. 541 (S.C.C.), at pp. 

607-8; see also Sentilles v. Inter-Caribbean Shipping Corp., 361 U.S. 107 (U.S. Fla. S.C. 1959), at pp. 109-10. 

 

48      Second, in medical malpractice cases, the defendant is often in a better position than the plaintiff to determine the 

cause of the injury (p. 322). Sopinka J. held that, in such circumstances, the trier of fact may take into account the relative 

ability of each party to present evidence on a fact in issue: 

The legal or ultimate burden remains with the plaintiff, but in the absence of evidence to the contrary adduced by the 

defendant, an inference of causation may be drawn although positive or scientific proof of causation has not been 

adduced. If some evidence to the contrary is adduced by the defendant, the trial judge is entitled to take account of Lord 

Mansfield’s famous precept. [p. 330] 

This precept, stated by Lord Mansfield in Blatch v. Archer (1774), 1 Cowp. 63, 98 E.R. 969 (Eng. K.B.), at p. 970, is that 

evidence should be “weighed according to the proof which it was in the power of one side to have produced, and in the power 
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of the other to have contradicted” (quoted in Snell, at p. 328). 

 

49      An inference of causation is available to trial judges by virtue of the ordinary operation of these principles in the 

medical malpractice context: 

In many malpractice cases, the facts lie particularly within the knowledge of the defendant. In these circumstances, very 

little affirmative evidence on the part of the plaintiff will justify the drawing of an inference of causation in the absence 

of evidence to the contrary. 

(Snell, at pp. 328-29) 

 

50      The majority of the Court of Appeal relied in large part on this passage to justify its conclusion that Snell created a rule 

of law that requires an adverse inference of causation in certain circumstances. The inference of causation Sopinka J. 

described in Snell is one that trial judges are permitted to draw even in the absence of positive or scientific proof. It is not one 

that they are required to draw once certain criteria are established. The decision on whether to draw such an inference is left 

to the discretion of the trial judge. Despite using permissive language to describe the adverse inference in Snell, the decision 

of the majority of the Court of Appeal failed to give effect to the permissive, discretionary nature of that inference. 

 

51      By overturning the trial judge’s decision on the basis of an error of law, the majority of the Court of Appeal implicitly 

transformed the permissive inference described by this Court in Snell into one that is compulsory once certain facts are 

established. The majority’s decision would have the effect of creating a novel legal rule governing presumptions. And yet it 

is apparent that Sopinka J. was not purporting to create such a rule in Snell. Rather, he was simply describing how the usual 

fact-finding process works in the medical malpractice context: 

It is not strictly accurate to speak of the burden shifting to the defendant when what is meant is that evidence adduced by 

the plaintiff may result in an inference being drawn adverse to the defendant. Whether an inference is or is not drawn is 

a matter of weighing evidence. The defendant runs the risk of an adverse inference in the absence of evidence to the 

contrary. This is sometimes referred to as imposing on the defendant a provisional or tactical burden.... In my opinion, 

this is not a true burden of proof, and use of an additional label to describe what is an ordinary step in the fact-finding 

process is unwarranted. 

[Emphasis added; pp. 329-30.]. 

 

52      The adverse inference of causation described in Snell is permissive precisely because it is a component of the 

fact-finding process. For the same reason, the question of whether an inference is warranted in a particular case falls within 

the discretion of the trier of fact, to be determined with reference to all of the evidence. This principle was recently reaffirmed 

by this Court in Ediger, at para. 36. It was therefore not open to the majority to substitute its own decision to draw an 

unfavourable inference. Rather, the majority of the Court of Appeal would have been bound to find a palpable and overriding 

error in the trial judge’s decision not to draw an adverse inference. I return to this point below. 

 

53      Snell itself provides an example of the circumstances in which an inference of causation may be drawn. The plaintiff 

sued the defendant ophthalmologist after she became blind in her right eye following cataract surgery. Before the surgery, the 

defendant noticed some bleeding when he injected anaesthetic, yet he negligently continued the surgery. The blindness could 

have been caused by the bleeding or by natural causes. The expert witnesses could not definitively determine the cause. In 

concluding that the plaintiff had established that the defendant’s negligence caused her blindness, Sopinka J. stated: 

The [defendant] was present during the operation and was in a better position to observe what occurred. Furthermore, he 

was able to interpret from a medical standpoint what he saw. In addition, by continuing the operation which has been 

found to constitute negligence, he made it impossible for the [plaintiff] or anyone else to detect the bleeding which is 

alleged to have caused the injury. In these circumstances, it was open to the trial judge to draw the inference that the 

injury was caused by the retrobulbar bleeding. There was no evidence to rebut this inference.... 

... it is not essential to have a positive medical opinion to support a finding of causation. Furthermore, it is not 

speculation but the application of common sense to draw such an inference where, as here, the circumstances, other than 
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a positive medical opinion, permit. [pp. 335-36]. 

 

54      In sum, the Court held in Snell that “the plaintiff in medical malpractice cases — as in any other case — assumes the 

burden of proving causation on a balance of the probabilities”: Ediger, at para. 36. Causation need not be proven with 

scientific or medical certainty, however. Instead, courts should take a “robust and pragmatic” approach to the facts, and may 

draw inferences of causation on the basis of “common sense”: Snell, at p. 330-331; Clements, at paras. 10 and 38. The trier of 

fact may draw an inference of causation even without “positive or scientific proof”, if the defendant does not lead sufficient 

evidence to the contrary. If the defendant does adduce evidence to the contrary, then, in weighing that evidence, the trier of 

fact may take into account the relative ability of each party to produce evidence: Ediger, at para. 36. 

 

55      I conclude that Snell did not create the rule of law attributed to it by the majority of the Court of Appeal. This reading 

is consistent with the position taken by authors Allen M. Linden and Bruce Feldthusen in Canadian Tort Law (10th ed. 

2015), at p. 129: “There is nothing unusual about [the holding in Snell]; an inference can be drawn in causation fact-finding 

just the same as in other fact-finding situations. This is not, therefore, a retreat from ‘but for’ analysis, but an example of it, 

using ordinary logic and reasoning as in other contexts.” 

 

56      In any event, I am of the view that any doubt which might have existed over the appropriate interpretation of Snell in 

the Quebec civil law context was assuaged by this Court’s decision in St-Jean. As the Court explained at para. 116 of its 

judgment: 

To the extent that such a notion is a separate means of proof with a less stringent standard to satisfy, Snell, supra, and 

definitely Laferrière, supra, should have put an end to such attempts at circumventing the traditional rules of proof on 

the balance of probabilities. There may be a misapprehension of what I said in Laferrière, supra, at p. 609: “In some 

cases, where a fault presents a clear danger and where such a danger materializes, it may be reasonable to presume a 

causal link, unless there is a demonstration or indication to the contrary”.... This is merely a reiteration of the traditional 

approach on presumptions, and does not create another means of proof in Quebec civil law in the establishment of the 

causal link. The Court of Appeal correctly interpreted this passage as pertaining to presumptions within the traditional 

rules of causation. 

[Emphasis added; emphasis in original deleted.] 

 

57      The teachings of St-Jean are clear. Properly applied in civil law, Snell results simply in the application of the rules of 

evidence set out in the Civil Code and the Code of Civil Procedure, more specifically those relating to presumptions (Civil 

Code, arts. 2846 to 2849). This is consistent with the principle that, in Quebec, the Civil Code and the Code of Civil 

Procedure are comprehensive and contain all rules of evidence necessary to decide a case. As this Court explained in 

Prud’homme c. Prud’homme, 2002 SCC 85, [2002] 4 S.C.R. 663 (S.C.C.), “[i]t is important to recall ... that the new Code 

does not simply lay down a body of private law rules, or ‘a law of exception’. As stated in its preliminary provision, it is the 

jus commune of Quebec” (para. 28 (emphasis in original)). 

 

58      While courts must at times interpret or develop the provisions of the Civil Code to adapt its principles to novel 

situations, it is not necessary to do so in this appeal. The discretion afforded to trial judges in drawing presumptions of fact, 

exercised in accordance with the principles set out in Snell, provides us with all the tools necessary to resolve this case. When 

a Quebec court must decide whether to draw a presumption or an inference in a given case, requiring it to stay within the 

boundaries of arts. 2846 to 2849 of the Civil Code, as those boundaries have been explained in the jurisprudence, ensures the 

continued stability and predictability of the law. 

 

59      In Quebec civil law, the adverse inference discussed in Snell constitutes nothing more than a presumption of fact, as 

defined in art. 2849 of the Civil Code. Under that provision, “[p]resumptions which are not established by law are left to the 

discretion of the court which shall take only serious, precise and concordant presumptions into consideration”, and “[t]he 

refusal to make presumptions [of fact] is as much an evidentiary decision as is any other acceptance or non-acceptance of 

methods of proof”: St-Jean, at para. 114. As such, a trial judge’s decision to draw an adverse inference is a factual decision 

which will depend solely on the proper application of art. 2849 to the circumstances of the case. 
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60      As stated in art. 2849, only serious, precise and concordant presumptions can be taken into consideration by courts. 

According to Professor M. L. Larombière, Théorie et pratique des obligations (new ed. 1885), vol. 7, at p. 216, whose 

explanation of serious, precious and concordant presumptions was recently quoted by this Court in Hinse v. Canada 

(Attorney General), 2015 SCC 35, [2015] 2 S.C.R. 621 (S.C.C.), at para. 71: 

[TRANSLATION] Presumptions are serious when the connection between the known fact and the unknown fact is such 

that the existence of one establishes the existence of the other in a clear and obvious manner.... 

Presumptions are precise when the conclusions that flow from the known fact tend to establish the contested unknown 

fact in a direct and specific manner. If it were also possible to draw different and even contrary results, to infer the 

existence of various and contradictory facts, the presumptions would not be precise in nature and would give rise only to 

doubt and uncertainty. 

Finally, they are concordant, whether or not they each spring from a common or different source, when they tend[, as a 

whole and in how they accord with one another,] to establish the fact to be proven.... If, on the contrary, they contradict 

each other ... and cancel each other out, they are no longer concordant, and create only doubt in the magistrate’s mind.  

 

61      If the criteria giving rise to a presumption are not met, “the plaintiff must actually establish the unknown fact rather 

than the trier of fact being permitted to draw an inference from the known fact to the unknown fact”: St-Jean, at para. 113. 

 

62      The reasoning in Snell complements the application of art. 2849, particularly in the medical malpractice context. I have 

said that the inference described in Snell constitutes a presumption of fact under the Civil Code. The principles laid down in 

Snell for drawing inferences as part of the ordinary fact-finding process apply to triers of fact making determinations of 

causation within the framework of art. 2849. These principles must not be interpreted in a manner that alters the burden of 

proof or departs from the criteria for establishing presumptions of fact (St-Jean, at para. 116), as the majority of the Court of 

Appeal did in this case. 

 

63      However, Snell does provide guidance on how evidence is to be weighed and evaluated in medical malpractice cases in 

the civil law context. First, when weighing the evidence, trial judges are entitled to consider the ability of the parties to 

produce evidence (Snell, at p. 330). Second, the distinction between legal and scientific fact-finding articulated in Snell (at p. 

328) and Laferrière (at p. 609) is equally important in the context of presumptions under the Civil Code. Whether a serious, 

precise and concordant presumption arises on the facts must be assessed according to a legal, and not a scientific, standard. 

There may be cases where little affirmative evidence could be sufficient to establish causation on a balance of probabilities. 

Moreover, medical uncertainty will not in itself defeat a presumption of fact. For example, if the trial judge in this case had 

rejected the testimony of the defendants’ expert, Dr. Ferraro, and accepted that of the plaintiff’s experts, Dr. Langleben and 

Dr. Agulnik, the principles in Snell would have made a presumption of fact available despite the speculative character of their 

opinions and the existence of a competing explanation. 

 

64      Though the majority of the Court of Appeal was attempting to redress an injustice which it perceived, its decision was 

inconsistent with these teachings, as it purported to lower the threshold for drawing presumptions of fact. The majority’s 

view leads to the conclusion that, because of the concern in medical malpractice cases regarding a plaintiff’s inability to 

produce scientific or direct evidence of causation by reason of a physician’s fault, a trial judge would be required to draw a 

presumption against a defendant physician even where the presumption could not be said to be serious, precise and 

concordant. Rather, greatly lowering the threshold, the majority held that a judge is required to draw a presumption where 

there is “little affirmative evidence” adduced by the plaintiff. 

 

65      Additionally, though the holding of the majority of the Court of Appeal seems, at first glance, to be applicable only to 

a small number of medical malpractice cases, if we were to accept its position, there is no principled reason why its reasoning 

could not extend to many other professional liability cases where a defendant’s negligence precludes proof of causation with 

scientific certainty. 

 

66      In cases of causal uncertainty, both parties face the difficulty of attempting to establish facts in the absence of 

complete information. This case raises the issue of how that difficulty ought to be distributed between plaintiffs and 

defendants in cases involving what Prof. Lara Khoury calls “negligently created causal uncertainty”: Uncertain Causation in 
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Medical Liability (2006), at p. 223 (emphasis deleted). That distribution must balance two considerations: ensuring that 

defendants are held liable for injuries only where there is a substantial connection between the injuries and their fault, on the 

one hand, and preventing defendants from benefitting from the uncertainty created by their own negligence, on the other. In 

Snell, this Court struck a balance by clarifying that an adverse inference may be available in such circumstances, while 

leaving the decision on whether to draw that inference to the trial judge as part of the fact-finding process, which is governed 

by ordinary principles of causation. 

 

67      The approach taken by the majority of the Court of Appeal disrupts this balance. As Professor Khoury points out: 

In cases fraught with scientific uncertainty, rebutting a factual presumption of causation becomes a difficult task for the 

defendant unless he benefits from some special knowledge unavailable to the plaintiff. When the defendant must cope 

with the same evidential difficulties as the plaintiff, calling upon the former to demonstrate alternative cause ultimately 

imposes the consequences of evidential uncertainty on him. The drawing of an automatic presumption from scarce 

evidence may lead in effect to the same consequences as pure reversal of the burden of proof. [Footnote omitted; p. 

226.] 

This is precisely what results from the approach taken by the majority of the Court of Appeal. Despite its insistence that the 

burden of proof remained with the plaintiff (paras. 145 and 167), its analysis of the evidence indicates otherwise. Once it 

found that the statistic that 78 percent of fortuitously discovered cancers are at stage I gave rise to an adverse inference, the 

majority of the Court of Appeal reviewed the remainder of the evidence in terms of whether it was sufficiently concrete to 

rebut that statistic: “The real question is ... whether the respondents brought evidence to demonstrate that he was in the 22% 

of persons whose cancer was discovered fortuitously at a later stage” (para. 191). The majority of the Court of Appeal found 

that the defendants had not done so because their expert evidence was speculative. However, as the Court of Appeal 

recognized, any opinion would have been hypothetical in the absence of a biopsy (para. 162). And yet the statistical evidence 

that gave rise to the adverse inference insulated the testimony of the plaintiff’s experts from that same criticism. 

 

68      As Professor Khoury points out, an approach that triggers an adverse inference on the basis of scarce evidence has the 

same effect as reversing the burden of proof, and should generally be avoided (p. 226). She suggests, however, that cases of 

negligently created causal uncertainty may be recognized as an exception for which a rebuttable legal inference — in the civil 

law context, a judicial presumption — is warranted (pp. 227 and 236-37). With respect for the contrary view, I do not agree. 

Shifting the consequences of causal uncertainty in this manner risks turning defendant professionals into insurers. This is 

something which the Quebec regime of civil liability does not contemplate. In any event, since it would have the same effect 

as reversing the burden of proof — as the majority of the Court of Appeal’s approach to the evidence demonstrates — I find 

that Snell and particularly St-Jean do not support such a development in the law. 

 

69      The trial judge did not commit an error of law in applying the rules of evidence. She applied St-Jean, pursuant to 

which presumptions of causation can be drawn only when they are serious, precise and concordant. She did not think that 

these criteria were met because she chose to believe Dr. Ferraro, the defendants’ expert, over the plaintiff’s experts. She was 

not required by law to draw a presumption of fact which was for the defendants to rebut simply because (i) it was impossible 

to prove causation as a result of the defendants’ fault; and (ii) the plaintiff adduced “some affirmative evidence” that the 

defendants’ fault was linked to the loss. 

 

70      Therefore, in my respectful view, the trial judge committed no error of law in her causation analysis, and the majority 

of the Court of Appeal should not have intervened on that basis. The trial judge’s finding on causation was thus reviewable 

solely on the stringent standard of palpable and overriding error. 

 

C. Did the Trial Judge Commit a Palpable and Overriding Error in Her Appreciation of the Facts? 

 

71      Fournier J.A. found that, in evaluating the evidence adduced, the trial judge committed a palpable and overriding error, 

which justified the intervention of the Court of Appeal. The majority of the Court of Appeal was of the view that the trial 

judge improperly relied on the speculative evidence offered by the defence expert, Dr. Ferraro, at the expense of statistical 

evidence that, according to the majority, established that Mr. Émond’s cancer was likely at stage I in November 2005 (para. 

207). My colleague Justice Côté agrees that the adverse inference described in Snell is permissive, but finds that the trial 

judge’s failure to draw it in this case amounted to palpable and overriding error (paras. 95, 105-107). In my respectful 
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opinion, none of these approaches give sufficient deference to the trial judge’s weighing of the evidence. 

 

72      The majority of the Court of Appeal characterized the task facing the trial judge in weighing the evidence as follows: 

“The choice was between the concrete statistical evidence, on the one hand, and the speculative explanation for the losses 

offered by the defence” (para. 212). With respect, I cannot agree with this framing of either the expert evidence or the 

statistical evidence. Each of the experts formed an opinion on the basis of incomplete information, and, as the trial judge 

recognized, each of these opinions necessarily involved some degree of speculation and estimation (paras. 120, 123, 125 and 

147). As this Court recognized in Snell, trial judges are empowered to make legal determinations even where medical experts 

are not able to express an opinion with certainty (p. 330). The trial judge did not commit a palpable and overriding error in 

relying on the opinion of an expert who acknowledged the inherent uncertainty in his opinion. Indeed, it was her role to make 

a legal determination of causation in spite of this. To do so, she familiarized herself with the relevant literature. She was 

aware of the strengths and weaknesses of all of the evidence, including both the expert and the statistical evidence. Upon 

weighing the whole of the evidence, she was entitled to accept Dr. Ferraro’s conclusion. 

 

73      The reliance on statistical evidence in this case warrants further comment. Two statistics have featured prominently in 

appellate review of the trial judge’s decision: the average survival period of 8 to 12 months for a patient with stage III or  IV 

lung cancer (trial court decision, at para. 143) and the finding that 78 percent of cancers discovered fortuitously are at stage I 

(ibid., at para. 119). Fournier J.A.’s finding of palpable and overriding error with respect to the progression of Mr. Émond’s 

cancer rested in large part on the question of life expectancy (paras. 92-93). In the view of the majority of the Court of 

Appeal, the 78 percent statistic provided the “little affirmative evidence” necessary for an adverse inference of causation 

(para. 143). 

 

74      In my view, statistical evidence of this sort should be approached with some caution. Statistical generalizations are not 

determinative in particular cases. An example from legal theory — L. Jonathan Cohen’s well-known gatecrasher paradox — 

illustrates the risk of reliance on pure statistical evidence. In a case where it is established that only 499 of 1,000 rodeo 

spectators paid for admission, and where there is no evidence available of payment or non-payment, it would be unjust to rely 

on the 50.1 percent probability that a randomly selected attendee is a gatecrasher in order to hold him or her liable for 

non-payment: The Probable and the Provable (1977), at p. 75. Even if a higher probability is available that is more closely 

tailored to the generic circumstances of the particular rodeo attendee — for example, by age or gender — there is still a risk 

of injustice where the person nevertheless falls into the minority for whom the generalization does not hold: Cohen, at p. 78. 

Such a statistic alone does not establish on a balance of probabilities that any specific attendee is a gatecrasher: 

Regardless of what rule governs the required quantum or preponderance of proof, naked statistics, which are merely 

reports of accidental groupings, do not count at all as proof of what actually happened on a particular occasion. To 

determine what actually happened — including how it happened and who did it — we must match particularistic 

evidence from the particular occasion against possibly applicable causal generalizations .... 

The problem is not, as some have supposed, that it ordinarily is improper to rely solely on naked statistics. Rather, the 

problem is that naked statistics are not probative at all on the issues of what actually happened, how, and by whom. 

[Emphasis in original; footnote omitted.] 

(R. W. Wright, “Causation, Responsibility, Risk, Probability, Naked Statistics, and Proof: Pruning the Bramble Bush by 

Clarifying the Concepts” (1988), 73 Iowa L. Rev. 1001, at pp. 1056-57) 

 

75      Appellate courts should generally not interfere with a trial judge’s decision not to draw an inference from a general 

statistic to a particular case. Statistics themselves are silent about whether the particular parties before the court would have 

conformed to the trend or been an exception from it. Without an evidentiary bridge to the specific circumstances of the 

plaintiff, statistical evidence is of little assistance. For this reason, such general trends are not determinative in particular 

cases: Laferrière, at p. 609. What inferences follow from such evidence — whether the generalization that a statistic 

represents is instantiated in the particular case (Wright, at p. 1057) — is a matter for the trier of fact. This determination must 

be made with reference to the whole of the evidence. 

 

76      Statistics are derived from observations of a large number of cases. The relationships they reveal between conditions 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990317749&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102694225&pubNum=0001168&originatingDoc=I40f5db7bb9613ae8e0540021280d79ee&refType=LR&fi=co_pp_sp_1168_1056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1168_1056
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102694225&pubNum=0001168&originatingDoc=I40f5db7bb9613ae8e0540021280d79ee&refType=LR&fi=co_pp_sp_1168_1056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1168_1056
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991348383&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Benhaim v. St-Germain, 2016 SCC 48, 2016 CSC 48, 2016 CarswellQue 10215  

2016 SCC 48, 2016 CSC 48, 2016 CarswellQue 10215, 2016 CarswellQue 10216... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 14 

 

and outcomes are a function of repetition on a large scale: D. Jutras, “Expertise scientifique et causalité”, in Congrès annuel 

du Barreau du Québec (1992), 897, at pp. 908-9. This is another instance in which we must recognize that scientific and legal 

fact-finding are distinct processes: Laferrière, at p. 606. Legal fact-finding must be concerned with what actually happened 

between the parties before the court, and not with what happens in most cases, most of the time. As Gonthier J. held in 

Laferrière: 

As far as possible, the court must consider the question of responsibility with the particular facts of the case in mind, as 

they relate concretely to the fault, causation and actual damage alleged in the case. While probabilities are 

unquestionably a part of the assessment of these elements in the finding of responsibility, I am very reluctant to remove 

the analysis from the concrete to the probabilistic plane. [p. 606] 

 

77      Of course, courts may take statistics into account when determining causation: Laferrière, at p. 607. Indeed, causation 

in this case turned on the stage of Mr. Émond’s cancer in November 2005 precisely because the trial judge relied on 

statistical cure rates to determine the point at which his chances of survival would have dropped below 50 percent, as she was 

entitled to do (paras. 113-15, 154-56). The probative value of statistics will vary according to several factors, such as their 

methodology, how clearly they reveal a trend, and the resemblance between their underlying conditions and the position of 

the plaintiff: Jutras, at p. 909. 

 

78      Drawing an inference from a general statistic in a particular case is an inherent, and often implicit, part of the 

fact-finding process. A statistic alone reveals nothing about a particular case. It must be interpreted in light of the whole of 

the evidence. This interpretation is the role of the trial judge, and it is entitled to considerable deference on appeal. 

Respectfully, the Court of Appeal in this case failed to show such deference. 

 

79      The trial judge in this case acknowledged the statistic that 78 percent of fortuitously discovered cancers are at stage I. 

She recognized that Mr. Émond’s cancer was fortuitously discovered (para. 119). In considering the evidence as a whole, she 

declined to infer from those facts that Mr. Émond’s cancer was probably at stage I, as she was entitled to do. By contrast, the 

majority of the Court of Appeal simply treated the statistic as evidence in itself of a 78 percent probability that Mr. Émond’s 

cancer was at stage I (paras. 204, 207-8 and 211-12) simply because it was fortuitously discovered. In doing so, the majority 

usurped the role of the trial judge. 

 

80      It was for the trial judge to decide what weight, if any, to give to that statistic in Mr. Émond’s case. She had a 

reasonable basis for giving it very little. As originally put to Dr. Ferraro, the defence expert, during cross-examination, the 

statistic related to cancers fortuitously discovered by CT screening, a more precise diagnostic tool. CT screening would be 

logically expected to reveal a higher proportion of early stage cancers than fortuitous discovery resulting from a mass initially 

identified on an X-ray, which is why it was the recommended follow-up to Mr. Émond’s November 2005 X-ray in the first 

place. Moreover, Mr. Émond remained asymptomatic throughout his progression to stage IV cancer: trial court decision, at 

para. 130. Mr. Émond could easily have had his cancer discovered fortuitously at any stage in its progression. As a result, it 

was open to the trial judge to find that the general correlation between fortuitous discovery and early stage cancer was a poor 

basis from which to draw an inference in this case. She committed no palpable and overriding error in disregarding it.  

 

81      The same principle of deference applies to the trial judge’s consideration of the average life expectancy of patients 

diagnosed with stage III or IV lung cancer. According to the plaintiff’s expert, Dr. Langleben, a patient diagnosed with stage 

III lung cancer generally survives 12 months without treatment, and a patient diagnosed with stage IV lung cancer generally 

survives 8 months without treatment: trial court decision, at para. 143. In this case, from the time he had stage III cancer, Mr. 

Émond survived 14 months without treatment (from November 2005 to January 2007), and an additional 17 months with 

treatment (from February 2007 to June 2008). In Fournier J.A.’s view, these figures ought to have precluded a finding that 

Mr. Émond’s cancer was already at an advanced stage at the time the defendants negligently failed to diagnose it (paras. 

92-93). As with the 78 percent statistic, the experts’ views of the average survival periods for patients with advanced stage 

lung cancer were available to the trial judge as a basis for inferring that Mr. Émond’s cancer could not have been at an 

advanced stage in November 2005. But they were not determinative. It was open to her to find that Mr. Émond’s survival for 

longer than average between November 2005 and June 2008 was a departure from statistics that could be explained by his 

overall good health (para. 144). 

 

82      I will now turn to the facts on which the trial judge did expressly rely. She carefully considered the evidence before 
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her. Faced with competing expert testimony, she chose to believe Dr. Ferraro, the defendants’ expert. Dr. Ferraro’s opinion, 

according to the trial judge, was based on three elements. One of these elements was that a great majority of patients 

suffering from lung cancer are diagnosed at an advanced stage: trial court decision, at para. 134. This statistic is subject to the 

same caution I have explained. Indeed, because it does not refer to patients whose cancer is discovered fortuitously, it is even 

less applicable in Mr. Émond’s case, as the trial judge recognized (para. 119). In reaching her conclusion on causation, the 

trial judge did not return to this figure. 

 

83      The trial judge relied on two additional elements of Dr. Ferraro’s opinion. She accepted his view that, when the 

November 2005 chest X-ray was examined in conjunction with the December 2006 CT scan and the January 2007 PET scan, 

there was a [TRANSLATION] “prominence” of the hilum and the mediastinum. This supported a finding that Mr. Émond’s 

cancer was at stage III in November 2005, as at stage III the cancer has generally spread to the ganglions of the mediastinum: 

trial court decision, at para. 108. In accepting this reading, the trial judge noted that Dr. Ferraro, a thoracic surgeon who 

regularly relied on X-rays and scans to conduct his surgeries, could give a reliable reading of the November 2005 X-ray 

(para. 150). 

 

84      In concluding that Mr. Émond’s cancer had at least reached stage III by the time of the November 2005 X-rays, Dr. 

Ferraro’s expert report refers only to a hilar prominence. During most of Dr. Ferraro’s testimony, he also did not refer to the 

presence of a mass in the mediastinum. This may appear troublesome, as, according to the trial judge, the presence of a mass 

in the hilar region (with no presence in the mediastinum) is consistent only with a finding of stage II cancer, and does not 

indicate stage III cancer. Dr. Ferraro was aware of this difference. However, in re-examination, he stated that, on the 

November 2005 X-ray, there was a [TRANSLATION] “mass at the level of the hilum and the mediastinum”, which is 

consistent with a finding of stage III cancer. My colleague Justice Côté concludes that this was a mistake on Dr. Ferraro’s 

part (para. 122) and that the trial judge’s reliance on it gave rise to a palpable and overriding error. With respect for the 

contrary view, the trial judge’s reliance on Dr. Ferraro’s re-examination testimony on this point is not the sort of error that 

meets the high threshold for appellate intervention. Appellate courts must be cognizant of the risk of “tunnel vision” in 

reviewing medical evidence at trial for palpable and overriding error. In this case, the trial judge would have weighed Dr. 

Ferraro’s reference to the mediastinum against all of the evidence, including her assessment of the strengths and weaknesses 

of each expert’s testimony and the reliability of Dr. Ferraro’s retrospective reading of the November 2005 X-ray. 

Respectfully, the fact that she did not specifically address this inconsistency when she concluded that the cancer had likely 

spread to the mediastinum by November 2005 does not amount to a palpable and overriding error in her evaluation of the 

evidence. 

 

85      Finally, the trial judge highlighted Dr. Ferraro’s opinion that the cancer could not have progressed from stage I to stage 

IV between November 2005 and December 2006, as lung cancer generally progresses slowly and can take up to three years to 

reach stage IV (para. 134). She cited medical literature confirming that lung cancer develops particularly slowly among 

non-smokers like Mr. Émond. My colleague Justice Côté observes that studies revealing a slower progression among 

non-smokers do not necessarily indicate that the progression is slow (para. 116). However, the trial judge would not have 

understood these studies in isolation. She was entitled to find that being a non-smoker could place Mr. Émond at the upper 

end of the three-year range she identified from Dr. Ferraro’s testimony. She also observed that the opacity in Mr. Émond’s 

lung did not increase in size between November 2005 and January 2006 and grew only 0.5 to 1 cm by December 2006 (paras. 

138-39). These observations are consistent with her conclusion that the slow progression of Mr. Émond’s lung cancer meant 

that it would already have been beyond a curable stage in November 2005. It was open to the trial judge to exercise her 

discretion to make this finding on the basis of the evidence before her. To find otherwise requires reweighing the evidence in 

a manner that, in my respectful opinion, goes beyond the standard of palpable and overriding error. 

 

86      It could be said that it would have been open to the trial judge to find in favour of the plaintiff, particularly if 

individual components of the evidence had been examined in isolation. However, the trial judge carefully weighed the 

evidence as a whole, including both the statistical evidence and the evidence specific to Mr. Émond. Against that backdrop, 

she considered and evaluated three expert opinions, all of which necessarily involved some speculation. Her causation 

analysis was based on all of this evidence. She made no palpable and overriding error in finding that the plaintiff had failed to 

establish causation on a balance of probabilities, and deference to her conclusion is in order. 

 

V. Disposition 
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87      I would allow the appeal with costs throughout. 

Côté J. (dissenting) (Abella, Brown JJ. concurring): 

 

88      In this matter, we must decide whether the Quebec Court of Appeal erred in reversing the trial judge’s finding that the 

appellants’ faulty conduct had not, on a balance of probabilities, caused the death of the late Marc Émond. 

 

I. Whether the Majority of the Quebec Court of Appeal Applied the Correct Standard of Review 

 

89      Kasirer and Bélanger JJ.A, writing for the majority of the Court of Appeal, held that the trial judge’s failure to draw a 

negative inference against the defendants in this case constituted an error of law and was reviewable as such: 2014 QCCA 

2207, 16 C.C.L.T. (4th) 190 (C.A. Que.). 

 

90      It is trite law to say that factual findings made by a trial judge should not be interfered with by an appellate court 

absent a palpable and overriding error in the trial judge’s understanding of the evidence: St-Jean c. Mercier, 2002 SCC 15, 

[2002] 1 S.C.R. 491 (S.C.C.), at para. 36; Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 10-18. 

 

91      This is also true for factual inferences drawn by trial judges: Housen, at paras. 19-25. Indeed, where there is no 

palpable and overriding error regarding the facts underlying an inference, it is open to an appellate court to interfere with 

factual inferences made by a trial judge only where the inference-drawing process itself constitutes a palpable and overriding 

error: Housen, at paras. 22-23. It is useful to recall this Court’s discussion of the standard of review applicable to factual 

findings in L. (H.) v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 (S.C.C.), at paras. 52-55: 

Fact finding in the litigation context involves a series of cerebral operations, some simple, others complex, some 

sequential, others simultaneous. The entire process is generally reserved in Canada to courts of first instance. In the 

absence of a clear statutory mandate to the contrary, appellate courts do not “rehear” or “retry” cases. They review for 

error. 

The standard of review for error has been variously described. In recent years, the phrase “palpable and overriding 

error” resonates throughout the cases. Its application to all findings of fact — findings as to “what happened” — has 

been universally recognized; its applicability has not been made to depend on whether the trial judge’s disputed 

determination relates to credibility, to “primary” facts, to “inferred” facts or to global assessments of the evidence. 

Nor has the standard been said to vary according to whether we are concerned with what Hohfeld long ago described as 

“evidential” or “constitutive” facts (see W. N. Hohfeld, Fundamental Legal Conceptions as Applied in Judicial 

Reasoning and Other Legal Essays (1923), at p. 32). Nor, put differently, has the standard been said to vary according to 

whether our concern is with direct proof of a fact in issue, or indirect proof of facts from which a fact in issue has been 

inferred. 

”Palpable and overriding error” is at once an elegant and expressive description of the entrenched and generally 

applicable standard of appellate review of the findings of fact at trial. But it should not be thought to displace alternative 

formulations of the governing standard. In Housen, for example, the majority (at para. 22) and the minority (at para. 

103) agreed that inferences of fact at trial may be set aside on appeal if they are “clearly wrong”. Both expressions 

encapsulate the same principle: an appellate court will not interfere with the trial judge’s findings of fact unless it can 

plainly identify the imputed error, and that error is shown to have affected the result. 

[Emphasis added.] 

 

92      Causation, without a doubt, is a question of fact (St-Jean, at paras. 98 and 103-5): 

Causation here is a question of fact.... 

. . . . . 

The confusion on this issue perhaps stems from an inability to distinguish between cause in the pure physical sense and 

cause as it is cognizable in law. The latter is a question of law only insofar as we are looking at facts through the lens of 
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the law. However, the inconsequentiality of this observation is made obvious by the truth that everything in judicial 

decision making is looked at through the lens of the law. This does not make everything a question of law. For example, 

even questions of pure fact like whether a person was present in a certain place, or whether a person committed a certain 

act are determined according to the probability of that being so (or according to certainty beyond a reasonable doubt in 

the criminal domain). This use of the legal rule of evidence of proof on a balance of probabilities to ascertain facts does 

not transform the question of fact into one of law. 

In the determination of fault one applies norms of behaviour required by law to a set of facts. This obviously makes the 

question one of mixed law and fact. In contrast, in the determination of causation one is inquiring into whether 

something happened between the fault and the damage suffered so as to link the two. That link must be legally 

significant in an evidentiary sense, but it is rendered no less a question of fact. 

The difficulty on this point may also arise from the fact that the analysis of causation sometimes depends on 

presumptions that can be drawn. However, as indicated by the legislator in the Civil Code of Québec in making 

“Presumptions” a chapter in the title on proof, and as L’Heureux-Dubé J. discussed in Quebec (Public Curator), supra, 

at para. 47, these too are means of proof and so are properly within the realm of fact. 

[Emphasis deleted.] 

 

93      It should also be remembered that refusal to draw an inference or to apply a presumption under the Civil Code of 

Québec “is as much an evidentiary decision as is any other acceptance or non-acceptance of methods of proof”: St-Jean, at 

para. 114. 

 

94      As a result, I agree with my colleague, Justice Wagner, that the majority of the Court of Appeal erred in finding that 

the trial judge’s decision not to draw a negative inference or to apply a factual presumption under the Civil Code was a 

question of law and therefore reviewable on a correctness standard. 

 

95      Nonetheless, to say that the standard of review is a stringent one does not mean that it can never be satisfied. Here, in 

my opinion, Justice Fournier of the Court of Appeal showed the required level of deference and rightly concluded that the 

court’s intervention was justified. Moreover, regardless of the fact that the majority of the Court of Appeal erred in 

characterizing the trial judge’s failure to draw an adverse inference as an error of law, in my opinion, that failure by the trial 

judge in the present case constitutes a palpable and overriding error. The majority’s mischaracterization of the type of error is 

therefore of no consequence to the outcome of the case at bar. 

 

96      But before I turn to the issue of whether the trial judge committed a palpable and overriding error in her understanding 

of the evidence or in the inference-drawing process itself, it is important to clarify that, in my view, and contrary to my 

colleague’s opinion, the majority of the Quebec Court of Appeal did not misstate the rule described by this Court in Snell v. 

Farrell, [1990] 2 S.C.R. 311 (S.C.C.), and in St-Jean. Rather, its reasoning constitutes an example of the inference-drawing 

process described in those cases. 

 

II. Whether the Quebec Court of Appeal Misstated the Law of Adverse Inference and Presumptions in Causation 

 

97      According to my colleague’s opinion, the majority of the Quebec Court of Appeal created a new rule according to 

which a trier of fact “must” draw an adverse inference of causation against a defendant when the defendant’s negligence has 

undermined the plaintiff’s ability to prove causation, and when the plaintiff has adduced “some” or “very little affirmative 

evidence” of causation (paras. 27 and 41). In my view, this is a mischaracterization of what the Court of Appeal really held. 

 

98      In fact, relying on Snell and St-Jean, the Court of Appeal held that “[w]here a physician, by reason of his or her fault, 

undermines the plaintiff’s ability to prove causation, courts have rightly held that the rules of proof that place the full onus on 

the plaintiff should be relaxed” (para. 165) and that this is not achieved “by shifting the ultimate burden of proving causation 

from the plaintiff but, instead, by recognizing that an unfavourable inference may be drawn against the defendant physician 

where some affirmative evidence of causation is adduced by the plaintiff.” (para. 166 (emphasis added)). The Court of 

Appeal used such permissive language throughout its reasons (see paras. 145, 213 and 218): 
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Applying the ultimate burden of proof — which, of course, always rests with the plaintiffs — we are of the respectful 

view that the judge should have found the unanswered statistical proof advanced by the appellants allowed causation to 

be inferred, to the disadvantage of the respondents, given the absence of concrete evidence to the contrary. 

. . . . . 

This is an instance in which courts should be on guard against eviscerating the advantages of the evidentiary rules on 

proving causation spoken to in Snell and St-Jean. The danger lies in circumstances where, as in this case, the defence 

raises various hypothetical explanations, as opposed to concrete factual evidence, as to how the damage came about in 

order to neutralize the “unfavourable inference” spoken to by the Supreme Court. It is safe to say that the defence will 

often be able to find some hypothesis to advance in the guise of “evidence to the contrary”, whatever its probative value, 

and thereby seek to undermine the unfavourable inference that might weigh against it. 

. . . . . 

In emphasizing the factors that allow the unfavourable inference of causation to be drawn against the respondents in this 

case, it is instructive to contrast the present circumstances with those prevailing in St-Cyr c. Fisch and Aristorenas v. 

Comcare Heath Services, respectively Quebec and Ontario cases in which the Snell inference was not applied. 

[Emphasis added; footnotes omitted.] 

 

99      In my view, the Court of Appeal correctly summarized Snell, in which this Court held, at pp. 329-30, that “[i]t is not 

strictly accurate to speak of the burden shifting to the defendant when what is meant is that evidence adduced by the plaintiff 

may result in an inference being drawn adverse to the defendant” (emphasis added). This statement of the law is also 

consistent with the discussion in Ediger (Guardian ad litem of) v. Johnston, 2013 SCC 18, [2013] 2 S.C.R. 98 (S.C.C.), at 

para. 36, in which this Court recently confirmed that “[t]he trier of fact may, upon weighing the evidence, draw an inference 

against a defendant who does not introduce sufficient evidence contrary to that which supports the plaintiff’s theory of 

causation” (emphasis added). In other words, the Court of Appeal correctly held that trial judges are permitted to draw an 

unfavourable inference in some circumstances (”may”), as opposed to being required to do so (”must”). The Court of Appeal 

did not hold that judges should automatically draw an unfavourable inference whenever the above conditions are met, as my 

colleague suggests it did. 

 

100      In my opinion, the Quebec Court of Appeal did not create a new legal presumption, nor did it reverse the burden of 

proof. Although the phrasing it used was sometimes questionable, it seems to me that the majority applied the principles 

regarding presumptions of fact that were put forward by this Court in Snell and recognized to be applicable under Quebec law 

in St-Jean. All the Court of Appeal did was apply a presumption of fact under art. 2849 of the Civil Code, which provides 

that such presumptions are “left to the discretion of the court which shall take only serious, precise and concordant 

presumptions into consideration”. 

 

101      In the absence of direct evidence, the Court of Appeal simply grounded its finding of causation in indirect evidence 

and drew a presumption under art. 2849 of the Civil Code. It is useful to recall Justice Pigeon’s discussion in Hotel-Dieu 

St-Vallier v. Martel, [1969] S.C.R. 745 (S.C.C.), at p. 749: 

[TRANSLATION] The Quebec courts, like those of the other provinces and Great Britain, have for quite some time, 

and for good reason, rejected a certain theory to the effect that direct evidence of fault is necessary in medical 

malpractice cases. The provisions that allow for proof by presumption of fact (arts. 1238, 1242 C.C.) make no 

distinction, and there is no reason to introduce one arbitrarily. 

The only point to be considered, therefore, is whether the evidence was sufficient to support the conclusion that, in all 

probability, what happened would not have occurred, in the absence of fault. I use the words “in all probability”, 

because it is clear that when Taschereau J., in the above quoted passage, said “it is evident”, he was not intending to 

require a degree of certainty beyond the standard used in civil cases, i.e., reasonable probability. We are not dealing here 

with the certainty beyond reasonable doubt which is required only in criminal matters. Much less, may we require 

mathematical certainty, a demonstration excluding all other probabilities. In Montreal Tramways v. Léveillé, this Court 

accepted a presumption of fact as sufficient evidence of a cause-and-effect relationship between a pregnant woman’s fall 

and her child’s deformity. 
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102      Drawing an unfavourable inference or applying a presumption is a discretionary decision and is but one of many 

methods of proof available to courts in making factual findings: St-Jean, at para. 114. Ultimately, whether or not an inference 

of causation should be drawn is “a matter of weighing evidence” (Snell, at p. 330). Trial judges may draw adverse inferences 

of causation against a defendant by applying a presumption under the Civil Code based on their assessment and weighing of 

the evidence as a whole. In my opinion, that is what the Court of Appeal did in this case. 

 

III. Whether the Trial Judge Committed a Palpable and Overriding Error in Her Understanding of the Evidence 

 

103      I also part ways with my colleague on the issue of whether the trial judge’s understanding of the evidence before her 

involved palpable and overriding errors. In my opinion, the judge committed three such errors: (1) she misapprehended the 

evidence before her by misconstruing Dr. Ferraro’s testimony; (2) she omitted key objective evidence; and (3) she erred in 

the resulting inference-drawing process itself. 

 

104      A Court of Appeal will be justified in intervening where the trial judge’s factual findings are “based on a failure to 

consider relevant evidence or on a misapprehension of the evidence”: Schreiber Brothers Ltd. v. Currie Products Ltd., [1980] 

2 S.C.R. 78 (S.C.C.), at p. 84; see also Laurentide Motels Ltd. c. Beauport (Ville), [1989] 1 S.C.R. 705 (S.C.C.), at p. 794; 

Housen, at para. 72. 

 

105      First, in the case at bar, the trial judge relied on the defence expert’s testimony: 2011 QCCS 4755 (C.S. Que.). 

However, in my opinion, she misapprehended Dr. Ferraro’s evidence in several respects. She misconstrued his expert opinion 

about the rate of progression of lung cancer and his alleged detection of shadows in the hilar and mediastinal regions on the 

November 2005 X-ray. This misapprehension of the evidence constitutes a palpable and overriding error. 

 

106      Second, in her reasons, the trial judge ignored essential evidence relating to the condition of the deceased in 

November 2005: the fact that Mr. Émond survived more than 31 months, i.e. 14 months without treatment and an additional 

17 months with treatment, even though the life expectancy of patients diagnosed with stage III to stage IV lung cancer is 8 to 

12 months. The failure to consider this highly important key evidence, which was in line with undisputed statistical data 

showing that 78 percent of patients fortuitously diagnosed with lung cancer — which was undeniably the case of Mr. Émond 

— are at stage I, also constitutes a palpable and overriding error. 

 

107      Third, as I said above, I agree with my colleague that no trial judge is automatically compelled to draw an inference 

as soon as certain criteria are met and that this process, instead, is a matter of weighing evidence. To say this, however, does 

not amount to immunizing the inference drawing process from appellate scrutiny; in some circumstances, drawing an 

inference of causation or the failure to do so will constitute a palpable and overriding error. And, as this Court recognized in 

L. (H.), at para. 4: 

Like other appellate courts across the country, [an appellate court] may substitute its own view of the evidence and draw 

its own inferences of fact where the trial judge is shown to have committed a palpable and overriding error or made 

findings of fact that are clearly wrong, unreasonable or unsupported by the evidence. 

[Emphasis in original] 

The factual evidence before her undoubtedly led to a “serious, precise and concordant presumption” (art. 2849 of the Civil 

Code) that Mr. Émond’s cancer was not at stage III or higher in November 2005. In other words, in the case at bar, the 

inference-drawing process itself — the trial judge’s failure to draw a negative inference and apply the relevant presumption 

— also amounts to a palpable and overriding error. 

 

108      While the majority and the minority of the Court of Appeal took different routes to conclude that the appeal should be 

allowed, both sets of reasons acknowledged and relied on these errors, which in my opinion are palpable and overriding. 

Indeed, they are obvious from a simple reading of the trial judge’s reasons. As Morissette J.A. put it in G. (J.) c. Nadeau, 

2016 QCCA 167 (C.A. Que.), at para. 77, these errors fall within the [TRANSLATION] “beam-in-the-eye” category as 

opposed to the “needle in a haystack” category. 

 

109      For these reasons, I am of the view that the appeal should be dismissed. I will now discuss each of these errors in 
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more depth. 

 

A. The Trial Judge Misapprehended the Expert Evidence 

 

110      The task of the trial judge in relation to the causation issue in this case was a limited one. The only thing she had to 

decide was whether the lung cancer of the deceased was at stage II or lower in November 2005. If it was, the plaintiff would 

have satisfied her burden of proof, since the deceased would likely have survived had he been diagnosed in a timely manner. 

 

111      It is not contested that it was impossible from a medical standpoint to confirm the exact stage of Mr. Émond’s cancer 

in November 2005 as a result of the defendants’ fault. As a matter of fact, the only way to stage his lung cancer would have 

been to diagnose him in a timely manner, i.e. in November 2005, which the defendants regrettably failed to do. The evidence 

the trial judge was left with to make a finding in this regard was: the X-ray taken in November 2005, which admittedly could 

not be the basis of a diagnosis; the results of the December 2006 CT scan and the January 2007 PET scan, which were 

indicative of the condition of the deceased in December 2006 only; and the length of time it took for the disease to take Mr. 

Émond’s life. 

 

112      Three experts testified on the basis of this evidence. The trial judge found that causation had not been proven. She 

preferred Dr. Ferraro’s evidence to that of the plaintiff’s experts, Drs. Agulnik and Langleben, for three reasons:  

• Since lung cancer grows slowly, it was “impossible” for Mr. Émond’s cancer to have progressed from stage I to stage 

IV in 12 months as the plaintiff suggested; 

• Dr. Ferraro allegedly identified a shadow in the hilar and mediastinal regions on the November 2005 X-ray, which was 

consistent with cancer that had metastasized; and 

• She considered the statistics showing that the majority of patients with lung cancer are diagnosed at an advanced stage 

of the disease. 

 

113      With regard to the first of these three elements, Dr. Ferraro never actually said that it was “impossible” for Mr. 

Émond’s cancer to have progressed from stage I to stage IV in 12 months. What he actually said was that such a scenario 

was, according to him, [TRANSLATION] “possible but ... unlikely” or “very very unlikely”. As noted by the trial judge, Dr. 

Ferraro also admitted that  

[TRANSLATION] there is no medical literature that confirms that it is impossible for cancer to progress from stage I to 

stage IV in less than 12 months if it is not treated, since it would be unethical not to treat a patient with stage I lung 

cancer in order to assess the cancer’s rate of progression. [para. 137 (CanLII)] 

 

114      Furthermore, Dr. Ferraro never said that lung cancer necessarily grows slowly. First, he acknowledged that this was 

not an absolute rule and that in the specific case of Mr. Émond, he did not know if his lung cancer actually grew slowly 

because it was diagnosed too late: 

[TRANSLATION] 

A. As a general rule, lung cancer progresses slowly, as a general rule. 

Q. And do you have objective proof that, that it progressed slowly in Mr. Émond’s case, or is that an assumption on 

your part? 

A. Um, the only way to assess how quickly it progresses, but when we talked about the natural history, and 

unfortunately we don’t have the natural history in the, for the majority of patients, because we haven’t observed the 

patient for five (5) years without treatment. 

So it’s an assumption, because we don’t have a formal staging at the start and a formal staging at the end that, then, 
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allows us to make a comparison. So we — what I’m saying is — it’s an assumption. [Emphasis added; A.R., vol. 

III, at pp. 139-40.] 

 

115      With regard to the rate of progression of the disease, he also said that it often starts with a latent period followed by a 

period where the cancer becomes more aggressive. In fact, Dr. Ferraro’s own expert report states that lung cancer progresses 

quickly: 

[TRANSLATION] Generally speaking, when lung cancer is discovered in a patient, the long-term recovery rate is 

10-15%. These poor results are caused by two main factors: (1) the cancer is already an advanced, stage III or IV, cancer 

at the time of the diagnosis; and (2) the cancer progresses quickly and spreads no matter what treatment is recommended 

(surgery vs. chemotherapy/radiation therapy vs. combined treatment). 

[Emphasis added; A.R., vol. VII, at p. 117.] 

 

116      The trial judge therefore misconstrued Dr. Ferraro’s evidence regarding the rate of progression of lung cancer. She 

tried to supplement her finding that lung cancer progresses slowly, noting that [TRANSLATION] “the medical literature 

supports the view that the progression of lung cancer is slow, particularly in non-smoking patients” (para. 140; see also para. 

152). However, this literature only supported the fact that lung cancer progresses more slowly in non-smoking patients than it 

does in smoking patients. It said nothing about the rate of progression of lung cancer per se; relatively slower is not 

necessarily “slow”. 

 

117      As for the second of these elements, the trial judge’s statement that Dr. Ferraro identified a shadow in the hilar and 

mediastinal regions on the November 2005 X-ray is simply wrong. The identified shadow referred to by Dr. Ferraro 

throughout his expert report, evidence-in-chief, and cross-examination was a shadow in the hilar region only. 

 

118      For example, and contrary to what my colleague suggests, Dr. Ferraro always referred to [TRANSLATION] “a 

shadow” as opposed to “shadows” when discussing the 2005 X-ray: 

[TRANSLATION] 

Q. O.K. In your report, you give another reason: the review of the X-ray films. 

A. Yes. When you look at the films, and obviously I — I looked at them in retrospect, I saw all the films. I had the 

report in mind, and in my hands, the report from the CT scan, so we knew there was stage 4 cancer. We knew there 

were biopsies that had proved it was stage 4 cancer, so we had proof that it was stage 4 cancer. And when you look 

at the X-ray in retrospect, well, you see that at the level of the pulmonary hilum, there’s a sort of mass. Yesterday 

we spoke of a prominence. It’s not obvious, I’m not a radiologist, it’s — I think it’s clear, it’s not obvious, but in 

retrospect, you can see it, the prominence. 

From a prospective standpoint, I don’t know what a radiologist would have seen, um, I don’t know what I would 

have seen, and I’m saying this in all honesty. But in retrospect, knowing what was there one (1) year later, and 

looking at the series of X-rays, well, in December two thousand six (2006), it was evident at the level of the hilum, 

and when you go back and compare, you can see that yes indeed it was there. 

So in retrospect, since the X-ray, in retrospect it’s, by the way, it’s very very easy because you — you of course 

have the luxury of seeing the result twelve (12) months later, and when you compare, you say, oh yeah, it was 

there. [Emphasis added; A.R., vol. III, at pp. 74-75.] 

 

119      This point was reiterated during Dr. Ferraro’s cross-examination: 

[TRANSLATION] ... when you review the X-rays in retrospect and you see that there was already a nodal mass at the 
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level of the hilum, near the mediastinum, well, when I put it all together, well, my hypothesis, eh! then I remain 

convinced that Mr. Émond unfortunately had stage 3 cancer when he came in. 

[Emphasis added; A.R., vol. III, at p. 139.] 

 

120      In his expert report, Dr. Ferraro makes no mention of the mediastinal region when discussing the ill-defined opacity 

on the 2005 X-ray: 

[TRANSLATION] In the present case, when the pulmonary lesion was first identified (November 2005), it was most 

likely already at stage III or IV. There are two main arguments that support this hypothesis: First, a review of the X-ray 

films confirms the prominence of the right pulmonary hilum in November 2005, which would be consistent with lymph 

node metastases. 

[Emphasis added; A.R., vol. VII, at p. 117.] 

 

121      Only once, and only during his re-examination, did Dr. Ferraro refer to [TRANSLATION] “a mass at the level of the 

hilum and the mediastinum”. 

 

122      My reading of the record leads me to conclude that this last comment, made for the first time during his 

re-examination, was a mistake that should not be used to replace or supplant the whole of his report and his evidence. Dr. 

Ferraro was referring to a shadow only in the hilar region all along. Indeed, in light of the uniformly singular reference to the 

hilar region throughout Dr. Ferraro’s written report, examination-in-chief, and cross-examination, the only plausible reading 

of the record is that the reference to the mediastinal region was a mistake and that Dr. Ferraro was neither resiling from nor 

supplementing his consistent evidence of a shadow in the hilar region. The trial judge therefore also misconstrued the expert 

evidence by finding that Dr. Ferraro had identified a shadow in the hilar and mediastinal regions on the November 2005 

X-ray. 

 

123      This is a troubling error. Indeed, experts from both sides explained in their respective testimonies that a shadow in the 

mediastinal region was consistent with cancer that had metastasized (stage III or more) while a shadow in the hilar region 

alone was consistent with stage I or II lung cancer. The trial judge accepted this evidence as a fact: 

[TRANSLATION] All the medical experts who testified agreed on the definitions of the various stages of lung cancer. 

They described stage I lung cancer as being limited to a lesion on the lung. They recognized that, at stage II, the cancer 

has spread to the lymph nodes both in and outside the lung, including the hilar region. At stage III, the nodes have 

reached the level of the mediastinum. At stage IV, the cancer is generalized and has metastasized. 

They agreed on the pattern of progression of a cancer, namely that the cancer cells start in the lung and then attack the 

lymph nodes before progressing to the hilum and then to the mediastinum. [Footnotes omitted; paras. 108-9.] 

Accordingly, the trial judge’s reliance on Dr. Ferarro’s error in re-examination that the mediastinal region was also affected, 

led her to the conclusion that the cancer was at a later stage (Stage III or IV) in November 2005 (paras. 132-34). This finding 

amounts to a palpable and overriding error because it was not and could not reasonably be supported by the evidence. 

 

124      As for the third of the above elements, the fact that the vast majority of patients are diagnosed at an advanced stage of 

lung cancer does not take into account the context in which patients are diagnosed. The majority of the patients to whom Dr. 

Ferraro was referring in his testimony were consulting him for diagnosis and were not patients for whom cancer is diagnosed 

fortuitously at a routine checkup. Mr. Émond fell into the latter category, not the former. No one disputes that factual finding 

by the trial judge: paras. 59-60. The evidence that the majority of lung cancer patients are diagnosed at an advanced stage is 

of limited value because it says nothing about people who, like Mr. Émond, are diagnosed fortuitously. Instead, the statistical 

data that 78% of fortuitously discovered cancers are at stage I is of greater probative value, as it is more specific to Mr. 

Émond’s circumstances. 

 

125      In sum, the fact is that — as pointed out by the majority of the Court of Appeal — the whole of Dr. Ferraro’s 

testimony was speculative: paras. 201-12. To treat speculations and hypotheticals as evidence, let alone as proven facts, the 
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way the trial judge did, constitutes a further misapprehension of the evidence: Martel, at p. 750. 

 

126      In my respectful view, these misapprehensions of the evidence by the trial judge amount to a palpable and overriding 

error. 

 

B. The Trial Judge Omitted Key Objective Evidence 

 

127      Additionally, the trial judge disregarded key objective evidence, namely the fact that the deceased survived more than 

31 months — i.e. 14 months without treatment and an additional 17 months with treatment — even though the life 

expectancy of patients diagnosed with stage III to stage IV lung cancer is 8 to 12 months. This essential evidence was in line 

with the statistical data showing that 78 percent of patients fortuitously diagnosed with lung cancer — which was the case of 

Mr. Émond — have a stage I cancer. While statistical data should not be the sole basis for drawing (or not drawing) an 

inference or applying (or not applying) a presumption of fact, such statistical data may help to confirm the trial judge’s 

factual determinations. 

 

128      Justice Fournier of the Court of Appeal properly dealt with the fact that Mr. Émond survived more than 14 months 

without treatment and an additional 17 months with treatment after the November 2005 X-ray: 

[TRANSLATION] According to the plaintiffs’ experts, it is possible for a person with stage IV cancer to survive 17 

months while being treated, as the treatment has the effect of slowing the cancer. As Dr. Langleben clearly explained, if 

Marc Émond’s cancer was at stage IV in January 2007, the length of time he survived was average: “I’m sorry to say 

this, he died exactly on schedule”. 

Dr. Langleben also expressed the opinion that, if Marc Émond’s cancer had been at an advanced stage in November 

2005, he would have died within the year or, at least, he would not have been able to bike thousands of kilometres in the 

summer of 2007. Dr. Agulnik, an expert in oncology, expressed the same opinion: patients with stage IV cancer who 

receive no treatment live for less than 12 months. 

. . . 

On the second point, I do not think it can be said that the fact that Marc Émond was in good health accounts for a slow 

progression of the disease, especially in the period before he began chemotherapy. In the instant case, Dr. Langleben 

explained, rather, that a stage IV cancer patient who is in excellent health will survive about 8 months. He added that 

chemotherapy can extend the patient’s life by 6 months or so and that some people live for an additional period of up to 

4 months. In Marc Émond’s case, he should have survived 14 to 18 months from the start of stage IV of the disease. 

But if we accept the defence’s theory, Marc Émond survived nearly 30 months although he had advanced cancer and 

received no treatment for the first 13 months. There is nothing in the evidence to suggest that living for such a long time 

with advanced cancer is likely, especially with such a delay in treatment. 

. . . 

The three physicians agreed that cancer that has progressed to stage III or IV is fatal within twelve months if untreated 

and that palliative chemotherapy may extend the patient’s life by a few months. I mentioned this above. 

The evidence also shows that Marc Émond was not treated between November 2005 and January 2007. 

Therefore, in accordance with the unanimous opinion of the physicians and in all probability, Marc Émond would have 

been dead by the time the biopsies confirming that his cancer was at stage IV were performed. 

. . . 

Marc Émond died 31 months later, on June 6, 2008. It is unlikely that he would have survived for 31 months in the 

circumstances described in the evidence and the expert assessments. I find on a balance of probabilities that the 

possibility that Marc Émond had stage III or IV cancer must be ruled out, which shows, on the same balance of 
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probabilities, that he had stage I or II cancer in November 2005. [paras. 73-93] 

 

129      I agree with this reasoning. 

 

130      As for the supporting statistical data disregarded by the trial judge, again, experts from both sides testified that 78 

percent of patients fortuitously diagnosed with lung cancer have a stage I cancer. According to Dr. Langleben, a solitary 

pulmonary nodule discovered fortuitously will be a stage I cancer 80 percent of the time. Dr. Ferraro’s own evidence was that 

[TRANSLATION] “as a general rule, if it’s discovered fortuitously, it’s at an earlier stage”. We know from his testimony 

that [TRANSLATION] “stage I cancers are early cancers”: The trial judge consequently accepted this statistic as a finding of 

fact: 

[TRANSLATION] All the experts agreed that, as a general rule, only 10 to 15% of lung cancer patients manage to 

survive beyond the pivotal five-year period, after which they are considered cured. 

They stated that this low percentage can be explained by the fact that more than 75% of all cancers are diagnosed at an 

advanced stage and are incurable by the time they are discovered, although they acknowledged that 78% of cancers that 

are detected fortuitously are stage I cancers.... [paras. 118-19] 

 

131      In my opinion, the trial judge’s disregard of the key objective evidence, which was supported by uncontested 

statistical data, also amounts to a palpable and overriding error. 

 

C. The Trial Judge Should Have Drawn a Negative Inference by Applying a Presumption Under the Civil Code 

132      In light of these errors, it was the role of the Court of Appeal to intervene and reweigh the evidence. After doing so, 

the three judges of the Court of Appeal rightly concluded that, had the trial judge disregarded the speculations on which Dr. 

Ferraro’s testimony was based, and had she taken into account Mr. Émond’s survival period, an indisputable fact supported 

by the undisputed statistical data indicating that 78 percent of the patients diagnosed fortuitously are at an early stage, she 

would have drawn an inference of causation. 

 

133      The plaintiff did not have to prove that it was impossible for the cancer of the deceased to be at stage III or IV. She 

had only to prove that Mr. Émond’s lung cancer was likely at stage I or II in November 2005, which she did. 

 

134      In my opinion, the fact that Mr. Émond survived 31 months after the November 2005 X-ray — which is entirely 

inconsistent with the life expectancy of stage III and IV lung cancer patients — supported by the undisputed statistical data 

indicating that 78 percent of patients fortuitously diagnosed with lung cancer, as he was, are at stage I, should have led, in 

light of the highly speculative opposing evidence, to a “serious, precise and concordant” presumption that he was not at stage 

III or higher in November 2005: art. 2849 of the Civil Code. It was a palpable and overriding error not to draw such a 

presumption. 

 

IV. Conclusion 

135      For all these reasons, I would dismiss the appeal with costs. 

Appeal allowed. 

Footnotes 

1 Elsewhere in its reasons, the majority described this criterion as requiring that the defendant’s negligence make it impossible for 

the plaintiff to prove causation, or impossible for the plaintiff to prove causation scientifically (paras. 142, 144 and 162). 

 

2 McGhee v. National Coal Board (1972), [1973] 1 W.L.R. 1 (U.K. H.L.); Wilsher v. Essex Area Health Authority, [1988] 2 W.L.R. 

557 (U.K. H.L.). 
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David Stratas J.A.: 

 

1      Crops are harvested and delivered to the facilities of companies like Emerson Milling Inc. To handle the arriving crops, 

Emerson orders railcars from the Canadian National Railway Company. Where Emerson has “traffic offered for carriage,” 

CN must supply railcars and then “without delay, and with due care and diligence, receive, carry and deliver the traffic”: 

subsection 113(1) of the Canada Transportation Act, S.C. 1996, c. 10. Normally there is no controversy: the railcars are 

ordered, the railcars arrive, the crops are loaded onto the railcars and CN transports them away. 

 

2      But there was controversy in 2013-2014. As usual, growers delivered crops to Emerson’s facility. As in previous years, 

Emerson periodically ordered railcars from CN to transport the crops. But CN delivered only some of the cars, not all. 

2013-2014 was a bumper crop year. Also the winter of 2014 was extremely cold, restricting some of CN’s operations. 

 

3      As it is entitled to do under the Act, Emerson complained to the Canadian Transportation Agency. It alleged that CN 

had failed to receive, carry and deliver “traffic offered for carriage” and, thus, violated subsection 113(1) of the Act. CN 

alleged that Emerson’s orders for cars were unreasonable and that in the circumstances CN acted as reasonably as it could 

under challenging circumstances. 

 

4      In a decision dated July 10, 2015 (case no. 14-06408), the Agency sided with Emerson. It ordered CN to provide to 

Emerson the railway cars that Emerson asked for and still required in order to satisfy its customers. 

 

5      CN appeals, with leave of this Court, from the Agency’s decision. For the reasons set out below, I would dismiss the 

appeal with costs. 

 

A. Preliminary issue: the requirement in subsection 41(1) of the Act that there be a “question of law” or a “question of 

jurisdiction” 

 

6      Emerson submits that subsection 41(1) bars CN’s appeal in whole or in part because CN’s appeal does not raise a 

question of law or a question of jurisdiction. 

 

7      Under subsection 41(1) of the Act, “[a]n appeal lies from the Agency to the Federal Court of Appeal on a question of 

law or a question of jurisdiction on leave to appeal being obtained from that Court.” Among other things, this means that this 

Court must be satisfied that an appellant has raised a “question of law” or a “question of jurisdiction” before it can entertain 

the appeal. 

 

8      We usually deal with this sort of submission on a preliminary basis before delving into the merits of an appeal: see, e.g., 

Canadian National Railway v. Louis Dreyfus Commodities Canada Ltd., 2016 FCA 232 (F.C.A.) at para. 18; Canadian 

National Railway v. BNSF Railway, 2016 FCA 284 (F.C.A.). Often we follow this practice in other contexts where our 

subject-matter jurisdiction is in issue, especially where to decide the merits might invade the right to decide of another body 

that might have jurisdiction: National Indian Brotherhood v. Juneau (No. 2), [1971] F.C. 73 (Fed. C.A.); see also, e.g., Pfizer 

Canada Inc. v. Teva Canada Ltd., 2016 FCA 218, 141 C.P.R. (4th) 165 (F.C.A.). Often considerations of legality and 

practicality favour proceeding in this way — a pronouncement on the merits of the matter without jurisdiction is a nullity: 

Prince Edward Island (Provincial Secretary) v. Egan, [1941] S.C.R. 396, [1941] 3 D.L.R. 305 (S.C.C.). 

 

9      This practice is prudent: putting aside narrow areas of inherent or plenary jurisdiction and the responsibility to develop 

and apply the common law, it has been accepted for at least a quarter of a millennium that courts can act only within the 

limits of the law set by the legislator: see, e.g., Green v. Rutherforth (1750), [1558-1774] All E.R. 153, 1 Ves. Sen. 462 (Eng. 

Ch.)at page 471; Penn v. Lord Baltimore (1750), [1558-1774] All E.R. Rep. 99, 1 Ves. Sen. 444 (Eng. Ch.) at page 446; 

Attorney General v. Lord Hotham (1827), [1814-23] All E.R. 448, 3 Russ. 415 (Eng. Ch. Div.); Thompson v. Sheil3 Ir. Eq. R. 

135. And of even longer standing is the principle of legislative supremacy, one corollary of which is that laws bind courts, 

just like everyone else: Reference re Amendment to the Constitution of Canada, [1981] 1 S.C.R. 753 (S.C.C.) at pp. 805-806; 

Reference re Secession of Quebec, [1998] 2 S.C.R. 217, 161 D.L.R. (4th) 385 (S.C.C.) at paras. 71-72; R. v. Campbell, 

[1997] 3 S.C.R. 3, 150 D.L.R. (4th) 577 (S.C.C.) at para. 10. 

 

10      The only exceptions are where a legislative limit is unconstitutional or the rule of law justifies court intervention: 
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Crevier v. Quebec (Attorney General), [1981] 2 S.C.R. 220, 127 D.L.R. (3d) 1 (S.C.C.); Immeubles Port Louis Ltée c. 

Lafontaine (Village), [1991] 1 S.C.R. 326 (S.C.C.) at p. 360. The latter, once described as “a fundamental postulate of our 

constitutional structure” that “lie[s] at the root of our system of government,” is now expressly set out as an operative 

principle in our Constitution: Roncarelli c. Duplessis, [1959] S.C.R. 121 (S.C.C.) at p. 142; Christie v. British Columbia 

(Attorney General), 2007 SCC 21, [2007] 1 S.C.R. 873 (S.C.C.) at para. 19; preamble to the Constitution Act, 1982, Schedule 

B to the Canada Act 1982 (U.K.), 1982, c. 11. It is the constitutional authorization for judicial review even in the face of 

legislative provisions restricting or forbidding it (e.g., so-called privative clauses): New Brunswick (Board of Management) v. 

Dunsmuir, 2008 SCC 9, [2008] 1 S.C.R. 190 (S.C.C.) at paras. 27-28. Among other things, the rule of law provides that “the 

law is supreme over officials” and “thereby preclusive of the influence of arbitrary power”: Reference re Language Rights 

Under s. 23 of Manitoba Act, 1870 & s. 133 of Constitution Act, 1867, [1985] 1 S.C.R. 721 (S.C.C.) at p. 748; British 

Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49, [2005] 2 S.C.R. 473 (S.C.C.) at paras. 57-58. Those who wield 

public power cannot be a law unto themselves, immunized from truly independent review and shielded from meaningful 

scrutiny: semble, Thorson v. Canada (Attorney General) (1974), [1975] 1 S.C.R. 138 (S.C.C.) at p. 145; Downtown Eastside 

Sex Workers United Against Violence Society v. Canada (Attorney General), 2012 SCC 45, [2012] 2 S.C.R. 524 (S.C.C.) at 

paras. 31-33, citing Canadian Council of Churches v. R., [1992] 1 S.C.R. 236 (S.C.C.) at pp. 250-251; Paradis Honey Ltd. v. 

Canada (Minister of Agriculture and Agri-Food), 2015 FCA 89, 382 D.L.R. (4th) 720 (F.C.A.) at para. 108 and Canada 

(Attorney General) v. Bri-Chem Supply Ltd., 2016 FCA 257 (F.C.A.) at para. 49, both citing Slansky v. Canada (Attorney 

General), 2013 FCA 199, [2015] 1 F.C.R. 81 (F.C.A.) at paras. 313-314. 

 

11      For the purposes of subsection 41(1) of the Canada Transportation Act and sections worded like it, what is a “question 

of law” and what is a “question of jurisdiction”? To interpret these terms, we need to consider their plain meaning, their 

context within the Act and the purpose of subsection 41(1) and the Act itself: Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 

27, 154 D.L.R. (4th) 193 (S.C.C.) and Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.). 

 

12      Under the Canada Transportation Act, the Agency is continued and empowered as a specialized regulator in the 

transportation sector. Its decisions are informed by understandings of how the sector operates and other specialized 

appreciations and policy considerations, such as the National Transportation Policy set out in section 5 of the Act. Indeed, 

under sections 24 and 43 of the Act, the Governor in Council can issue policy directions concerning any matter that comes 

within the jurisdiction of the Agency and the Agency must follow them. Appeals are not available for pure questions of fact 

(see section 31 of the Act). But appeals to the Governor in Council are available under section 40 of the Act; this provides a 

way to appeal, among other things, factually suffused and policy-imbued decisions of the Agency: Canadian National 

Railway v. Canada (Attorney General), 2014 SCC 40, [2014] 2 S.C.R. 135 (S.C.C.) (”CN 2014”). 

 

13      From these provisions, one can see Parliament’s intention behind subsection 41(1): factually suffused and 

policy-imbued decisions are not to be appealed to this Court. Parliamentary debates also support this: CN 2014 at para. 46. 

Such questions can be appealed elsewhere. Instead, only matters turning on questions of law or questions of jurisdiction may 

be appealed to this Court with leave granted on the basis that there is an arguable issue: CKLN Radio Inc. v. Canada 

(Attorney General), 2011 FCA 135, 418 N.R. 198 (F.C.A.); Rogers Cable Communications Inc. v. New Brunswick (Minister 

of Transportation), 2007 FCA 168, 367 N.R. 78 (F.C.A.). Given the terms of subsection 41(1), given the fact that a denial of 

leave is merits based, and given the availability of review under other sections of the Act for other questions, it would be hard 

to view subsection 41(1) as immunizing Agency decision-making in a problematic way. 

 

14      What does a “question of jurisdiction” mean? We begin with a bit of a conundrum. Today in administrative law we are 

often encouraged not to speak of jurisdiction. This trend has been underway since 1979 when Dickson J. (as he then was) 

warned against describing issues as jurisdictional when they are “doubtfully so”: C.U.P.E., Local 963 v. New Brunswick 

Liquor Corp., [1979] 2 S.C.R. 227 (S.C.C.) at p. 233. 

 

15      The reasoning goes like this. To say that an administrative decision-maker has jurisdiction to do something is to say 

that it has powers that have been granted to it expressly, impliedly or necessarily by legislation in certain circumstances or 

over certain subject-matters: Chrysler Canada Ltd. v. Canada (Competition Tribunal), [1992] 2 S.C.R. 394, 92 D.L.R. (4th) 

609 (S.C.C.); Werbeski v. Ontario (Director of Disability Support Program, Ministry of Community & Social Services), 

[2006] 1 S.C.R. 513, 266 D.L.R. (4th) 287 (S.C.C.) at para. 16. For example, whether an agency can exercise a power to 

compel a witness to give testimony turns on what its statute says and how we interpret it — in reality a question of law. Thus, 

a “question of jurisdiction” for the purposes of judicial review is really just a question of statutory interpretation, in other 
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words a question of law: Halifax (Regional Municipality) v. Nova Scotia (Human Rights Commission), 2012 SCC 10, [2012] 

1 S.C.R. 364 (S.C.C.); and see the detailed discussion in C.B. Powell Ltd. c. Canada (Agence des services frontaliers), 2010 

FCA 61, [2011] 2 F.C.R. 332 (F.C.A.) at paras. 39-46. 

 

16      On this reasoning, many so-called questions of jurisdiction that are appealed under subsection 41(1) could easily be 

said today to be questions of law. Subsection 41(1) speaks of questions of law and questions of jurisdiction as if they are two 

different things. But it would seem that the latter is often just a subset of the former. 

 

17      But, on closer examination, the phrase “question of jurisdiction” in subsection 41(1) still adds something above and 

beyond the phrase “question of law.” A bit of legislative history shines a light on this. 

 

18      The Canada Transportation Act is a successor to various Acts stretching back to the National Transportation Act, S.C. 

1966-67, c. 69, which was enacted in 1967. The phrase “question of jurisdiction” in subsection 41(1) of the current Canada 

Transportation Act first appeared in 1971 as a requirement for appeals to this Court in subsection 64(2) of the National 

Transportation Act after it was amended by R.S.C. 1970 (2nd Supp.), c. 10. At that time, Parliament understood 

“jurisdiction” to include failures of procedural fairness and other fundamental legal flaws: see, e.g., Toronto Newspaper 

Guild v. Globe Printing Co., [1953] 2 S.C.R. 18, [1953] 3 D.L.R. 561 (S.C.C.) (sometimes known as the Toronto Newspaper 

Guild case). Ever after, Parliament has decided to maintain “question of jurisdiction” in the subsection even though, as 

mentioned, today “question of jurisdiction” essentially means “question of law” and “question of law” is already in the 

subsection. This must mean something, as Parliament is not in the business of legislating redundancies: Nanaimo (City) v. 

Rascal Trucking Ltd., 2000 SCC 13, [2000] 1 S.C.R. 342 (S.C.C.) at para. 23. 

 

19      Based on this legislative history, I conclude that “question of jurisdiction” in subsection 41(1) includes at least issues 

of procedural fairness, even if those issues are factually suffused. Thus, under subsection 41(1) of the Act, a party may appeal 

on the basis that a decision of the Agency is procedurally unfair. 

 

20      Now to the meaning of a “question of law” under subsection 41(1) of the Act. Sometimes the Agency will state a pure 

question of law or a legal standard in its decision and then will resolve it. There is no doubt that such a question of law or 

legal standard can be the proper subject-matter of appeal under subsection 41(1) of the Act. 

 

21      But sometimes the question of law or legal standard is mixed up with questions of fact. For example, the Agency 

might have a legal view of how a particular statutory provision works and rather than stating that view explicitly instead 

might proceed directly to its bottom-line conclusion. In reality, the Agency’s conclusion is an amalgam of its view of the 

law/legal standards and its view of the evidence, and how the former applies to the latter. In that context, where the law and 

the facts are mussed together, is there a “question of law” for the purposes of subsection 41(1) of the Act? 

 

22      These questions of mixed fact and law are best seen on a spectrum. At one end are questions where the legal content is 

low and the result is driven by findings of facts or the adjudicator’s interpretation of the evidence as a whole. At the other end 

are questions where the legal content is high and the result is driven mainly by law/legal standards. 

 

23      The Supreme Court discussed this spectrum, albeit in a different context, in Housen v. Nikolaisen, 2002 SCC 33, 

[2002] 2 S.C.R. 235 (S.C.C.) at paras. 28 and 36. Housen concerns appellate review of decisions outside of the administrative 

law context and is not relevant to the administrative law context here. However, Housen is useful here because the Supreme 

Court was trying to solve the same question facing us here: given that questions of law/legal standards should be treated 

differently from questions of fact, how do we deal with questions of mixed fact and law that lie on a spectrum? 

 

24      In Housen, for the purposes of the appellate standard of review, the Supreme Court decided that questions of law/legal 

standards were subject to correctness review and questions of fact were subject to review for palpable and overriding error. 

But it asked itself how questions of mixed fact and law should be handled given that they sit on a spectrum ranging from very 

low legal content to very high legal content. 

 

25      The Supreme Court’s solution was that where a question of law or an issue of legal principle is “extricable” from the 

question of mixed fact and law, there is indeed a “question of law”:  

To summarize, a finding of negligence by a trial judge involves applying a legal standard to a set of facts, and thus is a 
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question of mixed fact and law. Matters of mixed fact and law lie along a spectrum. Where, for instance, an error with 

respect to a finding of negligence can be attributed to the application of an incorrect standard, a failure to consider a 

required element of a legal test, or similar error in principle, such an error can be characterized as an error of law, 

subject to a standard of correctness. Appellate courts must be cautious, however, in finding that a trial judge erred in law 

in his or her determination of negligence, as it is often difficult to extricate the legal questions from the factual. It is for 

this reason that these matters are referred to as questions of “mixed law and fact”. Where the legal principle is not 

readily extricable, then the matter is one of “mixed law and fact” and is subject to a more stringent standard. The general 

rule, as stated in [Jaegli Enterprises Ltd. v. Taylor, [1981] 2 S.C.R. 2], is that, where the issue on appeal involves the 

trial judge’s interpretation of the evidence as a whole, it should not be overturned absent palpable and overriding error. 

(Housen at para. 36.) 

 

26      This same approach should be adopted here. Extricable questions of law/legal standards are best regarded as questions 

of law of the sort intended by Parliament to be reviewed by this Court under subsection 41(1). In a number of cases, this 

Court determined appeals where extricable questions of law/legal standards (in addition to other legal and jurisdictional 

questions) were present: 

• Canadian National Railway v. Canadian Transportation Agency, 2010 FCA 65, [2011] 3 F.C.R. 264 (F.C.A.) (”CN 

2010”) and Canadian National Railway v. Canadian Transportation Agency, 2008 FCA 363, 383 N.R. 349 (F.C.A.) 

(”CN 2008”). What matters fall into certain defined terms in the Act, triggering the revenue cap in the Act? The 

extricable legal question was the definition of the defined terms in the Act. 

• Dreyfus, above at para. 18. Two issues were raised that involve extricable questions of law, namely statutory 

interpretation. Does the “evaluation approach,” a methodology adopted by the Agency for deciding questions under 

sections 113-116, deviate from the proper interpretation of the sections? Did the Agency fail to consider matters that the 

statute requires it to consider? 

• Canadian National Railway v. Richardson International Ltd., 2015 FCA 180, 476 N.R. 83 (F.C.A.). Do the facts of the 

case constitute a “line of railway” and a “connection” for the purposes of triggering the carrier’s interswitching 

obligations? The extricable question of law was the meaning of these terms. 

• Canadian National Railway v. Viterra Inc., 2017 FCA 6 (F.C.A.) . On the facts, were the obligations of the carrier 

under section 113 triggered? Was the carrier’s rationing methodology a confidential contract under subsection 113(4) of 

the Act? 

 

27      On occasion, this Court has defined the phrase “questions of law” in subsection 41(1) as including questions of mixed 

fact and law as long as there is “enough of a legal component” to the issue raisedNorthwest Airlines Inc. v. Canadian 

Transportation Agency, 2004 FCA 238 (F.C.A.) at para. 28, (2004), 325 N.R. 147 (F.C.A.); Canadian National Railway v. 

Canadian Transportation Agency, 2016 FCA 266 (F.C.A.) at para. 22 (”CN 2016”). The phrase “enough of a legal 

component” suffers from some ambiguity and lack of clarity: for example, how much is “enough” and is the assessment of 

sufficiency a qualitative one, a quantitative one or both? The “extricable questions of law or legal principle” standard is more 

concrete and clear, especially since appellate courts considering the appellate standard of review under Housen regularly have 

to grapple with the phrase and define it. In both Northwest Airlines and CN 2016 there were extricable questions of law or 

legal principle supporting the determination of the appeals under subsection 41(1) of the Act. 

 

28      Therefore, in future, this Court should adopt the “extricable questions of law or legal principle” standard for 

determining whether a question of mixed fact and law should be regarded as a “question of law” under subsection 41(1) of 

the Act. 

 

29      Turning to the facts of this case, does subsection 41(1) apply to restrict or eliminate CN’s appeal? To answer that, we 

first must identify the subject-matter of the appeal. We do this by construing the originating document, here the notice of 

appeal, to gain “a realistic appreciation” of the appeal’s “essential character.” The say-so of a party that a “legal test” or “the 

Act” is involved is not enough: “skilful pleaders” who are “armed with sophisticated wordsmithing tools and cunning minds” 

can express grounds in such a way as to make them sound like legal questions “when they are nothing of the sort.” We must 
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look at the substance of what is being raised, not the form. See generally JP Morgan Asset Management (Canada) Inc. v. 

Minister of National Revenue, 2013 FCA 250, [2014] 2 F.C.R. 557 (F.C.A.) at paras. 49-50. 

 

30      Sometimes an appellant’s memorandum of fact and law articulates the grounds set out in a notice of appeal in a 

different way. The memorandum can be useful in gaining a realistic appreciation of the appeal’s essential character, as 

presented in the notice of appeal. As we shall see, CN’s memorandum does assist us in this case. 

 

31      CN’s notice of appeal alleges that the Agency erred in two ways: 

1. The Agency applied the wrong evidentiary threshold and onus such that it effectively and automatically 

conflated a car order request placed by a shipper with “traffic offered for carriage” under [subsection 113(1) of] the 

Act; and 

2. The Agency applied the wrong legal test in determining whether CN had breached its level of service obligations 

by treating unfulfilled car order requests in a given week as constituting cumulative “traffic offered for carriage” 

under [subsection 113(1) of] the Act in subsequent weeks, months and years. 

 

32      CN submits that these errors are questions of law relating to the proper interpretation of the phrase “traffic offered for 

carriage” in subsection 113(1) of the Act. 

 

33      The first ground in the notice of appeal is phrased as a question of mixed fact and law — how the law should be 

applied to the facts of this case — not as a pure question of law. The second error alleges that the Agency applied a wrong 

legal test, but it could also be construed as an objection to how the Agency characterized the unfulfilled orders based on the 

facts of this case. In both cases, Emerson suggests that these are factually suffused points that are, so-to-speak, insufficiently 

legal and, thus, cannot be appealed under subsection 41(1) of the Act. 

 

34      I disagree. In my view, the essential character of this ground of appeal is that the Agency erred in law by taking a 

legally incorrect view of subsection 113(1). 

 

35      For the purposes of this point, subsection 113(1) has two parts: an event that triggers the carrier’s legal obligation to 

transport, namely that the shipper has “traffic offered for carriage,” and the shipper’s legal obligation “without delay, and  

with due care and diligence, [to] receive, carry and deliver the traffic.” Both grounds concentrate on the triggering event: 

what is “traffic offered for carriage”? What, as a matter of law, must a shipper like Emerson do in order to trigger the 

carrier’s legal obligation to receive, handle and transport? In other words, in law, what is the triggering event for the carrier’s 

legal obligation and in what circumstances does it happen? 

 

36      The first ground in the notice of appeal suggests that the Agency “conflated” a “car order request” by a shipper, 

Emerson, with “traffic offered for carriage.” In other words, according to CN, the Agency erred in holding that as soon as 

Emerson says it has traffic for carriage, the triggering event has happened and CN’s onerous obligations under subsection 

113(1) kick in. Put another way, under the Agency’s legally wrong view of the matter, CN’s legal obligation arises when 

Emerson says simply that it has a shipment that needs to be transported, without any other demonstration that there is indeed 

a shipment that needs to be transported. By misinterpreting subsection 113(1), the Agency allows the significant, sometimes 

onerous legal obligation on CN to receive, carry and deliver traffic to arise too easily, almost automatically. CN says that 

subsection 113(1), properly interpreted, requires much more from Emerson. 

 

37      In short, the question raised by the first ground of appeal is a matter of statutory interpretation: what is the meaning of 

“traffic offered for carriage,” or, put another way, what evidence must a shipper adduce to establish that there is “traffic 

offered for carriage”? In the first ground of appeal, we have an issue of statutory interpretation: an issue of law. The 

resolution of the first ground of appeal is driven by the law/legal standards; this is not an issue where the parties agree upon 

the law/legal standards and the outcome is driven by the facts. 

 

38      Several statements from CN’s memorandum confirm that the first ground of appeal raises a question of law: 
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• “The [Act] requires actual goods subject to a genuine request for transportation by rail” and “a railway has no 

obligation [under the Act] to carry putative, hypothetical or speculative traffic.” To hold otherwise “is an error of law”: 

CN’s memorandum of fact and law at para. 42; 

• “[Under subsection 113(1)] an applicant must prove that it has ‘traffic’ for carriage...and a [mere] car order cannot be 

presumed to be ‘traffic’”: CN’s memorandum of fact and law at para. 44; 

• Under the Act, “[a] railway is not presumed to be in breach of its level of service obligations.” Instead, an applicant 

must first “prove that it offered traffic for carriage — a railway’s service level obligations [under subsection 113(1)] are 

not triggered otherwise”: CN’s memorandum of fact and law at paras. 49 and 52. The “traffic offered for carriage” under 

subsection 113(1) “must be actual goods offered for transport” and not just “putative or potential traffic”: CN’s 

memorandum of fact and law at para. 52. 

• Any other conclusion “fails to accord with the words, context, object and intent of the [Canada Transportation Act]”: 

CN’s memorandum of fact and law at para. 53. 

• Interpreting subsection 113(1) in this way violates the Supreme Court’s holding in A.L. Patchett & Sons Ltd. v. Pacific 

Great Eastern Railway, [1959] S.C.R. 271, 17 D.L.R. (2d) 449 (S.C.C.) “that a railway’s common carrier obligations are 

‘permeated with reasonableness”: CN’s memorandum of fact and law at para. 72. 

• A sub-point raised by CN and really the flipside of the foregoing is that the Agency must have improperly taken 

“judicial notice of the fact that car orders invariably reflect concomitant demand for the carriage of actual traffic”: CN’s 

memorandum of fact and law at para. 65. Whether the Agency can do this is a question of law. 

 

39      CN’s memorandum of fact and law also runs this statutory interpretation point in a different way. CN takes particular 

issue with a methodology or test established by the Agency and followed by in this case. It is known as the “evaluation 

approach.” 

 

40      The first step of the Agency’s evaluation approach is to assess whether the request for service is reasonable. This 

entails looking at factors such as whether the request for cars was properly communicated, whether the car request provided 

adequate notice and whether the shipper has the capacity to receive, load and release the cars requested: CN’s memorandum 

of fact and law at para. 54. 

 

41      CN complains that “none of these criteria relate in any way to the issue of whether the shipper has actual traffic for 

carriage,” which it says subsection 113(1) requires; instead they “relate solely to matters of the form and timing of 

communication, and capacity to receive and release a car spot”: CN’s memorandum of fact and law at para. 56. It also 

complains that the Agency found that the “sole requirement for a shipper to meet the first step of the evaluation approach is 

to place an order,” again contrary to subsection 113(1): CN’s memorandum at para. 64. Lest there be any doubt that the 

argument CN makes is based on the proper interpretation of subsection 113(1), CN adds that the Agency’s evaluation 

approach “obviates [the] statutory requirement [of showing that there is “traffic offered for carriage”] — a shipper need only 

make a car request in order to be conclusively deemed to have ‘traffic’”: CN’s memorandum of fact and law at para. 44. 

 

42      All of these submissions in CN’s memorandum relate to the gist of the first ground in the notice of appeal. They 

confirm that we are dealing with an issue of statutory interpretation, which is a question of law that this Court can entertain 

under subsection 41(1) of the Act. 

 

43      The issue of statutory interpretation raised by the first ground of appeal is very much like the question at issue before 

this Court in CN 2010, above and CN 2008, above, namely what matters fall into certain defined terms in the Act, triggering 

the revenue cap in the Act. In considering the evaluation approach and in raising the question whether the approach is 

consistent with the Act, this case is also very much like Dreyfus. All of these cases passed muster under subsection 41(1) of 

the Act. 

 

44      Overall, I find that the first ground of appeal raises a question of law that can be appealed to this Court under 

subsection 41(1) of the Act. 
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45      The second ground of appeal complains that the Agency “applied the wrong legal test” in determining whether CN had 

breached its level of service obligations by “treating unfulfilled car order requests in a given week as constituting cumulative 

‘traffic offered for carriage’ under [subsection 113(1) of] the Act in subsequent weeks, months and years.” Although this 

ground refers to “legal test” and “the Act,” it is still incumbent on us to construe the originating document, here the notice of 

appeal, to gain “a realistic appreciation” of the appeal’s “essential character”: see paragraph 29 above. 

 

46      This ground of appeal is best understood by viewing it in light of what CN argues in its memorandum of fact and law 

and in light of what the Agency decided. When this is done, we see that the second ground of appeal raises an issue of 

statutory interpretation. CN and the Agency have contrasting views about how to go about analyzing cases under subsection 

113(1), views based on a different interpretation of subsection 113(1): 

• CN’s view. Subsection 113(1) requires the Agency to assess on a week-by-week basis whether CN is justified for that 

week in failing to provide enough cars. If non-delivery during a particular week is justified by the circumstances, then 

any non-delivery of cars in that week is excused and cannot be the basis for a later finding that CN breached its 

obligations as a carrier under subsection 113(1) of the Act. In the words of the second ground in the notice of appeal, 

“treating unfulfilled car order requests in a given week” that are justified cannot be regarded “as constituting cumulative 

‘traffic offered for carriage’ under [subsection 113(1) of] the Act in subsequent weeks, months and years.” See generally 

paras. 77-95 of CN’s memorandum of fact and law. 

• Agency’s view. Subsection 113(1) allows the Agency to look at the matter more globally, as it did here, and assess 

from the available data whether over the entire complaint period CN met its subsection 113(1) obligations. It need not 

conduct a week-by-week analysis. See generally paras. 65-68 of the Agency’s decision. 

Which view of subsection 113(1) should prevail: the week-to-week approach or the global approach? Fundamentally, this is a 

question of statutory interpretation, a question of law. 

 

47      We can glean CN’s view of subsection 113(1) — which varies from the Agency’s view — from its memorandum. CN 

begins by arguing that the Agency recognized that in certain weeks CN was justified in not delivering all of the cars that 

Emerson had ordered: CN’s memorandum of fact and law at para. 77. According to CN, if it was justified in failing to deliver 

a certain portion of car requests at the time the requests were made, by definition it complied with its obligations under the 

Act: CN’s memorandum of fact and law at para. 77. 

 

48      CN puts this same point a different way. It says that under the Act a railway’s obligation to move traffic is triggered 

when presented with traffic for carriage: CN’s memorandum of fact and law at para. 80. Then, once traffic for carriage is 

presented, the railway either moves the traffic or does not. If the railway fails to deliver the traffic, the Agency’s task is to 

determine whether the railway’s failure was justified as of the time of the request: CN’s memorandum of fact and law at para. 

82. If it was justified, then under subsection 113(1) the railway has offered the requisite level of service: CN’s memorandum  

of fact and law at para. 86. 

 

49      Given that there were numerous crop weeks where CN was absolved of its obligation to deliver cars, “it was not open 

for the Agency to perfunctorily declare that CN was in breach of its obligation to deliver cars”: CN’s memorandum of fact 

and law at para. 94. The Agency reached this conclusion “improperly” and committed an “error of law” by “treating 

unfulfilled orders as though they continued to represent traffic offered for carriage within the meaning of ss. 113(1)(a)”: CN’s 

memorandum of fact and law at para. 95. 

 

50      As mentioned above, our task is to gain “a realistic appreciation” of the appeal’s “essential character.” When the 

second ground in the notice of appeal is read together with CN’s memorandum of fact and law, it becomes evident that CN is 

taking issue with how the Agency read and applied the statute. 

 

51      This is not a case where the Agency and CN have a common view of how the statutory provision, subsection 113(1), 

should be read and CN merely takes issue with the way the Agency has applied it to the facts of the case. That would be a 

question of mixed fact and law where the facts drive the answer. 

 

52      Rather, this is a case where the Agency and CN have a different view on how subsection 113(1) is to be read. In my 
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view, the second ground set out in the notice of appeal raises an extricable question of law sufficient for an appeal under 

subsection 41(1) of the Act. 

 

53      Before leaving this issue, I wish to offer some further guidance for future cases concerning subsection 41(1) of the Act, 

guidance that may be useful for similarly worded sections. 

 

54      This is a relatively close case under subsection 41(1). As mentioned, in determining whether we have jurisdiction in 

the face of a jurisdiction-limiting provision like subsection 41(1) we must examine the essential character of a notice of 

appeal with the assistance of the appellant’s memorandum and, like all pleadings, construe it generously with due allowance 

for infelicities in wording. But there are limits to the Court’s examination and its generosity. In this case, those limits were 

almost reached. 

 

55      Drafters of notices of appeal are now on notice. When the grounds of appeal are drafted in the form of questions of 

mixed fact and law, the Court may well conclude that there is no question of law or jurisdiction in the appeal and dismiss it. 

This is especially so where the questions of mixed fact and law are presented in a heavily fact-laden way. Instead, drafters 

should identify with clarity and precision the questions of law or of jurisdiction, including any extricable questions of law or 

legal principle, and explain how these emerge from the decision below. While the Court may look to the appellant’s 

memorandum of fact and law to construe the notice of appeal, the notice of appeal, as the originating document, remains the 

primary focus of the Court and must be carefully drawn.s 

 

56      These observations have ramifications for motions for leave to appeal under provisions like subsection 41(1). When 

the Court grants leave to appeal, it has not decided the subsection 41(1) issue; for one thing, in granting leave the Court may 

have considered the issue of jurisdiction to be uncertain but fairly arguable: Canadian Pacific Railway v. Canadian 

Transportation Agency, 2003 FCA 271, [2003] 4 F.C. 558 (Fed. C.A.) at para. 17. Despite the granting of leave, the 

subsection 41(1) issue remains live during the appeal and the Court must dismiss any appeal over which it does not have 

jurisdiction. 

 

57      This being said, those of the view that this Court has no jurisdiction under subsection 41(1) should forcefully argue the 

point at the leave stage and, where possible, this Court should determine it. Increasingly, courts must conserve scarce judicial 

resources and adopt a new, more efficient litigation culture: Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.). 

Appeals or issues in appeals that cannot be entertained by this Court should not be allowed to meander through to a merits 

hearing. Instead, at the earliest opportunity, they should be stopped in their tracks. The guidance given by these reasons to 

drafters of notices of appeal applies equally to drafters of notices of motion for leave to appeal. 

 

B. Analysis of the merits of the appeal 

 

58      As mentioned above, subsection 113(1) of the Canada Transportation Act imposes certain obligations upon a railway 

company once there is “traffic offered [to the railway company] for carriage” within the meaning of the subsection. 

Subsection 113(1) provides as follows: 

113. (1) A railway company shall, according to its powers, in respect of a railway owned or operated by it, 

(a) furnish, at the point of origin, at the point of junction of the railway with another railway, and at all points of 

stopping established for that purpose, adequate and suitable accommodation for the receiving and loading of all 

traffic offered for carriage on the railway; 

(b) furnish adequate and suitable accommodation for the carriage, unloading and delivering of the traffic; 

(c) without delay, and with due care and diligence, receive, carry and deliver the traffic; 

(d) furnish and use all proper appliances, accommodation and means necessary for receiving, loading, carrying, 

unloading and delivering the traffic; and 

(e) furnish any other service incidental to transportation that is customary or usual in connection with the business 
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of a railway company. 

113. (1) Chaque compagnie de chemin de fer, dans le cadre de ses attributions, relativement au chemin de fer qui lui 

appartient ou qu’elle exploite: 

a) fournit, au point d’origine de son chemin de fer et au point de raccordement avec d’autres, et à tous les points 

d’arrêt établis à cette fin, des installations convenables pour la réception et le chargement des marchandises à 

transporter par chemin de fer; 

b) fournit les installations convenables pour le transport, le déchargement et la livraison des marchandises; 

c) reçoit, transporte et livre ces marchandises sans délai et avec le soin et la diligence voulus; 

d) fournit et utilise tous les appareils, toutes les installations et tous les moyens nécessaires à la réception, au 

chargement, au transport, au déchargement et à la livraison de ces marchandises; 

e) fournit les autres services normalement liés à l’exploitation d’un service de transport par une compagnie de 

chemin de fer. 

 

59      The parties agree that this Court should review the Agency’s interpretation of subsection 113(1) of the Act on the basis 

of the standard of reasonableness. The parties’ agreement does not bind us: Monsanto Canada Inc. v. Ontario 

(Superintendent of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152 (S.C.C.). But on the current state of the authorities 

I agree that the standard of review is reasonableness. 

 

60      Reasonableness is presumed to be the standard of review of administrative decision-makers’ interpretations of 

provisions in “[their] own [legislation] or [legislation] closely connected to [their] function, with which [they have] particular 

familiarity,” i.e., their home statute: A.T.A. v. Alberta (Information & Privacy Commissioner), 2011 SCC 61, [2011] 3 S.C.R. 

654 (S.C.C.) at para. 34; Dunsmuir, above at para. 54. This presumption applies even where Parliament has enacted full, 

unrestricted rights of appeal: Edmonton (City) v. Edmonton East (Capilano) Shopping Centres Ltd., 2016 SCC 47, [2016] 2 

S.C.R. 293 (S.C.C.). 

 

61      Subsection 113(1), interpreted and applied by the Agency in this case, is in the Agency’s home statute and so the 

presumption applies. It stands unrebutted. Therefore, the Agency’s interpretation and application of subsection 113(1) will be 

reviewed on the basis of reasonableness. 

 

62      By way of confirmation, I note that this Court has adopted the reasonableness standard in a number of similar cases 

involving similar issues before the Agency: see the cases mentioned in paragraph 26 above. 

 

63      Now to reasonableness review of the Agency’s decision. Some go about this by forming a view as to what the 

administrative decision-maker should have decided on the merits, pasting paragraph 47 of Dunsmuir into their reasons — 

whether the outcome reached by the Agency falls within the range of “acceptability” and “defensibility” on the facts and the 

law and whether there is “justification,” “transparency” and “intelligibility” — and then tossing these labels around to 

support their conclusion. Some call this disguised correctness. 

 

64      Others avoid the sin of disguised correctness but still fall short. They understand that disguised correctness is not 

genuine reasonableness review. But too often, even in complicated cases that demand a more fulsome treatment, they do not 

go much beyond asserting conclusions, rather than demonstrating in a substantive way how the administrative decision does 

or does not accord with the concept of reasonableness. 

 

65      If reasonableness review is to be legitimate and if it is to appear to be legitimate, it must be conducted in a neutral, 

substantively rigorous, intellectually honest way, drawing upon the doctrine and sensitive to “the qualities that make [an 

administrative decision] reasonable”: Dunsmuir, above at para. 47. To try to do just that, our Court has developed and 

followed some approaches to reasonableness: see, e.g., Delios v. Canada (Attorney General), 2015 FCA 117, 472 N.R. 171 
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(F.C.A.); Canada (Attorney General) v. Boogaard, 2015 FCA 150, 474 N.R. 121 (F.C.A.); and see Professor Paul Daly, 

“Struggling Towards Coherence in Canadian Administrative Law? Recent Cases on Standard of Review and 

Reasonableness” (online: https://ssrn.com/abstract=2821099) (forthcoming, McGill L.J.). And in doing this — far from 

freestyling on the matter — this Court has followed the Supreme Court’s pronouncements, attentive to the signals it gives. 

 

66      What are the pronouncements and signals? In some cases, the Supreme Court tells us that an administrative 

decision-maker’s ambit for decision-making on a particular question is not “one specific, particular result” but rather is a 

“range of reasonable outcomes” or a “margin of appreciation”, a range or margin that can be quite broad or narrow depending 

on the circumstances: Dunsmuir, above at para. 47; British Columbia (Securities Commission) v. McLean, 2013 SCC 67, 

[2013] 3 S.C.R. 895 (S.C.C.) at para. 38. In other cases, the Supreme Court tells us that reasonableness “takes its colour from 

the context” and must be “assessed in the context of the particular type of decision making involved and all relevant factors”: 

Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2, [2012] 1 S.C.R. 5 (S.C.C.) at para. 18; Canada (Minister of 

Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339 (S.C.C.) at para. 59; Wilson v. Atomic Energy of 

Canada Ltd., 2016 SCC 29, [2016] 1 S.C.R. 770 (S.C.C.) at para. 22; and many, many others. In other words, certain 

circumstances, considerations and factors in particular cases influence how we go about assessing the acceptability and 

defensibility of administrative decisions: Catalyst at para. 18; Doré c. Québec (Tribunal des professions), 2012 SCC 12, 

[2012] 1 S.C.R. 395 (S.C.C.) at para. 54; Halifax (Regional Municipality), above at para. 44; see also Canada (Minister of 

Transport, Infrastructure and Communities) v. Farwaha, 2014 FCA 56, [2015] 2 F.C.R. 1006 (F.C.A.) at paras. 88-99. 

 

67      Looking at this from the perspective of reviewing courts, if the circumstances, considerations and factors differ from 

case to case, how reviewing courts go about measuring acceptability and defensibility will differ from case to case; in other 

words, reasonableness will “take its colour from the context” of the case. Looking at this from the perspective of 

administrative decision-makers, as a practical matter some in some contexts seem to be given more leeway or a broader 

“margin of appreciation” than others in other contexts. 

 

68      In some of its cases, this Court has tried to identify the circumstances, considerations and factors that can affect the 

outcome of reasonableness review. Sometimes other appellate courts have joined this effort: see, e.g., Mills v. Ontario 

(Workplace Safety & Insurance Appeals Tribunal), 2008 ONCA 436, 237 O.A.C. 71 (Ont. C.A.) at para. 22. 

 

69      In this case, what is the context from which reasonableness takes its colour? What circumstances, considerations or 

factors affect reasonableness review? 

 

70      One important factor is the existence of a binding judicial pronouncement concerning subsection 113(1) of the Act. 

Unless the administrative decision-maker, here the Agency, can distinguish the precedent in some reasonable way, it 

constrains the interpretive options available to the Agency and affects our evaluation of reasonableness: Canada (Human 

Rights Commission) v. Canada (Attorney General), 2013 FCA 75, 444 N.R. 120 (F.C.A.) at paras. 13-14; Abraham v. 

Canada (Attorney General), 2012 FCA 266, 440 N.R. 201 (F.C.A.) at paras. 37-50; Farwaha, above at para. 95. 

 

71      In this case, the binding judicial pronouncement is a decades-old decision of the Supreme Court. It stands for the 

proposition that when interpreting and applying subsection 113(1), the Agency must assess the reasonableness of the parties’ 

conduct in light of the facts disclosed by the evidentiary record: 

Apart from statute, undertaking a public carrier service as an economic enterprise by a private agency is done on the 

assumption that, with no fault on the agency’s part, normal means will be available to the performance of its duty. That 

duty is permeated with reasonableness in all aspects of what is undertaken...and it is that duty which furnishes the 

background for the general language of the statute. The qualification of reasonableness is exhibited in one aspect of the 

matter of the present complaint, the furnishing of facilities: a railway, for example, is not bound to furnish cars at all 

times sufficient to meet all demands; [all they must do is provide] a reasonable service. Saving any express or special 

statutory obligation, that characteristic extends to the carrier’s entire activity. Under that scope of duty a carrier subject 

to the Act is placed. 

...The duty being one of reasonableness how each situation is to be met depends upon its total circumstances. The carrier 

must, in all respects, take reasonable steps to maintain its public function; [its obligation] must be determined by what 

the railway, in the light of its knowledge of the facts, as, in other words, they reasonably appear to it, has effectively 

done or can effectively do to meet and resolve the situation. 
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(Patchett, above at pp. 274-275.) In developing acceptable and defensible jurisprudence concerning subsection 113(1) of the 

Act, the Agency must work within the standards set by Patchett. 

 

72      Another context colouring reasonableness review in this case is the nature of the Agency’s decision and the nature of 

the Act. The Agency’s decision lies at the very bullseye of its regulatory know-how and mandate, the very reason why 

Parliament has vested the Agency with jurisdiction over the merits of cases like this and has left us with just a reviewing role. 

 

73      When the Agency interprets subsection 113(1), it legitimately draws upon its regulatory experience, its knowledge of 

the industry and its expertise in the transportation sector, guided by the standards set by Patchett, above. Provided the 

Agency adopts a defensible interpretation of subsection 113(1) and a defensible methodology or test for determining 

reasonable conduct, and provided it applies these things in a manner that is alert and responsive to the evidence before it, this 

Court must refrain from second-guessing. The reasonableness of the parties’ conduct based on the particular facts disclosed 

by the evidentiary record — the factually suffused merits of the case — is a matter very much within the ken of the Agency, 

not us. See, by way of illustration and analogy, National Corn Growers Assn. v. Canada (Canadian Import Tribunal), [1990] 

2 S.C.R. 1324 (S.C.C.) at pp. 1347-48, (1990), 74 D.L.R. (4th) 449 (S.C.C.) and VIA Rail Canada Inc. v. Canadian 

Transportation Agency, 2007 SCC 15, [2007] 1 S.C.R. 650 (S.C.C.) at para. 104. 

 

74      What did the Agency do in this case? First, it applied a test — which it calls an “evaluation approach” (at para. 10). 

 

75      Under this evaluation approach, the Agency asked itself three questions (at para. 10): 

1. Is the shipper’s request for service reasonable? 

2. Did the railway company fulfil this request? 

3. If not, are there reasons which could justify the service failure? 

(a) If there is a reasonable justification, then the Agency will find that the railway company has met its service 

obligations; 

(b) If there is no reasonable justification, then the Agency will find that there has been a breach of the railway 

company’s service obligations and will look to the question of remedy. 

 

76      CN submits that the Agency’s “evaluation approach” is unreasonable: see CN’s memorandum of fact and law at paras. 

22 and 25. I disagree. 

 

77      The Agency’s evaluation approach is reasonable. It is a practical, useable test that captures both the essence of and 

much of the detail in subsection 113(1) of the Act. Far from imposing impossible burdens upon carriers like CN, as CN 

suggests, it suitably reflects the Supreme Court’s holding in Patchett that the carrier’s duty “is permeated with reasonableness 

in all aspects of what is undertaken.” Take, for example, the centrality of reasonableness in the first question — whether the 

shipper’s request for service is reasonable. In my view, CN’s real concern is not so much with the evaluation approach, but 

rather with the manner in which the Agency has applied it to the evidence in this case. 

 

78      In following the evaluation approach, the Agency must be careful. The evaluation approach is just a practical and 

general test or methodology for analyzing and applying the standards set out in subsection 113(1) of the Act. It is not the 

wording of subsection 113(1) itself. The meaning of the wording always governs, not the tests or methodologies the Agency 

has fashioned in its jurisprudence. Therefore, if a party wishes to submit before the Agency in a particular case that 

subsection 113(1) requires that the evaluation approach needs to be tweaked, modified, followed or applied differently, the 

Agency must consider the submission in an open-minded way. 

 

79      The first question under the evaluation approach — whether the shipper’s request for service is reasonable — reflects 

the Agency’s view that only bona fide, reasonable requests by shippers for traffic on the railway can meet the requirement in 
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subsection 113(1) of the Act that there be “traffic offered for carriage on the railway.” For example, the railway company’s 

obligations under subsection 113(1) are not triggered by groundless, outlandish requests. 

 

80      In this case, the focus of CN’s attack on the Agency’s decision is on its handling of this first question. As is shown by 

its notice of appeal, it says that the Agency was too trusting of Emerson’s say-so that it needed railcars. Put another way, the 

Agency assumed that a request by Emerson satisfied the statutory requirement under subsection 113(1) that there be “traffic 

offered for carriage.” 

 

81      There are statements in the Agency’s reasons that, if plucked out of context and read in isolation, could support CN’s 

attack. For example, at one point in its reasons, the Agency states, without elaboration, that “by placing orders according to 

CN’s policy and ordering system, [Emerson] properly triggered CN’s level of service obligations” (at para. 27). This bald 

statement was said in the context of the Agency’s finding that Emerson did not have to anticipate and notify CN about the 

increase in its demand for transportation services that would result from the bumper crop (at para. 26). 

 

82      The real question behind CN’s submission is what amount and sort of evidence a shipper like Emerson must bring 

forward in order to trigger the carrier’s obligation to “receive, carry and deliver the traffic.” In other words, using the words 

of the evaluation approach and the Patchett standard, what amount and sort of evidence must a shipper bring forward to 

demonstrate that its request for service was reasonable? This called for an interpretation of subsection 113(1) in light of its 

text, its context within the legislation, and the purpose of the legislation — the methodology set out in cases such as Rizzo & 

Rizzo Shoes, above and Bell ExpressVu Ltd., above. 

 

83      The Agency did not explicitly follow the text-context-purpose approach. From the standpoint of clarity, it might have 

been better had it done so. But the Agency’s observations concerning subsection 113(1) and its analysis of how it applies to 

this case reflect these very matters. It did demonstrate an appreciation of the text, context and purpose of subsection 113(1) 

and it viewed these things — as it must do — through its particular regulatory lens. In examining whether Emerson had 

demonstrated that its request for service was reasonable, it brought to bear its regulatory experience, its knowledge of the 

industry, its understanding of how transactions between shippers and their customers come about and are documented, and its 

overall expertise in the transportation sector. These things are largely beyond the ken of the Court and, thus, are matters on 

which the Agency is given a wide margin of appreciation. 

 

84      A specific instance of the Agency drawing upon these things is seen in its ruling concerning the significance that can 

be drawn merely from the fact that a shipper has requested railcars. It observed that in the context of this industry and its 

normal practice, a request for railcars by itself is some evidence of the need for carriage or, in the words of the Agency, a 

request will “generally” (i.e., not always) show that cars are needed for carriage, subject to the consideration of contrary 

evidence such as “bills for demurrage charges” (at para. 28). 

 

85      The Agency’s reasons on this point grappled with the evidence before it, though not necessarily in a way CN likes, 

finding that Emerson had adduced enough evidence to prove that its request for service was reasonable. 

 

86      Thus, I disagree with CN’s submission that the Agency in effect simply accepted Emerson’s say-so about its need for 

railcars. Nor does the bald statement in paragraph 27 of its reasons — “by placing orders according to CN’s policy and 

ordering system, [Emerson] properly triggered CN’s level of service obligations” — stand alone. 

 

87      This is all seen in paragraphs 28-36 of the Agency’s reasons: 

[28] With respect to CN’s allegation that [Emerson] should have to provide evidence of actual delivery commitments 

and arrangements, the Agency considers that demonstrating a reasonable request for service does not require a shipper to 

strictly document each and every transaction it makes in respect of the acquisition/production and the subsequent 

sale/use of the goods that shipper intends to ship. In the context of the transportation of grain, demand for rail cars is 

inextricably linked to demand for grain. Grain shippers order cars because they have grain to move and customers to 

purchase it. In the absence of any evidence showing that a grain shipper has ordered cars that it was not in a position to 

load and release to the railway company for carriage, for instance bills for demurrage charges, the Agency will generally 

conclude that if a commercial grain company orders cars, it is to move grain to market. 

[29] As noted above, transportation is a derived demand and the purpose of section 113 of the [Act] needs to be 
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understood in its broadest context.... 

[30] In the context of the grain industry, considering the manner in which that commodity is traded, it would be 

unreasonable for the Agency to require a shipper to produce, for each tonne of grain that the shipper intended to ship, 

the contractual arrangements showing that the grain was purchased and subsequently re-sold. This would render the 

availability of remedies for a level of service breach contingent on the shipper being in a contractual breach with its 

business partners. 

[31] Evidence of contracts between the grain shipper and its grain suppliers and customers may constitute convincing 

evidence that the shipper had grain to move in the cars it ordered from the railway company. However, the fact that 

contracts have not been produced in respect of each car ordered from the railway company will not necessarily mean 

that the shipper failed to prove a reasonable request. Other elements of evidence may demonstrate to the satisfaction of 

the Agency that the shipper had grain to move in the cars it ordered from the railway company. 

[32] In this case, [Emerson] filed letters from two of its customers complaining about delayed deliveries. [Emerson] also 

provided copies of its forward sales contracts with producers. 

[33] Further evidence on the file indicates that at the system level there was a bumper crop in 2013 and that more grain 

had to be moved than cars supplied. This is consistent with CN’s need to ration cars in the first place; the demand for 

cars exceeded the supply of cars. 

[34] The agency is of the opinion that this shows that the supply of grain existed and that there was a demand for 

[Emerson’s] grain to be delivered. Therefore, [Emerson] had a legitimate demand for grain transportation services. 

[35] CN did not provide any evidence that rebutted [Emerson’s] evidence. While CN alleges that [Emerson] engaged in 

“tactical ordering,” CN did not provide any evidence to demonstrate that [Emerson] ordered more cars than it actually 

needed to move the oats available to it for sale to its customers. 

[36] The Agency notes that in more than one week during the complaint period, [Emerson] ordered more cars than the 

capacity of its siding. CN suggests that this indicates that [Emerson] ordered more cars than it required. The Agency is 

of the opinion that the fact that [Emerson] ordered more cars in a week than can be delivered in a single spot only proves 

that [Emerson] placed orders that would require CN to serve [Emerson] more than once in the same crop week; it does 

not prove that [Emerson] ordered more cars than it required given the supply and the demand conditions in the market. 

 

88      Based on the record before it, including the bumper crop of 2013-2014 and the availability of grain, the Agency 

concluded (at paras. 38-39) that “on the balance of probabilities” Emerson “had a legitimate demand for service” or, in other 

words, it “would have had grain to ship had it received the cars it ordered.” Under subsection 113(1) this triggered CN’s 

obligations. Again, based on the record before it, the Agency concluded that CN did not fulfil its obligations (at paras. 

40-46). Following the reasoning in its October 3, 2014 Dreyfus decision — a decision mindful that, as the Supreme Court 

said in Patchett, CN’s duty under subsection 113(1) of the Act is “permeated with reasonableness in all aspects of what is 

undertaken” and a decision that this Court upheld as reasonable in Dreyfus, above — the Agency found that CN breached its 

level of service obligations to Emerson during Emerson’s complaint period (at paras. 47-75). 

 

89      I turn now to CN’s submission that the Agency reached an unreasonable result by, as it put it in the second ground of 

its notice of appeal, “treating unfulfilled car order requests in a given week as constituting cumulative ‘traffic offered for 

carriage’ under [subsection 113(1) of] the Act in subsequent weeks, months and years.” 

 

90      At paragraphs 65-68 of its reasons, the Agency found that CN was justified in some delay in delivering cars to 

Emerson during the complaint period but that CN was not completely relieved of its service obligations concerning the traffic 

Emerson had offered for carriage. After all, subsection 113(1) of the Act requires a carrier to receive, carry and deliver “a ll 

traffic” offered for carriage “without delay.” 

 

91      The Agency studied CN’s service over the entire complaint period and found that the proportion of cars waybilled to 

cars ordered decreased over time. Although CN could justify some delay in delivering cars, it could not justify the indefinite 

delay in service for what turned out to be 40 percent of Emerson’s traffic. In support of this finding, the Agency adopted a 
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particular view of CN’s obligations under the Act and then applied that understanding of the Act to the facts before it (at 

paras. 65-66 and 68): 

[65] While the [the fact that a] service request of a given shipper is unexpected or differs from historical patterns may 

justify some delay in delivering cars ordered, they must nonetheless be delivered and moved by the railway company. 

The term “without delay” in paragraph 113(1)(c) of the [Canada Transportation Act] needs to be interpreted in the 

context of the specific circumstances of each case. When faced with an unexpected demand for service, especially if the 

railway company did not have sufficient lead time to react, paragraph 113(1)(c) of the [Canada Transportation Act] will 

be interpreted as providing a railway company a reasonable amount of time to fulfill the service request in question. 

[66] However, this does not mean that a railway company can invoke a lack of lead time indefinitely and in all cases. 

Railway companies must, under the [Canada Transportation Act], ensure that they allocate sufficient resources on an 

ongoing basis, to furnish adequate and suitable accommodation for the carriage, unloading and delivering of the traffic 

offered for carriage on the railway. The lack of lead time to plan does not nullify a railway company’s obligations to 

receive, carry and deliver, without delay, the traffic ordered. 

. . . . . 

[68] The Agency finds that the factors led to some delay in delivering cars to [Emerson] during the complaint period; 

however, CN did not establish a justification for the overall poor level of service it provided to [Emerson] over the 

complaint period. Specifically...[Emerson] experienced a pattern of poor service such that CN’s service to EMI 

deteriorated from the beginning of the complaint period to the point that for four weeks, beginning in Week 36, 

[Emerson] received only 49 percent of all the cars it had requested up to that point in time. By the end of the complaint 

period, CN had not delivered 40 percent of the total number of cars requested by [Emerson] during the complaint period. 

From this understanding of the Act and these facts, the Agency concluded that “CN breached its level of service 

obligations to [Emerson] over the complaint period” (at para. 70). 

 

92      The Agency’s approach to subsection 113(1) was to look at the situation globally, alive to all the circumstances of the 

case, and to assess overall whether CN had fulfilled its obligations under the Act over a period of time, bearing in mind that, 

in the words of Patchett, those obligations are “permeated with reasonableness.” This approach is supportable on the wording 

of subsection 113(1) as understood under the Patchett standard. The wording of subsection 113(1) does not require the sort of 

week-by-week examination that CN has urged upon us. A global examination of whether the carrier has fulfilled its 

obligations may have much to commend it where, as here, cars are being ordered and delivered every week and shortfalls are 

periodically occurring. 

 

93      Overall, in this case, the Agency reached factually suffused conclusions founded upon the evidentiary record and 

readings of subsection 113(1) of the Act consistent with an acceptable interpretation of the provision and the Supreme 

Court’s decision in Patchett. CN has not demonstrated that the Agency’s decision suffers from the sort of indefensible flaw 

or blatant mis characterization that struck at the foundation of its decision in Viterra, above. For the foregoing reasons, the 

Agency’s decision in this case is acceptable and defensible on the facts and the law and, thus, reasonable. 

 

C. Proposed disposition 

 

94      I would dismiss the appeal with costs. 

Johanne Gauthier J.A.: 

I agree 

Mary J.L. Gleason J.A.: 

I agree 

 

Appeal dismissed. 
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CARLO’S ELECTRIC LIMITED v. METROPOLITAN SEPARATE SCHOOL BOARD 

Master Saunders 

Heard: May 9, 1990 
Judgment: May 14, 1990 

Docket: Doc. No. Toronto RE 4/90 

 

Counsel: M. Janine Kovach, for moving party, Division Construction Limited. 

S. Schwartz, for lien claimant. 

Subject: Contracts; Corporate and Commercial 

 

Headnote 

 

Construction Law --- Construction and builders’ liens — Procedure to obtain lien — Registering claim — Affidavits 

verifying claims — Sufficiency 

Mechanics’ Liens — Defects — Claim for lien filed with incorrect affidavit of verification — Affidavit of verification sworn 

by agent stating that agent lien claimant as opposed to corporation — Error in form only — No error in substance — Lien 

claim valid. 

The lien claimant, C Ltd., registered a claim for lien together with an affidavit of verification sworn by CF indicating that he 

was the lien claimant. CF was not the lien claimant as C Ltd. was the proper lien claimant. The general contractor brought a 

motion to vacate the claim for lien because the lien claimant had not complied with s. 34(6) of the Construction Lien Act as 

there was an error in the affidavit of verification. 

Held: 

The motion was dismissed. 

Section 34(6) of the Construction Lien Act (Ont.) is mandatory. However, s. 6 permits the Court to excuse minor 

irregularities. The deponent in the affidavit of verification incorrectly used Pt. A of the affidavit stating that he was the lien 

claimant. In fact, he should have used Pt. B. of the affidavit stating that he was the agent or assignee of the lien claimant. 

Since the lien claimant was a limited company, it could not swear an affidavit of verification. Thus, the only error within the 

affidavit of verification, as sworn, was that it did not state that the deponent was the agent of the lien claimant. 

This defect was a matter of form only and not a matter of substance. Since the moving party had not claimed that it had been 

misled, or proved that it had been misled by the deviation, the affidavit of verification complied with the requirements of s. 

34(6) of the Construction Lien Act. 
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MOTION to vacate lien. 

 

Masster Saunders: 

 

1      This is a motion brought by the general contractor, Division Construction Ltd. for an order discharging the claim for 

lien registered by Carlo’s Electric Ltd., and for delivery up of Lien Bond No. 9240, posted with the accountant of the 

Supreme Court of Ontario to vacate the registration of the said lien, on the ground that the affidavit of verification does not 

comply with s. 34(6) of the Construction Lien Act. 

 

2      The lien claimant, Carlo’s Electric Ltd., registered its claim for lien on April 6, 1990, and attached thereto was the 

affidavit of verification properly sworn in the following form: 

I, CARLO FONASIER make oath and say (or affirm) as follows: 

A. 1. I am the lien claimant named in the attached claim for lien; 

2. The facts stated in the claim for lien are true. 

 

3      Carlo Fornasier is not the lien claimant claimed in the attached claim for lien. The name of the lien claimant is Carlo’s 

Electric Ltd. The moving party, the general contractor, is bringing this motion to vacate the claim for lien following the 

decisions of the Court of Appeal in Venditti v. Petriglia (1989), 33 C.L.R. 1, 3 O.A.C. 76 (C.A.), and Master Sischy in Sefri 

Construction International Ltd. v. Jaltas Inc., Doc. No. RE 4/89 (Ont. Master), an unreported decision dated March 1, 1990. 

The argument of the moving party is that because of the error in the affidavit of verification, the lien claimant has not 

complied with s. 34(6) of the Construction Lien Act, and therefore the lien has not been preserved in accordance with s. 34 

1(a) of the Act. Section 34(6) is mandatory and s. 6, which permits the Court to excuse minor irregularities, does not apply to 

s. 34(6). 

 

4      The affidavit of verification of a lien claimant has three parts as follows: 

Form 9 Affidavit of Verification of Lien Claim Under Section 34 of the Act. 

I _________, make oath and say (or affirm) as follows: (use A, B o C as applicable) 

A. 1. I am the lien claimant named in the attached claim for lien. 

2. The facts stated in the claim for lien are true. 

B. 1. I am the agent (or assignee) of the lien claimant named in the attached claims for lien. 

2. I have informed myself of the facts stated in the claim for lien, and I believe those facts to be true. 

C. I am a trustee of the workers’ trust fund which is named as the lien claimant in the attached claim for lien; 

2. I have informed myself of the facts stated in the claim for lien, and I believe those facts to be true. 

 

Sworn (or affirmed) beforer me at the ) 
................of................... ) 
in the .........of................... ) .............. 
this.......day of..............19.... )         (deponent) 
..................................... ) 
         A Commissioner, etc. 
                               O. Reg. 159/83 Form 9 
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5      The deponent in the affidavit incorrectly used Pt. A, rather than Pt. B. of form 9. The problem with the affidavit of 

verification in this case is the fact that the deponent is not the lien claimant. The lien claimant being a limited company 

cannot swear an affidavit of verification; it must be sworn by someone, either an agent, or an officer of the lien claimant 

company. In this case, an individual swore the affidavit without stating whether he is an agent, an assignee, or an officer of 

the lien claimant, but he has sworn that the facts stated in the claim for lien are true. The only thing wrong with the affidavit 

of verification, as sworn, is that it does not say that the deponent is an agent of the lien claimant. 

 

6      I find that the defect in the affidavit of verification is only a a matter of form, not of substance. Houlden J.A. stated [33 

C.L.R.] at p. 5 of the Venditti v. Petriglia, supra, decision: 

Subsection 2(9) of O. Reg. 159/83 is permissive; hence the affidavit of verification need not comply with Form. 9. It 

must, however, contain the essential averment that the facts stated in the claim for lien are true, regardless of the way in 

which that averment is expressed. 

 

7      Since I have found that the defect in the affidavit of verification is only a matter of form, not of substance, and since the 

moving party has not been misled by the deviation in the form, I find that s. 27(d) of the Interpretation Act, R.S.O. 1980, c. 

219, applies which states as follows: 

27. In every Act, unless the contrary intention appears, 

. . . . . 

(d) where a form is prescribed, deviations therefrom not affecting the substance or calculated to mislead do not vitiate it. 

 

8      I find that the affidavit of verification herein does comply with the requirements of s. 34(6) of the Construction Lien 

Act. I therefore dismiss the moving party’s motion to discharge the claim for lien, with costs of the motion to the lien 

claimant in the cause. 

 

Motion dismissed. 
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Counsel: Thomas J. Burke, Q.C., for Applicants 

Jake Harms, for Respondent 

Subject: Public; Civil Practice and Procedure 

 

Headnote 

 

Aboriginal law --- Government of Aboriginal people — Elections — Validity 

Applicants were elected in First Nation general election to positions of Chief and band councillors, but unsuccessful 

candidate for chief appealed to Minister of Aboriginal Affairs and Northern Development Canada — Minister designated H 

to investigate allegations of corrupt election practices, and H concluded that vote-buying was established community practice 

in which applicants were all involved — On recommendation of Director of Band Governance of Indian and Northern Affairs 

Canada, Minister removed applicants from office and disqualified them from running in band elections for two to four years 

— Applicants applied for judicial review — Application granted in part — Minister exceeded legal procedural fairness 

requirements, notifying applicants of H’s investigation early in process, providing opportunity to speak with H, and to 

comment on his report — Chief was only applicant to file submissions on H’s report, and applicants’ current concern that 

investigation was tainted by being concurrent with RCMP criminal investigation was not raised until much later — 

Minister’s wide discretion and requirement to decide validity of election in expedient manner enforced finding that decision 

to retain H for investigation concurrently with ongoing RCMP investigation did not breach procedural fairness — There was 

clear evidence that applicants attended A’s house where lobster, supplied by applicant B, was offered to attendees and ballots 

marked publicly in kitchen — Circumstances surrounding provision of lobster and lack of privacy in filling out election 

ballots was deemed sufficient to conclude there would have been substantial pressure on votes to vote in favour of applicants 

present at dinner — There was sufficient evidence before Minister to support finding of corrupt election practices, as standard 

of proof was only appearance of wrongdoing — Imposition of two years of disqualification on all applicants but B was 

reasonable decision, but it was unreasonable to disqualify B for four years as amount of money involved was low, and 

penalty should be varied to two years. 

Administrative law --- Requirements of natural justice — Right to hearing — Duty of fairness 

Applicants were elected in First Nation general election to positions of Chief and band councillors, but unsuccessful 

candidate for chief appealed to Minister of Aboriginal Affairs and Northern Development Canada — Minister designated H 

to investigate allegations of corrupt election practices, and H concluded that vote-buying was established community practice 
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in which applicants were all involved — On recommendation of Director of Band Governance of Indian and Northern Affairs 

Canada, Minister removed applicants from office and disqualified them from running in band elections for two to four years 

— Applicants applied for judicial review — Application granted in part — Minister exceeded legal procedural fairness 

requirements, notifying applicants of H’s investigation early in process, providing opportunity to speak with H, and to 

comment on his report — Chief was only applicant to file submissions on H’s report, and applicants’ current concern that 

investigation was tainted by being concurrent with RCMP criminal investigation was not raised until much later — Minister 

had wide discretion on choice of procedure, and jurisprudence clearly suggested it was possible to have concurrent RCMP 

criminal investigations and election appeal investigations — Minister’s wide discretion and requirement to decide validity of 

election in expedient manner enforced finding that decision to retain H for investigation concurrently with ongoing RCMP 

investigation did not breach procedural fairness. 

Public law --- Elections — Offences and penalties — Penalties 

Applicants were elected in First Nation general election to positions of Chief and band councillors, but unsuccessful 

candidate for chief appealed to Minister of Aboriginal Affairs and Northern Development Canada — Minister designated H 

to investigate allegations of corrupt election practices, and H concluded that vote-buying was established community practice 

in which applicants were all involved — On recommendation of Director of Band Governance of Indian and Northern Affairs 

Canada, Minister removed applicants from office and disqualified them from running in band elections for two to four years 

— Applicants applied for judicial review — Application granted in part — Pursuant to s. 14 of Indian Band Election 

Regulations, evidentiary standard of proof for corrupt election practices required only appearance of wrongdoing — There 

was clear evidence that applicants attended A’s residence where lobster dinner, supplied by applicant B, was offered to 

attendees and election ballots were marked publicly in kitchen — Circumstances surrounding provision of lobster and lack of 

privacy in filling out election ballots was deemed sufficient to conclude there would have been substantial pressure on votes 

to vote in favour of applicants present at dinner — There was sufficient evidence before Minister for him to come to 

determination of appearance of corrupt election practices — Minister had authority to impose periods of disqualification to 

run as candidates, and imposition of two years of disqualification on all applicants but B was reasonable decision — Decision 

to disqualify applicant B for four years was unreasonable, as amount of money involved was low, and should be varied to 

two years. 

APPLICATION for judicial review of decision by Minister of Aboriginal Affairs and Northern Development Canada to 

remove applicants from elected positions on band council and disqualify them from candidacy for two to four years. 

 

John A. O’Keefe J.: 

 

1      This is an application for judicial review under sections 18, 18.1 and 18.2 of the Federal Courts Act, RSC 1985, c F-7 of 

a decision by the Honourable John Duncan, Minister of Aboriginal Affairs and Northern Development Canada (the Minister) 

dated September 14, 2011 whereby the applicants, Wilbur Dedam, Irene Dedam, Ronald Somerville and Jason Barnaby were 

removed from their elected positions as Chief and Band Councillors of the Esgenoopetitj First Nation pursuant to 

subparagraph 78(2)(b)(iii) of the Indian Act, RSC 1985, c I-5. The Minister’s decision was based on his finding that the 

applicants had participated in, or been sufficiently connected to, corrupt practice in relation to the Esgenoopetitj First 

Nation’s general election held on May 25, 2010. 

 

2      The applicants seek an order quashing the Minister’s decision, restoring Wilbur Dedam to the position of Chief of 

Esgenoopetitj First Nation and restoring Irene Dedam, Ronald Somerville and Jason Barnaby as Band Councillors of 

Esgenoopetitj First Nation. 

 

3      In the alternative, the applicants seek a declaration that the Minister’s decision is invalid and an interim order, pursuant 

to section 18.2 of the Federal Courts Act, restoring Wilbur Dedam to the position of Chief of Esgenoopetitj First Nation and 

Irene Dedam, Ronald Somerville and Jason Barnaby as Band Councillors of Esgenoopetitj First Nation, pending the final 

disposition of this application. 
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4      Finally, the applicants seek an order that this motion be dealt with on an expedited basis pursuant to Rule 385(1) of the 

Federal Courts Rules, SOR/98-106 and the cost of the proceedings. 

 

Background 

 

5      On May 25, 2010, the applicants were elected in the Esgenoopetitj (Burnt Church) First Nation general election. 

Applicant Wilbur Dedam was elected as Chief of Esgenoopetitj First Nation and applicants Irene Dedam, Ronald Somerville 

and Jason Barnaby were elected as Band Councillors of Esgenoopetitj First Nation. These positions became effective on June 

19, 2010, with expiry on or about June 18, 2012. 

 

6      On June 29, 2010, Curtis Bartibogue filed an appeal to the Assistant Deputy Minister pursuant to paragraph 12(1)(a) of 

the Indian Band Election Regulations, CRC c 952 (the Regulations). Curtis Bartibogue was an unsuccessful candidate for 

Chief of Esgenoopetitj First Nation in the May 2010 election. 

 

7      After receiving Curtis Bartibogue’s appeal, the Minister, acting pursuant to section 13 of the Regulations, designated 

Mr. Jacob Hes to investigate the allegations of corrupt election practices raised by Mr. Bartibogue. Mr. Hes, a former Royal 

Canadian Mounted Police (RCMP) member with over thirty five years experience and prior experience investigating First 

Nation election appeals was retained on March 5, 2011. He was mandated to investigate the election appeal allegations and to 

complete a report of his findings by March 31, 2011. 

 

8      On March 16, 2011, Mr. Hes visited the Esgenoopetitj First Nation Band office to inform the Chief and Band Manager 

of his mandate. As Chief Wilbur Dedam was unavailable at the time, a meeting was held with Chief Executive Officer 

Ashley Dedam, Band Comptroller Alex Dedam and Director of Education Simon Dedam. Mr. Hes left his contact number for 

the applicants. 

 

9      Subsequently, all four applicants met jointly and/or individually with Mr. Hes and provided statements on the election 

appeal allegations. Mr. Hes also interviewed other Band members and officials, some of whom he also obtained written 

statements. On March 21, 2011, Mr. Hes met with members of the RCMP Fredericton Commercial Crime Section (the local 

RCMP) on the criminal investigation into the 2010 Esgenoopetitj First Nation election. 

 

10      Mr. Hes compiled his findings and recommendations in a report dated March 23, 2011 (the Hes Report). 

 

Hes Report 

 

11      In the Hes Report, Mr. Hes considered two of the grounds for appeal identified in the election appeal. Both grounds 

alleged that on May 8, 2010, electors Patrick Leon Somerville and Sylvia Arlene Martin were given money by one or more of 

the applicants in exchange for their votes. On the first ground, Patrick Leon Somerville was allegedly paid $260 by applicants 

Jason Barnaby, Wilbur Dedam and Irene Dedam in exchange for his vote. On the second ground, Sylvia Arlene Martin was 

allegedly given money by applicant Jason Barnaby in exchange for her vote. This latter transaction was allegedly depicted on 

a DVD submitted by Curtis Bartibogue in his election appeal. 

 

12      On May 8, 2010, Doris Abrams had invited various family members and guests to a lobster dinner at her home. Mrs. 

Abrams is Jason Barnaby’s aunt. Jason Barnaby brought the lobsters to his aunt’s residence. The applicants’ affidavits 

indicate that Jason brought the lobsters either or in part as cultural gifts to share amongst friends and relatives, as a personal 

gift to Mrs. Abrams for Mother’s Day and/or as a gesture of appreciation for continued electoral support from Mrs. Abrams’ 

family members. 

 

13      In support of the first ground regarding Patrick Leon Somerville’s alleged vote buying, Mr. Hes noted evidence from 

Patrick Leon Somerville that Jason Barnaby told him who to vote for and paid him $260 for his vote. Patrick Leon 

Somerville alleged that he had been paid upwards of $300 in the previous four elections for his vote. Mr. Hes also noted 

Electoral Officer Kevin Brian Dorey’s evidence that mail-in ballot packages for six non-resident band members were sent to 

Doris Abrams’ mailing address and that the Voter Declarations completed by Doris Abrams’ family members were all 
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witnessed by one of three individuals. 

 

14      Turning to the evidence contradicting this first ground, Mr. Hes noted evidence from Mary Ann Somerville, Doris 

Abrams and all the applicants that some conversations were held at Doris Abrams’ home about the upcoming Chief and 

Council elections. These individuals also recalled that some voters were assisted with completing their ballots. However, they 

stated that there were no exchanges of money for their votes. 

 

15      Wilbur and Irene Dedam noted that Sylvia Arlene Martin requested $500 for her vote while on a telephone call with 

her mother, Doris. However, Wilbur responded that in that case, Sylvia Arlene Martin did not have to vote. Wilbur also noted 

that this was the second election in which Sylvia Arlene Martin had requested payment for her vote. Mrs. Abrams explained 

that she arranged for the applicants to come visit so that her children did not have to travel to Burnt Church to see the Chief. 

She also stated that she believed the whole reason for the appeal was to seek welfare. 

 

16      Based on this evidence, Mr. Hes concluded on the first ground that: 

In reviewing the interviews and statements it is quite clear that the real focus was not in compaigning [sic] for the 

election but rather the completion of the ballots and Voter Declarations. 

 

17      Turning to the second ground regarding Sylvia Arlene Martin’s alleged vote buying, Mr. Hes noted Sylvia Arlene 

Martin’s statement that her mother called her on the evening of May 8, 2010 and advised her that Jason Barnaby and his 

sister were going to pick her up. On arrival to her mother’s house, Jason gave her the mail-in ballot package and she checked 

off the name of Curtis Bartibogue. However, upon doing so, Jason said “No, No, No” and scratched off the mark, replacing it 

with a mark beside Wilbur Dedam’s name. When Sylvia Arlene Martin explained that she could not see, Jason marked the 

rest of the ballot, gave her money and then drove her home. Sylvia Arlene Martin stated that she had her son record the event 

with a video pen. She also stated that she had been paid for her vote in the past seven elections. 

 

18      Conversely, Jason Barnaby indicated that upon request, he helped Sylvia Arlene Martin fill in her ballot according to 

what she had previously told him she wanted. A little while later, when Sylvia Arlene Martin told him that she was 

“Rum-Sick”, he gave her some money. Mr. Hes noted Doris Abrams’s statement that her daughter Sylvia Arlene Martin no 

longer wanted to be involved in this matter. Mr. Hes also noted the information he received from the local RCMP officers 

involved in the related criminal investigations. These officers informed him that on July 8, 2010, a Constable met with Sylvia 

Arlene Martin. She gave details of her meeting with Jason Barnaby and handed over the $260 she had allegedly received 

from him. Mr. Hes observed: 

In meeting with Arlene at her residence it was very obvious to me that this is a person of very limited financial resources 

and not using the $260 for herself but instead turning the money in as evidence was a great financial sacrifice. 

 

19      With regards to vote buying, Mr. Hes noted that: 

In speaking with the different witnesses and community members it became quite obvious that the practice of buying 

votes is an accepted community practice that has been going on for many of the previous Chief and Council elections in 

Esgenoopetitj FN. Chief Wilbur Dedam, Irene Dedam, Mary Ann Somerville, Ronald Somerville, and Jason Barnaby 

readily admit to travelling to go visit non-resident band members to campaign when in all reality it is to secure their 

votes. 

 

20      Mr. Hes also drew negative inferences from: Wilbur Dedam’s written statement in which he did not appear shocked 

about Sylvia Arlene Martin’s request for $500 to vote for him; the DVD as translated by Arthur Bartibogue; and subsequent 

contact by Jeff Narvey indicating that he witnessed his son receive $200 from Jason Barnaby on May 20, 2010. 

 

21      After Mr. Hes filed his report, copies were distributed to all the candidates. Responses were initially invited within two 
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weeks. Time extensions were subsequently granted, with responses accepted until June 14, 2011. 

 

Election Appeal Report 

 

22      On August 12, 2011, Nathalie Nepton, Director of Band Governance of Indian and Northern Affairs Canada (INAC), 

completed the Esgenoopetitj First Nation Election Appeal Report (the Election Appeal Report). The Election Appeal Report 

noted that only the two grounds of appeal investigated in the Hes Report were relevant; the three other grounds raised in the 

election appeal were dismissed for various reasons, including lack of information. 

 

23      The Election Appeal Report noted that Wilbur Dedam was the sole applicant to file a responding affidavit to the Hes 

Report. However, this affidavit did not challenge any of the facts on which the conclusions and recommendations in the Hes 

Report were made, nor did it present any new evidence. 

 

24      On the first ground, the Election Appeal Report noted that although it could not be established that the applicants paid 

Patrick Leon Somerville $260 for his vote, the events of May 8, 2010 supported the allegation that corrupt practices had 

taken place. Voters were offered lobster in return for their vote and not afforded the privacy needed to complete their ballot in 

secret. It was therefore deemed reasonable to conclude that these circumstances would have created substantial pressure on 

voters to vote in favour of the candidates in attendance at the Abrams’ residence on May 8, 2010. 

 

25      On the second ground, the Election Appeal Report noted that the video of the alleged transaction between Sylvia 

Arlene Martin and Jason Barnaby was unreliable due to: the poor quality audio track; an unreliable translation; and apparent 

edits to the video. However, the Election Appeal Report concluded that: 

Regardless of the intent, and the amount of money provided, having a candidate who completes a ballot for an elector, 

particularly one who is intoxicated and may or may not be able to verify that the ballot reflects their true intentions, and 

then offers money or goods in return constitutes corrupt practice. Arlene Martin was denied the right to vote in secret, 

and Jason Dean Barnaby paid her in return for her vote. 

 

26      Based on its review, the INAC Band Governance Directorate recommended that the Minister exercise his authority 

under subparagraph 78(2)(b)(iii) of the Indian Act to remove the applicants from office. This recommendation was based on 

the applicants’ connection with corrupt election practices through their participation in the exchange of lobster for mail-in 

ballot votes on May 8, 2010 at Doris Abrams’ residence. 

 

27      The Election Appeal Report recommended that applicants Wilbur Dedam, Irene Dedam and Ronald Somerville be 

ineligible as candidates of the Esgenoopetitj First Nation Chief and Council for two years as this was the first finding of 

corrupt practices against these individuals and the value of goods involved was low. The report also recommended that 

applicant Jason Barnaby be ineligible as a candidate of the Esgenoopetitj First Nation Chief and Council for fours years as he 

was connected to two instances of vote-buying and the amount of money or goods involved was low. 

 

Minister’s Decision 

 

28      Upon review of the Hes Report and the Election Appeal Report, the Minister reported to the Governor in Council 

pursuant to subsection 14(1) of the Regulations. Subsequently, on September 14, 2011, Ministerial Declarations were issued 

for all four applicants, disqualifying them as candidates for the offices of Chief and Council of Esgenoopetitj First Nation. 

These declarations were based on there being sufficient cogent evidence to support a finding of corrupt practice in relation to 

the election held on May 25, 2010 and sufficient cogent evidence connecting the applicants to that corrupt practice. Wilbur 

Dedam, Irene Dedam and Ronald Somerville were disqualified from running in Esgenoopetitj First Nation elections for two 

years, while Jason Barnaby was disqualified from running in Esgenoopetitj First Nation elections for four years. 

 

29      The applicants were notified of the Minister’s decision in a letter dated September 16, 2011. 
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Issues 

 

30      The applicants submit the following points at issue: 

1. What is the appropriate standard of review to be applied to the Minister’s decision of September 14, 2010? 

2. Were the applicants’ rights to procedural fairness and/or natural justice violated given that a parallel criminal 

investigation was being conducted by the Commercial Crime Branch of the RCMP? 

3. Was the evidence provided to the Minister sufficient to authorize the removal of the applicants from elected office? 

4. Was the imposition of a period of disqualification from running for office order by the Minister reasonable under the 

circumstances? 

 

31      I would rephrase the issues as follows: 

1. What is the standard of review? 

2. Was there a breach of procedural fairness and/or natural justice? 

3. Was there sufficient evidence before the Minister to justify his decision? 

4. Was the Minister’s order disqualifying the applicants from running for office for a set period reasonable? 

 

Applicants’ Written Submissions 

 

32      The applicants raise three main points at issue in this case: 

1. The issuing of Mr. Hes’ mandate concurrently with an ongoing RCMP criminal investigation was a breach of 

procedural fairness and/or natural justice; 

2. There was insufficient evidence to authorize the applicants’ removal from office; and 

3. The Minister’s order disqualifying the applicants from running for office for a set period of time was unreasonable. 

 

33      The applicants submit that the appropriate standard of review is correctness. 

 

34      On their first point, the applicants note that throughout the duration of Mr. Hes’ mandate, there was an on-going 

investigation by the local RCMP. This investigation revolved around video evidence obtained by Curtis Bartibogue that 

allegedly depicted Jason Barnaby passing money to Sylvia Arlene Martin. The applicants submit that due to this parallel 

criminal investigation, their lawyer advised them not to discuss issues pertaining to the exchange of money for votes that 

allegedly occurred at the home of Doris Abrams as it may result in an exchange of information with the local RCMP leading 

to the pursuit of criminal charges against them. The applicants therefore were constrained from providing full and candid 

statements to Mr. Hes. 

 

35      The applicants submit that the Minister failed to observe a fundamental principle of natural justice by ordering Mr. 

Hes’ investigation while there was an on-going criminal investigation. This denied the applicants the opportunity to provide 

full and frank statements to Mr. Hes without fear of possible criminal prosecution. 
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36      The applicants also note that Mr. Hes never provided any indication that the information he collected during his 

investigation may be used against them in a possible criminal prosecution. However, the Hes Report included an attachment 

evidencing the fact that he was communicating with members of the local RCMP. 

 

37      On their second point, the applicants note that neither the Indian Act nor the Regulations define what constitutes 

corrupt practice. However, they submit that in Wilson v. Norway House Cree Nation Election Appeal Committee, 2008 FC 

1173, [2008] F.C.J. No. 1456 (F.C.), this Court explained that what is relevant to this determination is the motive or intent 

behind the impugned conduct and whether the conduct was directed to improperly affecting an election. 

 

38      The applicants submit that the Hes Report contained several factual errors and material facts requiring further 

clarification that may have influenced the Minister’s decision. These include: incorrect reference to Mary Ann Somerville as 

a Band Councillor (Mary Ann the wife of applicant Ronald Somerville); Emile Vienneau and Doris Abrams incorrectly 

identified as Esgenoopetitj First Nation electors; and seven of the nine individuals who signed their statements do not support 

the election appeal allegations even though the findings of two of these individuals are included in Allegation 1 of the Hes 

Report. 

 

39      The applicants submit that the Hes Report also lacks credibility and demonstrates extreme bias towards them. The 

applicants note that Mr. Hes did not obtain any secondary statement from Curtis Bartibogue as he considered that such 

evidence did not fall within the scope or mandate of his investigation. Further, the applicants submit that the Hes Report 

relies on unreliable information sources in its conclusions on vote buying or corrupt election practices. In support, the 

applicants highlight Patrick Leon Somerville’s statement that he was given money in exchange for his vote. Patrick Leon 

Somerville did not allege that he was provided this money by any of the applicants, but rather by “some lady” that he could 

not identify or name. 

 

40      For these reasons, the applicants submit that the Hes Report was unreliable, rife with inaccuracies and insufficient 

information and scant with the proper and necessary documentary evidence to support its findings. The applicants thus 

submit that Mr. Hes presented his report to the Minister in a capricious manner without regard to all the materials before him. 

 

41      In addition, the applicants submit that there was insufficient evidence to conclude that vote buying had occurred. The 

applicants refer to the Election Appeal Report and note that only two of the five grounds of corrupt practice raised in the 

election appeal were upheld based on the Hes Report recommendations. 

 

42      The first ground of appeal pertained to the alleged vote payment to Patrick Leon Somerville. However, the applicants 

submit that this ground lacks the sufficient standard of proof required for their removal from office. The applicants note that 

Patrick Leon Somerville was unable to identify the person who invited him to the Abrams’ household, the person who picked 

him up to go to the Abrams’ household and the person who allegedly paid him for his vote. Further, the applicants note the 

reference in the Election Appeal Report to the lobster dinner at the Abrams’ household as evidence of gifts to those who 

voted. However, this issue was not raised in the election appeal or in the Hes Report. The finding that this pre-election 

activity justified the applicants’ removal from office was thus tenuous. 

 

43      The second ground of appeal pertained to the alleged vote payment to Sylvia Arlene Martin. The applicants note that 

Jason Barnaby has admitted to providing some money to Sylvia Arlene Martin for alcohol. However, Jason swears that he 

only gave her $30 not $260. He also maintains that this is a longstanding and common practice in his community. The 

applicants submit that there was no evidence linking Wilbur Dedam, Irene Dedam or Ronald Somerville to this alleged 

corrupt practice. 

 

44      On the third point at issue in this application, the applicants submit that the period of disqualification from running for 

office was unreasonable given the contradictory statements, lack of credible witnesses and tenuous evidence that the Minister 

relied upon in rendering his decision. The applicants submit that decision makers must bear in mind the importance of their 

decisions on the lives of those affected and the greater the impact on those persons, the more stringent the procedural 

protections required. The Minister erred in accepting that lobster brought to the Abrams’ residence by Jason Barnaby was a 

corrupt practice. The lobster was not limited to a pre-selected group of attendees, but rather available to all family members 

and guests at the Abrams’ house. Further, there was no evidence that any of the other applicants were involved in providing 

the lobster. 
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45      The applicants note that their removal from office has caused immediate financial hardship on them and their families. 

As career politicians that have previously been elected as officials for their community, they derive their source of living 

from politics. Their removal from office attracts the highest standard of procedural fairness and thus, a high standard of 

evidence substantially linking them to the participation in corrupt election practices. The applicants submit that the evidence 

relied on by the Minister does not meet this standard, as it is merely conjecture and speculation. 

 

Respondent’s Written Submissions 

 

46      The respondent first addresses the appropriate standard of review of the Minister’s decision made pursuant to 

subparagraph 78(2)(b)(iii) and subsection 78(3) of the Indian Act. In applying the direction provided by the Supreme Court of 

Canada in New Brunswick (Board of Management) v. Dunsmuir, 2008 SCC 9, [2008] 1 S.C.R. 190 (S.C.C.), the respondent 

notes that there is no privative clause in these provisions. In addition, the respondent submits that this Court has found that 

the appropriate standard of review of decisions on alleged vote buying is reasonableness. Thus, the respondent submits that 

the appropriate standard of review of the Minister’s decision is reasonableness. However, the respondent acknowledges that 

the appropriate standard of review for issues of procedural fairness is correctness. 

 

47      The respondent then delves into the evidentiary threshold applicable to the Minister’s decision issued pursuant to 

subparagraph 78(2)(b)(iii) and subsection 78(3) of the Indian Act. The respondent submits that the evidentiary threshold that 

the Minister must meet in considering whether corrupt practices are established is far lower than that in criminal or civil 

cases. In this case, the respondent submits that the appearance of a corrupt practice was supported by specific evidence 

documented in the Hes Report and appropriately included circumstantial evidence. Further, the respondent submits that 

waiting for the conclusion of the parallel criminal investigation would fail to acknowledge the different evidentiary threshold 

applicable to the two investigations. 

 

48      In response to the applicants’ submission that the impugned conduct must be directed at improperly affecting the 

election outcome, the respondent submits that there is clear evidence that: goods and money were supplied to secure votes; 

the votes were obtained improperly without secrecy; and the votes were collected and submitted improperly. The respondent 

notes that one vote acquired improperly could affect the outcome of an election. In this case, the respondent submits that the 

evidence and circumstances considered by the Minister met the evidentiary threshold of establishing that there was an 

appearance of corrupt practices. 

 

49      The respondent also notes that the applicants were provided with all the material before the Minister and were 

provided with a reasonable opportunity to respond. The respondent submits that the Minister’s decision is a reasonable 

outcome of this administrative process. 

 

50      The respondent also submits that the Minister did not err in disqualifying the applicants from future elections. The 

respondent submits that the evidence clearly implicates all the applicants in agreeing to provide lobster at Doris Abrams’ 

residence on May 8, 2010. There is also clear evidence that votes were cast without privacy, some voters were assisted in 

voting and money was provided contemporaneously with voting. The applicants should have prevented the votes from being 

cast in these circumstances or at least left the gathering. The respondent submits that the sanctions were fitting in light of the 

applicants’ participation at the Abrams’ gathering and that the increased penalty for Jason Barnaby was fitting given his later 

involvement in Sylvia Arlene Martin’s voting. 

 

51      The respondent also submits that the Minister did not carry out his investigation in a capricious manner or conduct it 

with extreme bias. In support, the respondent submits that the facts alleged in the applicants’ application do not suggest 

improper motives, a closed mind, conflict of interest, history with the applicants, predetermination of the issues to be 

investigated or any other matters that could properly raise legal bias. Rather, the applicants’ application raises matters of 

sufficiency of evidence and investigation. These do not pertain to bias and were addressed above by the respondent. 

 

52      Turning to the procedural fairness issue, the respondent notes that the applicants were provided with: all the election 

appeal materials disclosing the original allegations of the corrupt election practices; the opportunity to submit written 

responses to the appeal allegations; access to the Hes Report with ample time to respond to it; and copies of all the materials, 

except privileged materials that were before the Minister. The respondent notes that the criminal investigation file was not 
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before the Minister and was therefore not part of the record for these proceedings. Thus, the respondent submits that the 

administrative process proceeded in a fair manner. 

 

53      The respondent also addresses the contemporaneous local RCMP criminal investigation. The respondent submits that 

the Minister has wide discretion to choose the manner of investigation under subsection 13(1) of the Regulations. The 

respondent notes that the Minister must consider both the applicants’ and the appellants’ rights to a fair and expeditious 

resolution. The respondent also notes that the Minister should not have to wait for the conclusion of the more stringent 

investigation and evidentiary standard of a criminal investigation if he can conclude that there has been an appearance of 

corrupt practice after conducting an investigation according to the lower evidentiary standard. Thus, the respondent submits 

that the Minister did not breach procedural fairness by ordering Mr. Hes’ investigation prior to the conclusion of the local 

RCMP investigation. In fact, the interest of the public in a speedy resolution of an alleged improper election required him to 

retain Mr. Hes to conduct the investigation when he did. 

 

54      Finally, the respondent notes the list of documents that the applicants have requested in their application. However, a 

number of these were not before the Minister when he made his decision and the respondent therefore submits that the 

request for these documents is inappropriate. Based on established jurisprudence, the respondent submits that the proper 

record for judicial review in this proceeding is limited to the following: 

1. The allegations forwarded by the individuals lodging the appeal; 

2. The particulars of these allegations verified by affidavit; 

3. The candidates’ written responses to the particulars set out in the appeal; 

4. Any supporting documents relating to the candidates’ responses as duly verified by affidavit; and 

5. The Hes Report and materials included therein. 

 

55      The local RCMP investigation file material which was not before the Minister, should not form part of the record in 

this application. 

 

56      In summary, the respondent submits that the Minister acted on sufficient documentary, viva voce and circumstantial 

evidence in finding that the applicants acted collectively in exchanging goods and/or money to secure votes. The Minister’s 

decision was a reasonable outcome as the applicants’ conduct was deserving of an appropriate penalty to ensure that the 

seemingly entrenched corrupt practices do not continue. 

 

Analysis and Decision 

 

Issue 1 

 

What is the standard of review? 

 

57      Where previous jurisprudence has determined the standard of review applicable to a particular issue before the Court, 

the reviewing court may adopt that standard (see Dunsmuir above, at paragraph 57). 

 

58      It is trite law that issues of procedural fairness attract a correctness standard of review (see Khosa v. Canada (Minister 

of Citizenship & Immigration), 2009 SCC 12, [2009] S.C.J. No. 12 (S.C.C.) at paragraph 43; Ross v. Canada (Minister of 

Indian Affairs & Northern Development), 2007 FC 499, [2007] F.C.J. No. 675 (F.C.) at paragraph 22; and Muskego v. 

Norway House Cree Nation, 2011 FC 732, [2011] F.C.J. No. 963 (F.C.) at paragraph 26). Similarly, the correctness standard 

generally applies to legal interpretations of what constitutes corrupt election practices (see Wilson above, at paragraphs 26 

and 27). Where a correctness standard applies, little deference is owed to the Minister’s decision (see Dunsmuir above, at 

paragraph 50). 
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59      Conversely, whether the evidence supports a finding of corrupt election practices is a question of mixed fact and law 

that attracts a standard of review of reasonableness (see Hudson v. Canada (Minister of Indian Affairs & Northern 

Development), 2007 FC 203, [2007] F.C.J. No. 266 (F.C.) at paragraph 74). In reviewing the Minister’s decision on the 

reasonableness standard, the Court should not intervene unless he came to a conclusion that is not transparent, justifiable and 

intelligible and within the range of acceptable outcomes based on the evidence before it (see Dunsmuir above, at paragraph 

47; and Khosa above, at paragraph 59). It is not up to a reviewing Court to substitute its own view of a preferable outcome, 

nor is it the function of the reviewing Court to reweigh the evidence (see Khosa above, at paragraphs 59 and 61). 

 

Issue 2 

 

Was there a breach of procedural fairness and/or natural justice? 

 

60      Where a decision is administrative and affects the rights, privileges or interests of an individual, it is generally 

sufficient to trigger the application of the duty of fairness (see Ross above, at paragraph 38). However, the content of that 

fairness varies and must be decided in the specific context of each case. 

 

61      In Ross above, Mr. Justice Pierre Blais weighed the factors relevant to a determination on the content of fairness, as 

identified by the Supreme Court of Canada in Baker v. Canada (Minister of Citizenship & Immigration), [1999] 2 S.C.R. 

817, [1999] S.C.J. No. 39 (S.C.C.), and found that “the applicants were entitled to an important level of procedural fairness, 

particularly in light of the finality of the Minister’s decision and the importance of the decision” (at paragraph 57). However, 

Mr. Justice Blais found that the appropriate level of procedural fairness did not amount to a quasi-judicial level (see Ross 

above, at paragraph 57). 

 

62      Mr. Justice Blais also explained that the Minister was not required to give notice that an investigation was being 

launched or to interview the applicants as part of that investigation (see Ross above, at paragraph 58). However, Mr. Justice 

Blais did find that the duty of procedural fairness required the Minister to disclose the results of the investigation and provide 

the applicants with an opportunity to file written responses that would be considered by the Minister in his final 

determination (see Ross above, at paragraphs 59 and 66; and Esquega v. Canada (Attorney General), 2005 FC 1097, [2005] 

F.C.J. No. 1332 (F.C.) at paragraph 25). If the duty of fairness was breached at the stage of the Minister’s determination on 

corrupt electoral practices, anything flowing directly from that decision, such as Ministerial Declarations removing 

individuals from office, would also be “tainted by that error” (see Ross above, at paragraph 72). 

 

63      In this case, the applicants were notified early in the process about the investigation. The applicants were also given an 

opportunity to speak with Mr. Hes and to provide him with their statements. After Mr. Hes completed his report, the 

applicants were provided with information on the election appeal, copies of the Hes Report and an extended time period to 

submit their comments on this information. Thus, the facts indicate that the applicants were afforded greater procedural rights 

than those mandated in Ross above. 

 

64      Nevertheless, the applicants’ main concern with the breach of their procedural fairness rights pertain to the Minister’s 

issuance of Mr. Hes’ mandate while an RCMP criminal investigation was ongoing. The Minister’s power to investigate an 

election appeal is provided in section 13 of the Regulations. 

 

65      Jurisprudence exists on situations where the RCMP has been conducting criminal investigations into alleged corrupt 

electoral practices while an electoral appeal was before the Minister. In Ross above, the Minister actually treated the RCMP 

investigative report as the sole investigation report required under section 13 of the Regulations (at paragraph 10). Mr. Justice 

Blais considered the language of subsection 13(1) of the Regulations and found that this provision granted the Minister wide 

discretion in his choice of procedure (see Ross above, at paragraph 31). This wide discretion arose in part from the 

requirement that the Minister weigh the applicants’ rights against the larger public interest (see Ross above, at paragraph 42). 

 

66      Mr. Justice Blais acknowledged that the individual retained by the Minister to conduct the electoral appeal 

investigation could have coordinated his investigation concurrently with the RCMP investigation (see Ross above, at 

paragraph 33). The Minister could also have chosen to rely on evidence gathered by the RCMP in their investigation “as the 

most expedient way to make a determination under sections 78 and 79 of the Act” (see Ross above, at paragraph 35). Finally, 

Mr. Justice Blais acknowledged that reports prepared in the context of a criminal investigation, such as the local RCMP 
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investigation in this case, might necessitate the withholding of some information to protect witnesses and safeguard evidence 

(see Ross above, at paragraph 75). 

 

67      In this case, the Minister exceeded the legal procedural fairness requirements by providing early notification to the 

applicants of the pending investigation, sharing copies of the Hes Report with the applicants and granting extended periods of 

time to comment on the Hes Report. Although this extended period of time was provided, Wilbur Dedam was the sole 

applicant to file additional submissions. As noted in the Election Appeal Report, this submission did not provide new 

evidence, but rather highlighted some minor errors in the Hes Report and contradicted some of the statements referred to 

therein. Further, the concern about the concurrent RCMP investigation was not raised until November 2011 in supplemental 

affidavits filed by the applicants and Wilbur Dedam’s lawyer. 

 

68      As mentioned above, the Minister has wide discretion on his choice of procedure under section 13 of the Regulations. 

Although the specific fact situation that arises in this case has not previously been raised, the jurisprudence clearly suggests 

that it is possible to have concurrent RCMP criminal investigations and election appeal investigations. The use of the word 

expedient in subsection 13(1) of the Regulations enforces the view that the Minister must bear in mind the interests of both 

the applicants and the broader public in deciding what procedure to apply under this provision. 

 

69      In summary, the facts indicate that the applicants were provided significant procedural fairness rights throughout the 

election appeal investigation. The Minister’s wide discretion and requirement to decide the validity of an election appeal in 

an expedient manner enforces the finding that his decision to retain Mr. Hes for the election appeal investigation concurrently 

with the ongoing RCMP investigation was not a breach of procedural fairness. 

 

Issue 3 

 

Was there sufficient evidence before the Minister to justify his decision? 

 

70      Neither the Indian Act nor the Regulations provide a definition of corrupt practice. Nevertheless, guidance on 

determining the meaning of this term has emerged in the jurisprudence. As indicated by Madam Justice Eleanor Dawson in 

Wilson above, at paragraph 23: 

In my view, no exhaustive definition can be given as to what constitutes corrupt practice in the context of an election. 

However, at least one core concept of corrupt practice is any attempt to prevent, fetter, or influence the free exercise of a 

voter’s right to choose for whom to vote. What is relevant is the motive or intent behind the impugned conduct. Is the 

conduct directed to improperly affecting the result of an election? 

 

71      Madam Justice Dawson continued at paragraph 33 in Wilson above: 

[...] Benefits must be distributed on the basis of merit. When a benefit is conferred not based on merit, but rather based 

upon an intent to influence an elector, a corrupt practice occurs. 

 

72      Sufficiently compelling circumstantial evidence can be relied upon in making a determination on corrupt election 

practices (see Hudson above, at paragraph 86). In addition, certain conduct can permit an inference to be drawn that such 

conduct is intended to corrupt electors (see Wilson above, at paragraph 22). 

 

73      The findings and conclusions of an investigator retained under section 13 of the Regulations are relevant in assessing a 

Minister’s decision on corrupt electoral practices (see Hudson above, at paragraph 78). 

 

74      Further, as indicated by the language used in section 14 of the Regulations, the evidentiary standard of proof for 

corrupt election practices requires only the appearance of wrongdoing (see Keeper v. Canada (Minister of Indian Affairs & 

Northern Development), 2011 FC 307, [2011] F.C.J. No. 387 (F.C.) at paragraphs 5 and 16). Thus, there need only be 
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sufficient evidence to substantiate the appearance that the allegation is true (see Keeper above, at paragraph 8). As explained 

by Madam Justice Dawson in Wilson above, at paragraph 34: 

[...] The core question to be answered was whether the three successful candidates by their conduct, viewed as a whole, 

intended or attempted to improperly influence the outcome of the election. 

 

75      In this case, there was clear evidence that all the applicants attended Doris Abrams’ residence on May 8, 2010. A 

lobster dinner was offered to attendees. The lobster was brought to Doris Abrams’ residence by applicant Jason Barnaby. 

Election ballots were marked publicly in Doris Abrams’ kitchen without the privacy required to complete ballots in secret. In 

the Election Appeal Report, INAC recognized that there was insufficient evidence to establish that Patrick Leon Somerville 

was paid $260 for his vote and that the video of the alleged transaction between Sylvia Arlene Martin and Jason Barnaby was 

unreliable. Nevertheless, the circumstances surrounding the provision of lobster and the lack of privacy in filling out election 

ballots was deemed sufficient to conclude that there would have been substantial pressure on voters to vote in favour of the 

candidates in attendance (i.e., the applicants). 

 

76      Recalling the lower evidentiary threshold required for a Minister’s determination under section 14 of the Regulations, I 

find that there was sufficient evidence before the Minister for him to come to a determination of an appearance of corrupt 

election practices. 

 

Issue 4 

 

Was the Minister’s order disqualifying the applicants from running for office for a set period reasonable? 

 

77      The Minister’s power to disqualify individuals from running for office for upwards of six years is provided in 

subsection 78(3) of the Indian Act. This provision states: 

78.(3) The Minister may declare a person who ceases to hold office by virtue of subparagraph (2)(b)(iii) to be ineligible 

to be a candidate for chief or councillor of a band for a period not exceeding six years. 

78.(3) Le ministre peut déclarer un individu, qui cesse d’occuper ses fonctions en raison du sous-alinéa (2)b)(iii), 

inhabile à être candidat au poste de chef ou de conseiller d’une bande durant une période maximale de six ans. 

 

78      Subparagraph 78(2)(b)(iii) of the Indian Act provides: 

78. (2) The office of chief or councillor of a band becomes vacant when 

. . . 

(b) the Minister declares that in his opinion the person who holds that office 

. . . 

(iii) was guilty, in connection with an election, of corrupt practice, accepting a bribe, dishonesty or malfeasance. 

78. (2) Le poste de chef ou de conseiller d’une bande devient vacant dans les cas suivants: 

. . . 

b) le ministre déclare qu’à son avis le titulaire, selon le cas: 

. . . 
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(iii) à l’occasion d’une élection, s’est rendu coupable de manoeuvres frauduleuses, de malhonnêteté ou de méfaits, ou a 

accepté des pots-de-vin. 

 

79      Having found that the Minister came to a reasonable conclusion on subparagraph 78(2)(b)(iii), I must now determine 

whether the Minister acted reasonably in disqualifying the applicants for the times indicated in his decision. 

 

80      It is clear from the Act that the Minister has the authority under subparagraph 78(2)(b)(iii) of the Act to impose periods 

of disqualification to run as a candidate. In the case of the applicants, other than Jason Dean Barnaby, they were disqualified 

from being a candidate for two years from the date of the order. Based on the evidence in this case, I am of the view that this 

was a decision that the Minister was entitled to make and was a reasonable decision. 

 

81      However, with respect to Jason Dean Barnaby, the Minister disqualified him from being a candidate for four years 

from the date of the Ministerial order. I am of the view that the decision to disqualify this applicant for four years was 

unreasonable. It is unclear from the recommendation at page 127 of the applicants’ record as to the amount of money paid to 

Sylvia Arlene Martin. It was also noted that the amount of money or goods in each case was low. In light of the evidence, I 

am of the opinion that a disqualification for four years is too long and instead, I would vary the disqualification to two years. 

 

82      The application for judicial review is therefore dismissed with the exception of the disqualification period for Jason 

Dean Barnaby which is varied to a two year disqualification period. 

 

83      As the respondent was largely successful on the judicial review application, I would award costs to the respondent. 

 

Judgment 

     THIS COURT’S JUDGMENT is that: 

1. The application for judicial review is dismissed with the exception of the disqualification period for Jason Dean 

Barnaby which is varied to a two year disqualification period. 

2. The respondent shall have its costs of the application. 

 

Application granted in part. 

 

Annex 

Relevant Statutory Provisions 

Federal Courts Act, RSC 1985, c F-7 

2. (1) In this Act, ... 

”federal board, commission or other tribunal” means any body, person or persons having, exercising or purporting to 

exercise jurisdiction or powers conferred by or under an Act of Parliament or by or under an order made pursuant to a 

prerogative of the Crown, other than the Tax Court of Canada or any of its judges, any such body constituted or 

established by or under a law of a province or any such person or persons appointed under or in accordance with a law 

of a province or under section 96 of the Constitution Act, 1867; 

18. (1) Subject to section 28, the Federal Court has exclusive original jurisdiction 

(a) to issue an injunction, writ of certiorari, writ of prohibition, writ of mandamus or writ of quo warranto, or grant 

declaratory relief, against any federal board, commission or other tribunal; and 

(b) to hear and determine any application or other proceeding for relief in the nature of relief contemplated by 
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paragraph (a), including any proceeding brought against the Attorney General of Canada, to obtain relief against a 

federal board, commission or other tribunal. 

18.1(3) On an application for judicial review, the Federal Court may 

. . . 

(b) declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in accordance with such 

directions as it considers to be appropriate, prohibit or restrain, a decision, order, act or proceeding of a federal board, 

commission or other tribunal. 

(4) The Federal Court may grant relief under subsection (3) if it is satisfied that the federal board, commission or other 

tribunal 

. . . 

(d) based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without 

regard for the material before it; 

18.2 On an application for judicial review, the Federal Court may make any interim orders that it considers appropriate 

pending the final disposition of the application. 

18.2 On an application for judicial review, the Federal Court may make any interim orders that it considers appropriate 

pending the final disposition of the application. 

Federal Courts Rules, SOR/98-106 

385. (1) Unless the Court directs otherwise, a case management judge or a prothonotary assigned under paragraph 

383(c) shall deal with all matters that arise prior to the trial or hearing of a specially managed proceeding and may 

(a) give any directions that are necessary for the just, most expeditious and least expensive determination of the 

proceeding on its merits; 

(b) notwithstanding any period provided for in these Rules, fix the period for completion of subsequent steps in the 

proceeding; 

(c) fix and conduct any dispute resolution or pre-trial conferences that he or she considers necessary; and 

(d) subject to subsection 50(1), hear and determine all motions arising prior to the assignment of a hearing date. 

Indian Act, RSC 1985, c I-5 

78. (1) Subject to this section, the chief and councillors of a band hold office for two years. 

(2) The office of chief or councillor of a band becomes vacant when 

(a) the person who holds that office 

(i) is convicted of an indictable offence, 

(ii) dies or resigns his office, or 
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(iii) is or becomes ineligible to hold office by virtue of this Act; or 

(b) the Minister declares that in his opinion the person who holds that office 

(i) is unfit to continue in office by reason of his having been convicted of an offence, 

(ii) has been absent from three consecutive meetings of the council without being authorized to do so, or 

(iii) was guilty, in connection with an election, of corrupt practice, accepting a bribe, dishonesty or 

malfeasance. 

(3) The Minister may declare a person who ceases to hold office by virtue of subparagraph (2)(b)(iii) to be ineligible to 

be a candidate for chief or councillor of a band for a period not exceeding six years. 

Indian Band Election Regulations, CRC c 952 

5.(4) Subject to subsection (5), at least 35 days before the day on which an election is to be held, the electoral officer 

shall mail, to every elector who does not reside on the reserve, a package consisting of 

(a) a ballot, initialled on the back by the electoral officer; 

(b) an outer, postage-paid return envelope, pre-addressed to the electoral officer; 

(c) a second, inner envelope marked “Ballot” for insertion of the completed ballot; 

(d) a voter declaration form; 

(e) a letter of instruction regarding voting by mail-in ballot; 

(f) a statement 

(i) identifying the location of all polling places, and 

(ii) advising the elector that he or she may vote in person at a polling place on the day of the election in 

accordance with subsection 6(3) in lieu of voting by mail-in ballot; and 

(g) a list of the names of any candidates who were acclaimed. 

(5) Where the reserve consists of more than one electoral section, the package mailed to an elector who does not reside 

on the reserve shall contain a ballot for the candidates for chief only. 

6.1 As soon as is practicable after the close of the polls, the electoral officer or deputy electoral officer shall, in the 

presence of any candidates or their agents who are present, open each envelope containing a mail-in ballot that was 

received before the close of the polls and, without unfolding the ballot,  

(a) reject the ballot if 

(i) it was not accompanied by a voter declaration form, or the voter declaration form is not signed or 
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witnessed, 

(ii) the name of the elector set out in the voter declaration form is not on the voters list, or 

(iii) the voters list shows that the elector has already voted; or 

(b) in any other case, place a mark on the voters list opposite the name of the elector set out in the voter declaration 

form, and deposit the ballot in a ballot box. 

11. The electoral officer shall deposit all ballot papers in sealed envelopes with the superintendent, who shall retain them 

in his possession for eight weeks, and unless otherwise directed by the Minister or by a person authorized by him shall 

then destroy the ballot papers in the presence of two witnesses who shall make a declaration that they witnessed the 

destruction of those papers. 

12. (1) Within 45 days after an election, a candidate or elector who believes that 

(a) there was corrupt practice in connection with the election, 

(b) there was a violation of the Act or these Regulations that might have affected the result of the election, or 

(c) a person nominated to be a candidate in the election was ineligible to be a candidate, 

may lodge an appeal by forwarding by registered mail to the Assistant Deputy Minister particulars thereof duly verified 

by affidavit. 

(2) Where an appeal is lodged under subsection (1), the Assistant Deputy Minister shall forward, by registered mail, a 

copy of the appeal and all supporting documents to the electoral officer and to each candidate in the electoral section in 

respect of which the appeal was lodged. 

(3) Any candidate may, within 14 days of the receipt of the copy of the appeal, forward to the Assistant Deputy Minister 

by registered mail a written answer to the particulars set out in the appeal together with any supporting documents 

relating thereto duly verified by affidavit. 

(4) All particulars and documents filed in accordance with the provisions of this section shall constitute and form the 

record. 

13. (1) The Minister may, if the material that has been filed is not adequate for deciding the validity of the election 

complained of, conduct such further investigation into the matter as he deems necessary, in such manner as he deems 

expedient. 

(2) Such investigation may be held by the Minister or by any person designated by the Minister for the purpose. 

(3) Where the Minister designates a person to hold such an investigation, that person shall submit a detailed report of the 

investigation to the Minister for his consideration. 

14. Where it appears that 

(a) there was corrupt practice in connection with an election, 

(b) there was a violation of the Act or these Regulations that might have affected the result of an election, or 

(c) a person nominated to be a candidate in an election was ineligible to be a candidate, 



Dedam v. Canada (Attorney General), 2012 FC 1073, 2012 CF 1073, 2012...  

2012 FC 1073, 2012 CF 1073, 2012 CarswellNat 3504, 2012 CarswellNat 5053... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 17 

 

the Minister shall report to the Governor in Council accordingly. 
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application for judicial review was dismissed — Complainant appealed — Appeal allowed — If ethics counsellor’s view of 

meaning to be given to R. 8 was unreasonable, then registrar erred in adopting that interpretation — Interpretation given to R. 
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8 by ethics counsellor unreasonable — Rule 8 prohibits lobbyists from placing public office holders in conflict of interest — 

As public office holder had public duty, one could only place public office holder in conflict of interest by creating 

competing private interest — That private interest, which claimed or could claim public office holder’s loyalty, was improper 

influence to which R. 8 referred — Registrar’s interpretation of R. 8 was unreasonable — As events underlying complaint 

were almost ten years old, it was doubtful interests of justice required complaint be returned for new hearing and fresh 

decision — Decision of application judge set aside and, making order application judge ought to have made, decision of 

registrar set aside, but matter not remitted to registrar for new decision. 

Public law --- Public authorities — Miscellaneous 

Registered lobbyist for financial institutions hosted fundraising dinner for Secretary of State for International Financial 

Institutions — Complainant alleged breach of R. 8 of Lobbyists’ Code of Conduct — Registrar dismissed complaint — In his 

decision, registrar adopted interpretation of R. 8 set out in advisory opinion written by ethics counsellor — Ethics counsellor 

had found R. 8 did not prohibit lobbyists from placing public office holders in conflict of interest, but only from placing them 

in conflict of interest by proposing or undertaking activities which would amount to improper influence — Complainant’s 

application for judicial review was dismissed — Complainant appealed — Appeal allowed — If ethics counsellor’s view of 

meaning to be given to R. 8 was unreasonable, then registrar erred in adopting that interpretation — Interpretation given to R. 

8 by ethics counsellor unreasonable — Rule 8 prohibits lobbyists from placing public office holders in conflict of interest — 

As public office holder had public duty, one could only place public office holder in conflict of interest by creating 

competing private interest — That private interest, which claimed or could claim public office holder’s loyalty, was improper 

influence to which R. 8 referred — Registrar’s interpretation of R. 8 was unreasonable — As events underlying complaint 

were almost ten years old, it was doubtful interests of justice required complaint be returned for new hearing and fresh 

decision — Decision of application judge set aside and, making order application judge ought to have made, decision of 

registrar set aside, but matter not remitted to registrar for new decision. 

Public law --- Crown — Practice and procedure involving Crown in right of Canada — Costs 

Registered lobbyist for financial institutions hosted fundraising dinner for Secretary of State for International Financial 

Institutions — Complainant alleged breach of R. 8 of Lobbyists’ Code of Conduct — Complaint was not dealt with prior to 

new regime, which transferred responsibility for enforcement of Code from ethics counsellor to registrar — Registrar 

dismissed complaint — Complainant’s application for judicial review was dismissed — Application judge held that issues 

raised in application before him were not questions of public interest such that complainant should be relieved of obligation 

to pay costs if unsuccessful — As result, application judge made award of costs against complainant in favour of Attorney 

General and lobbyist — Complainant appealed — Appeal allowed — As successful party, complainant would normally be 

entitled to costs both here and below — As such, complainant’s public interest standing was of no consequence in relation to 

costs — Complainant was granted costs against Attorney General both here and below — Costs were not granted against 

lobbyist — While it was not complainant’s fault that complaint was allowed to languish for five years, it was not lobbyist’s 

fault either — Given that positions taken by lobbyist and Attorney General were substantially same, it was appropriate that 

there be no award of costs against lobbyist, either here or below. 

Civil practice and procedure --- Costs — Persons entitled to or liable for costs — Miscellaneous 

Registered lobbyist for financial institutions hosted fundraising dinner for Secretary of State for International Financial 

Institutions — Complainant alleged breach of R. 8 of Lobbyists’ Code of Conduct — Complaint was not dealt with prior to 

new regime, which transferred responsibility for enforcement of Code from ethics counsellor to registrar — Registrar 

dismissed complaint — Complainant’s application for judicial review was dismissed — Application judge held that issues 

raised in application before him were not questions of public interest such that complainant should be relieved of obligation 

to pay costs if unsuccessful — As result, application judge made award of costs against complainant in favour of Attorney 

General and lobbyist — Complainant appealed — Appeal allowed — As successful party, complainant would normally be 

entitled to costs both here and below — As such, complainant’s public interest standing was of no consequence in relation to 

costs — Complainant was granted costs against Attorney General both here and below — Costs were not granted against 

lobbyist — While it was not complainant’s fault that complaint was allowed to languish for five years, it was not lobbyist’s 

fault either — Given that positions taken by lobbyist and Attorney General were substantially same, it was appropriate that 

there be no award of costs against lobbyist, either here or below. 

APPEAL by complainant from judgment reported at Democracy Watch v. Campbell (2008), 2008 FC 214, 2008 CarswellNat 

1003, 2008 CF 214, 324 F.T.R. 44 (Eng.), 2008 CarswellNat 383 (F.C.), dismissing complainant’s application for judicial 
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review and making award of costs against complainant. 

 

J.D.D. Pelletier J.A.: 

 

1      This appeal deals with the meaning of Rule 8 of the Lobbyists’ Code of Conduct (the Code), a code promulgated under 

the Lobbyists Registration Act, R.S.C. 1985, c. 44 (4th Supp.) (the LRA). The appeal is from the decision of Deputy Judge 

Frenette of the Federal Court (the Deputy Judge), dismissing Democracy Watch’s application for judicial review of the 

decision of the Registrar of Lobbyists (the Registrar) dismissing its complaint. The Deputy Judge’s reasons (the reasons) are 

reported as Democracy Watch v. Campbell, 2008 FC 214, 324 F.T.R. 44 (F.C.). 

 

The Facts 

 

2      In September 1999, Mr. Barry Campbell, at Mr. James Peterson’s invitation, hosted a fundraising dinner for the latter, a 

Liberal Member of Parliament who was running for re-election. The circumstances which brought this arrangement to the 

attention of Democracy Watch were that, at the time, Mr. Peterson was Secretary of State (International Financial 

Institutions), a cabinet appointment with certain responsibilities in relation to the Department of Finance, while Mr. Campbell 

was registered pursuant to the LRA with respect to a number of lobbying mandates, one of which involved Mr. Peterson and 

the Department of Finance. 

 

3      On April 13, 2000, Democracy Watch complained to the Ethics Counsellor, who was then responsible for the 

enforcement of the Code. Democracy Watch alleged that Mr. Campbell had breached Rule 8 of the Code which states: 

Lobbyists shall not place public office holders in a conflict of interest by proposing or undertaking any action that would 

constitute an improper influence on a public office holder. 

 

4      Despite the fact that this complaint was among the first, if not the first, filed by Democracy Watch under the newly 

promulgated Code, the Ethics Counsellor had not ruled on it by the time the law was amended to transfer responsibility for 

enforcement of the Code to the Registrar: see S.C. 2004, c. 7, s. 23. On February 25, 2005, the Registrar wrote to Democracy 

Watch to ask if it was still interested in pursuing its complaint with respect to Mr. Campbell. On June 17, 2005, Democracy 

Watch indicated that it wanted the Registrar to deal with its complaint. 

 

5      On October 10, 2006, the Registrar wrote to Democracy Watch to advise it of his findings. The letter began by setting 

out Rule 8 and noting that “the advice currently provided to lobbyists on Rule 8 is available at the Office of the Registrar of 

Lobbyists’ website.” The letter went on to state the view of the Office of Registrar that “improper influence” is a question of 

fact in each case and that the factors to be taken into account in determining whether any action constitutes an improper 

influence include, but are not limited to: 

• whether there has been interference with the decision, judgment or action of the public office holder; 

• whether there has been a wrongful constraint whereby the will of the public office holder was overpowered and 

whether the public office holder was induced to do or forbear an act which he or she would not do if left to act freely; 

and 

• whether there has been a misuse of a position of confidence or whether the lobbyist took advantage of a public office 

holder’s weakness, infirmity or distress to alter that public office holder’s actions or decisions. 

[A.B., vol. 1, p. 111.] 

 

6      These factors are taken from a publication prepared by the Ethics Counsellor entitled, Rule 8 — Improper Influence — 

Lobbyists and Leadership Campaigns, which, as of the date of these reasons, could still be found on the Office of the 

Registrar of Lobbyists’ website at: <http://www.ocl-cal.gc.ca/eic/site/lobbyist-lobbyiste1.nsf/eng/nx00029.html>. In its 

materials, Democracy Watch referred to this document as the “Advisory Opinion”, and I will do the same in these reasons. 
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7      The Registrar went on to advise that his office examined relevant documents and interviewed key individuals, 

“including current and former public office holders from the Department of Finance and elsewhere” (A.B., vol. 1, p. 111). On 

the basis of his view of the requirements of the Rule and the investigative work undertaken by his office, the Registrar 

concluded as follows: 

Based on the evidence gathered, the Office of the Registrar of Lobbyists has determined that Mr. Campbell did not 

interfere with Secretary of State Peterson’s action or decisions and that his accepting to take on the Chair of the Friends 

of Jim Peterson did not cause Secretary of State Peterson to treat his [Campbell’s] client (or ask his staff to treat his 

[Campbell’s] client) favourably. In addition, the Office of the Registrar of Lobbyists has concluded that the role and 

discretion of officials working on the relevant file had not been in any way constrained. 

Therefore, we have concluded that Mr. Campbell did not breach Rule 8 of the Lobbyists’ Code of Conduct, when he 

became Chair of the Friends of Jim Peterson while being registered to lobby the Department of Finance. 

[A.B., vol. 1, p. 111.] 

 

8      Thus, the Registrar concluded that he could not find a breach of the Rule in the absence of evidence that Mr. Campbell’s 

involvement in the political fundraising event for Mr. Peterson constituted or led to an actual or attempted interference in the 

exercise of the discretionary powers vested in Mr. Peterson in his capacity as Secretary of State (International Financial 

Institutions) or any officials working with him in that position. 

 

9      The Registrar went on to say that he took a broader view of the Code than did his predecessor, the Ethics Counsellor. 

Since Democracy Watch attributes some significance to his comments, they are reproduced below: 

I take a view of the Lobbyists’ Code of Conduct that is more broad than that of the former Ethics Counsellor. You will 

note that the version of the Code that is posted on the Office of the Registrar of Lobbyists’ website no longer includes 

the constraint that a rule must be broken in order to initiate an investigation. It would be unfair to retroactively impose 

my approach to enforcement of the Lobbyists’ Code of Conduct upon lobbyists who operated under the previous 

approach to enforcing the Code. However, I will expect lobbyists to observe both the spirit and the letter of the entire 

Lobbyists’ Code of Conduct in their current and future lobbying assignments. 

[A.B., vol. 1, pp. 111-112.] 

 

The Decision Below 

 

10      Democracy Watch disagreed with the Registrar’s decision and brought an application for judicial review, which was 

heard by the Deputy Judge. A number of arguments made before him were not pursued in this appeal. As a result, this 

summary of the Deputy Judge’s reasons will deal only with those aspects of his decision that were contested before us, 

namely, the standard of review, the appropriateness of the Registrar’s interpretation of Rule 8 in light of the proper standard 

of review, the application of the doctrine of legitimate expectations and the issue of costs given the submission of Democracy 

Watch that it is a public interest litigant. 

 

11      The Deputy Judge addressed the question of standard of review by conducting a pragmatic and functional analysis. On 

the basis of his analysis, the Deputy Judge found that the applicable standard of review was that of reasonableness, so that he 

ought not to interfere with the Registrar’s decision unless it did not stand up to a somewhat probing examination. 

 

12      Applying that standard of review, the Deputy Judge held that the Registrar’s decision was not unreasonable. He 

rejected the argument that the question of the reasonableness of the Registrar’s interpretation was res judicata, so far as 

Democracy Watch was concerned, because that question had been previously decided in proceedings to which Democracy 

Watch was a party: Democracy Watch v. Canada (Attorney General), 2004 FC 969, [2004] 4 F.C.R. 83 (F.C.) (Democracy 

Watch). In that case, Gibson J. found that: 

I would not be prepared to conclude on the evidence before me that the Ethics Counsellor’s interpretation of Rule 8 of 
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the Lobbyists’ Code, issued on the 21st of January 2003, and underlying his ruling or decision on the Nine Lobbyists 

petition or complaint, in and of itself, was such an “unreasonable interpretation”, strict as it was, as to give rise to a 

reviewable error... 

[Democracy Watch, at para. 85.] 

 

13      The Deputy Judge found that these comments were obiter dicta, in that Gibson J. had previously disposed of the 

application before him on the ground of bias, and so, his comments had no binding or persuasive effect. Nonetheless, in the 

context of his analysis of Democracy Watch’s allegations of bias — allegations which were not pursued in this Court — the 

Deputy Judge indicated that he agreed with Gibson J.’s assessment that the Ethics Counsellor’s interpretation of Rule 8 was 

not unreasonable. 

 

14      The Deputy Judge found that the Registrar investigated the facts surrounding Mr. Campbell’s fundraising for Mr. 

Peterson and that he applied the analysis set out in the Advisory Opinion. The Deputy Judge quoted the Registrar’s 

conclusion that he “found that there were not sufficient indicia of improper influence to support reasonable grounds of belief 

that Mr. Campbell’s actions constituted a breach of Rule 8” (the reasons, at para. 45). The Deputy Judge went on to say that: 

While the “reasonable grounds to believe” test is not a significant threshold, as noted by Justice Gibson in Democracy 

Watch I, it behove the Registrar to not merely have reasonable belief that there was some appearance of impropriety, but 

that there had been a breach of Rule 8. He did not find that, and was not unreasonable in doing so.” 

[The reasons, at para. 45.] 

 

15      On the matter of costs, Democracy Watch argued that it should be awarded its costs against the Attorney General of 

Canada, but did not seek costs against Mr. Campbell (the reasons, at para. 50). Democracy Watch argued that it was entitled 

to its costs in any event of the cause in its capacity as a pubic interest litigant, even though counsel for Democracy Watch was 

acting pro bono. 

 

16      The Deputy Judge found that all of the issues in the application before him had been dealt with in Democracy Watch. 

The allegations of bias had been addressed by amendments to the legislation, which dealt with the lack of independence 

identified by Gibson J. Democracy Watch also addressed the question of standard of review and the reasonableness of the 

interpretation of Rule 8 found in the Advisory Opinion, which was adopted by the Registrar. In the result, the Deputy Judge 

held that the issues raised in the application before him were not questions of public interest, such that Democracy Watch 

should be relieved of the obligation to pay costs if unsuccessful in its application. As a result, he made an award of costs 

against Democracy Watch in favour of both Mr. Campbell and the Attorney General. 

 

Issues 

 

17      Democracy Watch characterizes the issues in this appeal as follows: 

1- What is the appropriate standard of review of the Registrar’s decision? 

2- What is the correct interpretation of Rule 8 of the Lobbyists’ Code of Conduct? 

3- Did the Registrar err in applying the “doctrine of legitimate expectations” to the facts of this case? 

4- Is Democracy Watch a public interest litigant before this Court? 

 

18      The second issue, as framed by Democracy Watch, assumes that the standard of review of the Registrar’s decision is 

correctness. A more neutral statement of the issue would be: “Are there grounds to intervene with respect to the Registrar’s 

interpretation of Rule 8?” 
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19      The issue of the application of the doctrine of legitimate expectations does not appear to have been raised before the 

Deputy Judge. In light of Democracy Watch’s submissions, it appears to me that the issue it seeks to address is whether the 

Registrar fettered his discretion by applying the Ethics Counsellor’s interpretation of the Code, rather than his own. I propose 

to restate this issue as: “Did the Registrar fetter his discretion?” 

 

Analysis 

 

1- What is the appropriate standard of review of the Registrar’s decision? 

 

20      In its memorandum of fact and law, Democracy Watch undertakes the standard of review analysis and concludes that, 

in the case of the Registrar’s decision, the standard is correctness. Democracy Watch identifies the nature of the question as 

consisting of three questions of law (the interpretation of Rule 8, the application of the doctrine of legitimate expectations, 

and its status as a public interest litigant), questions which it says are of general importance and outside the Registrar’s area 

of expertise. In my view, this analysis fails to properly address either the Deputy Judge’s reasoning or the nature of the 

question decided by the Registrar. 

 

21      The Registrar’s decision is a question of mixed fact and law. It involves the application of a legal standard (the 

interpretation of Rule 8) to a set of facts (Mr. Campbell’s involvement in Mr. Peterson’s fundraising dinner). Generally, in an 

application for judicial review, such questions are to be reviewed on the same standard as questions of fact, which is 

reasonableness, unless it is possible to identify an extricable question of law, in which case the discrete legal question is to be 

reviewed on the basis which is appropriate in the circumstances: see by analogy Housen v. Nikolaisen, 2002 SCC 33, [2002] 

2 S.C.R. 235 (S.C.C.), at para. 26 (Housen). 

 

22      If an extricable question of law is an issue in a judicial review and that question is one “which is of central importance 

to the legal system as a whole and outside the adjudicator’s specialized area of expertise”, then the appropriate standard will 

be correctness: see Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77 (S.C.C.), at para. 62; New 

Brunswick (Board of Management) v. Dunsmuir, 2008 SCC 9, [2008] S.C.J. No. 9 (S.C.C.), at para. 60 (Dunsmuir). On the 

other hand, where the question of law arises in the course of a tribunal interpreting “its own statute or statutes closely 

connected to its function, with which it will have particular familiarity”, then reasonableness may be the appropriate standard: 

see Dunsmuir, at para. 54. 

 

23      In the present case, whether or not Mr. Campbell breached Rule 8 of the Code subsumes the question of the 

interpretation of Rule 8, an extricable question of law. The interpretation of Rule 8 by the tribunal charged with the 

responsibility for enforcing the Code is an example of a tribunal interpreting a statute or other normative document with 

which it has a particular familiarity. In the absence of some other, overriding, consideration, this suggests that the standard of 

review of that question is reasonableness: see Dunsmuir, at para. 54. 

 

24      As for the application of the interpretation of Rule 8 to the facts of Mr. Campbell’s case, the appropriate standard is 

that applicable to the review of questions of mixed fact and law, reasonableness. 

 

25      This Court’s role, on appeal from a judicial review of an administrative tribunal’s decision, is to determine if the 

tribunal has correctly identified the appropriate standard of review, and if it has, to confirm that it has properly applied that 

standard: see Q. v. College of Physicians & Surgeons (British Columbia), 2003 SCC 19, [2003] 1 S.C.R. 226 (S.C.C.), at 

para. 43. 

 

26      In this case, the Deputy Judge’s standard of review analysis did not distinguish between the Registrar’s decision on the 

merits of the complaint and his interpretation of Rule 8. He simply decided, after conducting a pragmatic and functional 

analysis, that the standard of review of the Registrar’s decision was reasonableness. He then went on to find that the 

Registrar’s decision was not unreasonable. In proceeding in that truncated fashion, the Deputy Judge misconstrued the nature 

of the problem before him because he failed to examine separately whether the Registrar’s interpretation of Rule 8 was 

reasonable. In my view, his failure to examine that legal question separately was an error of law. 

 

2- Are there grounds to intervene with respect to the Registrar’s interpretation of Rule 8? 
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27      The authority to promulgate the Code is found at section 10.2 of the LRA, which provides as follows: 

10.2 (1) The registrar shall develop a Lobbyists’ Code of 

Conduct respecting the activities described in subsections 

5(1) and 7(1). 

10.2 (1) Le directeur élabore un code de déontologie des 

lobbyistes portant sur toutes les activités visées aux 

paragraphes 5(1) et 7(1). 

 

 

28      Subsections 5(1) and 7(1) are parallel provisions; the former deals with consultant lobbyists, while the latter deals with 

in-house lobbyists. For present purposes, it is sufficient to reproduce subsection 5(1): 

5. (1) An individual shall file with the registrar, in the 

prescribed form and manner, a return setting out the 

information referred to in subsection (2), if the individual, 

for payment, on behalf of any person or organization (in this 

section referred to as the “client”), undertakes to 

5. (1) Est tenue de fournir au directeur, en la forme 

réglementaire, une déclaration contenant les renseignements 

prévus au paragraphe (2) toute personne (ci-après « 

lobbyiste-conseil ») qui, moyennant paiement, s’engage, 

auprès d’un client, d’une personne physique ou morale ou 

d’une organisation: 

(a) communicate with a public office holder in respect of a) à communiquer avec le titulaire d’une charge publique au 

sujet des mesures suivantes: 

(i) the development of any legislative proposal by the 

Government of Canada or by a member of the Senate or the 

House of Commons, 

(i) l’élaboration de propositions législatives par le 

gouvernement fédéral ou par un sénateur ou un député, 

(ii) the introduction of any Bill or resolution in either House 

of Parliament or the passage, defeat or amendment of any 

Bill or resolution that is before either House of Parliament, 

(ii) le dépôt d’un projet de loi ou d’une résolution devant une 

chambre du Parlement, ou sa modification, son adoption ou 

son rejet par celle-ci, 

(iii) the making or amendment of any regulation as defined 

in subsection 2(1) of the Statutory Instruments Act, 

(iii) la prise ou la modification de tout règlement au sens du 

paragraphe 2(1) de la Loi sur les textes réglementaires, 

(iv) the development or amendment of any policy or program 

of the Government of Canada, 

(iv) l’élaboration ou la modification d’orientation ou de 

programmes fédéraux, 

(v) the awarding of any grant, contribution or other financial 

benefit by or on behalf of Her Majesty in right of Canada, or 

(v) l’octroi de subventions, de contributions ou d’autres 

avantages financiers par Sa Majesté du chef du Canada ou en 

son nom, 

(vi) the awarding of any contract by or on behalf of Her 

Majesty in right of Canada; or 

(vi) l’octroi de tout contrat par Sa Majesté du chef du Canada 

ou en son nom; 

(b) arrange a meeting between a public office holder and any 

other person. 

b) à ménager pour un tiers une entrevue avec le titulaire 

d’une charge publique. 

 

 

29      The preamble to the LRA recognizes that lobbying is a legitimate activity, but that both public office holders and the 

public have the right to know who is engaged in lobbying activities. The Code, which is reproduced as Schedule A to these 

reasons, begins with a preamble which restates the preamble to the LRA and emphasizes the role of the Code in promoting 

public trust in government decision-making. The Code then sets out three principles and eight rules. The principles are: 

Integrity and Honesty, Openness, and Professionalism. The Rules are grouped under three headings: transparency, 

confidentiality and conflict of interest. Rule 8 appears as one of the three rules grouped under the latter heading, as 

reproduced below: 

Conflict of interest Conflits d’intérêts 

6. Competing interests 6. Intérêts concurrentiels 

Lobbyists shall not represent conflicting or competing 

interests without the informed consent of those whose 

interests are involved. 

Les lobbyistes ne doivent pas représenter des intérêts 

conflictuels ou concurrentiels sans le consentement éclairé 

des personnes dont les intérêts sont en cause. 

7. Disclosure 7. Divulgation 

Consultant lobbyists shall advise public office holders that 

they have informed their clients of any actual, potential or 

apparent conflict of interest, and obtained the informed 

consent of each client concerned before proceeding or 

continuing with the undertaking. 

Les lobbyistes-conseils doivent informer les titulaires d’une 

charge publique qu’ils ont avisé leurs clients de tout conflit 

d’intérêts réel, possible ou apparent et ont obtenu le 

consentement éclairé de chaque client concerné avant 

d’entreprendre ou de poursuivre l’activité en cause. 

8. Improper Influence 8. Influence répréhensible 
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Lobbyists shall not place public office holders in a conflict 

of interest by proposing or undertaking any action that would 

constitute an improper influence on a public office holder. 

Les lobbyistes doivent éviter de placer les titulaires d’une 

charge publique en situation de conflit d’intérêts en 

proposant ou en prenant toute action qui constituerait une 

influence répréhensible sur ces titulaires. 

    

 

 

30      One notes that Rule 6 deals with a lobbyist’s own conflict of interest, and that Rule 7 requires a lobbyist to disclose 

any conflict of interest to the public office holders he or she is attempting to influence. It is not necessary to inquire into these 

Rules any further, other than to note that conflict of interest presumably means the same thing in Rule 8 as it does in Rules 6 

and 7. 

 

31      In his decision, the Registrar adopted the interpretation of Rule 8 set out in the Advisory Opinion, which, as noted, was 

written by the Ethics Counsellor at a time when the latter was responsible for the enforcement of the Code. Given the 

Advisory Opinion’s prominence in the Registrar’s decision, it is useful to examine it in more detail. 

 

32      The Ethics Counsellor began his analysis by noting that the Code does not prohibit lobbyists from placing public office 

holders in a conflict of interest: it prohibits lobbyists from placing public office holders in a conflict of interest by proposing 

or undertaking activities that would constitute an improper influence on a public office holder. 

 

33      The Ethics Counsellor’s analysis of Rule 8 then focused on the meaning of “improper influence”. He quoted Black’s 

Law Dictionary, 5th ed., an often cited American reference work, which equates “improper influence” with “undue 

influence”. He referred to the following definition of “undue influence” from Black’s Law Dictionary: 

Any improper or wrongful constraint, machination, or urgency of persuasion whereby the will of a person is 

overpowered and he is induced to do or forbear an act which he would not do or would do if left to act freely. Influence 

which deprives person influenced of free agency or destroys freedom of his will and renders it more the will of another 

than his own. Misuse of position of confidence or taking advantage of a person’s weakness, infirmity, or distress to 

change improperly that person’s actions or decisions. 

 

34      The Ethics Counsellor then went on to note that the seventh edition of the same work “more succinctly, again equates 

‘improper influence’ to ‘undue influence’ and defines the phrase as the ‘improper use of power or trust in a way that deprives 

a person of free will and substitutes another’s objective.’” 

 

35      Based on these definitions, the Ethics Counsellor articulated his view as to the limitations to be placed on Rule 8: 

These set a very high, but fair, standard for determining whether a lobbyist has put a public office holder in a conflict of 

interest by “proposing or undertaking any action that would constitute an improper influence” on this individual. This 

standard must be set high to avoid allegations being made that a lobbyist has breached the Lobbyists’ Code of Conduct 

simply by virtue of carrying out a legitimate lobbying activity in a normal professional fashion. 

 

36      This is followed by the enumeration of some of the factors to be considered in deciding whether any action, proposed 

or undertaken by a lobbyist, has resulted in “improper influence”. Those factors were set out earlier in these reasons, but are 

repeated here for ease of reference: 

• whether there has been interference with the decision, judgment or action of the public office holder; 

• whether there has been a wrongful constraint whereby the will of the public office holder was overpowered and 

whether the public office holder was induced to do or forbear an act which he or she would not do if left to act freely; 

and 

• whether there has been a misuse of position of confidence or whether the lobbyist took advantage of a public office 

holder’s weakness, infirmity or distress to alter that public office holder’s actions or decisions. 
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37      If the Ethics Counsellor’s view of the meaning to be given to Rule 8 is unreasonable, then the Registrar erred in law in 

adopting that interpretation. 

 

38      The Registrar was no doubt influenced by Gibson J.’ s decision in Democracy Watch in which the latter held that the 

Ethics Counsellor’s view, while strict, was not so unreasonable as to give rise to a reviewable error: see Democracy Watch, at 

para. 85. As noted above, the Deputy Judge accepted Gibson J.’s view. 

 

39      For the reasons that follow, I am of the view that the interpretation given to Rule 8 by the Ethics Counsellor, and 

subsequently adopted by the Registrar, was unreasonable. 

 

40      To properly understand Rule 8, one must grasp the concept of conflict of interest, a notion which is very elastic: 

Conflict of interest takes many different forms and invites many different definitions and techniques of regulation. Its 

definition depends on the dynamics of the particular trade or calling in question. There is often no single definition for 

any particular trade or calling. 

[Cox v. College of Optometrists (Ontario) (1988), 65 O.R. (2d) 461 (Ont. Div. Ct.), at p. 468 (Cox).] 

 

41      The common element in the various definitions of conflict of interest is, in my opinion, the presence of competing 

loyalties. This was articulated in the Cox case as follows: 

Conflict of interest in this context means a personal interest so connected with professional duty that it might reasonably 

be apprehended to give rise to a danger of actually influencing the exercise of the professional duty. 

[Cox, at p. 469.] 

 

42      The same emphasis on divided loyalties can be found in a passage from a recent decision of the Supreme Court: 

A “conflict of interest” was defined in Neil as an interest that gives rise to a substantial risk that the lawyer’s 

representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s 

duties to another current client, a former client, or a third person... 

[3464920 Canada Inc. v. Strother, 2007 SCC 24, [2007] 2 S.C.R. 177 (S.C.C.), at para. 56 (Strother).] 

 

43      The Canadian Bar Association’s Code of Professional Conduct, under the heading of “Conflict of Interest between 

Lawyer and Client”, contains the following prohibition: 

3. The lawyer shall not act for the client where the lawyer’s duty to the client and the personal interests of the lawyer or 

an associate are in conflict. 

[Canadian Bar Association, Code of Professional Conduct (Ottawa: Canadian Bar Association, 2006), at p. 46.] 

 

44      If one looks to the same authority as the Ethics Counsellor, that is, the seventh edition of Black’s Law Dictionary, 

“conflict of interest” is defined as follows: 

conflict of interest. 1. A real or seeming incompatibility between one’s private interests and one’s public or fiduciary 

duties. 2. ... 

 

45      As this brief survey demonstrates, the idea of conflict of interest is intimately bound to the problem of divided loyalties 

or conflicting obligations. While the specific facts giving rise to a conflict of interest will vary from one profession to 
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another, that which leads to the conclusion that a person is subject to a conflict of interest is the presence of a tension between 

the person’s duty and some other interest or obligation. 

 

46      Turning now to Rule 8, it will be recalled that it provides as follows: 

8. Improper Influence 

Lobbyists shall not place public office holders in a conflict of interest by proposing or undertaking any action that would 

constitute an improper influence on a public office holder. 

 

47      The Ethics Counsellor found that Rule 8 did not prohibit lobbyists from placing public office holders in a conflict of 

interest, but only prohibited them from placing public office holders in a conflict of interest by proposing or undertaking 

activities which would amount to improper influence. 

 

48      With respect, this is a deeply flawed reading of the Rule. The Rule prohibits lobbyists from placing public office 

holders in a conflict of interest. The words “by proposing or undertaking any action that would constitute an improper 

influence on a public office holder” are properly read as an attempt to elaborate on the meaning of “conflict of interest” in the 

context of the regulation of lobbyists, and not as a limitation on the scope of the prohibition. It can hardly advance public 

confidence in the integrity and transparency of government decision-making to condone certain conflicts of interest, while 

prohibiting others. Any conflict of interest impairs public confidence in government decision-making. 

 

49      Beyond that, the rule against conflicts of interest is a rule against the possibility that a public office holder may prefer 

his or her private interests to the public interest. If one looks to the passages cited above, they refer to the possibility that one 

private interest may interfere with the discharge of one’s public duty: 

Conflict of interest in this context means a personal interest so connected with professional duty that it might reasonably 

be apprehended to give rise to a danger of actually influencing the exercise of the professional duty. 

[Cox, at p. 469.] 

A “conflict of interest” was defined in Neil as an interest that gives rise to a substantial risk that the lawyer’s 

representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s 

duties to another current client, a former client, or a third person. 

[Strother, at para. 56.] 

A real or seeming incompatibility between one’s private interests and one’s public or fiduciary duties. 

[Black’s Law Dictionary, 7th ed., s.v. “conflict of interest”.] 

[Emphasis added.] 

 

50      In Cox, the Ontario Divisional Court made this point explicitly: 

Conflict of interest does not require proof of actual influence by the personal interest upon the professional duty any 

more than it requires proof of actual receipt of a benefit. 

[Cox, at p. 469.] 

 

51      The Ethics Counsellor’s position that Rule 8 only prohibits those acts which demonstrably result in actual interference 

in the public office holder’s discharge of his duty mistakes conflict of interest for corruption. 

 

52      Improper influence has to be assessed in the context of conflict of interest, where the issue is divided loyalties. Since a 
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public office holder has, by definition, a public duty, one can only place a public office holder in a conflict of interest by 

creating a competing private interest. That private interest, which claims or could claim the public office holder’s loyalty, is 

the improper influence to which the Rule refers. 

 

53      The Ethics Counsellor made a point of saying that the threshold for Rule 8 must be set high, so that lobbyists are not 

subject to criticism for legitimate lobbying activities. A lobbyist’s stock in trade is his or her ability to gain access to decision 

makers, so as to attempt to influence them directly by persuasion and facts. Where the lobbyist’s effectiveness depends upon 

the decision maker’s personal sense of obligation to the lobbyist, or on some other private interest created or facilitated by the 

lobbyist, the line between legitimate lobbying and illegitimate lobbying has been crossed. The conduct proscribed by Rule 8 

is the cultivation of such a sense of personal obligation, or the creation of such private interests. 

 

54      As a result, I conclude that the Registrar’s interpretation of Rule 8 was unreasonable, and that his decision must 

therefore be set aside. In light of this conclusion, it is not necessary to deal with the second issue raised by Democracy 

Watch, whether it be described as the application of the doctrine of legitimate expectations or as fettering discretion. The 

Registrar will have to develop his own approach to the interpretation and application of Rule 8, in light of the principles set 

out in these reasons. 

 

55      It remains only to consider the issue of an appropriate remedy. Given that the facts giving rise to Democracy Watch’s 

complaint are almost ten years in the past, a question arises as to whether the interests of justice would be served by remitting 

this matter to the Registrar for a fresh decision in light of these reasons. The powers of this Court are set out at section 52 of 

the Federal Courts Act, R.S.C. 1985, c. F-7: 

52. The Federal Court of Appeal may 52. La Cour d’appel fédérale peut: 

(a) quash proceedings in cases brought before it in which it 

has no jurisdiction or whenever those proceedings are not 

taken in good faith; 

a) arrêter les procédures dans les causes qui ne sont pas de 

son ressort ou entachées de mauvaise foi; 

(b) in the case of an appeal from the Federal Court, b) dans le cas d’un appel d’une décision de la Cour fédérale: 

(i) dismiss the appeal or give the judgment and award the 

process or other proceedings that the Federal Court should 

have given or awarded, 

(i) soit rejeter l’appel ou rendre le jugement que la Cour 

fédérale aurait dû rendre et prendre toutes mesures 

d’exécution ou autres que celle-ci aurait dû prendre, 

(ii) in its discretion, order a new trial if the ends of justice 

seem to require it, or 

(ii) soit, à son appréciation, ordonner un nouveau procès, si 

l’intérêt de la justice paraît l’exiger, 

(iii) make a declaration as to the conclusions that the Federal 

Court should have reached on the issues decided by it and 

refer the matter back for a continuance of the trial on the 

issues that remain to be determined in light of that 

declaration; and 

(iii) soit énoncer, dans une déclaration, les conclusions 

auxquelles la Cour fédérale aurait dû arriver sur les points 

qu’elle a tranchés et lui renvoyer l’affaire pour poursuite de 

l’instruction, à la lumière de cette déclaration, sur les points 

en suspens; 

(c) in the case of an appeal other than an appeal from the 

Federal Court, 

c) dans les autres cas d’appel: 

(i) dismiss the appeal or give the decision that should have 

been given, or 

(i) soit rejeter l’appel ou rendre la décision qui aurait dû être 

rendue, 

(ii) in its discretion, refer the matter back for determination 

in accordance with such directions as it considers to be 

appropriate. 

(ii) soit, à son appréciation, renvoyer l’affaire pour jugement 

conformément aux instructions qu’elle estime appropriées. 

 

 

56      Paragraph 52(b)(iii) authorizes the Court, on appeal from the Federal Court, to make a declaration as to the 

conclusions which the Federal Court should have reached and to refer the matter “for a continuance of the trial on the issues 

that remain to be determined in light of that declaration.” This contemplates proceedings of an interlocutory nature 

(”continuance of the trial”). Paragraph 52(b)(ii) allows the Court “in its discretion, [to] order a new trial if the ends of justice 

seem to require it.” The only circumstance in which the Court could order a new trial is if the appeal was successful. 

Applying this paragraph by analogy to the facts of this case, Democracy Watch has been successful in attacking the 

Registrar’s interpretation of Rule 8, and, to that extent, the appeal has been successful. However, given that the events 

underlying Democracy Watch’s complaint are almost ten years old, it is doubtful that the interests of justice require that this 

complaint be returned for a new hearing and a fresh decision. Enough time has passed that this matter should be allowed to 
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lapse. 

 

57      The original decision found that Mr. Campbell had not engaged in misconduct. In setting that decision aside, I make 

no finding as to the propriety or impropriety of Mr. Campbell’s conduct. Democracy Watch has achieved its objective of 

clarifying the interpretation of the Code; the particulars of a specific complaint are, by this point, secondary. 

 

58      As for the question of costs, Democracy Watch, as the successful party, would normally be entitled to its costs both 

here and below. Thus, the question of Democracy Watch’s public interest standing is of no consequence in relation to costs. I 

would grant Democracy Watch its costs against the Attorney General, both in this Court and in the Federal Court. 

 

59      I would not grant Democracy Watch its costs against Mr. Campbell. While it is not Democracy Watch’s fault that its 

complaint was allowed to languish for five years, it is not Mr. Campbell’s either. Given that the positions taken by Mr. 

Campbell and the Attorney General were substantially the same, I think it appropriate that there be no award of costs against 

Mr. Campbell, either in this Court or in the Federal Court. 

 

60      As a result, I would allow the appeal and I would set aside the decision of the Deputy Judge and, making the order that 

the Deputy Judge ought to have made, I would set aside the decision of the Registrar, dated October 10, 2006, but I would 

not remit the matter to the Registrar for a new decision. I would award Democracy Watch its costs against the Attorney 

General in this Court and in the Federal Court. I would make no order of costs with respect to Mr. Campbell. 

M. Nadon J.A.: 

     I agree 

K. Sharlow J.A.: 

     I agree 

Schedule A 

Lobbyists’ Code of Conduct 

Preamble 

The Lobbyists’ Code of Conduct is founded on four concepts stated in the Lobbying Act: 

• Free and open access to government is an important matter of public interest; 

• Lobbying public office holders is a legitimate activity; 

• It is desirable that public office holders and the public be able to know who is attempting to influence 

government; and, 

• A system for the registration of paid lobbyists should not impede free and open access to government. 

The Lobbyists’ Code of Conduct is an important initiative for promoting public trust in the integrity of government 

decision-making. The trust that Canadians place in public office holders to make decisions in the public interest is vital 

to a free and democratic society. 

To this end, public office holders, when they deal with the public and with lobbyists, are required to honour the 

standards set out for them in their own codes of conduct. For their part, lobbyists communicating with public office 

holders must also abide by standards of conduct, which are set out below. 

Together, these codes play an important role in safeguarding the public interest in the integrity of government 

decision-making. 

Principles 
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Integrity and Honesty 

Lobbyists should conduct with integrity and honesty all relations with public office holders, clients, employers, the 

public and other lobbyists. 

Openness 

Lobbyists should, at all times, be open and frank about their lobbying activities, while respecting confidentiality. 

Professionalism 

Lobbyists should observe the highest professional and ethical standards. In particular, lobbyists should conform fully 

with not only the letter but the spirit of the Lobbyists’ Code of Conduct as well as all the relevant laws, including the 

Lobbyist Registration Act and its regulations. 

Rules 

Transparency 

1. Identity and purpose 

Lobbyists shall, when making a representation to a public office holder, disclose the identity of the person or 

organization on whose behalf the representation is made, as well as the reasons for the approach. 

2. Accurate information 

Lobbyists shall provide information that is accurate and factual to public office holders. Moreover, lobbyists shall not 

knowingly mislead anyone and shall use proper care to avoid doing so inadvertently. 

3. Disclosure of obligations 

Lobbyists shall indicate to their client, employer or organization their obligations under the Lobbyists Registration Act, 

and their obligation to adhere to the Lobbyists’ Code of Conduct. 

Confidentiality 

4. Confidential information 

Lobbyists shall not divulge confidential information unless they have obtained the informed consent of their client, 

employer or organization, or disclosure is required by law. 

5. Insider information 

Lobbyists shall not use any confidential or other insider information obtained in the course of their lobbying activities to 

the disadvantage of their client, employer or organization. 

Conflict of interest 

6. Competing interests 

Lobbyists shall not represent conflicting or competing interests without the informed consent of those whose interests 

are involved. 

7. Disclosure 

Consultant lobbyists shall advise public office holders that they have informed their clients of any actual, potential or 

apparent conflict of interest, and obtained the informed consent of each client concerned before proceeding or 
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continuing with the undertaking. 

8. Improper influence 

Lobbyists shall not place public office holders in a conflict of interest by proposing or undertaking any action that would 

constitute an improper influence on a public office holder. 

 

Appeal allowed. 
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Headnote 

 

Intellectual property --- Patents — Transfer of interest — Regulation of patented medicines (Notice of Compliance) — 

Miscellaneous 

T Ltd. was awarded damages under s. 8 of Patented Medicines (Notice of Compliance) Regulations for loss suffered when it 

was kept out of market for olanzapine by E Inc.’s unsuccessful prohibition application under Regulations — E Inc. appealed 

and T Ltd. cross-appealed — Appeal dismissed and cross-appeal allowed in part — Threshold question of whether T Ltd.’s 

representation that it had abandoned its s. 8 damages claim encompassed its claim flowing from second application for 

prohibition was question of fact — No basis was seen for concluding that trial judge committed palpable and overriding error 

in making finding that he did — Issue estoppel barred E Inc. from succeeding in its attempt to use certain Supreme Court of 

Canada decision to eliminate its liability for s. 8 damages — No reviewable error was seen in trial judge’s disposition of 

delay and abuse of process issues — No reviewable error was seen in trial judge’s statement of burden of proof — While E 

Inc. argued that trial judge erred by ignoring uncontradicted evidence on key elements of T Ltd.’s claim, alleged errors were  

not made out on record before trial judge — Trial judge made no error warranting interference with his finding on 

trade-spend — Trial judge made extricable errors of law in excluding from T Ltd.’s recovery damages for lost pipefill sales 

on basis that resale to retail customers would have taken place beyond liability period, and in failing to include as element in 

calculating T Ltd.’s damages adjustment to take account of under-reporting. 

Evidence --- Opinion — Lay witnesses 

T Ltd. was awarded damages under s. 8 of Patented Medicines (Notice of Compliance) Regulations for loss suffered when it 

was kept out of market for olanzapine by E Inc.’s unsuccessful prohibition application under Regulations — E Inc. appealed 

and T Ltd. cross-appealed — Appeal dismissed and cross-appeal allowed in part — Trial judge incorrectly stopped witnesses 

called by T Ltd. on question of what it could and would have done in hypothetical world from giving admissible evidence on 

their own conduct and that of their businesses in “but-for” world — Despite limits that trial judge imposed, there was 
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evidence to support findings made by trial judge on certain points for which E Inc. submitted evidence was lacking. 

APPEAL by appellant and CROSS-APPEAL by respondent from judgment reported at Eli Lilly Canada Inc. v. Teva Canada 

Ltd. (2017), 2017 FC 88, 2017 CarswellNat 1938, 2017 CF 88, 2017 CarswellNat 6879 (F.C.), awarding respondent damages 

under s. 8 of Patented Medicines (Notice of Compliance) Regulations. 

 

J.B. Laskin J.A.: 

 

I. Overview 

 

1      Eli Lilly Canada Inc. appeals from the judgment of Justice O’Reilly of the Federal Court (2017 FC 88 (F.C.)) awarding 

damages to Teva Canada Limited under section 8 of the Patented Medicines (Notice of Compliance) Regulations, 

SOR/93-133, for loss suffered when it was kept out of the market for olanzapine by Lilly’s unsuccessful prohibition 

application under the Regulations. Lilly raises a series of grounds of appeal. Some would, if accepted, require dismissal of 

Teva’s claim in its entirety and return of the more than $70 million that Lilly has already paid towards the judgment, while 

others would reduce the amount payable. Teva has cross-appealed, on three grounds. 

 

2      For the reasons set out below, I would dismiss the appeal and allow the cross-appeal in part. 

 

3      Given the number of grounds of appeal and cross-appeal, I will start with a brief outline of the scheme of the 

Regulations and a summary of the litigation history. I will then provide any further factual context necessary to address each 

ground as I come to it. I will address the main grounds argued by the parties, and will do so largely in the categories and the 

sequence in which they were argued. For simplicity, I will refer throughout to the respondent and appellant by cross-appeal 

as Teva, though during the relevant period its corporate name was Novopharm Limited. 

 

II. The Regulations 

 

4      In setting out the scheme of the Regulations, I borrow heavily from the outline that this Court recently provided in 

Pfizer Canada Inc. v. Teva Canada Ltd., 2016 FCA 161, 483 N.R. 275 (F.C.A.) at paras. 13-18 (Venlafaxine). I also describe 

the Regulations as they existed at the relevant time. They were recently substantially amended by the Regulations Amending 

the Patented Medicines (Notice of Compliance) Regulations, SOR/2017-166. 

 

5      In order to market a new drug in Canada, an innovator drug manufacturer must, among other things, file a new drug 

submission and receive approval in the form of a notice of compliance from the Minister of Health. As part of that process, 

the Regulations permit the manufacturer to list in a patent register all of the patents relevant to the submission. 

 

6      A generic drug manufacturer wishing to make and market a generic version of the drug may submit an abbreviated new 

drug submission, using the results of clinical trials regarding safety and effectiveness undertaken by the innovator to 

demonstrate that the generic formulation is bioequivalent to the innovator’s. This dispenses with the need for the generic 

manufacturer to undertake its own clinical trials. 

 

7      In its submission, the generic drug manufacturer must address any patent listed in the patent register concerning the 

innovator drug. It does so either by stating that it is not seeking the issuance of an NOC until the patent expires or by alleging 

that the patent is not valid or will not be infringed by the making, using or selling of the generic drug. If it takes the latter 

course, it must serve a notice of allegation containing a detailed statement of the factual and legal bases for the allegation. 

 

8      An innovator who wishes to challenge the allegation of invalidity or non-infringement in the NOA must apply to the 

Federal Court within 45 days for an order prohibiting the Minister of Health from issuing an NOC for the generic product 

before the expiry of the patent or patents that are the subject of the NOA. The bringing of a prohibition application triggers 

what is sometimes referred to as a regulatory stay: the Minister may not issue an NOC to the generic drug company for 24 
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months or until the application is withdrawn, discontinued or dismissed. 

 

9      If a prohibition application is ultimately unsuccessful either at first instance or on appeal, or if it is discontinued or 

withdrawn, section 8 of the Regulations gives the generic company a right of action against the innovator for any loss 

suffered during a period that ordinarily runs from the date on which the Minister certified that an NOC would have been 

issued in the absence of the Regulations (often called the patent hold date) to the date of the withdrawal, discontinuance or 

dismissal. By clause 8(1)(a)(ii), the court hearing the section 8 claim may determine that some start date other than the 

certified date is appropriate. 

 

10      Subsection 8(5) requires the court, in assessing the amount of compensation, to “take into account all matters that it 

considers relevant to the assessment of the amount, including any conduct of the [parties] which contributed to delay the 

disposition of the [prohibition] application.” The assessment of whether the generic manufacturer suffered a loss and, if it 

did, the proper amount of damages entails comparing what happened in the “real world,” where the generic manufacturer was 

kept out of the market, with what would have happened in the “hypothetical world” or “but-for world” — a world in which 

the generic manufacturer was free to enter (Venlafaxine, above at paras. 45-46). 

 

III. Litigation history 

 

11      The parties have been engaged in litigation concerning olanzapine, a drug primarily useful in the treatment of 

schizophrenia, since August 2004. At that time Teva, which was seeking to bring to market a generic version of olanzapine, 

served an NOA under the Regulations alleging that Lilly’s patent for olanzapine was invalid on a variety of grounds. Lilly 

responded with an application for prohibition in the Federal Court. 

 

12      In June 2005, before the evidence in the application was complete, Teva served a further NOA and advised that it 

would be withdrawing the first one. The second NOA was similar to the first, but dropped certain allegations and added 

several new ones. Once Teva withdrew the first NOA, Lilly’s application was discontinued. In response to the second NOA, 

Lilly brought a further application for prohibition. That application was dismissed by Justice Hughes in June 2007 (Eli Lilly 

Canada Inc. v. Novopharm Ltd., 2007 FC 596, [2008] 2 F.C.R. 749 (F.C.)). Teva then obtained its NOC and was free to enter 

the olanzapine market. Lilly’s appeal from the dismissal of its prohibition application was dismissed as moot (Eli Lilly 

Canada Inc. v. Novopharm Ltd., 2007 FCA 359, 370 N.R. 140 (F.C.A.)). 

 

13      On the dismissal of the application, Lilly commenced an infringement action against Teva in the Federal Court. Teva 

counterclaimed for a declaration of invalidity and for damages under section 8 of the Regulations for the loss that it suffered 

from being kept off the market until Lilly’s prohibition application was dismissed. Lilly sought and obtained an order 

bifurcating liability and remedies. 

 

14      The liability proceeding was tried before Justice O’Reilly (Eli Lilly Canada Inc. v. Novopharm Ltd., 2009 FC 1018, 

353 F.T.R. 35 (Eng.) (F.C.)). He found Lilly’s patent invalid, primarily on the basis that it was not a valid selection patent. 

He also found it invalid for double patenting, anticipation, insufficiency of disclosure, and obviousness. He found Teva 

entitled to section 8 damages, and ordered that their amount, together with other related issues, be determined in a separate 

proceeding. 

 

15      Lilly’s appeal to this Court was allowed (Eli Lilly Canada Inc. v. Novopharm Ltd., 2010 FCA 197, [2012] 1 F.C.R. 

349 (F.C.A.)). This Court concluded that the patent was not invalid for anticipation, double patenting or obviousness, but 

remitted the issues of utility and sufficiency to the Federal Court. Teva sought leave to appeal this Court’s decision to the 

Supreme Court of Canada. Its application for leave to appeal was dismissed (2011 CanLII 6307 [2011 CarswellNat 215 

(S.C.C.)]). 

 

16      The re-trial proceeded before Justice O’Reilly (Eli Lilly Canada Inc. v. Novopharm Ltd., 2011 FC 1288, 100 C.P.R. 

(4th) 269 (F.C.)). He found that there was no insufficiency of disclosure, but again concluded that the patent was invalid, 

based on lack of utility. An appeal to this Court was dismissed (Eli Lilly Canada Inc. v. Novopharm Ltd., 2012 FCA 232 

(F.C.A.)). Lilly again sought leave to appeal to the Supreme Court of Canada. Following an oral hearing, its application was 

dismissed (2013 CanLII 26762 [2013 CarswellNat 1426 (S.C.C.)]). 
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17      The parties then moved on to the remedies proceeding, to determine the amount, if any, of section 8 damages. This 

proceeding too was tried before Justice O’Reilly. After a 16-day trial, he concluded that Teva was entitled to damages, and 

made a series of findings, as the parties had requested, to permit them to calculate the amount. I discuss these findings later in 

these reasons to the extent necessary to address the grounds of appeal and cross-appeal. 

 

IV. Grounds that Lilly argues require dismissal of the section 8 claim in its entirety 

 

18      There are two grounds in this category. Lilly asserts that (1) the trial judge erred in failing to find that Teva abandoned 

its section 8 claim when it withdrew its first NOA, and (2) as the result of the recent decision of the Supreme Court of 

Canada in AstraZeneca Canada Inc. v. Apotex Inc., 2017 SCC 36, 147 C.P.R. (4th) 79 (S.C.C.), Teva suffered no 

compensable loss. 

 

(1) Abandonment 

 

19      Lilly’s abandonment argument is based on written representations made by Teva in response to a motion brought by 

Lilly for solicitor-and-client costs of its first prohibition application, which became moot and was discontinued once Teva 

withdrew its first NOC. The representations included the following paragraph (Appeal Book, Vol. 4, p. 898, emphasis 

added): 

The evidence on the record is that [Teva] had to withdraw its first Notice of Allegation and file its second Notice of 

Allegation to incorporate the new evidence and arguments that came to light between August 2004 and March 2005, 

thereby ensuring that all relevant issues were before the Court. This was to the prejudice of [Teva]. [Teva] lost time, 

restarted the “draconian” 24-month stay imposed by the Regulations, abandoned its claim to s. 8 damages and lost its 

first to market position to its competitor Apotex. 

 

20      Lilly submits that the trial judge erred in failing to find this to be an unequivocal representation to Lilly and the Court 

that Teva had abandoned its section 8 claim, as it related not only to Lilly’s first prohibition application but also to the 

second. It says that if there is any ambiguity about the scope of the abandonment, it should be resolved against the party that 

made the representation of abandonment. It also submits that to make out a claim of abandonment — unlike other similar 

types of claims, such as promissory estoppel — there is no need to show reliance by the party to whom the representation of 

abandonment was made. It asserts that whether and the extent to which there is abandonment is not a question of fact, but “a 

question of interpretation.” 

 

21      The trial judge rejected Lilly’s arguments on this issue (at paras. 27-28). He found that, read in context, the statement 

by Teva that it abandoned its claim for section 8 damages related solely to the first proceeding, that “Teva was simply 

pointing out that one of the consequences of the withdrawal of its first NOA was a relinquishment of a claim to damages 

within that proceeding,” and that “Teva did not agree that it would not [...] seek s 8 damages in the second proceeding or, 

indeed, in this action.” He drew support for his conclusion from, among other things, his own determination in the first 

liability trial that the amount of damages would be decided in a separate proceeding. 

 

22      In my view the threshold question raised by this ground of appeal — whether Teva’s representation that it had 

abandoned its section 8 damages claim encompassed its claim flowing from the second application for prohibition — is a 

question of fact (B. MacDougall, Estoppel (Markham, Ontario: LexisNexis Canada Inc., 2012) at pp. 576-577). It is therefore 

subject to review on the “palpable and overriding error” standard of review. This is of course a stringent and highly 

deferential standard (Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352 (S.C.C.) at paras. 38-39). 

 

23      I see no basis for concluding that the trial judge committed a palpable and overriding error in making the finding that 

he did. Apart from the factors to which he referred, which were sufficient support for his finding, there was also evidence 

from Barry Fishman, Teva’s then-Executive Vice President, Commercial Development, to the effect that the abandonment 

related only to the first application (Appeal Book, Vol. 56, p. 14497). There is therefore no need to consider the legal 

question whether Lilly is correct in its submission that it did not have to establish reliance on its part to make out the 

abandonment claim. 
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(2) Impact of AstraZeneca 

 

24      Lilly argues that the decision in AstraZeneca rendered legally untenable the sole basis on which its patent for 

olanzapine was ultimately found invalid. It relies heavily on the decision of the Supreme Court of the United Kingdom in 

Virgin Atlantic Airways Ltd. v. Zodiac Seats UK Ltd., [2013] UKSC 46, [2014] 1 A.C. 160 (U.K. S.C.), in submitting that the 

Court must take into account a change of circumstances as to the validity of the patent — here, the change resulting from 

AstraZeneca — that arises between the finding of liability and the quantification of damages, even where the liability 

decision is res judicata. It points out that recovery of section 8 damages requires proof of a loss (Venlafaxine, above at paras. 

44-45), and that damages are not recoverable for sales that in the hypothetical world would likely have been infringing and 

illegal (Apotex Inc. v. Merck & Co., 2012 FC 620, 411 F.T.R. 284 (Eng.) (F.C.) at paras. 26, 37-40). 

 

25      Lilly goes on to argue that even apart from Virgin Atlantic, res judicata and its related doctrines do not preclude taking 

into account the decision in AstraZeneca. It argues that the issue of causation under section 8 is still open and has not been 

finally decided, and that issue estoppel does not apply to a declaratory statement of the law like that made in AstraZeneca. It 

submits that in any event, issue estoppel is an equitable doctrine that is to be flexibly applied, to achieve fairness according to 

the circumstances of each case. It submits that it would be unfair, and contrary to the ends of justice, to require Lilly to pay 

$70 million in damages when its patent would not now be found, and should not have been found, to be invalid, and when it 

has already suffered from the loss of exclusivity in the market for olanzapine. This, it submits, would be “pouring salt on the 

wounds.” 

 

26      The Supreme Court of Canada issued its decision in AstraZeneca in June 2017, five months after the trial judge 

rendered the decision now under appeal. The argument that Lilly now makes is not, therefore, one that was or could have 

been put to the trial judge before he gave judgment; nor did Lilly seek leave to reopen the trial so that it could advance it 

before him. However, Lilly sought and was granted leave to amend its notice of appeal to add the argument to its grounds of 

appeal, without of course any determination of the merits of the argument or whether it could properly be made on appeal. 

 

27      In my view, the doctrine of issue estoppel bars Lilly from succeeding on this ground of appeal. While the doctrine of 

issue estoppel contemplates a discretion on the part of a court not to apply it where its application would work an injustice, I 

do not see a sufficient basis to exercise the discretion in Lilly’s favour here. In argument, there was some discussion of other 

doctrines within the umbrella of res judicata, but it is not necessary to go beyond issue estoppel in the circumstances here. 

 

28      Before setting out the elements of the doctrine of issue estoppel and discussing its application in the face of Lilly’s 

submissions in support of this ground of appeal, I will review first the decision in AstraZeneca and how it affects the basis on 

which Lilly’s patent was determined to be invalid, and then the decision in Virgin Atlantic. I will also consider why it is at a 

minimum problematic for Lilly to raise this new ground on appeal. 

 

(a) The AstraZeneca decision 

 

29      The main issue in AstraZeneca Canada Inc. v. Apotex Inc. was whether the “promise of the patent” doctrine is the 

correct approach for determining whether a patent has sufficient utility. The doctrine had grown out of observations by the 

Supreme Court and had been developed and applied by the Federal Court and this Court in a series of cases. One of these was 

this Court’s decision on Lilly’s appeal from the trial judge’s first determination of invalidity. This Court set out the doctrine 

in that case as follows (2010 FCA 197 (F.C.A.) at para. 76): 

Where the specification does not promise a specific result, no particular level of utility is required; a “mere scintilla” of 

utility will suffice. However, where the specification sets out an explicit “promise”, utility will be measured against that 

promise [...]. The question is whether the invention does what the patent promises it will do. 

In allowing the appeal and remitting the matter to the Federal Court, this Court held that the trial judge had erred in failing 

properly to apply the promise doctrine. 

 

30      The trial judge applied the doctrine in his second invalidity decision. He found that while the invention had some 
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utility, it failed to meet the explicit promise that the patent set out. The patent was therefore invalid for want of utility (2011 

FC 1288 (F.C.) at paras. 209, 267-268). This was the sole ground of invalidity on which Teva succeeded; its sufficiency 

attack failed. 

 

31      When Lilly applied for leave to appeal to the Supreme Court from this Court’s decision upholding the second 

invalidity decision, it was on the basis that the appropriateness of the promise doctrine was a matter of public importance that 

the Supreme Court should consider. However, its application was dismissed. Some three years later, the Supreme Court 

granted leave to appeal to address this issue in AstraZeneca. 

 

32      The Supreme Court concluded in AstraZeneca that the promise doctrine is not the correct approach to determine 

whether a patent has sufficient utility. The doctrine, it stated, is “unsound,” “not good law,” and incongruent with both the 

language and the scheme of the Patent Act (at paras. 36, 51). The Court characterized the doctrine as excessively onerous. It 

also saw it as conflating the statutory requirements of utility and disclosure (at paras. 37-38), and stated that the mischief of 

overpromising could be dealt with through other requirements for a valid patent, including that of sufficient disclosure. It 

held that to meet the utility requirement, “a scintilla of utility will do” (at para. 55). 

 

(b) The Virgin Atlantic decision 

 

33      In Virgin Atlantic, the U.K. Supreme Court dealt with a claim by Virgin against Zodiac for damages for infringement 

of a European patent for airplane passenger seats. U.K. law, in conjunction with the European Patent Convention, establishes 

what the Court described as a “system of parallel jurisdiction for determining the validity of European patents” (at para. 3). 

 

34      Under this system the English courts have the same jurisdiction to determine validity and infringement of a European 

patent as they have for domestic patents. However, the European Patent Office has concurrent jurisdiction over questions of 

validity (at para. 7). A determination of invalidity by either an English court or the EPO is a decision in rem, which extends 

beyond the immediate parties. But the effect of an English decision is territorially limited to the U.K., while an EPO decision 

is effective in all states for which the patent was granted. 

 

35      Virgin brought infringement proceedings against Zodiac in the English High Court, claiming an injunction and 

damages. Zodiac defended on the basis that its seats did not infringe, and that in the alternative the patent was invalid. It also 

brought opposition proceedings in the EPO. 

 

36      Virgin’s claim in the High Court was initially dismissed, but the Court of Appeal reversed, held the patent valid and 

infringed, granted an injunction, and directed an inquiry as to damages. In the meantime a division of the EPO upheld the 

validity of the patent. Zodiac appealed that decision to the EPO’s Technical Board of Appeal. The TBA held that all of the 

claims that the Court of Appeal had found infringed were invalid, and amended the patent to remove them. Under the 

applicable law, its decision was retrospective, with effect from the priority date of the patent. 

 

37      By this time the Supreme Court had refused permission to appeal the decision of the Court of Appeal upholding the 

validity of the patent. However, Zodiac applied to the Court of Appeal for an order, among other things, discharging the order 

for an inquiry as to damages. The Court of Appeal upheld the order, based on res judicata. The question before the Supreme 

Court was whether Zodiac was entitled to argue at the inquiry as to damages — or alternatively precluded from arguing by 

res judicata — that there were no damages because the patent had been retrospectively amended to remove the claims held 

infringed. 

 

38      The Supreme Court was unanimous in holding that Zodiac was entitled to argue that there were no damages. The 

leading judgment was given by Lord Sumption; Lord Neuberger wrote a supporting judgment with which the other three 

members of the panel also concurred. 

 

39      Lord Sumption began with the observation that the appeal “perfectly [illustrated] the problems arising from the system 

of parallel jurisdiction for determining the validity of European patents” (at para. 3). He held that there were two reasons 

why, despite the principles of res judicata, Zodiac could not be precluded from making the argument that there were no 

damages. First, Zodiac would be relying not on the patent as upheld by the Court of Appeal, but “on the more limited terms 

of a different patent which, by virtue of the decision of the TBA, must at the time of the enquiry be treated as the only one 
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which ever existed.” Second, Zodiac was not seeking to reopen the question of validity determined by the Court of Appeal: 

“[t]he invalidity of the patent may be the reason why the TBA amended the patent, but the defendant is relying on the mere 

fact of amendment, not on the reasons why it happened” (at para. 27). 

 

40      In reviewing the English authorities on the principles flowing from res judicata, Lord Sumption had quoted from a 

decision of the House of Lords stating that the “underlying public interest is [...] that there should be finality in litigation and 

that a party should not be twice vexed in the same matter” (at para. 24). He observed that “[t]he ‘vexation’ associated with 

the pursuit of two proceedings challenging the validity of the patent was an inescapable feature of the statutory scheme which 

[confers] concurrent jurisdiction on questions of validity on both the English court and the EPO” (at para. 33). 

 

41      In his reasons, Lord Neuberger was critical of the Court of Appeal for failing to “have appropriate regard to the 

statutory provisions relating to patents, which reflect the nature of a patent and the effect of its revocation” (at para. 48). The 

effect of revocation, he stated, “was that everyone was entitled to conduct their affairs as if the patent had never existed” (at 

para. 49). He added that “an issue of res judicata in connection with a patent case cannot be considered correctly without  

proper regard to the effect of [the Patents Act] and the [European Patent Convention]” (at para. 50). He described the fact that 

“the patent in issue” had been revoked as “a new, centrally important, uncontroversial fact” which could not have been raised 

in the English proceedings because the revocation had not yet occurred; “to deny the alleged infringer the ability to raise it 

would be to give effect to a monopoly right which the patentee never should have had” (at para. 52). 

 

42      Lord Neuberger went on to note that Zodiac was not seeking to challenge any of the conclusions reached by the Court 

of Appeal in the English proceedings. He added (at para. 53) that 

[a]ll that Zodiac are seeking to do is to contend that the damages on the assessment should be assessed at nil (or, 

perhaps, a nominal figure), because, as the Patent has been amended in the course of the EPO proceedings, it is now 

retrospectively to be treated as amended, so that Zodiac’s product does not infringe, and so Virgin have suffered no 

damage. 

 

43      He stated that “it would be positively unjust, as between the parties, for a (former) patentee to recover damages for 

infringement of a patent after the patent has been irrevocably and retrospectively revoked (or, as in this case, relevantly 

amended).” He also saw “no public interest in such an outcome” (para. 62). 

 

(c) Appropriateness of raising the argument on appeal 

 

44      I have serious doubt as to whether it is appropriate for Lilly to raise its new argument based on AstraZeneca and Virgin 

Atlantic, one that was not considered by the trial judge, on appeal. Ordinarily, an appellate court should not consider an issue 

that was not raised at trial, particularly where it calls for consideration of facts. In those circumstances “there is always the 

very real danger that the appellate record will not contain all of the relevant facts, or the trial judge’s view on some critical 

factual issue, or that an explanation that might have been offered in testimony by a party or one or more of its witnesses was 

never elicited” (Sylvan Lake Golf & Tennis Club Ltd. v. Performance Industries Ltd., 2002 SCC 19, [2002] 1 S.C.R. 678 

(S.C.C.) at para. 32). 

 

45      An appellate court may depart from this ordinary rule and entertain a new issue “where the interests of justice require 

it and where the court has a sufficient evidentiary record and findings of fact to do so” (Cusson v. Quan, 2009 SCC 62, 

[2009] 3 S.C.R. 712 (S.C.C.) at paras. 36-37). As a matter of fairness, the party seeking to raise a new issue on appeal bears 

the onus of establishing that “all relevant facts were adduced at trial and that no satisfactory response could have been offered 

by the opposite party” (Keus v. R., 2010 FCA 303, 410 N.R. 150 (F.C.A.) at paras. 10-11). 

 

46      Lilly’s position as I understand it is that given the clarity of the decisions in AstraZeneca and Virgin Atlantic, the 

concerns ordinarily associated with deciding a new issue on appeal do not arise in this case: since the only ground on the 

Lilly’s patent was invalidated has now been conclusively held to have been wrong in law, this Court need look no further 

than AstraZeneca in treating the patent as valid for purposes of Lilly’s section 8 claim. Virgin Atlantic, it argues, then applies 

to reduce the damages to nil. 
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47      In my view things are not so simple. For one thing, in this case, unlike in Virgin Atlantic, the subsequent decision 

related to a patent different from the patent in question. For another, it does not follow from the decision in AstraZeneca that 

Lilly’s patent would necessarily have been found to be valid if validity had been litigated after the decision was rendered. 

Parties shape their trial evidence and argument to the law as it exists at the time of trial. The evidence and argument before 

the trial judge in this case would inevitably have been different if AstraZeneca had been the governing law. That is all the 

more likely given the Supreme Court’s indication in AstraZeneca that at least some of the concerns that animated the promise 

doctrine can better be dealt with as issues of sufficiency of disclosure. Following AstraZeneca, generic drug companies have, 

not surprisingly, sought to recast arguments that were initially made as utility arguments as arguments going to sufficiency 

and other grounds of invalidity (Pfizer Canada Inc. v. Teva Canada Limited, 2017 FC 777, [2017] F.C.J. No. 944 (F.C.) at 

paras. 313 and 315; Apotex Inc. v. Shire LLC, 2017 FC 831, [2017] F.C.J. No. 906 (F.C.) (Proth.) at paras. 5-6). 

 

48      However, it is also not apparent that it would have been possible for Lilly to go back to the trial judge to raise this 

issue. While this Court has held that motions to vary a judgment of the Federal Court that this Court has affirmed should be 

made to the Federal Court (AstraZeneca Canada Inc. v. Apotex Inc., 2016 FCA 194, [2016] F.C.J. No. 759 (F.C.A.) at paras. 

15-20), under the Federal Courts Rules, SOR/98-106, the grounds on which a judgment may be set aside or varied are very 

limited. Paragraph 399(2)(a) of the Rules provides that the Court may on motion set aside or vary an order “by reason of a 

matter that arose or was discovered subsequent to the making of the order.” But this Court has repeatedly held, consistent 

with the finality principle referred to below, that subsequent decisions of a higher court do not constitute a “matter” within 

this provision (Metro-Can Construction Ltd. v. R., 2001 FCA 227, 273 N.R. 273 (Fed. C.A.) at paras. 4-6; Siddiqui v. Canada 

(Minister of Citizenship and Immigration), 2016 FCA 237, [2017] 1 F.C.R. 69 (F.C.A.) at paras. 13-17). 

 

49      Because, in my view, Lilly’s argument fails in substance as explained below, it appears to me to be unnecessary to 

decide the propriety of the manner in which it was raised in this case. 

 

(d) Issue estoppel 

 

50      Issue estoppel is one manifestation of the doctrine of res judicata, the doctrine that precludes parties from relitigating 

an issue in respect of which a final determination has been made as between them (Kelly (Trustee of) c. Québec (Régie des 

rentes), 2013 SCC 46, [2013] 3 S.C.R. 125 (S.C.C.) at para. 24). Res judicata is a fundamental doctrine in the Canadian 

justice system. It is grounded on the two considerations of public policy referred to in Virgin Atlantic: that it is in the public 

interest that there be finality in litigation and that no one should be “twice vexed in the same cause” (D.J. Lange, The 

Doctrine of Res Judicata in Canada, 4th ed. (Markham, Ontario: LexisNexis Canada Inc., 2015) at pp. 4, 6). As the Supreme 

Court has put it, “[t]he stability and finality of judgments are fundamental objectives and are requisite conditions for ensuring 

that judicial action is effective and that effect is given to the rights of interested parties” (Boucher c. Stelco Inc., 2005 SCC 

64, [2005] 3 S.C.R. 279 (S.C.C.) at para. 35). 

 

51      Issue estoppel aims to promote finality, in the interests of justice. It generally precludes a party from relitigating a 

question decided in a prior proceeding where three conditions are met: (1) the same question has been decided; (2) the 

judicial decision which is said to create the estoppel was final; and (3) the parties to the judicial decision or those who stand 

in their place were the same as those in the proceedings in which the estoppel is raised (Danyluk v. Ainsworth Technologies 

Inc., 2001 SCC 44, [2001] 2 S.C.R. 460 (S.C.C.) at para. 25). 

 

52      Where these three conditions are met, the court nonetheless retains a discretion not to apply the doctrine. As the 

Supreme Court stated in Penner v. Niagara Regional Police Services Board, 2013 SCC 19, [2013] 2 S.C.R. 125 (S.C.C.) at 

para. 30, “[t]he principle underpinning this discretion is that ‘[a] judicial doctrine developed to serve the ends of justice  

should not be applied mechanically to work an injustice’ [...].” 

 

53      While the discretion has been said to be limited to “special circumstances” (Minott v. O’Shanter Development Co., 

1999 CanLII 3686, (1999), 42 O.R. (3d) 321 (Ont. C.A.) at para. 51), there is no definitive list of factors for determining 

whether special circumstances are made out (Penner at para. 38). The Supreme Court has stated that unfairness warranting 

the exercise of discretion may arise from the unfairness of the prior proceedings, or the unfairness of their result, or both 

(Penner at para. 39). It has also suggested that the discretion will be more limited where the prior decision is that of a court 

rather than an administrative tribunal. It has stated that “[a]s a final and most important factor, the Court should stand back 

and, taking into account the entirety of the circumstances, consider whether application in the particular case would work an 
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injustice” (Danyluk at paras. 62, 80). 

 

54      There has been some controversy as to whether a change in the law can be regarded as creating an injustice sufficient 

to call for the exercise of the discretion not to apply the doctrine (Lange, The Doctrine of Res Judicata in Canada, above at 

pp. 260-273). However, this Court has at least on one occasion exercised the discretion based on a change in the law resulting 

from a Supreme Court decision (Oberlander v. Canada (Attorney General), 2016 FCA 52, [2016] 4 F.C.R. 55 (F.C.A.) at 

para. 22; leave to appeal refused, 2016 CanLII 41772 [2016 CarswellNat 2826 (S.C.C.)]). Accepting that a change in the law 

like that in Oberlander may suffice for this purpose, that does not, as the Court of Appeal for Ontario has stated, mean that it 

necessarily will. As that Court has explained (Smith Estate v. National Money Mart Co., 2008 ONCA 746, 92 O.R. (3d) 641 

(Ont. C.A.) at para. 42), there is no “guarantee that a litigant who has fought an issue and lost will always be accorded the  

benefit of a change in the law”: 

A litigant has no automatic or presumptive right to relitigate an issue on account of a change in the law: the matter rests 

upon the discretion of the court to ensure that the finality principle is applied in a manner consistent with the interests of 

justice. 

 

(e) Application of issue estoppel 

 

55      In my view all of the three conditions for the operation of issue estoppel are met. 

 

56      First, the same question has been decided. At issue in the liability proceeding that resulted from the bifurcation order 

was the validity of Lilly’s patent. Lilly seeks to raise the same issue now as a defence to Teva’s section 8 damages claim. 

 

57      Lilly argues that the issue now is different — that it is not really raising an issue of validity but rather an issue of 

causation, and that all that it is seeking is a determination that, in the words of Lord Neuberger in Virgin Atlantic (at para. 

53), “the damages [...] should be assessed at nil.” 

 

58      I disagree. The reason Lilly argues the damages should be assessed at nil is that any sales by Teva during the currency 

of the patent would have been unlawful. The reason they would have been unlawful, according to Lilly, is they would have 

infringed the patent. But they could have infringed Lilly’s patent only if the patent was valid. At bottom, Lilly’s argument 

depends on a finding of invalidity. That is an issue already decided. 

 

59      The second condition, that the judicial decision said to create the estoppel was final, is also met. The trial judge 

determined in the second validity trial that Lilly’s patent was invalid. His decision was affirmed by this Court on appeal, and 

leave to appeal to the Supreme Court was denied. That is as final as it gets in the Canadian justice and patent systems. 

 

60      Here lies the central reason why Virgin Atlantic does not apply in this case. The governing legislation in Virgin 

Atlantic gave the English courts and the European Patent Office concurrent jurisdiction to determine validity of a European 

patent. Even though permission to appeal the decision of the Court of Appeal upholding the validity of the patent was refused 

by the Supreme Court, the Court of Appeal’s determination of validity was not in substance final; it was subject to being 

displaced by a decision of the EPO. That is what in fact occurred. 

 

61      In my view, therefore, Virgin Atlantic is very much an artifact of the UK patent system and the concurrent jurisdiction 

for which it provides. The Federal Court of Appeal of Australia has expressed the same view (Jones Tulloch Pty. Ltd. v. 

Commissioner of Patents, [2016] FCA 1108 (Australia Fed. Ct.) at para. 25). That is why Lord Sumption was able to say in 

Virgin Atlantic that the case “perfectly illustrates the problems arising from the system of parallel jurisdiction for determining 

the validity of European patents” (at para. 3), and to describe “[t]he ‘vexation’ associated with the pursuit of two proceedings 

challenging the validity of the patent” as “an inescapable feature of the statutory scheme” (at para. 33). 

 

62      The third condition for the operation of issue estoppel is plainly met: the parties to the proceeding in which invalidity 

was determined and the parties here are the same. 

 

63      The question then is whether this Court should exercise its discretion not to apply issue estoppel. As already noted, 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001352019&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038331925&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039344803&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038331925&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017403407&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0006662&cite=2016FCACA1108&originatingDoc=I6810907b29330874e0540021280d7cce&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0006662&cite=2016FCACA1108&originatingDoc=I6810907b29330874e0540021280d7cce&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Eli Lilly Canada Inc. v. Teva Canada Limited, 2018 FCA 53, 2018 CarswellNat 1114  

2018 FCA 53, 2018 CarswellNat 1114, 292 A.C.W.S. (3d) 146 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10 

 

according to Danyluk answering this question requires that the Court “stand back and, taking into account the entirety of the 

circumstances, consider whether application [...] would work an injustice.” 

 

64      As I perceive it, the basis on which Lilly submits that the Court should exercise its discretion not to apply issue 

estoppel to prevent Lilly from relitigating the validity of its patent is that it would be unfair not to give it the benefit of the 

change in the law made in AstraZeneca. It sees this as particularly unfair when it was unsuccessful itself in attempting to 

bring the promise doctrine before the Supreme Court, only to have the Court decide to deal with the doctrine just a few years 

later in response to another innovator company’s leave application. (I appreciate that part of Lilly’s position is that 

AstraZeneca did not really change but rather restored the law, but that is a distinction without a difference in this context.) 

Lilly sees the sheer amount of the damages Teva is seeking as a further factor aggravating the unfairness, especially when 

combined with the financial consequences that it has already suffered from Teva’s entry into the olanzapine market. 

 

65      There are other factors that, in my view, also call for consideration. The first is the nature of the interests at stake. Here 

they are entirely commercial in nature. While I do not depreciate the importance of commercial interests, they are not of the 

same order as, for example, those at stake in Oberlander, above. There the discretion was exercised to enable an individual 

who faced revocation of his citizenship to relitigate the question of his complicity in war crimes based on the Supreme 

Court’s rearticulation of the test for complicity. 

 

66      The consequences for the other party comprise, it seems to me, a further relevant factor. Here Teva can rightly 

complain about the prospect of being “twice vexed” on the issue of validity, when it fought and won on that issue, up to the 

Supreme Court of Canada, based on the law as it stood at the time. 

 

67      In addition, this is a case in which the prior decision is that of a court rather than an administrative tribunal. On the 

authorities, the discretion should be exercised less readily in this situation. 

 

68      Standing back and taking into account the entirety of the circumstances, I conclude that it would not work an injustice 

to apply issue estoppel in this case. As noted above, there is no presumptive right to relitigate an issue on account of a change 

in the law. If the discretion were exercised in this case, it would be difficult to resist its exercise in any case in which there 

was a change in the law on the basis of which a substantial judgment had been granted or refused. That would turn a “special 

circumstances” exception into a general rule, and seriously impair the principle of finality. The Ontario Superior Court has 

recently come to a similar conclusion in analogous circumstances (Apotex v. Schering Corporation, 2018 ONSC 903 (Ont. 

S.C.J.) at para. 64). I conclude, therefore, that issue estoppel applies, and that it bars Lilly from succeeding in its attempt to 

use AstraZeneca to eliminate its liability for section 8 damages. 

 

V. Grounds relating to the application of subsection 8(5) of the Regulations 

 

69      There are also two grounds of appeal in this category. Lilly asserts that the trial judge erred in the assessment of 

damages by (1) ignoring the 11 1/2 month delay caused by Teva withdrawing its first NOA and serving a second, and (2) 

failing to find that serving two NOAs was an abuse of process, when subsection 8(5) of the Regulations required that both of 

these factors be considered. 

 

70      As set out above, subsection 8(5) requires the court, in assessing the amount of compensation, to “take into account all 

matters that it considers relevant to the assessment of the amount, including any conduct of the [parties] which contributed to 

delay the disposition of the prohibition application” (emphasis added). The provision confers on the court a broad discretion 

to determine whether, and to what extent, a claim for compensation should be reduced or eliminated (Apotex Inc. v. Merck & 

Co., 2011 FCA 364, 430 N.R. 74 (F.C.A.) at paras. 37-38, leave to appeal refused, 2012 CanLII 32663 [2012 CarswellNat 

1835 (S.C.C.)]). 

 

71      The Federal Court has stated that this discretion is to be exercised “with due regard to all of the circumstances bearing 

on the claim” (AstraZeneca Canada Inc. v. Apotex Inc., 2017 FC 726 (F.C.) at para. 202). However, there is no reason why 

the exercise of the discretion under subsection 8(5) as to what “matters” to consider and the extent to which they should be 

taken into account should not be reviewable — like other discretionary determinations by the Federal Court — only on the 

Housen standard of palpable and overriding error or error on an extricable question of law or legal principle (Hospira 

Healthcare Corp. v. Kennedy Institute of Rheumatology, 2016 FCA 215, [2017] 1 F.C.R. 331 (F.C.A.) at paras. 28, 66-68, 
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71-73, 79; Mahjoub v. Canada (Citizenship and Immigration), 2017 FCA 157 (F.C.A.) at paras. 71-74). Applying this 

standard, I see no reviewable error in the trial judge’s disposition of the delay and abuse of process issues. I will now deal 

with each of these issues in turn, and explain the basis for my conclusion. 

 

(1) Delay 

 

72      The sequence of events on which this ground of appeal rests can be recapitulated as follows. Teva served its first NOA 

on August 5, 2004. In response, on September 24, 2004, Lilly commenced an application for prohibition. On April 21, 2005, 

Teva withdrew its first NOA. On July 20, 2005, 11 1/2 months after it had served its first NOA, Teva served its second. Lilly 

then commenced a second application for prohibition, on September 8, 2005. The Federal Court granted leave to discontinue 

the first application on June 19, 2006. The trial judge found that the liability period ran from March 3, 2006 to June 5, 2007 

(at para. 24). This was the period from the date on which the Minister certified that an NOC would have been issued in the 

absence of the Regulations to the date of the dismissal of the second prohibition application. 

 

73      Lilly argues that it was an error of law for the trial judge not to accept its submission that the liability period should be 

reduced by the 11 1/2 months that elapsed between service of the first and service of the second NOA, and should therefore 

start to run from March 22, 2007 rather than March 3, 2006. It further argues that the trial judge erred in law by ignoring this 

issue. 

 

74      In my view, the trial judge committed no error of law in his treatment of Lilly’s submission on the start date of the 

liability period. First, the trial judge did not ignore the issue. He expressly stated at paragraph 24 of his reasons that he was 

“not persuaded by Lilly’s arguments relating to abandonment or an alternate start date.” 

 

75      Second, the trial judge went on to state that in fixing the start date he was adopting the date on which, according to the 

evidence, Teva would have received its NOC. This is the presumptive start date, which by paragraph 8(1)(a) of the 

Regulations applies “unless the court concludes that [...] a date other than the certified date is more appropriate.” The trial 

judge did not explain why he was not persuaded by Lilly’s arguments that another date was more appropriate, and it would 

no doubt have been helpful for him to do so. However, the failure of trial judges to show how they arrived at their 

conclusions is not by itself reviewable error, and reasons must be read in their overall context (Hennessey v. R., 2016 FCA 

180, 484 N.R. 77 (F.C.A.) at paras. 9-11). This Court has held that the Regulations impose no deadline by which the generic 

company must serve its NOA, and that as much time as it deems necessary for this purpose is available to it (AB Hassle v. 

Canada (Minister of National Health & Welfare), 2000 CanLII 15586, (2000), 256 N.R. 172 (Fed. C.A.) at para. 19). In this 

context it is understandable why the trial judge declined to exercise his discretion to depart from the presumptive start date. 

 

(2) Abuse of process 

 

76      Lilly argues that for Teva to send two NOAs was an abuse of process. It says that this is a factor that should have led 

the trial judge to find that Teva was not entitled to any section 8 damages, or at a minimum to reduce Teva’s claim, but that 

the trial judge ignored it in his decision. 

 

77      I do not see the trial judge as having ignored Lilly’s submission on this point. On a fair reading of his reasons, I see the 

trial judge’s statement that he was not persuaded by Lilly’s alternative start date arguments as encompassing this argument. 

In any event I do not agree that the sending of two NOAs was in the circumstances here an abuse of process. Even if I were 

inclined to agree with this proposition, Justice Hughes rejected Lilly’s abuse of process contention in his decision dismissing 

Lilly’s second prohibition application. Contrary to Lilly’s position, this was a final determination, so that issue estoppel bars 

Lilly from relitigating this issue. 

 

78      In submitting that the trial judge erred in failing to find that the sending of two NOAs was an abuse of process, Lilly 

relies on the decisions of this Court in Abbott Laboratories v. Canada (Minister of Health), 2007 FCA 140, 362 N.R. 91 

(F.C.A.) [hereinafter Pharmascience], and AB Hassle v. Apotex Inc., 2006 FCA 51, [2006] 4 F.C.R. 513 (F.C.A.). In 

Pharmascience, this Court stated that “multiple NOAs from the same generic relating to a particular pharmaceutical and 

alleging invalidity of a particular patent will generally not be permitted, even if different grounds for establishing invalidity 

are put forward in each” (at para. 41). In AB Hassle, this Court stated that “if a [generic company] submits a second or 
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subsequent notice of allegation relating to the same proposed product and the same patent, the [innovator company] may 

commence prohibition proceedings and argue that the second or subsequent notice of allegation is an abuse of process” (at 

para. 24). 

 

79      However, both of these cases involved attempts by a generic to raise in a second NOA and to litigate questions that it 

had failed to raise in previously decided litigation between the same parties in relation to the same patent. The position here is 

different: here the withdrawal of the first NOA and the discontinuance of the first prohibition application meant that the 

issues raised by Teva would be litigated only once. 

 

80      In finding that Teva’s service of a second NOA was not in the circumstances an abuse of process, Justice Hughes first 

noted that the Regulations provide no procedure for amending an NOA, at least once the matter reaches the courts (2007 FC 

596 (F.C.) at para. 16). He then reviewed both this Court’s decision in Pharmascience and other cases in which courts had 

considered whether the sending of multiple NOAs was abusive. 

 

81      Justice Hughes accepted Teva’s argument that in the absence of an amendment procedure, the withdrawal of an NOA 

and service of a new NOA was the only way a generic company could amend its NOA. He characterized this process as 

“clumsy,” but stated that, “given the arcane and often illogical procedure offered in NOA proceedings, this is the only way to 

do it” (at para. 26). He noted that a generic company that adopted this method might suffer from an award of costs against it 

in the withdrawn proceeding and would have to face a fresh 24-month stay if its new NOA triggered a new prohibition 

application. But, he concluded, if a generic company was willing to accept these possible consequences, “[t]he generic should 

not be driven from its day in Court for amending its NOA in the only way practically possible” (at paras. 26-27). Only if the 

court process had proceeded to a hearing or a decision would the generic company lose the possibility of serving a new, 

amended NOA (at para. 28). 

 

82      I agree with this analysis of the abuse of process issue. But even if there were grounds to disagree, Lilly would be 

barred by issue estoppel from challenging now the determination by Justice Hughes that there was no abuse of process. This 

Court has held that issue estoppel may apply to bar relitigation of subsidiary issues (issues other than infringement and 

validity) decided in prohibition proceedings under the Regulations (Apotex Inc. v. Pfizer Ireland Pharmaceuticals, 2011 FCA 

77, 419 N.R. 189 (F.C.A.) at paras. 24-27). The three conditions for applying issue estoppel, set out above in paragraph 51, 

are all plainly met, and I see no special circumstances in this context that would justify its non-application. 

 

83      Lilly suggests that the decision of Justice Hughes on this issue does not meet the finality condition because Lilly was 

unable to appeal it; as noted above, its appeal from Justice Hughes’s dismissal of its prohibition application was dismissed as 

moot. This suggestion misconceives what finality for issue estoppel purposes entails. A decision is final and binding on the 

parties “when all available reviews have been exhausted or abandoned” (Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63, 

[2003] 3 S.C.R. 77 (S.C.C.) at para. 46 per Justice Arbour). The fact that no appeal from the decision was available does not 

render the decision any less final. I would therefore not give effect to Lilly’s abuse of process argument. 

 

VI. Grounds relating to the finding that Teva could and would have come to market in March 2006 

 

84      There are three grounds and four sub-grounds in this category. Lilly submits that the trial judge erred in (1) putting the 

burden on Lilly to show that Teva could not and would not have come to market with its generic version of olanzapine in 

March 2006, rather than on Teva to show that it could have and would have done so; (2) ignoring uncontradicted evidence on 

four key elements of his finding that Teva could and would have come to market; and (3) relying on inadmissible hearsay and 

lay opinion evidence to support a March 2006 entry date. Lilly argues that as a consequence of these errors, the trial judge 

effectively asked only that Teva prove the date on which the Minister certified that it would have obtained its NOC in the 

absence of the Regulations, and thus failed to hold Teva to proving that it could and would have entered the market on that 

date. 

 

(1) Burden of proof 

 

85      This Court reviewed in Venlafaxine, above, the principles governing proof of damages in section 8 claims. It pointed 

out that section 8 makes compensation available for “any loss suffered” during the relevant period. The generic company 
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suing for damages under section 8 must therefore show that it actually suffered a loss caused by the innovator company’s 

unsuccessful prohibition application (2016 FCA 161 (F.C.A.) at para. 44). “If [it] cannot prove a loss caused by the failed 

proceedings under the [Regulations] during that period, it cannot recover section 8 damages.” 

 

86      As the Court went on to explain, “[t]ypically most of the [generic company’s] loss will be its inability to sell its 

version of a drug during that period, in other words, the financial impact of lost sales” (at para. 45). To assess the existence 

and amount of any loss, the Court stated, the trial court must examine what would have happened had the innovator not 

brought the unsuccessful prohibition application. “In effect,” therefore, “the court is examining a hypothetical world. What 

would have happened in that hypothetical world must be proven by admissible evidence and any permissible inferences from 

that evidence” (at para. 46). 

 

87      Showing that sales were lost requires the generic company to show that in the hypothetical world it both could have 

and would have made the lost sales (at paras. 48-51): 

[50] Both “would have” and “could have” are key. Compensatory damages are to place plaintiffs in the position they 

would have been in had a wrong not been committed. Proof of that first requires demonstration that nothing made it 

impossible for them to be in that position — i.e., they could have been in that position. And proof that plaintiffs would 

have been in a particular position also requires demonstration that events would transpire in such a way as to put them in 

that position — i.e., they would have been in that position. 

[51] Both elements have to be present. “Could have” does not prove “would have”; “would have” does not prove “could 

have” [...]. 

 

88      The Court confirmed that the party claiming section 8 damages bears the burden of proving, on a balance of 

probabilities, the hypothetical world in which it would have made the sales that it claims it lost (at para. 54). It observed that 

this allocation of the burden was consistent with that in other contexts, such as claims for breach of contract or for damages 

in tort: there too the party claiming damages ordinarily bears the burden to prove what would have happened but for the 

commission of the breach or wrong (at para. 55). 

 

89      The Court proceeded to add a corollary, by reference to the Supreme Court’s decision in Rainbow Industrial Caterers 

Ltd. v. Canadian National Railway, 1991 CanLII 27, [1991] 3 S.C.R. 3 (S.C.C.). Where the party defending the claim seeks 

to establish a different hypothetical world than that put forward by the claimant, and thus to set up a new issue or a positive 

defence, the party defending the claim bears the burden of proving it (Venlafaxine, at paras. 58-65). The claimant, “having 

proved its version of the hypothetical world, does not have to disprove other speculative hypotheses” (at para. 63). 

 

90      In directing himself on the burden of proof, the trial judge referred expressly to this Court’s decision in Venlafaxine, 

which was rendered shortly after final argument at trial (2017 FC 88 (F.C.) at paras. 9-10). He stated, “Teva shoulders the 

legal burden of establishing all of the elements of its claim for damages: this includes showing that its alleged losses were a 

product of the operation of the regulations” (at para. 9). He added that “Lilly has an evidentiary burden to respond to Teva’s 

evidence, and bears the legal burden in respect of its defences” (at para. 10). He gave the following example: “For example, 

in its defence Lilly maintains that Teva had earlier abandoned its claim for damages and that the start date for the period of 

liability is much later than the date certified by the Minister. Lilly bears the burden of proof on those issues” (at para. 10; 

citation to Venlafaxine omitted). Later in his reasons, he stated that “[t]he question of whether Teva could have and would 

have launched [in the hypothetical world that it put forward] can be answered only after considering all of the relevant 

evidence; it is my responsibility to answer it based on all of the evidence before me” (at para. 15). I see no reviewable error in 

the trial judge’s statement of the burden of proof. 

 

91      Lilly argues in particular that the sentence, “Lilly has an evidentiary burden to respond to Teva’s evidence, and bears 

the legal burden in respect of its defences,” reflects an improper shifting of the burden of proof to Lilly. I do not agree. The 

phrase “evidentiary burden” (and the similar phrase “evidential burden”) can be confusing, in part because “to satisfy an 

evidential burden a party is not required to prove anything”; see the discussion in S.N. Lederman, A.W. Bryant and M.K. 

Fuerst, The Law of Evidence in Canada, 4th ed. (Markham, Ontario: LexisNexis Canada Inc., 2014 at pp. 87-90, 99-101. But 

here in my view the trial judge used the phrase simply to indicate that evidence adduced by Teva might result in the drawing 

of an inference adverse to Lilly, and that Lilly ran the risk of an adverse inference unless it led or pointed to evidence to the 
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contrary (Snell v. Farrell, [1990] 2 S.C.R. 311 (S.C.C.) at pp. 329-330, 1990 CanLII 70). As for the second part of the 

sentence, the example given by the trial judge makes it apparent that he was merely restating, innocuously, the corollary 

derived from Rainbow Industrial Caterers discussed above in paragraph 89. 

 

92      Lilly also submits that paragraphs 30 to 43 of the trial judge’s reasons support its position that the trial judge shifted 

the burden to Lilly once the patent hold date was proved. In this portion of his reasons the trial judge addressed Lilly’s 

contention that the start date of the liability period should be March 2007 rather than the patent hold date in March 2006. 

 

93      It is true that the discussion in these paragraphs focuses on Lilly’s evidence aimed at showing that Teva could not have 

come to market in March 2006, rather than Teva’s evidence that it could. But the trial judge had already concluded, in 

paragraph 24 of his reasons, that “the evidence demonstrates that Teva would have been able to put its product on the market 

upon receiving its NOC on March 3, 2006.” This was a finding that Teva had met its burden on the “could have” issue. 

 

(2) Ignoring uncontradicted evidence 

 

94      Lilly argues that the trial judge erred by ignoring uncontradicted evidence on key elements of Teva’s claim — 

evidence that (1) Teva did not have access to the necessary active pharmaceutical ingredient, olanzapine, as of March 2006, 

when the trial judge determined the liability period began, but only began to receive API, in small quantities, in September 

2006; (2) Teva did not complete its validation and approval process until March 2007, and could not begin the process until it 

received the API; (3) Teva had decided to wait before launching its generic olanzapine products until it obtained regulatory 

approval for API made through [text omitted] [an alternate] process, and this did not occur until March 2007; and (4) [text 

omitted]. 

 

95      Lilly asserts that these are all errors of law, subject to the correctness standard. In making this submission, it relies first 

on the proposition that it is an error of law to make a finding of fact for which there is no support in the evidence (citing R. v. 

H. (J.M.), 2011 SCC 45, [2011] 3 S.C.R. 197 (S.C.C.) at paras. 25-28; Aubrey v. Teck Highland Valley Copper Partnership, 

2017 BCCA 144 (B.C. C.A.)), and second on the proposition that a trial judge’s failure to address relevant evidence may 

constitute a material error justifying appellate intervention “if the omission gives rise to the reasoned belief that the trial 

judge must have forgotten, ignored or misconceived the evidence in a way that affected his or her conclusion” (Merck Frosst 

Canada Ltée c. Canada (Ministre de la Santé), 2012 SCC 3, [2012] 1 S.C.R. 23 (S.C.C.) at para. 125). 

 

96      However these alleged errors are characterized, in my view they are not made out on the record before the trial judge. 

There was at a minimum some evidence to support the findings of the trial judge on the first three points that Lilly raises. On 

the fourth point, there was insufficient evidence to establish Lilly’s proposition, and therefore nothing that called for evidence 

in response. This ground of appeal accordingly provides no basis on which this Court may interfere with the trial judge’s 

decision (Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.) at para. 1). For the Court to interfere would be to 

retry the case, something that it is not of course appropriate for an appellate court to do. 

 

97      I now consider each of the four points in turn. In doing so I keep in mind the further statement in Merck Frosst Canada 

Ltd., above, that “the failure of a judge at first instance to discuss a relevant factor in depth, or even at all, is not itself a 

sufficient basis for an appellate court to reconsider the evidence” (at para. 125, citing Housen). 

 

98      I also note the manner in which the trial judge limited the evidence that Teva could call. Teva sought to meet its 

burden by, among other things, leading evidence from witnesses who at the relevant time were employees or officers of Teva 

as to what they thought would or would not have happened in a hypothetical world in which Teva was free to enter the 

market. The trial judge agreed with Lilly that evidence of this kind was inadmissible as improper lay opinion evidence. He 

proposed to the parties that the best way to provide the relevant evidence would be to explore with fact witnesses what they 

did in the real world, and then ask them whether they knew of any reason why they would have acted differently in the 

hypothetical world. This approach, he stated, would confine fact witnesses to their own knowledge and experience (at paras. 

11, 13). On this basis, he stated, he did not consider the testimony of fact witnesses in which they offered opinions about 

what would or would not have happened in the hypothetical world, but relied solely on the opinions of experts and his own 

inferences drawn from the evidence (at para. 16). 

 

99      In my view, the trial judge erred in restricting in this manner the evidence that Teva was entitled to call to establish 
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that it could have and would have entered the market in March 2006. This Court held in Venlafaxine that evidence of this 

kind from a former executive of a generic company was admissible: that he “[had] the expertise having been employed there 

for a number of years to say, this is what we [...] would have done [in the hypothetical world] or this is what I believe we 

would have done” (at para. 106). This Court has also faulted a generic company for failing to call evidence of what it would 

have done in the hypothetical world (Apotex Inc. v. Merck & Co., 2015 FCA 171, [2016] 2 F.C.R. 202 (F.C.A.) at para. 93 

(Lovastatin)). 

 

100      The trial judge here referred to the very passage from this Court’s reasons in Venlafaxine referred to in the paragraph 

above. But based on this Court’s observation in Venlafaxine that “[t]he Federal Court considered that sort of evidence 

admissible on the issue of [the generic company’s] general intentions in the hypothetical world and evidence of the general 

steps it took to prepare itself for entry into the market,” he drew a distinction between evidence as to “general intentions or 

preparatory steps” — which he acknowledged was admissible — and evidence as to “what they actually would have done or 

what would have actually happened in the but-for world” — which he determined was not (at para. 14). 

 

101      In my respectful view, this is neither a workable nor a principled distinction. It is not workable because there can be 

no bright line between “general intentions” and “what they actually would have done.” It is not principled because it does not 

reflect the rationales for admitting opinion evidence from lay witnesses, which include that the witness has the necessary 

experiential capacity to draw the inferences (Lederman, Bryant and Fuerst, The Law of Evidence in Canada, above at p. 774). 

 

102      However, the trial judge did not have the benefit of this Court’s recent decision on this point in Toronto Real Estate 

Board v. Commissioner of Competition, 2017 FCA 236 (F.C.A.). There the Court drew a different distinction in the 

analogous context of considering what evidence is admissible to demonstrate the hypothetical world that would have 

unfolded in the absence of anti-competitive restrictions (at para. 81, emphasis in original): 

[L]ay witnesses cannot testify on matters beyond their own conduct and that of their businesses in the “but for” world. 

Lay witnesses are not in a better position than the trier of fact to form conclusions about the greater economic 

consequences of the “but for” world, nor do they have the experiential competence. While questions pertaining to how 

their particular business might have responded to the hypothetical world are permissible provided the requisite 

evidentiary foundation is established, any witness testimony regarding the impact of the [...] restrictions on competition 

generally strays into the realm of inappropriate opinion evidence. 

 

103      Based on this distinction, which I would reiterate and apply here, the trial judge incorrectly stopped witnesses called 

by Teva on the question of what it could and would have done in the hypothetical world from giving admissible evidence on 

“their own conduct and that of their businesses in the ‘but-for’ world.” But despite the limits that the trial judge imposed 

there was in my view evidence to support the findings made by the trial judge on the three points for which Lilly submits 

evidence was lacking. Considering the evidence improperly excluded makes this even clearer. 

 

(a) Access to API 

 

104      Lilly argues that there was undisputed evidence that Teva did not have access to API as of March 2006. It points to 

evidence that it says showed that Teva placed its first purchase order for API with its supplier, Dr. Reddy’s Laboratories in 

India, in March 2006 for delivery in April 2006, and that delivery was delayed several times, so that API ordered in March 

and April 2006 was not delivered until September and October 2006. It says that no explanation for the delay was provided 

by the witness Teva called from Dr. Reddy’s, Rajesh Sadanandan, and that Teva provided no other evidence to explain its 

real world inability to obtain API during the period from March to September 2006. This is a “could have” issue.  

 

105      I would not accept Lilly’s submission on this point. There was evidence to support the inference drawn by the trial 

judge that API would have been available to Teva to enable it to launch in March 2006. 

 

106      In initially seeking regulatory approval from Health Canada for its generic olanzapine products, Teva used API 

obtained from Dr. Reddy’s. This API was manufactured by a first process, developed in 2002. Dr. Reddy’s began to sell this 

process 1 API in the period 2002-2003. It later developed a second process for manufacturing olanzapine API in response to 

requests from customers in Europe, [text omitted]. It began selling process 2 API to the commercial market in 2007. Teva 
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made a notifiable change submission to Health Canada for process 2 olanzapine, and received regulatory approval for process 

2 on March 22, 2007. 

 

107      There was evidence from two Teva witnesses — Dr. Brian Des Islet, the head of Teva’s Regulatory Affairs 

Department in 2006, and Mr. Fishman — that in the hypothetical world Teva would have launched with process 1 API in 

March 2006. Dr. Des Islet testified among other things that Teva would have used process 1 because it was the only process 

for which, at that time, Teva had regulatory approval (Appeal Book, Vol. 56, p. 14373). 

 

108      While it appears from paragraph 37 of his reasons that the trial judge considered at least some of this evidence to be 

inadmissible, in my view he was fully entitled to admit and rely on it. Moreover, the transcript indicates that no objection was 

made to the evidence when it was given; this is another reason why it can be considered admissible (Apotex Inc. v. Pfizer 

Canada Inc., 2014 FCA 54, 117 C.P.R. (4th) 401 (F.C.A.) at para. 9). Dr. Des Islet also testified that in the real world, Dr. 

Reddy’s has been Teva’s source of supply for olanzapine API throughout, from the regulatory approval process through 

commercial launch to ongoing commercial supply (Appeal Book, Vol. 56, p. 14368). 

 

109      Mr. Fishman, whose evidence consisted in part of responses to questions recast to follow the trial judge’s guidance as 

to what he considered permissible, testified that it would have been highly unusual for Teva not to launch when it had an 

NOC for an available product (process 1 olanzapine) and a potential single-source market opportunity (Appeal Book, Vol. 

56, pp. 14490-14491). 

 

110      Mr. Sadanandan worked at the Dr. Reddy’s plant that manufactured both process 1 and process 2 API, and had 

responsibilities for sales of olanzapine API since 2003. He testified that Teva was “a global key account” for Dr. Reddy’s, 

and that the plant had the capacity from 2005 on to manufacture 1800 kilograms of process 1 API. It is common ground that 

that this was sufficient capacity to supply Canadian demand. Dr. Reddy’s continues to supply both process 1 and process 2 

API to the commercial market in a variety of countries (Appeal Book, Vol. 56, pp. 14553-14554). It has been one of Teva’s 

substantial suppliers, of multiple products (Appeal Book, Vol. 57, pp. 14776-14777). 

 

111      Counsel for Lilly put to Mr. Sadanandan documents from Teva’s records that appeared to show a six-month delay in 

the delivery of API ordered by Teva in March 2006. Mr. Sadanandan had no knowledge of the reasons for any delay, but 

suggested that it could have been associated with the delivery date requested by the customer (Appeal Book, Vol. 56, p. 

14564). Dr. Gordon Munro, an expert witness called by Lilly, agreed that the delivery date shown on a purchase order could 

be the requested delivery date (Appeal Book, Vol. 58, 14902). In the end there was no definitive evidence on this question, 

though the parties agreed that any delay was with respect to process 2 rather than process 1 material. 

 

112      Lilly made before the trial judge the same submission now made to this Court — that this unexplained delay meant 

that Teva would have been unable to obtain sufficient supplies of API to launch in March 2006, so that Teva failed to meet its 

“could have” burden. However, the trial judge rejected this submission, in part because he recognized that Lilly’s arguments 

were directed to process 2 API, while Teva’s “would have” case was that it would have launched with process 1. He stated 

(at para. 35): 

I disagree with Lilly’s position. While the evidence shows that Teva could not have marketed its product with Process 2 

API prior to March 22, 2007, it equally demonstrates that Teva could have sold olanzapine tablets containing Process 1 

API as of March 3, 2006. Dr Reddy’s was in a position to supply it. Mr Rajesh Sadanandan, an employee of Dr Reddy’s 

who was responsible for European sales of Dr Reddy’s API products at the relevant time, explained that Process 1 was 

developed in 2002. During the 2005 to 2007 period, Dr Reddy’s was capable of producing about 1800 kg a year. 

 

113      In essence, Lilly is now asking this Court to find that the absence of a definitive explanation for the possible delay in 

supplying process 2 API bars the trial judge from drawing the inference that Teva could have obtained sufficient process 1 

API to launch in March 2006. But there was evidence, including the evidence summarized above, to support drawing that 

inference. Contrary to Lilly’s submission, this evidence went beyond evidence merely of capacity to supply, which this Court 

has held is not sufficient (Venlafaxine, above at paras. 165-168); it included evidence of the business relationship between 

Teva and Dr. Reddy’s and evidence of the supply of API by Dr. Reddy’s in the real world. I do not, therefore, accept Lilly’s 

argument on this point. 
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(b) Timing of validation and regulatory approval 

 

114      Lilly argues that Teva did not complete the validation of the manufacturing process for its olanzapine products and 

the regulatory approval process until March 2007, and that it could not begin the validation and regulatory approval process 

until it had its API. It says that Teva adduced no evidence that it could have completed the process any faster than the time it 

took in the real world — approximately six months after receipt of the API. This too is a “could have” argument. 

 

115      This argument can relate only to process 2 API, since it was for process 2 API that Teva obtained regulatory approval 

in March 2007; it had obtained approval for process 1 API earlier. The argument is therefore of little moment if it is accepted 

— as it was by the trial judge — that Teva would have launched with process 1. 

 

116      In any event there was also evidence that the validation process could have been accelerated had it been necessary. 

Teva led evidence from Gordon Boughner, who in 2006 was Teva’s director of marketing, with responsibility for the launch 

of new products. He was directly involved in the launch of olanzapine. 

 

117      Mr. Boughner explained that Teva planned its launch activities with a view to a projected launch date. This date was 

determined taking into account whether the new product is the subject of patent proceedings. For olanzapine a June 2007 

launch date was estimated based on the expected completion date of the proceeding under the Regulations. Teva aimed to 

complete validation sufficiently in advance of projected launch to allow a buffer if something went wrong, but not so early 

that the product would not have sufficient remaining shelf life once delivered to customers. In general, it tried to carry out 

validation six months in advance of launch (Appeal Book, Vol. 57, pp. 14777-14778, 14782). 

 

118      Mr. Boughner testified, based on his 15 years of experience, that Teva was capable of carrying out validation more 

quickly if necessary — in as little as a month. While counsel for Lilly objected to this evidence as improper opinion, it seems 

to me to be entirely unobjectionable based on the criteria for lay opinion evidence discussed above (Appeal Book, Vol. 57, 

pp.14778-14779). In any event, in the hypothetical world there would have been no need for Teva to validate more quickly: it 

could have timed the start of the validation process to its estimate of when, absent the Regulations, it would have been in a 

position to launch. 

 

119      I would not give effect to Lilly’s argument based on the timing of validation and approval. 

 

(c) Waiting for regulatory approval for API made through a non-infringing process 

 

120      Lilly argues that there was uncontested evidence — evidence that bears on the “would have” question — that because 

of concerns that [text omitted], Teva had decided to wait before coming to market until it obtained regulatory approval for 

process 2 API. As noted above, regulatory approval for process 2 API was not obtained until March 22, 2007. In making this 

argument Lilly relies on the proposition, accepted by this Court, that a party’s conduct in the real world can be a proxy for 

what it would have done in the hypothetical world (Lovastatin, above at paras. 90, 92; Sanofi-Aventis Canada Inc. v. Teva 

Canada Ltd., 2014 FCA 67, 126 C.P.R. (4th) 1 (F.C.A.) at para. 83). 

 

121      There was certainly evidence, some of which has already been referred to, that process 2 had been developed by Dr. 

Reddy’s [text omitted]. There was also evidence that in the real world Teva launched using process 2, and that this course of 

action allayed the concerns [text omitted] (Appeal Book, Vol. 56, p. 14379). 

 

122      However, there was also evidence that in the hypothetical world, Teva would have [text omitted] launched with 

process 1, the only process for which it had approval in March 2006. As set out in paragraph 107, that was the evidence of 

Dr. Des Islet, to which no objection was taken when he gave it. In addition, Mr. Fishman testified that he could not recall any 

case in which Teva did not launch into a single-source product market. He was also asked whether his testimony as to what 

Teva would have done in March 2006 would change [text omitted]. His answer was that it would not (Appeal Book, Vol. 56, 

pp. 14490-14491). The trial judge allowed these questions in the face of objection from Lilly, subject to further consideration. 

In my view this was also admissible evidence, and was at minimum evidence from which a “would have” inference could be 

drawn. I therefore do not accept Lilly’s argument on this point. 
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(d) Infringement of claim 20 

 

123      Lilly submits that there was uncontested evidence that [text omitted] would infringe claim 20 of its patent, a claim 

that was never held invalid. In making this submission it relies on the evidence of Dr. Gordon Munro, a pharmacist and 

chemist called by Lilly as an expert. It argues, based on Venlafaxine (above at para. 50), that showing that it could and would 

have come to market required Teva to demonstrate that nothing made it impossible for it to do so, and that Teva could not 

meet this burden if it would have infringed. 

 

124      Dr. Munro stated in his supplemental expert report that he “would consider” [text omitted]. But in cross-examination 

(Appeal Book, Vol. 58, pp. 14909-14910), he described this statement as “an observation,” and stated that “the patent issue” 

did not figure in his assessment as to when Teva could have launched its olanzapine product, and was “not his main area of 

expertise.” He confirmed that he had conducted no validity analysis of claim 20, and ultimately gave the following evidence 

when asked about his opinion on infringement: 

I haven’t got a conclusion on infringement. I said, from a chemistry perspective, it looks to me as if that would fit. That 

is very different from saying whether it infringes or not because that requires a more detailed legal analysis and possibly 

a more detailed analysis of the chemistry, as well. That is not what I was here to do and not what I did. 

 

125      The trial judge was not prepared to find on this and the other evidence before him that [text omitted] infringed claim 

20 of Lilly’s patent; he found “little or no evidence” of infringement. He was therefore unable to conclude that Teva would 

have been legally prevented from entering the market with process 1 in March 2006. He stated that “[t]he evidence shows 

that Teva might have been concerned about [text omitted], but that is not proof of [text omitted]” (at para. 38). 

 

126      I see no basis on which this Court could interfere with the trial judge’s finding on this issue. 

 

(3) Hearsay and lay opinion evidence 

 

127      Lilly argues that the trial judge’s determination that Teva would have and could have come to market in March 2006 

was based on inadmissible hearsay and lay opinion evidence. I have already dealt with the admissibility of lay opinion 

evidence. I have also discussed the evidentiary basis for the trial judge’s findings on the four points that Lilly identifies as 

particularly problematic. In view of the admissible evidence that supports the trial judge’s conclusions on the first three of 

these points, and the absence of evidence to support Lilly’s position on the fourth point, I see little advantage in addressing 

further this element of the appeal. 

 

128      I will however address one additional point emphasized by Lilly in its argument under this heading, which though it 

does not involve either hearsay or lay opinion evidence arises from evidence that Lilly complains was hearsay. That is the 

impact of an injunction granted in the United States on Teva’s access to API from Dr. Reddy’s. 

 

129      In his examination in chief, Dr. Des Islet was asked what he would have to say in response to the argument that 

process 1 could not in fact be commercialized. His answer was as follows: “That is not my understanding. I don’t have direct 

information. From speaking with our procurement people and through our global sources, Dr. Reddy’s was capable of 

supplying process 1 and, in fact, did so for the U.S. market” (Appeal Book, Vol. 56, p. 14373). 

 

130      Lilly argues that the phrase “I don’t have direct information” makes this evidence blatant hearsay. However, Lilly did 

not object to the evidence at the time it was given. In any event the trial judge did not appear to rely on it, and I have already 

discussed the other evidence, including that of Mr. Sadanandan, that supports the trial judge’s finding on the ability of Dr.  

Reddy’s to supply process 1 API. 

 

131      But Lilly goes on to argue that it would have been impossible for Dr. Reddy’s to supply the U.S. market from 2006 

through 2011, because Dr. Reddy’s was during this period subject to an injunction issued by the United States District Court 

for the Southern District of Indiana, Indianapolis Division, in May 2005 in a proceeding by two Lilly companies against 

defendants including Dr. Reddy’s Laboratories, Ltd. and Teva Pharmaceuticals USA, Inc. The injunction prohibited the 
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defendants and related parties from infringing the United States patent for olanzapine by, among other things, importing it 

(Appeal Book, Vol. 5, pp. 1272-1274). Lilly also argues that packing slips and invoices entered into evidence show that Teva 

received bulk API via Dr. Reddy’s in the United States, and that this too would have been prohibited by the injunction.  

 

132      It is not apparent from Dr. Des Islet’s evidence what time period he was referring to in speaking of the supply of the 

U.S. market. As the trial judge observed, it is also unclear whether, in suggesting that the injunction would have barred 

shipments of API to Teva through the United States, “the evidence on which Lilly relies shows the actual provenance of 

shipments of API to Teva in Canada, or whether they [sic] simply show where the documents originated or where the billing 

occurred.” “On this evidence,” he stated, “[he could not] conclude that the shipments of API were illegal” (at para. 39). 

 

133      I see no basis on which this Court could interfere with this finding. In any event, Lilly led no expert evidence to 

explain the reach and potential impact of the injunction. That is a further reason why the injunction provides in my view no 

basis to question the trial judge’s finding on the “could have” issue. 

 

VII. Grounds relating to the trial judge’s finding as to Teva’s trade-spend rate 

 

134      Quantifying Teva’s entitlement to damages under section 8 required taking into account what its “trade-spend” would 

have been on olanzapine in the hypothetical world. As the trial judge noted, trade-spend “represents the after-sales amount 

paid by generic drug manufacturers to their purchasers, mainly pharmacies and other retailers. Trade-spend can take various 

forms: rebates, trade allowances, educational subsidies, purchasing incentives, etc.” (at para. 104). Through trade-spend, 

generic companies seek to provide incentives to retailers to purchase their products. The higher the trade-spend rate, the 

lower would be Teva’s recovery. 

 

135      At trial, Lilly sought a finding that Teva’s trade-spend rate on olanzapine would have been in the range of [text 

omitted]. The trial judge did not accept this position. He accepted instead Teva’s position that the rate would have been 

29.4%, the figure put forward by Errol Soriano, an accountant and business valuator called as an expert by Teva (at paras. 

106, 118, 120): 

[106] [...] I am satisfied that in the 2006-2007 time frame, Teva’s trade-spend would have been lower for generic 

olanzapine than it would have been than for its other products. In particular, given that Teva would have been the sole 

generic on the market during the relevant period, I am satisfied that its trade-spend rate would have been relatively low. 

Teva says it should be no higher than 30%. I agree. 

 

136      This was a finding of fact, reviewable only for palpable and overriding error. 

 

137      In coming to this finding, the trial judge reviewed (at paras. 107-117) both the evidence of Ann Woods, a chartered 

financial analyst with some experience in the pharmaceutical industry, who was called as an expert by Lilly, and the evidence 

of the witnesses, both fact and expert, who testified for Teva on this issue: Mr. Soriano; Oksana Tressel, a former financial 

officer with Teva; Doug Somerville, Senior Vice-President and General Manager at Teva; Mr. Fishman; and Gordon Fahner 

of Apotex Inc. Mr. Somerville and Mr. Fishman were both involved in setting Teva’s trade-spend policy. There was ample 

evidence to support the finding that in a sole-source market, Teva’s trade-spend rate would have been relatively low. 

 

138      However, Lilly argues that the trial judge made three errors of law: (1) relying on the opinion given by Mr. Soriano, 

when it was based on inadmissible hearsay; (2) relying on a summary prepared by Ms. Tressel, which was inadmissible 

hearsay but which the trial judge improperly concluded was a business record; and (3) relying on factual findings from other 

section 8 cases. 

 

139      I will consider first the hearsay arguments that Lilly advances, and then the asserted reliance on other section 8 cases. 

In my view, the trial judge made no error warranting interference with his finding on trade-spend. 

 

(1) The hearsay arguments 
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140      In his evidence, Mr. Soriano discussed at some length, as a proxy for the trade-spend on olanzapine in the 

hypothetical world, the actual trade-spend by Teva on another drug, venlafaxine, during the 2006-2007 period. Venlafaxine 

was the subject of a licensing agreement between Teva and an innovator pharmaceutical company. In deriving the actual 

trade-spend on venlafaxine, Mr. Soriano relied on data set out in a report prepared by Deloitte & Touche LLP for the 

innovator company tracking Teva’s compliance with the licensing agreement. He also relied on a collection of Teva 

documents containing information about trade-spend on venlafaxine and on a summary prepared by Ms. Tressel (Appeal 

Book, Vol. 57, p. 14715). 

 

141      The starting point for his opinion on the trade-spend rate was Ms. Tressel’s summary. He used the Deloitte report for 

confirmation, and then made two downward adjustments — the first reflecting the unique circumstances in which a payment 

was made to a larger customer and the second, an increase in trade-spend for venlafaxine in the period immediately preceding 

the market entry of other generic competition. The adjustments brought his calculation of the average trade-spend on 

venlafaxine from 33.9% to 29.4%. That was the figure that he adopted for trade-spend on olanzapine in the hypothetical 

world (Soriano Report, Appeal Book, Vol. 48, pp. 12505-12509; Appeal Book, Vol. 57, pp. 14716-14717, 14721). The trial 

judge expressly found, based on the evidence of Mr. Somerville, that the two adjustments were appropriate (at para. 121). 

 

142      The trial judge ruled that the Deloitte report was inadmissible hearsay, and that it did not meet the test for the 

business records exception (at paras. 17-18). No one from Deloitte was called as a witness at trial. The trial judge noted that 

the author of the report and the details surrounding its preparation were unknown. 

 

143      He also ruled the Teva documents inadmissible (at paras. 19-20). He observed that they were not prepared 

contemporaneously with the transactions they were said to record, and that their authors were not called as witnesses. He 

stated that, even though there were some indications that the documents were reliable, the necessity criterion for the 

admission of hearsay was not met. This was because direct evidence relating to trade-spend was provided by Teva’s fact 

witnesses, Ms. Tressel, Mr. Somerville and Mr. Fishman. It was therefore “not necessary to look to the Deloitte report or  the 

other impugned documents to determine what Teva’s trade-spend rate was for venlafaxine.” 

 

144      However, the trial judge rejected Lilly’s contention that Ms. Tressel’s summary was inadmissible hearsay (at para. 

114). He found the summary to meet the criteria for application of the business records exception to the hearsay rule: it 

reflected the underlying data captured in Teva’s financial records system; it was Ms. Tressel’s responsibility to assemble the 

data; she personally verified the accuracy of the information that it set out; and it was prepared in the ordinary course of 

business for purposes of tracking trade-spend on venlafaxine. 

 

145      A trial judge’s ruling on admissibility, including admissibility under the business records exception to the hearsay 

rule, is entitled to deference if informed by correct principles of law (Boroumand v. R., 2016 FCA 313 (F.C.A.) at paras. 3, 

5). I see no departure from correct principles of law in the trial judge’s analysis here, and his factual conclusions concerning 

the summary all had support in Ms. Tressel’s evidence as to how and why the document was prepared and the source of the 

information that it contained (Appeal Book, Vol. 57, pp. 14678, 14683). The trial judge did not err in applying the business 

records exception and treating the summary as proof of its contents. 

 

146      Where then does this leave Lilly’s hearsay arguments? There is no doubt that Mr. Soriano’s opinion was based in part 

on inadmissible hearsay. However, this does not necessarily render the opinion itself inadmissible; rather, it ordinarily goes to 

the weight to be given to the opinion (R. v. Lavallee, [1990] 1 S.C.R. 852 (S.C.C.) at pp. 893-896, 1990 CanLII 95). Here Mr. 

Soriano started with admissible evidence — Ms. Tressel’s summary — in formulating his opinion on the likely trade-spend 

rate. The adjustments that he made were also supported by admissible evidence, that of Mr. Somerville. In these 

circumstances I see no error of law on the part of the trial judge in relying on Mr. Soriano’s opinion to the extent that he did. 

 

(2) Reliance on other section 8 cases 

 

147      Lilly argues that the trial judge relied on the findings in other section 8 cases involving other drugs and parties as 

evidence going to the appropriate trade-spend rate in this case. It says that this amounted to making a finding based on 

evidence not before the court and not accessible to Lilly. I do not agree with this characterization. 

 

148      The reference by the trial judge to other cases followed his summary of evidence given by Lilly’s expert Ms. Woods 
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(at para. 107). As the trial judge pointed out, she testified that a single-source trade-spend rate was “a fiction” — that retailers 

look to recover an overall rebate percentage from drug manufacturers regardless of the molecules (that is, the drugs) they are 

selling, so that manufacturers do not set trade-spend rates molecule by molecule. 

 

149      The trial judge first observed that this opinion did not accord with the other evidence before him. He then went on to 

say this (at para. 108): 

Further, it does not correspond with findings in other s 8 damages cases where this Court has concluded that 

single-source trade-spend rates are very low, much lower even than percentage put forward by Teva in this case. For 

example, Justice Phelan found that the trade-spend rate on a single-source molecule in circumstances where there was a 

risk of an infringement action was 8.9% (Apotex v Takeda, above, at paras 161-162). Justice Zinn found that the 

trade-spend rate on venlafaxine in a single-source market would have been 15% (Pfizer Canada Inc v Teva Canada 

Limited, above, at para 217). 

 

150      In my view, this was not reliance on findings in other cases as evidence. The trial judge was merely using the 

conclusions in other cases to support his rejection of Ms. Woods’ opinion that single-source trade-spend rates were “a 

fiction.” I see nothing in this point that would warrant interfering with the judgment. 

 

VIII. Teva’s grounds of cross-appeal 

 

151      In its cross-appeal, Teva takes issue with three aspects of the trial judgment. It argues that the trial judge (1) erred in 

law, or in the alternative made a palpable and overriding error of fact, in denying recovery for pipefill sales; (2) similarly 

erred in law or in fact in failing to provide for an adjustment to take into account systemic under-reporting of sales; and (3) 

made a palpable and overriding error of fact in determining the price at which Teva’s olanzapine products would have been 

listed on the Ontario formulary as of January 1, 2007. 

 

152      As the manner in which Teva has framed its cross-appeal reflects, appellate courts must show considerable deference 

to trial judges before varying the quantum of damages. The Housen standard applies (Richard c. Time Inc., 2012 SCC 8, 

[2012] 1 S.C.R. 265 (S.C.C.) at para. 189). The assessment of damages is ordinarily a question of mixed fact and law, 

reviewable only for palpable and overriding error or extricable error of law. 

 

153      For the reasons that follow, I would nonetheless allow the cross-appeal as it relates to recovery for pipefill sales and 

under-reporting. I would not disturb the trial judgment as it relates to Ontario pricing. 

 

(1) Pipefill 

 

154      Teva sought at trial compensation for losses during the liability period that included lost pipefill sales — “that is, the 

quantity of sales Teva would have made to distributors in the but-for world [...] that would not be captured by retail sales 

figures [...].” It submitted that compensation for losses attributable to lost pipefill sales has been ordered in other section 8 

cases (at para. 90). 

 

155      The trial judge rejected this element of Teva’s claim. He stated that as he understood it, “pipefill represents the 

differential between retail sales and the quantity of product leaving the factory.” He continued (at para. 92): 

That differential represents sales that would have been made outside the liability period. It is true that pipefill may 

represent some lost sales in the sense that in the but-for world Teva would have moved a certain amount of inventory 

into the distribution stream which, in due course, would be sold to customers. In the but-for world, those sales would 

have been made, but they would have been made outside the liability period. Accordingly, for present purposes, they 

should not be included in Teva’s losses. 

 

156      The trial judge went on to express his agreement with the opinion of Dr. Iain Cockburn, an economist called by Lilly 
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as an expert. Dr. Cockburn opined that the appropriate way to deal with the delay between manufacture and retail sale would 

be to award Teva interest representing the time value of the money tied up in inventory during the period of delay. In his 

view, to award compensation for inventory sold to distributors and not captured in retail data would be to count each tablet 

leaving the factory as a sale, and thus to provide over-compensation. “As he explained,” the trial judge recounted, “the 

accumulation of product in wholesalers’ warehouses will eventually be sold. Since it will be sold, it cannot constitute lost 

sales” (at para. 95). 

 

157      The trial judge then reviewed the other section 8 cases on which Teva relied — Apotex Inc. v. Sanofi-Aventis, 2012 

FC 553 (F.C.) at paras. 221-226, affirmed 2014 FCA 68 (F.C.A.); Teva Canada Ltd. v. Pfizer Canada Inc., 2014 FC 248 

(F.C.) at paras. 186-190; and Apotex Inc. v. Takeda Canada Inc., 2013 FC 1237 (F.C.) at paras. 119-120. He described these 

decisions as “somewhat ambiguous on the issue of pipefill.” He added that “[i]n none of them was the issue seriously 

contested or a quantum specifically calculated” (at para. 101). 

 

158      He then reiterated his conclusion (at paras. 102-103): 

[102] Within the liability period, where there is a differential between data on retail sales and figures on the amount of 

product leaving the manufacturer’s factories, that difference represents future sales of the product, sales that will take 

place outside the liability period. [...] 

[103] It is clear that it is only losses suffered during the liability period that are compensable under the Regulations. It 

follows, in my view, that where a generic company lost sales that would have been made after the end of the liability 

period, those losses are not compensable. Accordingly, with the greatest respect for the learned judges of this Court who 

may have acceded to representations to the contrary, I find that a figure representing pipefill should not be added to 

Teva’s losses. 

 

159      He therefore included in setting out his findings to be followed in calculating Teva’s damages the statement that “[n]o 

allowance for pipefill should be included in lost sales” (at subpara. 134(4)). 

 

160      The point of departure for analysis of this issue is that — as the trial judge recognized — liability under section 8, and 

the generic company’s entitlement to compensation, extends to “any loss suffered during the [liability] period.” This means 

that damages are recoverable for any “sales that can be shown to have been lost within the period” (Apotex Inc. v. Merck & 

Co., 2009 FCA 187, [2010] 2 F.C.R. 389 (F.C.A.) at paras. 99-102). Correspondingly, there is no liability, and no entitlement 

to compensation, for sales lost or other damages caused by the innovator company’s bringing of a prohibition application, 

even though they were actually suffered by the generic company, if they were suffered beyond the liability period (Apotex 

Inc. v. Sanofi-Aventis, 2014 FCA 68, [2015] 2 F.C.R. 828 (F.C.A.) at paras. 189-192). 

 

161      Determining what sales were lost within the liability period is complicated by two factors — the multiple channels 

through which sales are made and the limitations of the data through which sales are reported. 

 

162      Manufacturers like Teva distribute their products largely through distributors or wholesalers. They in turn sell the 

products to hospitals, pharmacies or other retailers. There may thus be three levels of sales: (1) by manufacturers to 

distributors or wholesalers, (2) by distributors or wholesalers to retailers, and (3) by retailers to retail customers. It is the lost 

sales during the liability period by the generic manufacturer — to distributors or wholesalers or (to the extent that the 

manufacturer bypasses distributors or wholesalers and sells directly to retailers) one level down the distribution stream — 

that are relevant in assessing damages under section 8. 

 

163      In this case the experts for both parties — Dr. Aidan Hollis for Teva and Dr. Cockburn for Lilly — relied in 

quantifying Teva’s lost sales primarily on “CDH data.” This is data from the Canadian Drug Stores & Hospitals Purchase 

Audit regularly carried out by IMS Health Canada Inc., an independent, third-party collector and provider of data on the 

pharmaceutical industry. As Dr. Cockburn testified, CDH data is “built from surveys or samples and some extrapolation or 

estimation.” It is also at the level not of transactions between manufacturers and wholesalers, distributors or others — termed 

“ex-factory sales” — but of transactions between distributors or wholesalers and retailers (Appeal Book, Vol. 57, p. 14840). 

For these and other reasons, both experts recognized that it would be appropriate to make an upwards adjustment to take 

account of possible under-reporting of sales in the CDH data (Appeal Book, Vol. 56, pp. 14419, 14442; Vol. 57, p. 14844). 
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164      I will return to the question of under-reporting later in discussing Teva’s second ground of cross-appeal. For present 

purposes, the important point is that the lost sales for which damages are recoverable by the generic company are sales that it 

would have made, not sales made by wholesalers or distributors or retailers. 

 

165      How then could the trial judge not accept that pipefill should be taken into account in his award of damages? As the 

passages from his reasons set out above at paragraphs 155 and 158 make clear, he appears to have treated the sales that are 

relevant in this context — and the only sales that are relevant — as the sales to retail customers. He reasoned that if those 

sales took place outside the liability period, no damages would be recoverable, even though “Teva would have moved a 

certain amount of inventory into the distribution stream which, in due course, would be sold to [those retail] customers,” and 

even though that “movement” would have taken place within the liability period. 

 

166      In taking the approach that he did, the trial judge failed to recognize that “product leaving the manufacturer’s 

factories” and “moved [...] into the distribution stream” is product that the manufacturer has sold. The fact that the sales were 

to distributors or wholesalers rather than directly to retail customers does not take them outside of section 8. Nor does the fact 

that sales of that product further down the distribution stream — sales to retail customers — would have taken place beyond 

the liability period. 

 

167      I appreciate that in coming to his view on the pipefill issue, the trial judge relied on the evidence of Dr. Cockburn. 

But Dr. Cockburn’s opinion was coloured in my view by his premise that damages under section 8 should be calculated on a 

“make-whole” basis (Cockburn Report, Appeal Book, Vol. 9, p. 2329). As set out in paragraph 160 above, that is not the 

nature of the compensation for which, according to the decisions of this Court, section 8 provides. 

 

168      I also recognize that if adequate ex-factory data is available, the issue of compensation for pipefill (and the issue of 

under-reporting associated with the use of CDH data) should not arise. But in this case, both experts considered it appropriate 

to use CDH data as the primary source for their calculations. This choice made it necessary to consider whether lost pipefill 

sales should be accounted for in awarding Teva the compensation to which it was entitled under section 8. 

 

169      In my respectful view, the trial judge made an extricable error of law in excluding from Teva’s recovery damages for 

lost pipefill sales — sales that would have been made by Teva to distributors or wholesalers or retailers within the liability 

period — on the basis that resale to retail customers would have taken place beyond the liability period. His doing so 

incorrectly limited the recoverable damages for which section 8 provides. I would therefore set aside paragraph 1 of the 

judgment of the Federal Court insofar as it incorporates by reference the portion of subparagraph 134(4) of the reasons of the 

Federal Court that reads “No allowance for pipefill should be included in lost sales,” and declare that Teva’s damages be 

recalculated to account for any lost pipefill sales during the liability period. 

 

170      We have not been requested to quantify, or to set the methodology for quantifying, the additional damages that 

recognizing an entitlement to recover lost pipefill sales would entail. I would therefore proceed as the parties asked of the 

trial judge, and leave it to them in the first instance to attempt to work out the necessary calculations. If they are unable to do 

so within 30 days of their receipt of this Court’s judgment, or any later date to which they may agree or that the trial judge 

may order, I would refer the quantification back to the trial judge to be determined based on the existing record. 

 

(2) Under-reporting 

 

171      As noted above in paragraph 163, both parties’ experts were of the opinion that it would be appropriate in calculating 

Teva’s lost sales to make an adjustment to take account of possible under-reporting of sales in the CDH data. Dr. Hollis made 

a “pipeline adjustment” using Teva’s ex-factory data. This adjustment was intended to account for both under-reporting and 

pipefill. He applied it equally to the figures for the first four months that Teva was assumed to be selling its olanzapine 

products in each province (Hollis Report, Appeal Book, Vol. 29, pp. 7304, 7322; Appeal Book, Vol. 56, p. 14419). 

 

172      Dr. Cockburn used data on Lilly’s ex-factory sales in adjusting monthly sales figures for possible under-reporting. He 

was critical of Dr. Hollis for making his adjustment in the first four months of market entry, on the basis that this assumed 

that Teva would have immediately reached a steady state in sales (Cockburn Report, Appeal Book, Vol. 9, pp. 2331; Appeal 

Book, Vol. 57, pp. 14840, 14862). 
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173      In his reasons, the trial judge addressed the question of under-reporting only briefly, in beginning his discussion of 

pipefill (at para. 90). He did not deal with the issue separately from his consideration of pipefill, even though on the evidence 

under-reporting is a phenomenon that also applies when goods have fully completed their movement down and through the 

distribution stream within the liability period. His list of findings to be followed in calculating Teva’s damages  is silent on 

the issue (at para. 134). 

 

174      In my view, the trial judge made a further extricable error of law in failing to include as an element in calculating 

Teva’s damages an adjustment to take account of under-reporting. Section 8 confers an entitlement to compensation for any 

lost sales during the liability period. The evidence from both sides was that an adjustment for under-reporting was required to 

prevent under-compensation. The failure to provide for under-reporting deprived Teva of a portion of its legal entitlement. 

 

175      Teva asks us to order that Dr. Hollis’s methodology be followed in providing for this adjustment. Lilly argues that 

Teva failed to adduce sufficient evidence at trial to permit the amount of the adjustment to be determined. 

 

176      While it is open to this Court both to decide how the adjustment should be determined and to determine it, given the 

nature of this issue it is in my view appropriate to leave its resolution to the parties and, if necessary, the trial judge, who is 

better placed to resolve it. No doubt the trial judge, if called upon to decide the issue, will do the best he can with the 

evidence before him (Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142 (S.C.C.), 1999 CanLII 705 at para. 

99). 

 

177      I would therefore set aside the judgment of the Federal Court insofar as it fails to provide for an adjustment for 

under-reporting of sales in determining the compensation to which Teva is entitled, declare that an adjustment should be 

made, and refer the determination of the adjustment to the trial judge if the parties are unable to resolve it within 30 days of 

their receipt of this Court’s judgment, or any later date to which they may agree or that the trial judge may order. For greater 

certainty, I would specify that the issue should be determined based on the existing record. 

 

(3) Pricing in Ontario 

 

178      The findings of the trial judge to be followed in calculating Teva’s damages included findings as to the date and the 

price at which Teva’s olanzapine products would have been listed on the various provincial drug formularies (at subpara. 

134(3)). In the case of Ontario, the parties agreed that, assuming that Teva received its NOC on March 3, 2006, listing would 

have occurred on May 19, 2006 (at para. 47). The trial judge found that the price in Ontario would initially have been 70% of 

the brand price, but that as of January 1, 2007, following the coming into force of the Transparent Drug System for Patients 

Act, 2006, S.O. 2006, c. 14 (known as Bill 102), Teva would have had to reduce its price to 50% of the brand price. 

 

179      Teva argues that the trial judge made a palpable and overriding error of fact in finding that Teva would not have 

received an exemption from the 50% pricing established in Ontario under Bill 102 as of January 1, 2007, and that it would 

therefore have had to reduce its price as of that date. However, in my view, there was evidence to support the finding. I would 

therefore not give effect to this ground of Teva’s cross-appeal. 

 

180      Teva led evidence from Brent Fraser, who was director of Ontario Public Drug Programs at the relevant time, and 

from Ian Hilley, a pharmaceutical pricing expert, concerning the Ontario pricing regime. Before the introduction of Bill 102, 

the first generic drug listed on the formulary would be priced at 70% of the brand price; generics subsequently listed would 

be priced at 63% of brand. There were no exceptions to this rule. Under Bill 102, Ontario fixed the pricing of generic drugs at 

50% of the brand price. It also gave those administering the formulary discretion to allow exemptions from the 50% pricing 

in certain circumstances. Exemptions were available only for single-source generics. 

 

181      To obtain an exemption, a generic manufacturer would have to submit a business case, including information on 

operating and manufacturing costs, as to why its drug could not be priced at 50%. If an exemption was granted, the price 

would be negotiated, but would generally be around 70% of brand. In the period following implementation of the 50% rule, 

there were a large number of exemption requests, and in most cases they were granted. These included a request by Teva for 

an exemption for its venlafaxine products (Appeal Book, Vol. 56, pp. 14508, 14538-14539). 
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182      Mr. Fishman testified that, in the hypothetical world, Teva would have sought an exemption for olanzapine following 

the enactment of Bill 102, to be effective January 1, 2007. Its rationale for the request would have been that Teva had made a 

substantial investment in developing uniquely for the Canadian market a drug that was developed and manufactured in 

Ontario and that generated substantial savings (Appeal Book, Vol. 56, pp. 14492-14493). 

 

183      Teva did seek an exemption for olanzapine in the real world, in June 2007. The price it sought was 70% of brand. The 

rationale that it put forward was in essence the rationale that Mr. Fishman testified would have been put forward earlier in the 

hypothetical world. Its request triggered a series of written and oral exchanges with the Ontario government. During these 

exchanges Ontario’s representatives expressed the view that Teva had not presented sufficient information to justify an 

exemption from 50% pricing. Ultimately, Ontario and Teva entered into a confidential arrangement under which Teva’s 

olanzapine products would be listed on the Ontario formulary at 75% of brand, [text omitted] (Appeal Book, Vol. 5, p. 1263; 

Appeal Book, Vol. 26, pp. 6612-6613; Appeal Book, Vol. 56, p. 14493). 

 

184      In substance, therefore, the exemption request was refused. However, Teva accepted the rebate arrangement because 

it wanted market access in Ontario and because it understood that Lilly had made an offer to Ontario to supply its branded 

olanzapine products at a similar price. The 75% formulary listing also provided a benchmark that Teva could use in 

negotiations with other provinces (Appeal Book, Vol. 56, p. 14493). 

 

185      As Mr. Fraser’s evidence confirmed, Teva was correct in its understanding that Lilly had made a competitive offer. 

He testified that in June 2007, Ontario would typically not have entered into a rebate arrangement with a generic company in 

the absence of a competitive offer from the innovator company. Rather, if during this period a generic company had a 

single-source product and was able to justify a higher price, Ontario would “in almost all cases” grant a price exemption. He 

also agreed that during the November-December 2006 period, when Ontario was negotiating exemptions from Bill 102 

pricing, Ontario would also “generally” grant price exemptions if a generic company was able to satisfy “the single-source 

price exemption requirements” (Appeal Book, Vol. 56, pp. 14540-14541). 

 

186      The trial judge summarized the position and expressed his conclusion on pricing as follows (at paras. 49-50): 

[49] [...] Teva sought, but was denied, an exemption for its olanzapine product. Teva was unable to justify a listing at 

[text omitted] of the brand price. [text omitted]. 

[50] [text omitted] Once Bill 102 came into effect, Teva would have sought, but would likely not have received, an 

exception to the rule. Therefore, as of January 1, 2007, Teva would have had to [text omitted]. In the but-for world, as in 

the real world, Teva would have had to set its effective price in Ontario at no more than [text omitted] of Lilly’s price. 

 

187      The trial judge’s reasoning is not entirely easy to follow. He appears have proceeded on the understanding that in the 

hypothetical world, Teva’s entitlement to an exemption effective January 1, 2007 would have depended in part on whether 

Lilly had offered Ontario a discount, that Lilly’s offering of a discount would have helped Teva secure a [text omitted] 

arrangement with Ontario, and that a [text omitted] arrangement would have been beneficial to Teva. But the evidence as I 

understand it is to the effect that pricing effective January 1, 2007 (by contrast to the situation in June 2007) did not turn on 

whether the brand company had offered discounted pricing, that a [text omitted] arrangement represented a failure by the 

generic to secure an exemption (though it could be helpful in negotiations with other provinces), and that exemptions were 

generally granted effective January 1, 2007 for sole-source generic products if exemption requirements were met. 

 

188      Nevertheless, the finding of the trial judge is clear: “Teva would not have obtained an exception to the 50% rule.” 

And in my view there was evidence to support it: the evidence that, in the real world, Ontario was not persuaded by the 

rationale that Teva put forward in support of its request for an exemption, and that the exemption was refused. It was open to 

the trial judge, especially since conduct in the real world can be a proxy for conduct in the hypothetical world, to infer from 

that evidence that the exemption request would also have failed in the hypothetical world. It would accordingly be 

inappropriate to interfere with his finding on this issue. 

 

IX. Proposed disposition 

 



Eli Lilly Canada Inc. v. Teva Canada Limited, 2018 FCA 53, 2018 CarswellNat 1114  

2018 FCA 53, 2018 CarswellNat 1114, 292 A.C.W.S. (3d) 146 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 26 

 

189      For these reasons, I would dismiss the appeal with costs. 

 

190      I would allow the cross-appeal in part, and set aside paragraph 1 of the judgment of the Federal Court insofar as it (1) 

incorporates by reference the portion of subparagraph 134(4) of the reasons of the Federal Court that reads “No allowance for 

pipefill should be included in lost sales,” and (2) fails to provide for an adjustment for under-reporting of sales in determining 

the compensation to which Teva is entitled. I would declare that Teva’s damages should be recalculated to account for any 

lost pipefill sales during the liability period and for under-reporting of sales, and refer the pipefill and under-reporting 

adjustments back to the trial judge, to be determined on the existing record, if the parties are unable to agree on them within 

30 days of their receipt of this Court’s judgment, or any later date to which they may agree or that the trial judge may order. 

Because success on the cross-appeal was divided, I would order that there be no costs of the cross-appeal. 

Donald J. Rennie J.A.: 

I agree. 

Mary J.L. Gleason J.A.: 

I agree. 

 

Appeal dismissed and cross-appeal allowed in part. 

  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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service for appellant — While minor procedural deficiencies or spelling errors would be remediable by amendment, failure to 

disclose any particulars that could support appeal was critical deficiency — Notice of appeal set aside. 

MOTION by respondents to set aside appellant’s notice of appeal. 

 

Elizabeth Roscoe J.A.: 

 

Decision 

 

1      The respondents CIBC Bank and CIBC Visa applied in chambers to set aside the notice of appeal pursuant to Rule 

90.40 on the basis that it failed to disclose any ground for an appeal and that it does not comply with the requirements of Rule 

90.06. The application was scheduled to be heard on Thursday, November 26, 2009. 

 

2      The appellant, Mr. Fares, did not appear at the hearing of the motion. I am satisfied, based on the affidavit of Amy 

MacGregor filed on December 2, 2009, that Mr. Fares was personally served with notice of the time and place of the 

respondents’ motion. 

 

3      The notice of appeal purports to appeal from an order of Justice Robert Wright of the Supreme Court of Nova Scotia 

dated September 29, 2009, dismissing the appellant’s request for a date assignment conference and staying the action until his 

statement of claim was amended to comply with Civil Procedure Rule 38. 

 

4      The notice of appeal states the following grounds of appeal: 

1 er of low and jerzdikting 

2 denyel of accsan to serves bass on rachol proffiel 

3 miscarej of justus for judjmant in leve of arring 

 

5      The respondents submit that the grounds of appeal are illegible. They cannot understand what they mean and therefore it 

is impossible to respond to them. They also assert that the notice of appeal does not comply with Rule 90.06(1)(c) because it 

does not cite the statutory authority for the appeal or include a concise description of the order sought. 

 

6      I agree with the respondents’ submissions. The grounds of appeal are hardly comprehensible. While one might decipher 

the first ground as a claim that there was an error of law and jurisdiction, a ground of appeal must include some 

particularization or suggestion of what the alleged error of law or jurisdiction is. In the context of this case, where Justice 

Wright dismissed an application for a date assignment conference because, among other things, the pleadings had not closed, 

a bare allegation of an error of law or jurisdiction is insufficient to disclose a valid ground of appeal. 

 

7      The second ground of appeal might be decoded to imply an allegation that the appellant was denied access to service 

based on racial profiling. In the absence of some further particular and reference to a specific ruling, finding, or statement of 

the Chambers judge, I am unable to understand how this ground discloses an error of law or fact. 

 

8      The third ground of appeal is completely inexplicable. 

 

9      In addition to failing to disclose a valid ground of appeal, the notice of appeal is also deficient because it does not cite 

the legislative authority for the appeal, state the relief requested or designate an address for service for the appellant. I would 

not strike the appeal solely because of minor procedural deficiencies or spelling errors. Those matters would be remediable 
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by an amendment, had the appellant appeared in response to the notice of application. The critical deficiency is that the notice 

of appeal discloses no particulars that could support an appeal from the Supreme Court judge’s ruling. 

 

10      I therefore allow the respondents’ motion and set aside the notice of appeal. 

 

Motion granted. 

  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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irreparable harm — Should election be deemed unlawful and be set aside, and G is successful in obtaining relief in 

underlying judicial review application in that he is found eligible for nomination, he may then run in new election — Balance 

of convenience favoured aboriginal community’s interest in having election of its governing body held. 

MOTION for injunction with respect to aboriginal band council election. 

 

Blanchard J.: 

 

Introduction 

 

1      The Applicant, Mr. Gary Gopher, moves for an injunction preventing the Saulteaux First Nation election from being 

held on April 12, 2005, and for a declaratory order pertaining to the nominations of certain other candidates. 

 

2      More specifically, the Applicant seeks to obtain the following: 

1) an injunction pursuant to sections 18, 18.1(3), and 44 of the Federal Court Act, R.S.C. 1985, c. F-7, preventing the 

nominations and the election scheduled to take place April 12, 2005, or alternatively, an injunction providing that Gary 

Gopher’s nomination be accepted and the nominations of Gary J. Moccasin, Ernie Gopher, Stella Gopher, Grant 

Moccasin, and Mervin Night be disallowed; 

2) A declaratory Order under section 18 of the Federal Court Act and Rule 64 of the Federal Court Rules, that the 

Applicant Gary Gopher be allowed to run in the upcoming Saulteaux First Nation election; 

3) A declaratory Order under Section 18 of the Federal Court Act and Rule 64 of the Federal Court Rules, that the 

nominations of Gary; J. Moccasin, Ernie Gopher, Stella Gopher, Grant Moccasin, and Mervin Night be disallowed; 

4) Such other relief as the Court may find just and counsel may submit. 

 

Factual Background 

 

3      The Saulteaux First Nation’s elections are governed by the internal rules set out in the Saulteaux First Nation Band 

Custom Elections Act (the “Act”). 

 

4      A nomination meeting for the Saulteaux First Nation was held on March 29, 2005. The Applicant was present at the 

meeting, as he was seeking nomination. His nomination as a candidate in the upcoming election was not accepted by the 

returning officer, Celina Moccasin. She did not allow the Applicant to run based on the following section the Act: 

Term of office for Chief and Councillors will be two years. Elected Band Council shall only serve two (2) consecutive 

terms of office and cannot proceed to a third consecutive term of office, but the former Band Council Member has the 

right to run for election following the third term. 

 

5      According to his affidavit, the Applicant served on the Band Council, acted as Chief from March 2001 to March 2003, 

and served again on the Band Council from March 2003 to March 2005. The returning officer, therefore disqualified the 

Applicant’s nomination. 

 

6      On April 7, 2005, the Applicant filed a notice of application for judicial review with this Court to contest the 

nomination process and its results. 

 

Issues 
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7      The issues to be resolved on this motion may be framed as follows: 

1) Whether the test for an interlocutory injunction has been met? 

2) Whether this Court should grant the declaratory relief sought by the Applicant? 

 

Analysis 

 

1) Whether the test for an interlocutory injunction has been met? 

 

8      The Applicant presents the motion for an injunction pursuant to section 18, subsection 18.1(3) and section 44 of the 

Federal Courts Act, R.S.C. 1985, c. F-7, as amended S.C. 2002, c. 8. The motion for declaratory order is also based on 

section 18 of the Federal Courts Act. 

 

9      Injunctive relief is discretionary and extraordinary relief which is granted by the Court in limited cases to maintain the 

existing state of affairs in order to allow for the adjudication of a party’s assertion to some right: McAllister v. Horse Lake 

First Nation, [2001] F.C.J. No. 88 (Fed. T.D.), online: QL at paragraph 3. 

 

10      The test for obtaining an interlocutory or interim injunction is set out by the Supreme Court of Canada in 

RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 (S.C.C.). For a party to obtain such an order, it 

must demonstrate: 

a) that it has raised a serious issue to be tried; 

b) that it would suffer irreparable harm if no order was granted; and 

c) that the balance of convenience, considering the total situation of both parties, favours the order. 

 

11      The Applicant seeks an injunction preventing the election from being held until the issues raised in the underlying 

judicial review application are dealt with. 

 

a) Serious issue 

 

12      In considering whether a serious issue has been established, the Supreme Court of Canada in RJR-Macdonald, supra, 

stated that the “threshold is a low one” and that the motions judge must conduct only a preliminary assessment of the case. 

What then are the indicators of a “serious question to be tried”? There are no specific requirements which must be met in 

order to satisfy this test. The threshold is a low one. The judge on the application must make a preliminary assessment of 

the merits of the case. (...) Once satisfied that the application is neither vexatious nor frivolous, the motions judge should 

proceed to consider the second and third tests, even if of the opinion that the plaintiff is unlikely to succeed at trial. A 

prolonged examination on the merits is generally neither necessary nor desirable. 

 

13      The Supreme Court identified two exceptions to this rule. The first arises when the result of the interlocutory motion 

will effectively amount to a final determination of the proceeding. The second arises when a question of constitutionality 

presents itself as a pure question of law. I am satisfied that, in the present case, these exceptions find no application. 

 

14      The serious issues involved in the present case, as argued by the Applicant, essentially relate to the refusal to accept 

his nomination as candidate in the election, the flawed application of the nomination process set out in the Act and the 

nominations made in violation of the Act. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001343129&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994399534&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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15      The Applicant submits that he should have been allowed to run in the election. He suggests that the returning officer 

misinterpreted the rule pertaining to term limits. The Applicant contends that the wording of the rule suggests that the elected 

Band Council, as a whole, shall only serve two consecutive terms; if one member of the Council changed, the limitation 

would not apply. He also argues the fact that he served as Chief during his second term should not count as time served in the 

position of Council member. 

 

16      The Applicant also contests the nomination process, arguing that it was tainted by other breaches of the Act, namely 

that the nomination meeting did not remain open for the required amount of time, that the returning officer did not follow 

traditional procedures, that she did not respect the rules to close the nominations. The affidavit evidence adduced alleges that 

the meeting was ordered closed by Chief Brian Moccasin. The Applicant argues that the nominations were actually only 

opened for one hour rather than the two hours required by the Act. The Respondent Celina Moccasin contests these 

allegations, attesting that the meeting lasted from 1:00 to 4:00 p.m. 

 

17      The Applicant further contends that one candidate, Mr. Kenny Moccasin’s nomination, was denied because he failed to 

request a leave of absence at least 30 days prior to the election, as required by the Act. However, other candidates, namely 

Gary J. Mocassin, Grant Mocassin, Stella Gopher and Ernie Gopher, who also failed to comply with this rule, were allowed 

to run even though they are employed by the Band. In consequence, the Applicant argues that the election should be 

postponed until an order preventing these candidates from running is obtained. The Respondent challenges the Applicant’s 

assertion that these other candidates are employees of the Band for the purposes of the Act. 

 

18      The Applicant also contests the nomination of Mr. Mervin Night, who allegedly is facing fraud charges. This, 

according to the Applicant is a clear violation of the Act which provides: 

That any elected official that is charged with an indictable offence while in office, shall immediately notify the Band and 

resign from office voluntarily, that person can be removed at a Band Custom Meeting. 

The Applicant argues that, if Mr. Night was ever elected, he would immediately be required to resign due to the fact that 

he is charged with an indictable offence. The Applicant suggests that Mr. Night may not, therefore, seek office. The 

Respondent argues that Mr. Knight is presumed innocent until proven guilty and should be permitted to be nominated 

for election. 

 

19      I am satisfied that, in light of the low threshold to be met, the underlying application for judicial review raises a serious 

issue relating to non compliance with the nomination process set out in the Act. 

 

b) Irreparable harm 

 

20      ”Irreparable” refers to the nature of the harm rather than its magnitude; it is harm that cannot either be quantified in 

monetary terms or which cannot be cured, usually because one party cannot collect damages from the other: RJR-Macdonald, 

supra, at page 341. 

 

21      At this stage of the test, the issue to be decided by the motions judge is to determine whether a refusal to grant the 

relief sought could so adversely affect the Applicant’s own interests that the harm could not be remedied if the eventual 

decision on the merits is not in keeping with the result of the interlocutory proceeding: RJR-Macdonald, supra at page 341. 

 

22      Evidence of irreparable harm must be clear and not speculative: Lake St. Martin First Nation v. Woodford, [2000] 

F.C.J. No. 1242 (Fed. T.D.), online: QL at paragraph 6. The Federal Court of Appeal pointed out in Eli Lilly & Co. v. 

Novopharm Ltd. (1996), 69 C.P.R. (3d) 455 (Fed. C.A.), at page 457, that the burden of establishing irreparable harm was not 

an easy one, for this is an extraordinary remedy which is not granted unless the moving party convinces the Court, inter alia, 

that damages at common law would not provide an adequate remedy if the Court did not grant the injunction. 

 

23      I am aware that interlocutory injunctions were in the past granted to postpone elections. However, such relief was 

granted, in a majority of those cases, in situations where the moving party sought to postpone by-elections held to fill a 
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position which became available after individuals were removed from the positions to which they were elected. The evidence 

of irreparable harm in those circumstances was clear and convincing: Sound v. Swan River First Nation, 2002 FCT 602 (Fed. 

T.D.) ; Duncan v. Behdzi Ahda First Nation, 2002 FCT 581 (Fed. T.D.) ; Gopher v. Saulteaux First Nation Band, 2004 FC 

1750 (F.C.). 

 

24      Evidence of irreparable harm is essential in a motion for interlocutory injunction to postpone an election. Failing to 

provide clear evidence of the second element of the test proved to be fatal in most cases: McAllister v. Horse Lake First 

Nation, [2001] F.C.J. No. 88 (Fed. T.D.), online: QL; Isnana v. Canada (Minister of Indian & Northern Affairs), [1999] 

F.C.J. No. 730 (Fed. T.D.), online: QL; Cimon c. Canada (Gouverneure Générale en Conseil), [1999] F.C.J. No. 1736 (Fed. 

T.D.), online: QL; Dodge v. Johnson, 2003 FCT 36 (Fed. T.D.) ; Beausejour v. Yekooche First Nation Indian Band, 2003 FC 

1213 (F.C.). 

 

25      While the Applicant has established a serious issue to be decided in the underlying application, he has failed to 

establish that he would suffer irreparable harm should the order sought not be granted. 

 

26      Counsel for the Applicant argues that he “is suffering irreparable harm and will continue to suffer further irreparable 

harm. If the election goes ahead, the [Applicant] will have lost his right to run in the election.” This argument is not 

supported by the evidence. While the Applicant’s status is debatable, in respect to his eligibility for nomination, it does not 

necessarily lead to a conclusion of irreparable harm. Should the election be deemed unlawful and be set aside, and the 

Applicant is successful in obtaining relief in the underlying judicial review application, in that he is found eligible for 

nomination, he may then run in a new election. In the circumstances, the Applicant has failed to establish irreparable harm 

should the injunction not be granted. 

 

c) Balance of convenience 

 

27      The Supreme Court’s decision in RJR-Macdonald, supra clearly establishes that the factors to be considered at the 

third stage of the test are numerous and vary with each case. The Supreme Court, however, pointed out that cases involving 

claims for interlocutory relief between private litigants differ considerably from cases where the public has an interest at 

stake. 

 

28      I am of the view that, although no constitutional issues are raised in the present case and the validity of legislation is 

not at stake, this case has a strong public interest component. The community of Saulteaux First Nation, as a whole, is 

affected by the election. Furthermore, the Applicant, in seeking this injunction is advancing his own interest and not 

advocating the public interest. 

 

29      The Applicant submits that less prejudice will occur if the election is postponed, pending this Court’s decision on the 

application for judicial review, than if it goes ahead. The election can always take place at a later date. However, the 

Applicant contends that if the election is held he will have lost his right to run and other parties will have been nominated 

while ineligible. 

 

30      The purpose of an interlocutory injunction is to preserve or restore the status quo until trial, not to give the plaintiff his 

remedy: Gould v. Canada (Attorney General), [1984] 1 F.C. 1133 (Fed. C.A.). I acknowledge that in Francis v. Mohawk 

Council of Akwesasne (1993), 62 F.T.R. 314 (Fed. T.D.) the balance of convenience favoured the issuance of an injunction 

postponing a band council election. Preserving the status quo pending determination of the validity of the election was 

preferable to the disruption that would result if the election were held and subsequently found to be void. In Francis , supra, 

the Court was satisfied that there was evidence indicating that it would be “immeasurably worse” for an election to be held 

and subsequently declared invalid than to postpone it. The Court was also satisfied that there was evidence showing that the 

Band Council was already in a state of uncertainty and chaos, which would only be exacerbated if an election were later 

declared void. 

 

31      In the present circumstances, I am unable to determine if such an eventuality exists due to the paucity of evidence 

supporting the Applicant’s submissions. In the circumstance, the balance of convenience favours the community’s interest in 

having the election of its governing body held. 
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2) Whether this Court should grant the declaratory relief sought by the Applicant? 

 

32      I am of the view that the decision of Justice Heneghan in Dodge , supra, applies in the circumstances of this case to 

dismiss the motion for declaratory relief. As was the case in Dodge , supra, the Moving Party was seeking, by way of motion, 

the same relief as in his application for judicial review. I agree with the reasons of Justice Heneghan in that, if it is 

subsequently determined that the process leading up to the election was improper or illegal, a remedy lies in the underlying 

judicial review. 

 

Conclusion 

 

33      The Applicant has failed to satisfy the tri-partite test set out in RJR-MacDonald, supra. The Applicant has failed to 

establish that the injunctive relief sought is warranted in the circumstances. The request for declaratory relief is best left for 

the judge hearing the judicial review application. 

 

34      For the above reasons, the motion is dismissed with costs to the Respondent. 

 

Motion dismissed. 
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1      Following a non-jury trial in Queen’s Bench under Part Forty (Simplified Procedure Rules), the respondent plaintiff 

recovered judgment against Farr-Mor Fertilizer Services Ltd. for $26,142.00 U.S. being the balance owing on a transport 

trailer unit purchased for use in fertilizer hauling and distribution. This sale and delivery of the unit meeting U.S. standards 

was effected in Iowa, U.S.A. 

With that, the appellants brought an appeal alleging numerous grounds of appeal. In their factum they have now 

abandoned all their initial grounds of appeal and seek an amendment to their statement of defence and notice of appeal 

to plead s. 18 of The Limitation of Civil Rights Act, R.S.S. 1978, c.L-16.1 

 

2      As an initial matter we observe that this issue was not raised at any time during the trial or pre-trial proceedings. A 

number of amendments were made before the trial, but the pleadings as certified for trial did not raise any such issue. 

Accordingly, no evidence was adduced with respect to any aspects of the new issue. 

 

3      In the circumstances of this case we have an additional wrinkle B the sale, inspection and delivery of the unit occurred 

in Iowa. The issue of whether a court has jurisdiction to try a case is a related, but different, conflict of laws issue from what 

law should apply after it has assumed jurisdiction. 

 

4      In this case, the jurisdiction of the Court of Queen’s Bench to try the issues was not in dispute but during the course of 

his reasons, the learned trial judge addressed the conflict of laws aspect in this passage: 

[29] In determining whether the choice of law may be inferred from the circumstances a number of the factors cited by 

both parties are neutral, such as the jurisdiction in which each carries on business. The fact that the action was 

commenced in Saskatchewan is of no assistance as it is an event arising after the contract was made. I am persuaded that 

the choice of Iowa as the proper law of the contract may be inferred from the fact the transport trailer units were located 

in Iowa; to be inspected in Iowa by the defendant’s representatives; to be certified in accordance with U.S. DOT 

standards; payment was to be in U.S. funds and the defendant took possession of the transport trailers in Iowa. 

 

5      In light of this pronouncement, evidence as to Iowa law would be required in relation to the proposed new issue. As 

well, there are other factual issues that require additional evidence. 

 

6      Accordingly, this appeal now raises the threshold issue whether the appellants should be permitted to amend at this late 

stage to raise an entirely new issue on appeal B one which the respondent did not have the opportunity to address by calling 

relevant evidence at trial and making submissions based on that evidence. We observe that the appellants were represented by 

experienced counsel both at trial and in the pre-trial proceedings. 

 

7      With respect to raising an entirely new argument on appeal the controlling principle was articulated by the Supreme 

Court of Canada in Perka v. R., [1984] 2 S.C.R. 232 (S.C.C.) where Dickson J., speaking for the Supreme Court of Canada 

stated at p. 240: 

In both civil and criminal matters it is open to a respondent to advance any argument to sustain the judgment below, and 

he is not limited to appellants’ points of law. A party cannot, however, raise an entirely new argument which has not 

been raised below and in relation to which it might have been necessary to adduce evidence at trial. See Brown v. Dean, 

[1910] A.C. 373; Dormuth v. Untereiner, [1964] S.C.R. 122; The SS. “Tordenskjold” v. The SS. “Euphemia” (1908), 41 

S.C.R. 154; Dairy Foods, Inc. v. Co-operative Agricole de Granby, [1976] 2 S.C.R. 651. 

 

8      The general rule against raising an entirely new argument for the first time on appeal applies as much to an appellant as 

to a respondent. Although the rule is not absolute, it is essential that all interested parties have an adequate opportunity to 

prepare submissions, and consider what evidence should be placed before the trial court. In this case, the respondent had no 

such opportunity and correctly points out that this Court is being asked to pass upon an issue without the necessary 

evidentiary underpinning. 

 

9      As previously noted, this application and appeal are further complicated by the conflict of laws issue that would require 

evidence if such amendment were granted. It would not be possible for this Court to pass upon the issue in the absence of a 
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fully developed record. In short, the proposed issue is not manageable on the present evidentiary record. 

 

10      The following passage in Lamb v. Kincaid (1907), 38 S.C.R. 516 (S.C.C.), at 539 is apposite: 

A court of appeal, I think, should not give effect to such a point taken for the first time in appeal, unless it be clear that, 

had the question been raised at the proper time, no further light could have been thrown upon it. 

Also see: R. v. Edwards, [1996] 1 S.C.R. 128 (S.C.C.); R. v. Goldhart, [1996] 2 S.C.R. 463 (S.C.C.); R. v. Fliss, 2002 SCC 

16  (S.C.C.) ; R. v. Kaysaywaysemat (1992), 97 Sask. R. 66 (Sask. C.A.) and R. v. Kakakaway (1996), 68 B.C.A.C. 249 

(B.C. C.A.). 

 

11      In light of those controlling authorities we are all of the opinion that the appellants’ application to amend their defence 

and notice of appeal must be dismissed. In the circumstances of this case, we refuse to permit this entirely new argument to 

be raised in this Court when it was not raised in a timely or proper fashion in the Court below. We are satisfied that the 

course of events in the trial court could well have proceeded differently had the argument been raised in a timely fashion 

before the trial judge. In our opinion, the respondent would suffer real prejudice if forced to deal with the new argument at 

this stage. 

 

12      We observe that at trial the appellants disputed that the respondent retained any title to the unit. At one stage in 

discussions before commencement of this action, the respondent offered to accept return of the unit with full credit for the 

purchase price. In his reasons, the learned trial judge stated: 

[12] I note that in a fax of September 30, 1997, from Hawkeye to “Farr-Mor Fertilizers” which addresses the 

disagreement over who should be responsible for the various expenses being charged by Shamrock, Hawkeye suggested 

that if Farr-Mor was unhappy with the transports Hawkeye felt there was a strong demand for LPB/NH3 transports and 

that they could resell them for Farr-Mor at a profit. On December 22, 1997, Del Winter sent a fax to Barry Farr with 

respect to problems with the last unit. He said that if Barry Farr did not want the unit and returned the same by 

December 31 he would be credited with the full purchase price. 

 

13      Given their position at trial and having declined to raise the issue at trial, the appellants should not be allowed to 

change their position and raise an entirely new point in an effort to scuttle the respondent’s judgment after trial: see for 

example, R. v. Fliss, supra. 

 

14      Having decided this threshold issue in favour of the respondent, we do not find it necessary to consider additional 

matters raised by the respondent. 

 

15      The within appeal is dismissed and the respondent shall have judgment for its costs of appeal on double Column 5 

against the appellants. 

 

Appeal dismissed. 

Footnotes 

1 This section reads: 

18(1) When an article, the selling price whereof exceeds $100, is hereafter sold, and the vendor, after delivery, has a lien thereon 

for all or part of the purchase price, the vendor’s right to recover the unpaid purchase money shall be restricted to his lien upon the 

article sold, and his right to repossession and sale thereof, notwithstanding anything to the contrary in any other Act or in any 

agreement or contract between the vendor and purchaser. 

(2) Subsection (1) does not apply to: 

(a) the sale of land with chattels upon an entire consideration; 

(b) Repealed. 1988-89, c.52, s.12. 

(c) the sale of aeroplanes or parts thereof, aeroplane engines or parts thereof, mining machinery, equipment or material, or 

machinery, equipment or material used in the exploration for or production of petroleum or natural gas; 

(d) the sale of an article that is thereafter affixed to realty and to which section 36 of The Personal Property Security Act, 1993 

applies; 

(e) Repealed. 1992, c.43, s.3. 
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(3) For the purposes of subsection (3.1), ”purchase-money security interest” means a security interest that is taken or reserved by 

a seller of goods to secure payment of all or part of its sale price. 

(3.1) Subsection (1) applies to all sales effected by way of a security agreement creating a purchase-money security interest 

covering the whole or part of the purchase price of the article sold. 

(4) Where an article with respect to which subsection (1) applies is repossessed and not redeemed, or is surrendered to the vendor, 

any money thereafter paid in respect of the purchase price remaining unpaid at the time of repossession or surrender may be 

recovered by the purchaser by action in a court of competent jurisdiction. 

(5) This section does not apply where the article sold is totally destroyed, either by the wilful act of the purchaser, or otherwise. 

(6) Where it is shown to a court of competent jurisdiction that the purchaser has wilfully damaged the article sold or that the article 

has been damaged by his neglect, or that for any other reason it is inequitable that subsection (1) should apply, the court may make 

such order as it may deem just and expedient. 
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Highways and streets --- Maintenance and repair — Duty to repair — To what duty extends — Traffic signs and signals 

Plaintiff’s appeal from order dismissing action against municipality was allowed — Road must be kept in such reasonable 

state of repair that users exercising ordinary care might travel upon it with safety — Accident occurred at dangerous part of 

road where sign warning motorists should have been placed — Even though impaired, driver was not driving recklessly such 

that he would have missed or ignored sign, if erected. 

Municipal law --- Municipal liability — Negligence — General principles 

Plaintiff’s appeal from order dismissing action against municipality was allowed — Road must be kept in such reasonable 

state of repair that users exercising ordinary care might travel upon it with safety — Municipality knew or should have 

known of disrepair of road and was liable under s. 192 of Rural Municipality Act, 1989 — Accident occurred at dangerous 

part of road where sign warning motorists should have been placed — Rural Municipality Act, 1989, S.S. 1989-90, c. R-26.1, 

s. 192. 

The plaintiff was a passenger in a motor vehicle driven by N. The vehicle was involved in an accident, which rendered the 

plaintiff a quadriplegic. At trial, N was found negligent in taking the curve in the rural road at an excessive rate of speed 

while impaired. The evidence established that N had travelled the road three times in the same direction in the preceding 18 

to 20 hours. The municipality was also found to be at fault for breaching its duty to keep the road in a reasonable state of 

repair as required by s. 192 of The Rural Municipality Act, 1989. The trial judge held that it was reasonable to expect the 

municipality to erect and maintain a sign warning motorists of the hazard. The trial judge found that the plaintiff was 15 per 

cent contributorily negligent, the driver was 50 per cent liable and the municipality was 35 per cent liable. The Court of 

Appeal overturned the trial judge’s finding that the municipality was negligent and dismissed the plaintiff’s action against it. 

The plaintiff appealed. 
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Held: The appeal was allowed. 

Per Iacobucci and Major JJ. (McLachlin C.J.C., L’Heureux-Dubé and Arbour JJ. concurring): The standard of review to be 

applied by an appellate court to the decision of the trial judge is that of palpable and overriding error. Palpable means 

“plainly seen”. The standard of review for questions of law is that of correctness and for findings of fact is that of palpable 

and overriding error. There is a presumption of fitness in favour of the trial judge. The bases for deferring to the findings of 

fact of the trial judge are to limit the number, length and cost of appeals, to promote the autonomy and integrity of trial 

proceedings and to recognize the expertise of the trial judge and his or her advantageous position. The standard of palpable 

and overriding error also applies to the inferences of fact drawn by the trial judge. Questions of mixed fact and law which are 

findings of negligence should also be accorded great deference, except those which amount to an incorrect statement of the 

legal standard. 

The municipality has a statutory obligation to keep the road in such a reasonable state of repair that those requiring to use it 

might, exercising ordinary care, travel upon it with safety. The trial judge considered the conduct of an ordinary or reasonable 

motorist approaching the curve in the road. The trial judge’s reliance on the evidence of some witnesses as opposed to others 

was insufficient proof that she forgot, ignored or misconceived the evidence. The trial judge apportioned negligence between 

the driver and the municipality in a way that entailed a consideration of the ordinary driver. The trial judge did not adopt the 

de facto speed limit of 80 km/h as the speed of the ordinary motorist approaching the curve. The trial judge implicitly found 

that the curve could not be taken safely at greater than 60 km/h on a dry road and 50 km/h on a wet road. She did not commit 

a palpable and overriding error. 

Section 192(3) of The Rural Municipality Act, 1989 required the plaintiff to show that the municipality knew or should have 

known of the disrepair of the road before it could be found to have breached its duty of care under the Act. The issue was one 

of mixed fact and law. The existence of the prior accidents was simply a factor in finding that the municipality should have 

been put on notice with respect to the condition of the road. The trial judge based her conclusion on the perspective of a 

prudent municipal councillor and drew the inference that the municipality should have been aware of the permanent feature 

of the road which presented a hazard. The burden of proof was not shifted to the municipality. The municipality did not rebut 

the inference that it ought to have been aware of the danger. The trial judge’s findings of fact on causation were reasonable  

and did not reach the level of a palpable and overriding error. The accident occurred at a dangerous part of the road where a 

warning sign should have been erected; driver N’s degree of impairment increased his risk of not reacting even if there had 

been a sign; even so, N was not driving so recklessly that he would have been expected to miss or ignore a warning sign. The 

trial judge’s judgment should be restored. 

Per Bastarache J. (dissenting) (Gonthier, Binnie and LeBel JJ. concurring): The trial judge erred in law by failing to apply the 

correct standard of care to the municipality. The appellate court was entitled to conclude that inferences of fact made by the 

trial judge were clearly wrong. There is no difference between concluding that it was “unreasonable” or “palpably wrong” for 

a trial judge to draw an inference from the facts as found by her and concluding that the inference was not reasonably 

supported by those facts. A trial judge’s conclusions on questions of mixed fact and law in negligence actions need not be 

accorded deference in every case. The municipality’s duty of care is limited to a duty to repair to a standard which permits 

drivers exercising ordinary care to proceed with safety. The mere existence of a hazard does not give rise to a duty to erect a 

sign. The fact that the hazard was hidden did not automatically give rise to the conclusion that it would pose a risk to a 

reasonable driver, nor did the expert testimony relied on support that finding. The trial judge’s factual findings did not 

support the conclusion that the municipality was in breach of its duty. A more in-depth analysis of the state of the road was 

required. The Court of Appeal was correct in finding that the road was obviously not designed to accommodate travel at a 

general speed of 80 km/h or that drivers would be somehow fooled by the dual nature of the road. The trial judge made both 

errors of law and palpable and overriding errors of fact in determining that the municipality should have known of the alleged 

state of disrepair of the road. The trial judge failed to determine whether knowledge should be imputed to the municipality 

from the perspective of what a prudent municipal councillor should have known. The municipality did not have actual 

knowledge of prior accidents, which had occurred on different portions of the road than the subject location. The mere 

occurrence of an accident did not indicate a duty to post a sign. The evidence indicated that the accident occurred as a result 

of N’s level of impairment and not from any failure on the municipality’s part. As the legislature had clearly imposed a 

statutory duty of care on the municipality, it was not necessary to find a common law duty of care. It was only reasonable to 

expect a municipality to foresee accidents which occurred as a result of the conditions of the road, not the conditions of the 

driver. The appeal should be dismissed. 
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APPEAL by plaintiff from judgment reported at 2000 SKCA 12, 2000 CarswellSask 50, [2000] 4 W.W.R. 173, 50 M.V.R. 

(3d) 70, 189 Sask. R. 51, 216 W.A.C. 51, 9 M.P.L.R. (3d) 126, [2000] S.J. No. 58 (Sask. C.A.), allowing appeal by 

municipality from finding of liability for negligence. 

Iacobucci, Major JJ.: 

 

I. Introduction 

 

1      A proposition that should be unnecessary to state is that a court of appeal should not interfere with a trial judge’s 

reasons unless there is a palpable and overriding error. The same proposition is sometimes stated as prohibiting an appellate 

court from reviewing a trial judge’s decision if there was some evidence upon which he or she could have relied to reach that 

conclusion. 

 

2      Authority for this abounds particularly in appellate courts in Canada and abroad (see Gottardo Properties (Dome) Inc. v. 

Toronto (City) (1998), 162 D.L.R. (4th) 574 (Ont. C.A.); Schwartz v. R., [1996] 1 S.C.R. 254 (S.C.C.); Toneguzzo-Norvell 

(Guardian ad litem of) v. Burnaby Hospital, [1994] 1 S.C.R. 114 (S.C.C.); Van de Perre v. Edwards, [2001] 2 S.C.R. 1014, 

2001 SCC 60 (S.C.C.)). In addition scholars, national and international, endorse it (see C. A. Wright in “The Doubtful 

Omniscience of Appellate Courts” (1957), 41 Minn. L. Rev. 751, at p. 780; and the Honourable R. P. Kerans in Standards of 

Review Employed by Appellate Courts (1994); and American Bar Association, Judicial Administration Division, Standards 

Relating to Appellate Courts (1995), at pp. 24-25). 

 

3      The role of the appellate court was aptly defined in Underwood v. Ocean City Realty Ltd. (1987), 12 B.C.L.R. (2d) 199 

(B.C. C.A.), at p. 204, where it was stated: 

The appellate court must not retry a case and must not substitute its views for the views of the trial judge according to 

what the appellate court thinks the evidence establishes on its view of the balance of probabilities. 

 

4      While the theory has acceptance, consistency in its application is missing. The foundation of the principle is as sound 

today as 100 years ago. It is premised on the notion that finality is an important aim of litigation. There is no suggestion that 

appellate court judges are somehow smarter and thus capable of reaching a better result. Their role is not to write better 

judgments but to review the reasons in light of the arguments of the parties and the relevant evidence, and then to uphold the 

decision unless a palpable error leading to a wrong result has been made by the trial judge. 

 

5      What is palpable error? The New Oxford Dictionary of English (1998) defines “palpable” as “clear to the mind or plain 

to see” (p. 1337). The Cambridge International Dictionary of English (1996) describes it as “so obvious that it can easily be 

seen or known” (p. 1020). Random House Dictionary of the English Language (2nd ed. 1987) defines it as “readily or plainly 

seen” (p. 1399). 

 

6      The common element in each of these definitions is that palpable is plainly seen. Applying that to this appeal, in order 

for the Saskatchewan Court of Appeal to reverse the trial judge the “palpable and overriding” error of fact found by Cameron 

J.A. must be plainly seen. As we will discuss, we do not think that test has been met. 

 

II. The Role of the Appellate Court in the Case at Bar 

 

7      Given that an appeal is not a retrial of a case, consideration must be given to the applicable standard of review of an 

appellate court on the various issues which arise on this appeal. We therefore find it helpful to discuss briefly the standards of 

review relevant to the following types of questions: (1) questions of law; (2) questions of fact; (3) inferences of fact; and (4) 

questions of mixed fact and law. 

 

A. Standard of Review for Questions of Law 
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8      On a pure question of law, the basic rule with respect to the review of a trial judge’s findings is that an appellate court is 

free to replace the opinion of the trial judge with its own. Thus the standard of review on a question of law is that of 

correctness: Kerans, supra, at p. 90. 

 

9      There are at least two underlying reasons for employing a correctness standard to matters of law. First, the principle of 

universality requires appellate courts to ensure that the same legal rules are applied in similar situations. The importance of 

this principle was recognized by this Court in Woods Manufacturing Co. v. R., [1951] S.C.R. 504 (S.C.C.), at p. 515: 

It is fundamental to the due administration of justice that the authority of decisions be scrupulously respected by all 

courts upon which they are binding. Without this uniform and consistent adherence the administration of justice 

becomes disordered, the law becomes uncertain, and the confidence of the public in it undermined. Nothing is more 

important than that the law as pronounced ... should be accepted and applied as our tradition requires; and even at the 

risk of that fallibility to which all judges are liable, we must maintain the complete integrity of relationship between the 

courts. 

A second and related reason for applying a correctness standard to matters of law is the recognized law-making role of 

appellate courts which is pointed out by Kerans, supra, at p. 5: 

The call for universality, and the law-settling role it imposes, makes a considerable demand on a reviewing court. It 

expects from that authority a measure of expertise about the art of just and practical rule-making, an expertise that is not 

so critical for the first court. Reviewing courts, in cases where the law requires settlement, make law for future cases as 

well as the case under review. 

Thus, while the primary role of trial courts is to resolve individual disputes based on the facts before them and settled law, the 

primary role of appellate courts is to delineate and refine legal rules and ensure their universal application. In order to fulfill 

the above functions, appellate courts require a broad scope of review with respect to matters of law. 

 

B. Standard of Review for Findings of Fact 

 

10      The standard of review for findings of fact is that such findings are not to be reversed unless it can be established that 

the trial judge made a “palpable and overriding error”: Stein v. “Kathy K” (The) (1975), [1976] 2 S.C.R. 802 (S.C.C.), at p. 

808; Ingles v. Tutkaluk Construction Ltd., [2000] 1 S.C.R. 298, 2000 SCC 12 (S.C.C.), at para. 42; Ryan v. Victoria (City), 

[1999] 1 S.C.R. 201 (S.C.C.) , at para. 57. While this standard is often cited, the principles underlying this high degree of 

deference rarely receive mention. We find it useful, for the purposes of this appeal, to review briefly the various policy 

reasons for employing a high level of appellate deference to findings of fact. 

 

11      A fundamental reason for general deference to the trial judge is the presumption of fitness — a presumption that trial 

judges are just as competent as appellate judges to ensure that disputes are resolved justly. Kerans, supra, at pp. 10-11, states 

that: 

If we have confidence in these systems for the resolution of disputes, we should assume that those decisions are just. 

The appeal process is part of the decisional process, then, only because we recognize that, despite all effort, errors occur. 

An appeal should be the exception rather than the rule, as indeed it is in Canada. 

 

12      With respect to findings of fact in particular, in Gottardo Properties, supra, Laskin J.A. summarized the purposes 

underlying a deferential stance as follows (at para. 48): 

Deference is desirable for several reasons: to limit the number and length of appeals, to promote the autonomy and 

integrity of the trial or motion court proceedings on which substantial resources have been expended, to preserve the 

confidence of litigants in those proceedings, to recognize the competence of the trial judge or motion judge and to 

reduce needless duplication of judicial effort with no corresponding improvement in the quality of justice. 

Similar concerns were expressed by La Forest J. in Schwartz, supra, at para. 32: 
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It has long been settled that appellate courts must treat a trial judge’s findings of fact with great deference. The rule is 

principally based on the assumption that the trier of fact is in a privileged position to assess the credibility of witnesses’ 

testimony at trial. ... Others have also pointed out additional judicial policy concerns to justify the rule. Unlimited 

intervention by appellate courts would greatly increase the number and the length of appeals generally. Substantial 

resources are allocated to trial courts to go through the process of assessing facts. The autonomy and integrity of the trial 

process must be preserved by exercising deference towards the trial courts’ findings of fact; see R. D. Gibbens, 

“Appellate Review of Findings of Fact” (1992), 13 Adv. Q. 445, at pp. 445-48; Fletcher v. Manitoba Public Insurance 

Co., [1990] 3 S.C.R. 191, at p. 204. 

See also in the context of patent litigation, Consolboard Inc. v. MacMillan Bloedel (Sask.) Ltd., [1981] 1 S.C.R. 504 (S.C.C.), 

at p. 537. 

 

13      In Anderson v. Bessemer (City), 470 U.S. 564  (U.S. N.C. 1985), at pp. 574 -75, the United States Supreme Court also 

listed numerous reasons for deferring to the factual findings of the trial judge: 

The rationale for deference to the original finder of fact is not limited to the superiority of the trial judge’s position to  

make determinations of credibility. The trial judge’s major role is the determination of fact, and with experience in 

fulfilling that role comes expertise. Duplication of the trial judge’s efforts in the court of appeals would very likely 

contribute only negligibly to the accuracy of fact determination at a huge cost in diversion of judicial resources. In 

addition, the parties to a case on appeal have already been forced to concentrate their energies and resources on 

persuading the trial judge that their account of the facts is the correct one; requiring them to persuade three more judges 

at the appellate level is requiring too much. As the Court has stated in a different context, the trial on the merits should 

be “the ‘main event’ ... rather than a ‘tryout on the road.’” ... For these reasons, review of factual findings under the 

clearly-erroneous standard — with its deference to the trier of fact — is the rule, not the exception. 

 

14      Further comments regarding the advantages possessed by the trial judge have been made by R. D. Gibbens in 

“Appellate Review of Findings of Fact” (1992), 13 Adv. Q. 445, at p. 446: 

The trial judge is said to have an expertise in assessing and weighing the facts developed at trial. Similarly, the trial 

judge has also been exposed to the entire case. The trial judge has sat through the entire case and his ultimate judgment 

reflects this total familiarity with the evidence. The insight gained by the trial judge who has lived with the case for 

several days, weeks or even months may be far deeper than that of the Court of Appeal whose view of the case is much 

more limited and narrow, often being shaped and distorted by the various orders or rulings being challenged. 

The corollary to this recognized advantage of trial courts and judges is that appellate courts are not in a favourable position to 

assess and determine factual matters. Appellate court judges are restricted to reviewing written transcripts of testimony. As 

well, appeals are unsuited to reviewing voluminous amounts of evidence. Finally, appeals are telescopic in nature, focussing 

narrowly on particular issues as opposed to viewing the case as a whole. 

 

15      In our view, the numerous bases for deferring to the findings of fact of the trial judge which are discussed in the above 

authorities can be grouped into the following three basic principles. 

 

(1) Limiting the Number, Length and Cost of Appeals 

 

16      Given the scarcity of judicial resources, setting limits on the scope of judicial review is to be encouraged. Deferring to 

a trial judge’s findings of fact not only serves this end, but does so on a principled basis. Substantial resources are allocated to 

trial courts for the purpose of assessing facts. To allow for wide-ranging review of the trial judge’s factual findings results in 

needless duplication of judicial proceedings with little, if any improvement in the result. In addition, lengthy appeals 

prejudice litigants with fewer resources, and frustrate the goal of providing an efficient and effective remedy for the parties. 

 

(2) Promoting the Autonomy and Integrity of Trial Proceedings 
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17      The presumption underlying the structure of our court system is that a trial judge is competent to decide the case 

before him or her, and that a just and fair outcome will result from the trial process. Frequent and unlimited appeals would 

undermine this presumption and weaken public confidence in the trial process. An appeal is the exception rather than the rule. 

 

(3) Recognizing the Expertise of the Trial Judge and His or Her Advantageous Position 

 

18      The trial judge is better situated to make factual findings owing to his or her extensive exposure to the evidence, the 

advantage of hearing testimony viva voce, and the judge’s familiarity with the case as a whole. Because the primary role of 

the trial judge is to weigh and assess voluminous quantities of evidence, the expertise and insight of the trial judge in this area 

should be respected. 

 

C. Standard of Review for Inferences of Fact 

 

19      We find it necessary to address the appropriate standard of review for factual inferences because the reasons of our 

colleague suggest that a lower standard of review may be applied to the inferences of fact drawn by a trial judge. With 

respect, it is our view, that to apply a lower standard of review to inferences of fact would be to depart from established 

jurisprudence of this Court, and would be contrary to the principles supporting a deferential stance to matters of fact. 

 

20      Our colleague acknowledges that, in Goodman Estate v. Geffen, [1991] 2 S.C.R. 353 (S.C.C.), this Court determined 

that a trial judge’s inferences of fact and findings of fact should be accorded a similar degree of deference. The relevant 

passage from Geffen is the following (per Wilson J., at pp. 388-89): 

It is by now well established that findings of fact made at trial based on the credibility of witnesses are not to be 

reversed on appeal unless it is established that the trial judge made some palpable and overriding error which affected 

his assessment of the facts. ... Even where a finding of fact is not contingent upon credibility, this Court has maintained 

a non-interventionist approach to the review of trial court findings. ... 

And even in those cases where a finding of fact is neither inextricably linked to the credibility of the testifying witness 

nor based on a misapprehension of the evidence, the rule remains that appellate review should be limited to those 

instances where a manifest error has been made. Hence, in Schreiber Brothers Ltd. v. Currie Products Ltd., [1980] 2 

S.C.R. 78, this Court refused to overturn a trial judge’s finding that certain goods were defective, stating at pp. 84-85 

that it is wrong for an appellate court to set aside a trial judgment where the only point at issue is the interpretation of the 

evidence as a whole (citing Métivier v. Cadorette, [1977] 1 S.C.R. 371). 

This view has been reiterated by this Court on numerous occasions: see Palsky v. Humphrey, [1964] S.C.R. 580 (S.C.C.), at 

p. 583; Schwartz, supra, at para. 32; Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.), at p. 426, per La Forest J.; 

Toneguzzo-Norvell, supra. The United States Supreme Court has taken a similar position: see Anderson, supra, at p. 577. 

 

21      In discussing the standard of review of the trial judge’s inferences of fact, our colleague states, at para. 103, that: 

In reviewing the making of an inference, the appeal court will verify whether it can reasonably be supported by the 

findings of fact that the trial judge reached and whether the judge proceeded on proper legal principles. ... While the 

standard of review is identical for both findings of fact and inferences of fact, it is nonetheless important to draw an 

analytical distinction between the two. If the reviewing court were to review only for errors of fact, then the decision of 

the trial judge would necessarily be upheld in every case where evidence existed to support his or her factual findings. In 

my view, this Court is entitled to conclude that inferences made by the trial judge were clearly wrong, just as it is 

entitled to reach this conclusion in respect to findings of fact. [Emphasis added.] 

With respect, we find two problems with this passage. First, in our view, the standard of review is not to verify that the 

inference can be reasonably supported by the findings of fact of the trial judge, but whether the trial judge made a palpable 

and overriding error in coming to a factual conclusion based on accepted facts, which implies a stricter standard. 

 

22      Second, with respect, we find that by drawing an analytical distinction between factual findings and factual inferences, 
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the above passage may lead appellate courts to involve themselves in an unjustified reweighing of the evidence. Although we 

agree that it is open to an appellate court to find that an inference of fact made by the trial judge is clearly wrong, we would 

add the caution that where evidence exists to support this inference, an appellate court will be hard pressed to find a palpable 

and overriding error. As stated above, trial courts are in an advantageous position when it comes to assessing and weighing 

vast quantities of evidence. In making a factual inference, the trial judge must sift through the relevant facts, decide on their 

weight, and draw a factual conclusion. Thus, where evidence exists which supports this conclusion, interference with this 

conclusion entails interference with the weight assigned by the trial judge to the pieces of evidence. 

 

23      We reiterate that it is not the role of appellate courts to second-guess the weight to be assigned to the various items of 

evidence. If there is no palpable and overriding error with respect to the underlying facts that the trial judge relies on to draw 

the inference, then it is only where the inference-drawing process itself is palpably in error that an appellate court can 

interfere with the factual conclusion. The appellate court is not free to interfere with a factual conclusion that it disagrees with 

where such disagreement stems from a difference of opinion over the weight to be assigned to the underlying facts. As we 

discuss below, it is our respectful view that our colleague’s finding that the trial judge erred by imputing knowledge of the 

hazard to the municipality in this case is an example of this type of impermissible interference with the factual inference 

drawn by the trial judge. 

 

24      In addition, in distinguishing inferences of fact from findings of fact, our colleague states, at para. 102, that deference 

to findings of fact is “principally grounded in the recognition that only the trial judge enjoys the opportunity to observe 

witnesses and to hear testimony first-hand”, a rationale which does not bear on factual inferences. With respect, we disagree 

with this view. As we state above, there are numerous reasons for showing deference to the factual findings of a trial judge, 

many of which are equally applicable to all factual conclusions of the trial judge. This was pointed out in Schwartz, supra. 

After listing numerous policy concerns justifying a deferential approach to findings of fact, at para. 32 La Forest J. goes on to 

state: 

This explains why the rule [that appellate courts must treat a trial judge’s findings of fact with great deference] applies 

not only when the credibility of witnesses is at issue, although in such a case it may be more strictly applied, but also to 

all conclusions of fact made by the trial judge. [Emphasis added.] 

Recent support for deferring to all factual conclusions of the trial judge is found in Toneguzzo-Norvell, supra. McLachlin J. 

(as she then was) for a unanimous Court stated, at pp. 121-22: 

A Court of Appeal is clearly not entitled to interfere merely because it takes a different view of the evidence. The 

finding of facts and the drawing of evidentiary conclusions from facts is the province of the trial judge, not the Court of 

Appeal. 

. . . . . 

I agree that the principle of non-intervention of a Court of Appeal in a trial judge’s findings of facts does not apply with 

the same force to inferences drawn from conflicting testimony of expert witnesses where the credibility of these 

witnesses is not in issue. This does not however change the fact that the weight to be assigned to the various pieces of 

evidence is under our trial system essentially the province of the trier of fact, in this case the trial judge. [Emphasis 

added.] 

We take the above comments of McLachlin J. to mean that, although the same high standard of deference applies to the entire 

range of factual determinations made by the trial judge, where a factual finding is grounded in an assessment of credibility of 

a witness, the overwhelming advantage of the trial judge in this area must be acknowledged. This does not, however, imply 

that there is a lower standard of review where witness credibility is not in issue, or that there are not numerous policy reasons 

supporting deference to all factual conclusions of the trial judge. In our view, this is made clear by the underlined portion of 

the above passage. The essential point is that making a factual conclusion, of any kind, is inextricably linked with assigning 

weight to evidence, and thus attracts a deferential standard of review. 

 

25      Although the trial judge will always be in a distinctly privileged position when it comes to assessing the credibility of 

witnesses, this is not the only area where the trial judge has an advantage over appellate judges. Advantages enjoyed by the 

trial judge with respect to the drawing of factual inferences include the trial judge’s relative expertise with respect to the 

weighing and assessing of evidence, and the trial judge’s inimitable familiarity with the often vast quantities of evidence. 

This extensive exposure to the entire factual nexus of a case will be of invaluable assistance when it comes to drawing factual 
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conclusions. In addition, concerns with respect to cost, number and length of appeals apply equally to inferences of fact and 

findings of fact, and support a deferential approach towards both. As such, we respectfully disagree with our colleague’s 

view that the principal rationale for showing deference to findings of fact is the opportunity to observe witnesses first-hand. 

It is our view that the trial judge enjoys numerous advantages over appellate judges which bear on all conclusions of fact, 

and, even in the absence of these advantages, there are other compelling policy reasons supporting a deferential approach to 

inferences of fact. We conclude, therefore, by emphasizing that there is one, and only one, standard of review applicable to 

all factual conclusions made by the trial judge — that of palpable and overriding error. 

 

D. Standard of Review for Questions of Mixed Fact and Law 

 

26      At the outset, it is important to distinguish questions of mixed fact and law from factual findings (whether direct 

findings or inferences). Questions of mixed fact and law involve applying a legal standard to a set of facts: Canada (Director 

of Investigation & Research) v. Southam Inc., [1997] 1 S.C.R. 748 (S.C.C.), at para. 35. On the other hand, factual findings or 

inferences require making a conclusion of fact based on a set of facts. Both mixed fact and law and fact findings often 

involve drawing inferences; the difference lies in whether the inference drawn is legal or factual. Because of this similarity, 

the two types of questions are sometimes confounded. This confusion was pointed out by A. L. Goodhart in “Appeals on 

Questions of Fact” (1955), 71 L.Q.R. 402, at p. 405: 

The distinction between [the perception of facts and the evaluation of facts] tends to be obfuscated because we use such 

a phrase as “the judge found as a fact that the defendant had been negligent,” when what we mean to say is that “the 

judge found as a fact that the defendant had done acts A and B, and as a matter of opinion he reached the conclusion that 

it was not reasonable for the defendant to have acted in that way.” 

In the case at bar, there are examples of both types of questions. The issue of whether the municipality ought to have known 

of the hazard in the road involves weighing the underlying facts and making factual findings as to the knowledge of the 

municipality. It also involves applying a legal standard, which in this case is provided by s. 192(3), to these factual findings. 

Similarly, the finding of negligence involves weighing the underlying facts, making factual conclusions therefrom, and 

drawing an inference as to whether or not the municipality failed to exercise the legal standard of reasonable care and 

therefore was negligent. 

 

27      Once it has been determined that a matter being reviewed involves the application of a legal standard to a set of facts, 

and is thus a question of mixed fact and law, then the appropriate standard of review must be determined and applied. Given 

the different standards of review applicable to questions of law and questions of fact, it is often difficult to determine what 

the applicable standard of review is. In Southam, supra, at para. 39, this Court illustrated how an error on a question of mixed 

fact and law can amount to a pure error of law subject to the correctness standard: 

... if a decision-maker says that the correct test requires him or her to consider A, B, C, and D, but in fact the 

decision-maker considers only A, B, and C, then the outcome is as if he or she had applied a law that required 

consideration of only A, B, and C. If the correct test requires him or her to consider D as well, then the decision-maker 

has in effect applied the wrong law, and so has made an error of law. 

Therefore, what appears to be a question of mixed fact and law, upon further reflection, can actually be an error of pure law. 

 

28      However, where the error does not amount to an error of law, a higher standard is mandated. Where the trier of fact has 

considered all the evidence that the law requires him or her to consider and still comes to the wrong conclusion, then this 

amounts to an error of mixed law and fact and is subject to a more stringent standard of review: Southam, supra, at paras. 41 

and 45. While easy to state, this distinction can be difficult in practice because matters of mixed law and fact fall along a 

spectrum of particularity. This difficulty was pointed out in Southam, supra, at para. 37: 

... the matrices of facts at issue in some cases are so particular, indeed so unique, that decisions about whether they 

satisfy legal tests do not have any great precedential value. If a court were to decide that driving at a certain speed on a 

certain road under certain conditions was negligent, its decision would not have any great value as a precedent. In short, 

as the level of generality of the challenged proposition approaches utter particularity, the matter approaches pure 

application, and hence draws nigh to being an unqualified question of mixed law and fact. See R. P. Kerans, Standards 
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of Review Employed by Appellate Courts (1994), at pp. 103-108. Of course, it is not easy to say precisely where the line 

should be drawn; though in most cases it should be sufficiently clear whether the dispute is over a general proposition 

that might qualify as a principle of law or over a very particular set of circumstances that is not apt to be of much 

interest to judges and lawyers in the future. 

 

29      When the question of mixed fact and law at issue is a finding of negligence, this Court has held that a finding of 

negligence by the trial judge should be deferred to by appellate courts. In Jaegli Enterprises Ltd. v. Ankenman, [1981] 2 

S.C.R. 2 (S.C.C.), at p. 4, Dickson J. (as he then was) set aside the holding of the British Columbia Court of Appeal that the 

trial judge had erred in his finding of negligence on the basis that “it is wrong for an appellate court to set aside a trial 

judgment where there is not palpable and overriding error, and the only point at issue is the interpretation of the evidence as a 

whole” (see also Schreiber Brothers Ltd. v. Currie Products Ltd., [1980] 2 S.C.R. 78 (S.C.C.)). 

 

30      This more stringent standard of review for findings of negligence is appropriate, given that findings of negligence at 

the trial level can also be made by juries. If the standard were instead correctness, this would result in the appellate court 

assessing even jury findings of negligence on a correctness standard. At present, absent misdirection on law by the trial 

judge, such review is not available. The general rule is that courts accord great deference to a jury’s findings in civil 

negligence proceedings: 

The principle has been laid down in many judgments of this Court to this effect, that the verdict of a jury will not be set 

aside as against the weight of evidence unless it is so plainly unreasonable and unjust as to satisfy the Court that no jury 

reviewing the evidence as a whole and acting judicially could have reached it. 

McLean v. McCannell, [1937] S.C.R. 341 (S.C.C.), at p. 343; see also Dubé v. Labar, [1986] 1 S.C.R. 649 (S.C.C.), at p. 662, 

and Canadian National Railway v. Muller (1933), [1934] 1 D.L.R. 768 (S.C.C.). To adopt a correctness standard would 

change the law and undermine the traditional function of the jury. Therefore, requiring a standard of “palpable and overriding 

error” for findings of negligence made by either a trial judge or a jury reinforces the proper relationship between the appellate 

and trial court levels and accords with the established standard of review applicable to a finding of negligence by a jury. 

 

31      Where, however, the erroneous finding of negligence of the trial judge rests on an incorrect statement of the legal 

standard, this can amount to an error of law. This distinction was pointed out by Cory J. in Galaske v. O’Donnell, [1994] 1 

S.C.R. 670 (S.C.C.), at pp. 690-91: 

The definition of the standard of care is a mixed question of law and fact. It will usually be for the trial judge to 

determine, in light of the circumstances of the case, what would constitute reasonable conduct on the part of the 

legendary reasonable man placed in the same circumstances. In some situations a simple reminder may suffice while in 

others, for example when a very young child is the passenger, the driver may have to put the seat belt on the child 

himself. In this case, however, the driver took no steps whatsoever to ensure that the child passenger wore a seat belt. It 

follows that the trial judge’s decision on the issue amounted to a finding that there was no duty at all resting upon the 

driver. This was an error of law. 

Galaske, supra, is an illustration of the point made in Southam, supra, of the potential to extricate a purely legal question 

from what appears to be a question of mixed fact and law. However, in the absence of a legal error or a palpable and 

overriding error, a finding of negligence by a trial judge should not be interfered with. 

 

32      We are supported in our conclusion by the analogy which can be drawn between inferences of fact and questions of 

mixed fact and law. As stated above, both involve drawing inferences from underlying facts. The difference lies in whether 

the inference drawn relates to a legal standard or not. Because both processes are intertwined with the weight assigned to the 

evidence, the numerous policy reasons which support a deferential stance to the trial judge’s inferences of fact, also, to a 

certain extent, support showing deference to the trial judge’s inferences of mixed fact and law. 

 

33      Where, however, an erroneous finding of the trial judge can be traced to an error in his or her characterization of the 

legal standard, then this encroaches on the law-making role of an appellate court, and less deference is required, consistent 

with a “correctness” standard of review. This nuance was recognized by this Court in St-Jean c. Mercier, 2002 SCC 15 

(S.C.C.), at paras. 48-49: 
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A question “about whether the facts satisfy the legal tests” is one of mixed law and fact. Stated differently, “whether the 

defendant satisfied the appropriate standard of care is a question of mixed law and fact” (Southam, at para. 35). 

Generally, such a question, once the facts have been established without overriding and palpable error, is to be reviewed 

on a standard of correctness since the standard of care is normative and is a question of law within the normal purview 

of both the trial and appellate courts. [Emphasis added.] 

 

34      A good example of this subtle principle can be found in ”Rhone” (The) v. “Peter A.B. Widener” (The), [1993] 1 

S.C.R. 497 (S.C.C.), at p. 515. In that case the issue was the identification of certain individuals within a corporate structure 

as directing minds. This is a mixed question of law and fact. However, the erroneous finding of the courts below was easily 

traceable to an error of law which could be extricated from the mixed question of law and fact. The extricable question of law 

was the issue of the functions which are required in order to be properly identified as a “directing mind” within a corporate 

structure (p. 516). In the opinion of Iacobucci J. for the majority of the Court (at p. 526):  

With respect, I think that the courts below overemphasized the significance of sub-delegation in this case. The key factor 

which distinguishes directing minds from normal employees is the capacity to exercise decision-making authority on 

matters of corporate policy, rather than merely to give effect to such policy on an operational basis, whether at head 

office or across the sea. 

 

35      Stated differently, the lower courts committed an error in law by finding that sub-delegation was a factor identifying a 

person who is part of the “directing mind” of a company, when the correct legal factor characterizing a “directing mind” is in 

fact “the capacity to exercise decision-making authority on matters of corporate policy”. This mischaracterization of the 

proper legal test (the legal requirements to be a “directing mind”) infected or tainted the lower courts’ factual conclusion that 

Captain Kelch was part of the directing mind. As this erroneous finding can be traced to an error in law, less deference was 

required and the applicable standard was one of correctness. 

 

36      To summarize, a finding of negligence by a trial judge involves applying a legal standard to a set of facts, and thus is a 

question of mixed fact and law. Matters of mixed fact and law lie along a spectrum. Where, for instance, an error with respect 

to a finding of negligence can be attributed to the application of an incorrect standard, a failure to consider a required element 

of a legal test, or similar error in principle, such an error can be characterized as an error of law, subject to a standard of 

correctness. Appellate courts must be cautious, however, in finding that a trial judge erred in law in his or her determination 

of negligence, as it is often difficult to extricate the legal questions from the factual. It is for this reason that these matters are 

referred to as questions of “mixed law and fact”. Where the legal principle is not readily extricable, then the matter is one of 

“mixed law and fact” and is subject to a more stringent standard. The general rule, as stated in Jaegli Enterprises, supra, is 

that, where the issue on appeal involves the trial judge’s interpretation of the evidence as a whole, it should not be overturned 

absent palpable and overriding error. 

 

37      In this regard, we respectfully disagree with our colleague when he states at para. 106 that “[o]nce the facts have been 

established, the determination of whether or not the standard of care was met by the defendant will in most cases be 

reviewable on a standard of correctness since the trial judge must appreciate the facts within the context of the appropriate 

standard of care. In many cases, viewing the facts through the legal lens of the standard of care gives rise to a policy-making 

or law-setting function that is the purview of both the trial and appellate courts”. In our view, it is settled law that the 

determination of whether or not the standard of care was met by the defendant involves the application of a legal standard to 

a set of facts, a question of mixed fact and law. This question is subject to a standard of palpable and overriding error unless 

it is clear that the trial judge made some extricable error in principle with respect to the characterization of the standard or its 

application, in which case the error may amount to an error of law. 

 

III. Application of the Foregoing Principles to this Case: Standard of Care of the Municipality 

 

A. The Appropriate Standard of Review 

 

38      We agree with our colleague that the correct statement of the municipality’s standard of care is that found in Partridge 
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v. Langenburg (Rural Municipality), [1929] 3 W.W.R. 555 (Sask. C.A.), per Martin J.A., at pp. 558-59: 

The extent of the statutory obligation placed upon municipal corporations to keep in repair the highways under their 

jurisdiction, has been variously stated in numerous reported cases. There is, however, a general rule which may be 

gathered from the decisions, and that is, that the road must be kept in such a reasonable state of repair that those 

requiring to use it may, exercising ordinary care, travel upon it with safety. What is a reasonable state of repair is a 

question of fact, depending upon all the surrounding circumstances; “repair” is a relative term, and hence the facts in one 

case afford no fixed rule by which to determine another case where the facts are different ... 

However, we differ from the views of our colleague in that we find that the trial judge applied the correct test in determining 

that the municipality did not meet its standard of care, and thus did not commit an error of law of the type mentioned in 

Southam, supra. The trial judge applied all the elements of the Partridge standard to the facts, and her conclusion that the 

respondent municipality failed to meet this standard should not be overturned absent palpable and overriding error. 

 

B. The Trial Judge Did Not Commit an Error of Law 

 

39      We note that our colleague bases his conclusion that the municipality met its standard of care on his finding that the 

trial judge neglected to consider the conduct of the ordinary motorist, and thus failed to apply the correct standard of care, an 

error of law, which justifies his reconsideration of the evidence (para. 114). As a starting point to the discussion of the 

ordinary or reasonable motorist, we emphasize that the failure to discuss a relevant factor in depth, or even at all, is not itself 

a sufficient basis for an appellate court to reconsider the evidence. This was made clear by the recent decision of Van de 

Perre, supra, where Bastarache J. says, at para. 15: 

... omissions in the reasons will not necessarily mean that the appellate court has jurisdiction to review the evidence 

heard at trial. As stated in Van Mol (Guardian ad litem of) v. Ashmore (1999), 168 D.L.R. (4th) 637 (B.C.C.A.), leave to 

appeal ref’d [2000] 1 S.C.R. vi, an omission is only a material error if it gives rise to the reasoned belief that the trial 

judge must have forgotten, ignored or misconceived the evidence in a way that affected his conclusion. Without this 

reasoned belief, the appellate court cannot reconsider the evidence. 

In our view, as we will now discuss, there can be no reasoned belief in this case that the trial judge forgot, ignored, or 

misconceived the question of the ordinary driver. It would thus be an error to engage in a re-assessment of the evidence on 

this issue. 

 

40      The fact that the conduct of the ordinary motorist was in the mind of the trial judge from the outset is clear from the 

fact that she began her standard of care discussion by stating the correct test, quoting the above passage from Partridge, 

supra. Absent some clear sign that she subsequently varied her approach, this initial acknowledgment of the correct legal 

standard is a strong indication that this was the standard she applied. Not only is there no indication that she departed from 

the stated test, but there are further signs which support the conclusion that the trial judge applied the Partridge standard. The 

first such indication is that the trial judge did discuss, both explicitly and implicitly, the conduct of an ordinary or reasonable 

motorist approaching the curve. The second indication is that she referred to the evidence of the experts, Mr. Anderson and 

Mr. Werner, both of whom discussed the conduct of an ordinary motorist in this situation. Finally, the fact that the trial judge 

apportioned negligence to Mr. Nikolaisen indicates that she assessed his conduct against the standard of the ordinary driver, 

and thus considered the conduct of the latter. 

 

41      The discussion of the ordinary motorist is found in the passage from the trial judgment immediately following the 

statement of the requisite standard of care: 

Snake Hill Road is a low traffic road. It is however maintained by the R.M. so that it is passable year round. There are 

permanent residences on the road. It is used by farmers for access to their fields and cattle. Young people frequent Snake 

Hill Road for parties and as such the road is used by those who may not have the same degree of familiarity with it as do 

residents. 

There is a portion of Snake Hill Road that is a hazard to the public. In this regard I accept the evidence of Mr. Anderson 

and Mr. Werner. Further, it is a hazard that is not readily apparent to users of the road. It is a hidden hazard. The location 
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of the Nikolaisen rollover is the most dangerous segment of Snake Hill Road. Approaching the location of the 

Nikolaisen rollover, limited sight distance, created by uncleared bush, precludes a motorist from being forewarned of an 

impending sharp right turn immediately followed by a left turn. While there were differing opinions on the maximum 

speed at which this curve can be negotiated, I am satisfied that when limited sight distance is combined with the tight 

radius of the curve and lack of superelevation, this curve cannot be safely negotiated at speeds greater than 60 kilometres 

per hour when conditions are favourable, or 50 kilometres per hour when wet. 

... where the existence of that bush obstructs the ability of a motorist to be forewarned of a hazard such as that on Snake 

Hill Road, it is reasonable to expect the R.M. to erect and maintain a warning or regulatory sign so that a motorist, using 

ordinary care, may be forewarned, adjust speed and take corrective action in advance of entering a dangerous situation. 

[Italics in original; underlining added.] 

([1998] 5 W.W.R. 523, at paras. 84-86) 

 

42      In our view, this passage indicates that the trial judge did consider how a motorist exercising ordinary care would 

approach the curve in question. The implication of labelling the curve a “hidden hazard” which is “not readily apparent to 

users of the road”, is that the danger is of the type that cannot be anticipated. This in turn implies that, even if the motorist 

exercises ordinary care, he or she will not be able to react to the curve. As well, the trial judge referred explicitly to the 

conduct of a motorist exercising ordinary care: “it is reasonable to expect the R.M. to erect and maintain a warning or 

regulatory sign so that a motorist, exercising ordinary care, may be forewarned, adjust speed and take corrective action in 

advance of entering a dangerous situation” (para. 86 (emphasis added)). 

 

43      With respect to the speed of a motorist approaching the curve, there is also an indication that the trial judge considered 

the conduct of an ordinary motorist. First, she stated that she accepted the evidence of Mr. Anderson and Mr. Werner with 

respect to the finding that the curve constituted a hazard to the public. The evidence given by these experts suggests that 

between 60 and 80 km/h is a reasonable speed to drive parts of this road, and at that speed, the curve presents a hazard. Their 

evidence also indicates their general opinion that the curve was a hazardous one. Mr. Anderson refers to the curve being 

difficult to negotiate at “normal speeds”. Also, Mr. Anderson states that “if you’re not aware that this curve is there, the sharp 

course of the curve, and you enter too far into it before you realize that the curve is there, then you have to do a tighter radius 

than 118 metres in order to get back on track to be able to negotiate the second curve”. He also states that “you could be 

lulled into thinking you’ve got an 80 km/h road until you are too far into the tight curve to able to respond”. 

 

44      The Court of Appeal found that, given the nature and condition of Snake Hill Road, the contention that this rural road 

would be taken at 80 km/h by the ordinary motorist was untenable. However, it is clear from the trial judge’s reasons that she 

did not take 80 km/h as the speed at which the ordinary motorist would approach the curve. Instead she found, based on 

expert evidence, that “this curve cannot be safely negotiated at speeds greater than 60 kilometres per hour when conditions 

are favourable, or 50 kilometres per hour when wet” (para. 85 (emphasis in original)). From this finding, coupled with the 

finding that the curve was hidden and unexpected, the logical conclusion is that the trial judge found that a motorist 

exercising ordinary care could easily be deceived into approaching the curve at speeds in excess of the safe speed for the 

curve, and subsequently be taken by surprise. Therefore, the trial judge found that the curve was hazardous to the ordinary 

motorist and it follows that she applied the correct standard of care. 

 

45      In our respectful view, our colleague errs in agreeing with the Court of Appeal’s finding that the trial judge should 

have addressed the conduct of the ordinary motorist more fully (para. 47). At para. 42, he writes: 

A proper application of the test demands that the trial judge ask the question: “How would a reasonable driver have 

driven on this road?” Whether or not a hazard is “hidden” or a curve is “inherently” dangerous does not dispose of the 

question. 

And later, he states, “In my view, the question of how the reasonable driver would have negotiated Snake Hill Road 

necessitated a somewhat more in-depth analysis of the character of the road” (para. 48). With respect, requiring the trial judge 

to have made this specific inquiry in her reasons is inconsistent with Van de Perre, supra, which makes it clear that an 

omission or a failure to discuss a factor in depth is not, in and of itself, a basis for interfering with the findings of the trial 

judge and reweighing the evidence. As we note above, it is clear that although the trial judge may not have conducted an 
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extensive review of this element of the Partridge test, she did indeed consider this factor by stating the correct test, then 

applying this test to the facts. 

 

46      We note that in relying on the evidence of Mr. Anderson and Mr. Werner, the trial judge chose not to base her decision 

on the conflicting evidence of other witnesses. However, her reliance on the evidence of Mr. Anderson and Mr. Werner is 

insufficient proof that she “forgot, ignored, or misconceived” the evidence. The full record was before the trial judge and we 

can presume that she reviewed all of it, absent further proof that the trial judge forgot, ignored or misapprehended the 

evidence, leading to an error in law. It is open to a trial judge to prefer the evidence of some witnesses over others: 

Toneguzzo-Norvell, supra, at p. 123. Mere reliance by the trial judge on the evidence of some witnesses over others cannot on 

its own form the basis of a “reasoned belief that the trial judge must have forgotten, ignored or misconceived the evidence in 

a way that affected his conclusion” (Van de Perre, supra, at para. 15). This is in keeping with the narrow scope of review by 

an appellate court applicable in this case. 

 

47      A further indication that the trial judge considered the conduct of an ordinary motorist on Snake Hill Road is her 

finding that both Mr. Nikolaisen and the municipality breached their duty of care to Mr. Housen, and that the defendant 

Nikolaisen was 50 percent contributorily negligent. Since a finding of negligence implies a failure to meet the ordinary 

standard of care, and since Mr. Nikolaisen’s negligence related to his driving on the curve, to find that Mr. Nikolaisen’s 

conduct on the curve failed to meet the standard of the ordinary driver implies a consideration of that ordinary driver on the 

curve. The fact that the trial judge distinguished the conduct of Mr. Nikolaisen in driving negligently on the road from the 

conduct of the municipality in negligently failing to erect a warning sign is evidence that the trial judge kept the 

municipality’s legal standard clearly in mind in its application to the facts, and that she applied this standard to the ordinary 

driver, not the negligent driver. 

 

48      To summarize, in the course of her reasons, the trial judge first stated the requisite standard of care from Partridge, 

supra, relating to the conduct of the ordinary driver. She then applied that standard to the facts referring again to the conduct 

of the ordinary driver. Finally, in light of her finding that the municipality breached this standard, she apportioned negligence 

between the driver and the municipality in a way which again entailed a consideration of the ordinary driver. As such, we are 

overwhelmingly drawn to the conclusion that the conduct of the ordinary driver was both considered and applied by the trial 

judge. 

 

49      Thus, we conclude that the trial judge did not commit an error of law with respect to the municipality’s standard of 

care. On this matter, we disagree with the basis for the re-assessment of the evidence undertaken by our colleague (paras. 

122-142) and regard this re-assessment to be an unjustified intrusion into the finding of the trial judge that the municipality 

breached its standard of care. This finding is a question of mixed law and fact which should not be overturned absent a 

palpable and overriding error. As discussed below, it is our view that no such error exists, as the trial judge conducted a 

reasonable assessment based on her view of the evidence. 

 

C. The Trial Judge Did Not Commit A Palpable or Overriding Error 

 

50      Despite this high standard of review, the Court of Appeal found that a palpable and overriding error was made by the 

trial judge. With respect, this finding was based on the erroneous presumption that the trial judge accepted 80 km/h as the 

speed at which an ordinary motorist would approach the curve, a presumption which our colleague also adopts in his reasons 

(para. 133). 

 

51      As discussed above, the trial judge’s finding was that an ordinary motorist could approach the curve in excess of 60 

km/h in dry conditions, and 50 km/h in wet conditions, and that at such speeds the curve was hazardous. The trial judge’s 

finding was not based on a particular speed at which the curve would be approached by the ordinary motorist. Instead, she 

found that, because the curve was hidden and sharper than would be anticipated, a motorist exercising ordinary care could 

approach it at greater than the speed at which it would be safe to negotiate the curve. 

 

52      As we explain in greater detail below, in our opinion, not only is this assessment far from reaching the level of a 

palpable and overriding error, in our view, it is a sensible and logical way to deal with large quantities of conflicting 

evidence. It would be unrealistic to focus on some exact speed at which the curve would likely be approached by the ordinary 

motorist. The findings of the trial judge in this regard were the result of a reasonable and practical assessment of the evidence 
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as a whole. 

 

53      In finding a palpable and overriding error, Cameron J.A. relied on the fact that the trial judge adopted the expert 

evidence of Mr. Anderson and Mr. Werner which was premised on a de facto speed limit of 80 km/h taken from The 

Highway Traffic Act, S.S. 1986, c. H-3.1. However, whether or not the experts based their testimony on this limit, the trial 

judge did not adopt that limit as the speed of the ordinary motorist approaching the curve. Again, the trial judge found that 

the curve could not be taken safely at greater than 60 km/h dry and 50 km/h wet, and there is evidence in the record to 

support this finding. For example, Mr. Anderson states: 

If you don’t anticipate the curve and you get too far into it before you start to do your correction then you can get into 

trouble even at, probably at 60. Fifty you’d have to be a long ways into it, but certainly at 60 you could. 

It is notable too that both Mr. Anderson and Mr. Werner would have recommended installing a sign, warning motorists of the 

curve, with a posted limit of 50 km/h. 

 

54      Although clearly the curve could not be negotiated safely at 80 km/h, it could also not be negotiated safely at much 

slower speeds. It should also be noted that the trial judge did not adopt the expert testimony of Mr. Anderson and Mr. Werner 

in its entirety. She stated: “There is a portion of Snake Hill Road that is a hazard to the public. In this regard I accept the 

evidence of Mr. Anderson and Mr. Werner” (para. 85 (emphasis added)). It cannot be assumed from this that she accepted a 

de facto speed limit of 80 km/h especially when one bears in mind (1) the trial judge’s statement of the safe speeds of 50 and 

60 km/h, and (2) the fact that both these experts found the road to be unsafe at much lower speeds than 80 km/h. 

 

55      Given that the trial judge did not base her standard of care analysis on a de facto speed limit of 80 km/h, it then follows 

that the Court of Appeal’s finding of a palpable and overriding error cannot stand. 

 

56      Furthermore, the narrowly defined scope of appellate review dictates that a trial judge should not be found to have 

misapprehended or ignored evidence, or come to the wrong conclusions merely because the appellate court diverges in the 

inferences it draws from the evidence and chooses to emphasize some portions of the evidence over others. As we are of the 

view that the trial judge committed no error of law in finding that the municipality breached its standard of care, we are also 

respectfully of the view that our colleague’s re-assessment of the evidence on this issue (paras. 52-65) is an unjustified 

interference with the findings of the trial judge, based on a difference of opinion concerning the inferences to be drawn from 

the evidence and the proper weight to be placed on different portions of the evidence. For instance, in the opinion of our 

colleague, based on some portions of the expert evidence, a reasonable driver exercising ordinary care would approach a rural 

road at 50 km/h or less, because a reasonable driver would have difficulty seeing the sharp radius of the curve and oncoming 

traffic (para. 52). However, the trial judge, basing her assessment on other portions of the expert evidence, found that the 

nature of the road was such that a motorist could be deceived into believing that the road did not contain a sharp curve and 

thus would approach the road normally, unaware of the hidden danger. 

 

57      We are faced in this case with conflicting expert evidence on the issue of the correct speed at which an ordinary 

motorist would approach the curve on Snake Hill Road. The differing inferences from the evidence drawn by the trial judge 

and the Court of Appeal amount to a divergence on what weight should be placed on various pieces of conflicting evidence. 

As noted by our colleague, Mr. Sparks was of the opinion that “[if] you can’t see around the corner, then, you know, drivers 

would have a fairly strong signal ... that due care and caution would be required”. Similar evidence of this nature was given 

by Mr. Nikolaisen, and indeed even by Mr. Anderson and Mr. Werner. This is contrasted with evidence such as that given by 

Mr. Anderson and Mr. Werner that a reasonable driver would be “lulled” into thinking that there is an 80 km/h road ahead of 

him or her. 

 

58      As noted by McLachlin J. in Toneguzzo-Norvell, supra, at p. 122 and mentioned above, “the weight to be assigned to 

the various pieces of evidence is under our trial system essentially the province of the trier of fact”. In that case, a unanimous 

Court found that the Court of Appeal erred in interfering with the trial judge’s factual findings, on the basis that it was open 

to the trial judge to place less weight on certain evidence and accept other, conflicting evidence which the trial judge found to 

be more convincing (Toneguzzo-Norvell, supra, at pp. 122-23). Similarly, in this case, the trial judge’s factual findings 

concerning the proper speed to be used on approaching the curve should not be interfered with. It was open to her to choose 

to place more weight on certain portions of the evidence of Mr. Anderson and Mr. Werner, where the evidence was 

conflicting. Her assessment of the proper speed was a reasonable inference based on the evidence and does not reach the level 



Housen v. Nikolaisen, 2002 SCC 33, 2002 CSC 33, 2002 CarswellSask 178  

2002 SCC 33, 2002 CSC 33, 2002 CarswellSask 178, 2002 CarswellSask 179... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 15 

 

of a palpable and overriding error. As such, the trial judge’s findings with respect to the standard of care should not be 

overturned. 

 

IV. Knowledge of the Municipality 

 

59      We agree with our colleague that s. 192(3) of The Rural Municipality Act, 1989, S.S. 1989-90, c. R-26.1, requires the 

plaintiff to show that the municipality knew or should have known of the disrepair of Snake Hill Road before the 

municipality can be found to have breached its duty of care under s. 192. We also agree that the evidence of the prior 

accidents, in and of itself, is insufficient to impute such knowledge to the municipality. However, we find that the trial judge 

did not err in her finding that the municipality knew or ought to have known of the disrepair. 

 

60      As discussed, the question of whether the municipality knew or should have known of the disrepair of Snake Hill Road 

is a question of mixed fact and law. The issue is legal in the sense that the municipality is held to a legal standard of 

knowledge of the nature of the road, and factual in the sense of whether it had the requisite knowledge on the facts of this 

case. As we state above, absent an isolated error in law or principle, such a finding is subject to the “palpable and overriding” 

standard of review. In this case, our colleague concludes that the trial judge erred in law by failing to approach the question 

of knowledge from the perspective of a prudent municipal councillor, and holds that a prudent municipal councillor could not 

be expected to become aware of the risk posed to the ordinary driver by the hazard in question. He also finds that the trial 

judge erred in law by failing to recognize that the burden of proving knowledge rested with the plaintiff. With respect, we 

disagree with these conclusions. 

 

61      The hazard in question is an unsigned and unexpected sharp curve. In our view, when a hazard is, like this one, a 

permanent feature of the road which has been found to present a risk to the ordinary driver, it is open to the trial judge to 

draw an inference, on this basis alone, that a prudent municipal councillor ought to be aware of the hazard. In support of his 

conclusion on the issue of knowledge, our colleague states that the municipality’s knowledge is inextricably linked to the 

standard of care, and ties his finding on the question of knowledge to his finding that the curve did not present a hazard to the 

ordinary motorist (para. 72). We agree that the question of knowledge is closely linked to the standard of care, and since we 

find that the trial judge was correct in holding that the curve presented a hazard to the ordinary motorist, from there it was 

open to the trial judge to find that the municipality ought to have been aware of this hazard. We further note that as a question 

of mixed fact and law this finding is subject to the “palpable and overriding” standard of review. On this point, however, we  

restrict ourselves to situations such as the one at bar where the hazard in question is a permanent feature of the road, as 

opposed to a temporary hazard which reasonably may not come to the attention of the municipality in time to prevent an 

accident from occurring. 

 

62      In addition, our colleague relies on the evidence of the lay witnesses, Craig and Toby Thiel, who lived on Snake Hill 

Road, and who testified that they had not experienced any difficulties with it (para. 72). With respect, we find three problems 

with this reliance. First, since the curve was found to be a hazard based on its hidden and unexpected nature, relying on the 

evidence of those who drive the road on a daily basis does not, in our view, assist in determining whether the curve presented 

a hazard to the ordinary motorist, or whether the municipality ought to have been aware of the hazard. In addition, in finding 

that the municipality ought to have known of the disrepair, the trial judge clearly chose not to rely on the above evidence. As 

we state above, it is open for a trial judge to prefer some parts of the evidence over others, and to re-assess the trial judge’s 

weighing of the evidence, is, with respect, not within the province of an appellate court. 

 

63      As well, since the question of knowledge is to be approached from the perspective of a prudent municipal councillor, 

we find the evidence of lay witnesses to be of little assistance. In Ryan, supra, at para. 28, Major J. stated that the applicable 

standard of care is that which “would be expected of an ordinary, reasonable and prudent person in the same circumstances” 

(emphasis added). Municipal councillors are elected for the purpose of managing the affairs of the municipality. This requires 

some degree of study and of information gathering, above that of the average citizen of the municipality. Indeed, it may in 

fact require consultation with experts to properly meet the obligation to be informed. Although municipal councillors are not 

experts, to equate the “prudent municipal councillor” with the opinion of lay witnesses who live on the road is incorrect in 

our opinion. 

 

64      It is in this context that we view the following comments of the trial judge, at para. 90: 
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If the R.M. did not have actual knowledge of the danger inherent in this portion of Snake Hill Road, it should have 

known. While four accidents in 12 years may not in itself be significant, it takes on more significance given the close 

proximity of three of these accidents, the relatively low volume of traffic, the fact that there are permanent residences on 

the road and the fact that the road is frequented by young and perhaps less experienced drivers. I am not satisfied that the 

R.M. has established that in these circumstances it took reasonable steps to prevent this state of disrepair on Snake Hill 

Road from continuing. 

From this statement, we take the trial judge to have meant that, given the occurrence of prior accidents on this low-traffic 

road, the existence of permanent residents, and the type of drivers on the road, the municipality did not take the reasonable 

steps it should have taken in order to ensure that Snake Hill Road did not contain a hazard such as the one in question. Based 

on these factors, the trial judge drew the inference that the municipality should have been put on notice and investigated 

Snake Hill Road, in which case it would have become aware of the hazard in question. This factual inference, grounded as it 

was on the trial judge’s assessment of the evidence, was in our view, far from reaching the requisite standard of palpable and 

overriding error, proper. 

 

65      Although we agree with our colleague that the circumstances of the prior accidents in this case do not provide a direct 

basis for the municipality to have had knowledge of the particular hazard in question, in the view of the trial judge, they 

should have caused the municipality to investigate Snake Hill Road, which in turn would have resulted in actual knowledge. 

In this case, far from causing the municipality to investigate, the evidence of Mr. Danger, who had been the municipal 

administrator for 20 years, was that, until the time of the trial, he was not even aware of the three accidents which had 

occurred between 1978 and 1988 on Snake Hill Road. As such, we do not find that the trial judge based her conclusion on 

any perspective other than that of a prudent municipal councillor, and therefore that she did not commit an error of law in this 

respect. Moreover, we do not find that she imputed knowledge to the municipality on the basis of the occurrence of prior 

accidents on Snake Hill Road. The existence of the prior accidents was simply a factor which caused the trial judge to find 

that the municipality should have been put on notice with respect to the condition of Snake Hill Road (para. 90). 

 

66      We emphasize that, in our view, the trial judge did not shift the burden of proof to the municipality on this issue. Once 

the trial judge found that there was a permanent feature of Snake Hill Road which presented a hazard to the ordinary 

motorist, it was open to her to draw an inference that the municipality ought to have been aware of the danger. Once such an 

inference is drawn, then, unless the municipality can rebut the inference by showing that it took reasonable steps to prevent 

such a hazard from continuing, the inference will be left undisturbed. In our view, this is what the trial judge did in the above 

passage when she states: “I am not satisfied that the R.M. has established that in these circumstances it took reasonable steps 

to prevent this state of disrepair on Snake Hill Road from continuing” (para. 90 (emphasis added)). The fact that she drew 

such an inference is clear from the fact that this statement appears directly after her finding that the municipality ought to 

have known of the hazard based on the listed factors. Thus, it is our view that the trial judge did not improperly shift the 

burden of proof onto the municipality in this case. 

 

67      As well, although the circumstances of the prior accidents in this case do not provide strong evidence that the 

municipality ought to have known of the hazard, proof of prior accidents is not a necessary condition to a finding of breach of 

the duty of care under s. 192 of The Rural Municipality Act, 1989. If this were so, the first victim of an accident on a 

negligently maintained road would not be able to recover, whereas subsequent victims in identical circumstances would. 

Although under s. 192(3) the municipality cannot be held responsible for disrepair of which it could not have known, it is not 

sufficient for the municipality to wait for an accident to occur before remedying the disrepair, and, in the absence of proof by 

the plaintiff of prior accidents, claim that it could not have known of the hazard. If this were the case, not only would the first 

victim of an accident suffer a disproportionate evidentiary burden, but municipalities would also be encouraged not to collect 

information pertaining to accidents on its roads, as this would make it more difficult for the plaintiff in a motor vehicle 

accident to prove that the municipality knew or ought to have known of the disrepair. 

 

68      Although in this case the trial judge emphasized the prior accidents that the plaintiff did manage to prove, in our view, 

it is not necessary to rely on these accidents in order to satisfy s. 192(3). For the plaintiff to provide substantial and concrete 

proof of the municipality’s knowledge of the state of disrepair of its roads, is to set an impossibly high burden on the 

plaintiff. Such information was within the particular sphere of knowledge of the municipality, and in our view, it was 

reasonable for the trial judge to draw an inference of knowledge from her finding that there was an ongoing state of disrepair. 

 

69      To summarize our position on this issue, we do not find that the trial judge erred in law either by failing to approach 
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the question from the perspective of a prudent municipal councillor, or by improperly shifting the burden of proof onto the 

defendant. As such, it would require a palpable and overriding error in order to overturn her finding that the municipality 

knew or ought to have known of the hazard, and, in our view, no such error was made. 

 

V. Causation 

 

70      We agree with our colleague’s statement at para. 82 that the trial judge’s conclusions on the cause of the accident was 

a finding of fact: Cork v. Kirby MacLean Ltd., [1952] 2 All E.R. 402 (Eng. C.A.), at p. 407, quoted with approval in Horsley 

v. MacLaren (1969), 4 D.L.R. (3d) 557 (Ont. H.C.), at p. 566. Thus, this finding should not be interfered with absent palpable 

and overriding error. 

 

71      The trial judge based her findings on causation on three points (at para. 101): 

(1) the accident occurred at a dangerous part of the road where a sign warning motorists of the hidden hazard should 

have been erected; 

(2) even if there had been a sign, Mr. Nikolaisen’s degree of impairment did increase his risk of not reacting, or reacting 

inappropriately, to a sign; 

(3) even so, Mr. Nikolaisen was not driving recklessly such that one would have expected him to have missed or ignored 

a warning sign. Moments before, on departing the Thiel residence, he had successfully negotiated a sharp curve which 

he could see and which was apparent to him. 

The trial judge concluded that, on a balance of probabilities, Mr. Nikolaisen would have reacted and possibly avoided an 

accident, if he had been given advance warning of the curve. However she also found that the accident was partially caused 

by the conduct of Mr. Nikolaisen, and apportioned fault accordingly, with 50 percent to Mr. Nikolaisen and 35 percent to the 

Rural Municipality (para. 102). 

 

72      As noted above, this Court has previously held that “an omission is only a material error if it gives rise to the reasoned 

belief that the trial judge must have forgotten, ignored or misconceived the evidence in a way that affected his conclusion” 

(Van de Perre, supra, at para.15). In the present case, it is not clear from the trial judge’s reasons which portions of the 

evidence of Mr. Laughlin, Craig and Toby Thiel and Paul Housen she relied upon, or to what extent. However, as we have 

already stated, the full evidentiary record was before the trial judge and, absent further proof that the omission in her reasons 

was due to her misapprehension or neglect of the evidence, we can presume that she reviewed the evidence in its entirety and 

based her factual findings on this review. This presumption, absent sufficient evidence of misapprehension or neglect is 

consistent with the high level of error required by the test of “palpable and overriding” error. We reiterate that it is open  to 

the trial judge to prefer the testimony of certain witnesses over others and to place more weight on some parts of the evidence 

than others, particularly where there is conflicting evidence: Toneguzzo-Norvell, supra, at pp. 122-23. The mere fact that the 

trial judge did not discuss a certain point or certain evidence in depth is not sufficient grounds for appellate interference: Van 

de Perre, supra, at para.15. 

 

73      For these reasons, we do not feel it appropriate to review the evidence of Mr. Laughlin and the lay witnesses de novo. 

As we concluded earlier, the trial judge’s finding of fact that a hidden hazard existed at the curve should not be interfered 

with. The finding of a hidden hazard that requires a sign formed part of the basis of her findings concerning causation. As her 

conclusions on the existence of a hidden hazard had a basis in the evidence, her conclusions on causation grounded in part on 

the hidden hazard finding also had a basis in the evidence. 

 

74      As for the silence of the trial judge on the evidence of Mr. Laughlin, we observe only that the evidence of Mr. 

Laughlin appears to be general in nature and thus of limited utility. Mr. Laughlin admitted that he could only provide general 

comments on the effects of alcohol on motorists, but could not provide specific expertise on the actual effect of alcohol on an 

individual driver. This is significant, as the level of tolerance of an individual driver plays a key role in determining the actual 

effect of alcohol on the motorist; an experienced drinker, although dangerous, will probably perform better on the road than 

an inexperienced drinker. It is noteworthy that the trial judge believed the evidence of Mr. Anderson that Mr. Nikolaisen’s 

vehicle was travelling at the relatively slow speed of between 53 to 65 km/h at the time of impact with the embankment. It 
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was also permissible for the trial judge to rely on the evidence of lay witnesses that Mr. Nikolaisen had successfully 

negotiated an apparently sharp curve moments before the accident, rather than relying on the evidence of Mr. Laughlin, 

which was of a hypothetical and unspecific nature. Indeed, the hypothetical nature of Mr. Laughlin’s evidence reflects the 

entire inquiry into whether Mr. Nikolaisen would have seen a sign and reacted, or the precise speed that would be taken by a 

reasonable driver upon approaching the curve. The abstract nature of such inquiries supports deference to the factual findings 

of the trial judge, and is consistent with the stringent standard imposed by the phrase “palpable and overriding error”. 

 

75      Therefore we conclude that the trial judge’s factual findings on causation were reasonable and thus do not reach the 

level of a palpable and overriding error, and therefore should not have been interfered with by the Court of Appeal. 

 

VI. Common Law Duty of Care 

 

76      As we conclude that the municipality is liable under The Rural Municipality Act, 1989, we find it unnecessary to 

consider the existence of a common law duty in this case. 

 

VII. Disposition 

 

77      As we stated at the outset, there are important reasons and principles for appellate courts not to interfere improperly 

with trial decisions. Applying these reasons and principles to this case, we would allow the appeal, set aside the judgment of 

the Saskatchewan Court of Appeal, and restore the judgment of the trial judge, with costs throughout. 

Bastarache J.: 

 

I — Introduction 

 

78      This appeal arises out of a single-vehicle accident which occurred on July 18, 1992, on Snake Hill Road, a rural road 

located in the Municipality of Shellbrook. The appellant, Paul Housen, a passenger in the vehicle, was rendered a 

quadriplegic by the accident. At trial, the judge found that the driver of the vehicle, Douglas Nikolaisen, was negligent in 

travelling Snake Hill Road at an excessive rate of speed and in operating his vehicle while impaired. The trial judge also 

found the respondent, the Municipality of Shellbrook, to be at fault for breaching its duty to keep the road in a reasonable 

state of repair as required by s. 192 of The Rural Municipality Act, 1989, S.S. 1989-90, c. R-26.1. The Court of Appeal 

overturned the trial judge’s finding that the respondent municipality was negligent. At issue in this appeal is whether the 

Court of Appeal had sufficient grounds to intervene in the decision of the lower court. The respondent has also asked this 

Court to overturn the trial judge’s finding that the respondent knew or ought to have known of the alleged disrepair of Snake  

Hill Road and that the accident was caused in part by the negligence of the respondent. An incidental question is whether a 

common law duty of care exists alongside the statutory duty imposed on the respondent by s. 192. 

 

79      I conclude that the Court of Appeal was correct to overturn the trial judge’s finding that the respondent was negligent. 

Though I would not interfere with the trial judge’s factual findings on this issue, I find that she erred in law by failing to 

apply the correct standard of care. I would also overturn the trial judge’s conclusions with regard to knowledge and 

causation. In coming to the conclusion that the respondent knew or should have known of the alleged disrepair of Snake Hill 

Road, the trial judge erred in law by failing to consider the knowledge requirement from the perspective of a prudent 

municipal councillor and by failing to be attentive to the fact that the onus of proof was on the appellant. In addition, the trial 

judge drew an unreasonable inference by imputing knowledge to the respondent on the basis of accidents that occurred on 

other segments of the road while motorists were travelling in the opposite direction. The trial judge also erred with respect to 

causation. She misapprehended the evidence before her, drew erroneous conclusions from that evidence and ignored relevant 

evidence. Finally, I would not interfere with the decision of the courts below to reject the appellant’s argument that a 

common law duty existed. It is unnecessary to impose a common law duty of care where a statutory duty exists. Moreover, 

the application of common law negligence principles would not affect the outcome in these proceedings. 

 

II — Factual Background 
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80      The sequence of` events which culminated in this tragic accident began to unfold some 19 hours before its occurrence 

on the afternoon of July 18, 1992. On July 17, Mr. Nikolaisen attended a barbeque at the residence of Craig and Toby Thiel, 

located on Snake Hill Road. He arrived in the late afternoon and had his first drink of the day at approximately 6:00 p.m. He 

consumed four or five drinks before leaving the Thiel residence at approximately 10:00 or 10:30 p.m. After returning home 

for a few hours, Mr. Nikolaisen proceeded to the Sturgeon Lake Jamboree, where he met up with the appellant. At the 

jamboree, Mr. Nikolaisen consumed eight or nine double rye drinks and several beers. The appellant was also drinking 

during this event. The appellant and Mr. Nikolaisen partied on the grounds of the jamboree for several hours. At 

approximately 4:30 a.m., the appellant left the jamboree with Mr. Nikolaisen. After travelling around the back roads for a 

period of time, they returned to the Thiel residence. It was approximately 8:00 a.m. The appellant and Mr. Nikolaisen had 

several more drinks over the course of the morning. Mr. Nikolaisen stopped drinking two or three hours before leaving the 

Thiel residence with the appellant at approximately 2:00 p.m. 

 

81      A light rain was falling when the appellant and Mr. Nikolaisen left the Thiel residence, travelling eastbound with Mr. 

Nikolaisen behind the wheel of a Ford pickup truck. The truck swerved or “fish-tailed” as it turned the corner from the Thiel 

driveway onto Snake Hill Road. As Mr. Nikolaisen continued on his way over the course of a gentle bend some 300 metres in 

length, gaining speed to an estimated 65 km/h, the truck again fish-tailed several times. The truck went into a skid as Mr. 

Nikolaisen approached and entered a sharper right turn. Mr. Nikolaisen steered into the skid but was unable to negotiate the 

curve. The left rear wheel of the truck contacted an embankment on the left side of the road. The vehicle travelled on the road 

for approximately 30 metres when the left front wheel contacted and climbed an 18-inch embankment on the left side of the 

road. This second contact with the embankment caused the truck to enter a 360-degree roll with the passenger side of the roof 

contacting the ground first. 

 

82      When the vehicle came to rest, the appellant was unable to feel any sensation. Mr. Nikolaisen climbed out the back 

window of the vehicle and ran to the Thiel residence for assistance. Police later accompanied Mr. Nikolaisen to the 

Shellbrook Hospital where a blood sample was taken. Expert testimony estimated Mr. Nikolaisen’s blood alcohol level to be 

between 180 and 210 milligrams in 100 millilitres of blood at the time of the accident, well over the legal limits prescribed in 

The Highway Traffic Act, 1989, S.S. 1986, c. H-3.1, and the Criminal Code, R.S.C. 1985, c. C-46. 

 

83      Mr. Nikolaisen had travelled on Snake Hill Road three times in the 24 hours preceding the accident, but had not driven 

it on any earlier occasions. The road was about a mile and three quarters in length and was flanked by highways to the north 

and to the east. Starting at the north end, it ran south for a short distance, dipped between open fields, then curved to the 

southeast and descended in a southerly loop down and around Snake Hill, past trees, bush and pasture, to the bottom of the 

valley. There it curved sharply to the southeast as it passed the Thiels’ driveway. Once it passed the driveway, it curved 

gently to the south east for about 300 metres, then curved more distinctly to the south. It was on this stretch that the accident 

occurred. From that point on, the road crossed a creek, took another curve, then ascended a steep hill to the east, straightened 

out, and continued east for just over half a mile, past tree-lined fields and another farm site, to an approach to the highway. 

 

84      Snake Hill Road was established in 1923 and was maintained by the respondent municipality for the primary purpose 

of providing local farmers access to their fields and pastures. It also served as an access road for the two permanent 

residences and one veterinary clinic located on it. The road at its northernmost end, coming off the highway, is characterized 

as a “Type C” local access road under the provincial government’s scheme of road classification. This means that it is graded, 

gravelled and elevated above the surrounding land. The portion of the road east of the Thiel residence, on which the accident 

occurred, is characterized as “Type B” bladed trail, essentially a prairie trail that has been bladed to remove the ruts and to 

allow it to be driven on. Bladed trails follow the path of least resistance through the surrounding land and are not elevated or 

gravelled. The province of Saskatchewan has some 45,000 kilometres of bladed trails. 

 

85      According to the provincial scheme of road classification, both bladed trails and local access roads are “non 

designated”, meaning that they are not subject to the Saskatchewan Rural Development Sign Policy and Standards. On such 

roads, the council of the rural municipality makes a decision to post signs if it becomes aware of a hazard or if there are 

several accidents at one specific spot. Three accidents had occurred on Snake Hill Road between 1978 and 1987. All three 

accidents occurred to the east of the site of the Nikolaisen rollover, with drivers travelling westbound. A fourth accident 

occurred on Snake Hill Road in 1990 but there was no evidence as to where it occurred. There was no evidence that 

topography was a factor in any of these accidents. The respondent municipality had not posted signs on any portion of Snake 

Hill Road. 
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III — Relevant Statutory Provisions 

 

86      The Rural Municipality Act, 1989, S.S. 1989-90, c. R-261 

192.(1) Every Council shall keep in a reasonable state of repair all municipal roads, dams and reservoirs and the 

approaches to them that have been constructed or provided by the municipality or by any person with the permission of 

the council or that have been constructed or provided by the province, having regard to the character of the municipal 

road, dam or reservoir and the locality in which it is situated or through which it passes. 

. . . . . 

2. Where the council fails to carry out its duty imposed by subsections (1) and (1.1), the municipality is, subject to The 

Contributory Negligence Act, civilly liable for all damages sustained by any person by reason of the failure. 

3. Default under subsections (1) and (1.1) shall not be imputed to a municipality in any action without proof by the 

plaintiff that the municipality knew or should have known of the disrepair of the municipal road or other thing 

mentioned in subsections (1) and (1.1). 

The Highway Traffic Act, 1986, S.S., c. H-3.1 

33.(1) Subject to the other provisions of this Act, no person shall drive a vehicle on a highway: 

(a) at a speed greater than 80 kilometres per hour; or 

(b) at a speed greater than the maximum speed indicated by any signs that are erected on a highway. 

(2) No person shall drive a vehicle on a highway at a speed greater than is reasonable and safe in the circumstances. 

44.(1) No person shall drive a vehicle on a highway without due care and attention. 

 

IV — Judicial History 

 

A. Saskatchewan Court of Queen’s Bench, [1998] 5 W.W.R. 523 

 

87      Wright J. found the respondent negligent in failing to erect a sign to warn motorists of the sharp right curve on Snake 

Hill Road, which she characterized as a “hidden hazard”. She also found Mr. Nikolaisen negligent in travelling Snake Hill 

Road at an excessive speed and in operating his vehicle while impaired. The appellant was held to be contributorily negligent 

in accepting a ride with Mr. Nikolaisen. Fifteen percent of the fault was apportioned to the appellant, and the remainder was 

apportioned jointly and severally 50 percent to Mr. Nikolaisen and 35 percent to the respondent. 

 

88      Wright J. found that s. 192 of The Rural Municipality Act, 1989 imposed a statutory duty of care on the respondent 

toward persons travelling on Snake Hill Road. She then considered whether the respondent met the standard of care as 

delineated in s. 192 and the jurisprudence interpreting that section. She referred specifically to Partridge v. Langenburg 

(Rural Municipality), [1929] 3 W.W.R. 555 (Sask. C.A.), in which it was stated at p. 558 that “the road must be kept in such 

a reasonable state of repair that those requiring to use it may, exercising ordinary care, travel upon it with safety”. She also 

cited Shupe v. Pleasantdale (Rural Municipality), [1932] 1 W.W.R. 627 (Sask. C.A.), at p. 630: “[R]egard must be had to the 

locality... the situation of the road therein, whether required to be used by many or by few; ... to the number of roads to be 

kept in repair; to the means at the disposal of the council for that purpose, and the requirements of the public who use the 

road.” Relying on Galbiati v. Regina (City) (1971), [1972] 2 W.W.R. 40 (Sask. Q.B.), Wright J. observed that although the 

Act does not mention an obligation to erect warning signs, the general duty of repair nevertheless includes the duty to warn 

motorists of a hidden hazard. 
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89      Having laid out the relevant case law, Wright J. went on to discuss the character of the road. Relying primarily on the 

evidence of two experts at trial, Mr. Anderson and Mr. Werner, she found that the sharp right turning curve was a hazard that 

was not readily apparent to the users of the road. From their testimony she concluded (at para. 85): 

It is a hidden hazard. The location of the Nikolaisen rollover is the most dangerous segment of Snake Hill Road. 

Approaching the location of the Nikolaisen rollover, limited sight distance, created by uncleared bush, precludes a 

motorist from being forewarned of an impending sharp right turn immediately followed by a left turn. While there were 

differing opinions on the maximum speed at which this curve can be negotiated, I am satisfied that when limited sight 

distance is combined with the tight radius of the curve and lack of superelevation, this curve cannot be safely negotiated 

at speeds greater than 60 kilometres per hour when conditions are favourable, or 50 kilometres per hour when wet. 

[Emphasis in original.] 

Wright J. then noted that, while it would not be reasonable to expect the respondent to construct the road to a higher standard 

or to clear all of the bush away, it was reasonable to expect the respondent to erect and maintain a warning or regulatory sign 

“so that a motorist, using ordinary care, may be forewarned, adjust speed and take corrective action in advance of entering a  

dangerous situation” (para. 86). 

 

90      Wright J. then considered s. 192(3) of the Act, which provides that there is no breach of the statutory standard of care 

unless the municipality knew or should have known of the danger. Wright J. observed that between 1978 and 1990, there 

were four accidents on Snake Hill Road, three of which occurred “in the same vicinity” as the Nikolaisen rollover, and two of  

which were reported to the authorities. On the basis of this information, she held that “[i]f the R.M. [Rural Municipality] did 

not have actual knowledge of the danger inherent in this portion of Snake Hill Road, it should have known” (para.90). Wright 

J. also found significant the relatively low volume of traffic on the road, the fact that there were permanent residences on the 

road, and the fact that the road was frequented by young and perhaps less experienced drivers. 

 

91      In respect to causation, Wright J. found that it was probable that a warning sign would have enabled Mr. Nikolaisen to 

take corrective action to maintain control of his vehicle despite the fact of his impairment. She concluded (at para. 101): 

Mr. Nikolaisen’s degree of impairment only served to increase the risk of him not reacting, or reacting inappropriately to 

a sign. Mr. Nikolaisen was not driving recklessly such that he would have intentionally disregarded a warning or 

regulatory sign. He had moments earlier, when departing the Thiel residence, successfully negotiated a sharp curve 

which he could see and which was apparent to him. 

 

92      Wright J. also addressed the appellant’s argument that the municipality was in breach of a common law duty of care 

which was not qualified or limited by any of the restrictions set out under s. 192. She held that Just v. British Columbia, 

[1989] 2 S.C.R. 1228 (S.C.C.), and the line of authority both preceding and following that decision did not apply to the case 

before her given the existence of the statutory duty of care. She also found that any qualifying words in s. 192 of the Act 

pertained to the standard of care and did not impose limitations on the statutory duty of care. 

 

B. Saskatchewan Court of Appeal, [2000] 4 W.W.R. 173, 2000 SKCA 12 

 

93      On appeal, Cameron J.A., writing for a unanimous court, dealt primarily with the trial judge’s finding that the 

respondent’s failure to place a warning sign or regulatory sign at the site of the accident constituted a breach of its statutory 

duty of road repair. He did not find it necessary to rule on the issue of causation given his conclusion that the trial judge erred 

in finding the respondent negligent. 

 

94      Cameron J.A. characterized the trial judge’s conclusion that the respondent had breached the statutory duty of care as a 

matter of mixed fact and law. He noted that an appellate court is not to interfere with a trial judge’s findings of fact unless the 

judge made a “palpable and overriding error” which affected his or her assessment of the facts. With respect to errors of law, 

however, Cameron J.A. remarked that the ability of an appellate court to overturn the finding of the trial judge is “largely 

unbounded”. Regarding errors of mixed fact and law, Cameron J.A. noted that these are typically subject to the same 

standard of review as findings of fact. One exception to this, according to Cameron J.A., occurs where the trial judge 

identifies the correct legal test, yet fails to apply one branch of that test to the facts at hand. As support for this proposition, 
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Cameron J.A. cited (at para. 41) Iacobucci J. in Canada (Director of Investigation & Research) v. Southam Inc., [1997] 1 

S.C.R. 748 (S.C.C.), at para. 39: 

[I]f a decision-maker says that the correct test requires him or her to consider A, B, C, and D, but in fact the 

decision-maker considers only A, B, and C, then the outcome is as if he or she had applied a law that required 

consideration of only A, B, and C. If the correct test requires him or her to consider D as well, then the decision-maker 

has in effect applied the wrong law, and so has made and error of law. 

 

95      Turning to the applicable law in this case, Cameron J.A. acknowledged that the standard of care set out in the Act and 

the jurisprudence interpreting it requires municipalities to post warning signs to warn of hazards that prudent drivers, using 

ordinary care, would be unlikely to appreciate. Based on the jurisprudence, Cameron J.A. set out (at para. 50) an analytical 

framework to be used in order to assess if a municipality has breached its duty in this regard. This framework requires the 

judge: 

1. To determine the character and state of the road at the time of the accident. This, of course, is a matter of fact that 

entails an assessment of the material features of the road where the accident occurred, as well as those factors going to 

the maintenance standard, namely the location, class of road, patterns of use, and so on. 

2. To assess the issue of whether persons requiring to use the road, exercising ordinary car [sic], could ordinarily travel 

upon it safely. This is essentially a reasonable person test, one concerned with how a reasonable driver on that particular 

road would have conducted himself or herself. It is necessary in taking this step to take account of the various elements 

noted in the authorities referred to earlier, namely the locality of the road, the character and class of the road, the 

standard to which the municipality could reasonably have been expected to maintain the road, and so forth. These 

criteria fall to be balanced in the context of the question: how would a reasonable driver have driven upon this particular 

road? Since this entails the application of a legal standard to a given set of facts, it constitutes a question of mixed fact 

and law. 

3. To determine either tha[t] the road was in a reasonable state of repair or that it was not, depending upon the 

assessment made while using the second step. If it is determined that the road was not in a reasonable state of repair, 

then it becomes necessary to go on to determine whether the municipality knew or should have known of the state of 

disrepair before imputing liability. 

 

96      According to Cameron J.A., the trial judge did not err in law by failing to set out the proper legal test. She did, 

however, make an error in law of the type identified by Iacobucci J. in Southam, supra. In his view, when applying the law to 

the facts of the case, the trial judge failed to assess the manner in which a reasonable driver, exercising ordinary care, would 

ordinarily have driven on the road, and the risk, if any, that the unmarked curve might have posed for the ordinary driver. As 

noted by Cameron J.A., the trial judge “twice alluded to the matter, but failed to come to grips with it”. 

 

97      Cameron J.A. also found that the trial judge had made a “palpable and overriding” error of fact in determining that the 

respondent had breached the standard of care. According to Cameron J.A., the trial judge’s factual error stemmed from her 

reliance on the expert testimony of Mr. Werner and Mr. Anderson. Cameron J.A. found that the evidence of both experts was 

based on the fundamental premise that the ordinary driver could be expected to travel the road at a speed of 80 km/h. In his 

view, this premise was misconceived and unsupported by the evidence. 

 

98      Cameron J.A. concluded that although the trial judge was free to accept the evidence of some witnesses over others, 

she was not free to accept expert testimony that was based on an erroneous factual premise. According to Cameron J.A., had 

that trial judge found that a prudent driver, exercising ordinary care for his or her safety, would not ordinarily have driven 

this section of Snake Hill Road at a speed greater than 60 km/h, then she would have had to conclude that no hidden hazard 

existed since the curve could be negotiated safely at this speed. 

 

99      Cameron J.A. agreed with the trial judge that a common law duty of care was not applicable in this case. His remarks 

in this respect are found at para. 44 of his reasons: 
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Concerning the duty of care, it might be noted that unlike statutory provisions empowering municipalities to maintain 

roads, but imposing no duty upon them to do so, the duty in this instance owes its existence to a statute, rather than the 

neighbourhood principle of the common law: Just v. British Columbia, [1989] 2 S.C.R. 1228 (S.C.C.). The duty is 

readily seen to extend to all who travel upon the roads. 

 

V — Issues 

 

100           

A. Did the Court of Appeal properly interfere with the trial judge’s finding that the respondent was in breach of its 

statutory duty of care? 

B. Did the trial judge err in finding the respondent knew or should have known of the alleged danger? 

C. Did the trial judge err in finding that the accident was caused in part by the respondent’s negligence? 

D. Does a common law duty of care coexist alongside the statutory duty of care? 

 

VI — Analysis 

 

A. Did the Court of Appeal Properly Interfere with the Decision at Trial? 

 

(1) The Standard of Review 

 

101      Although the distinctions are not always clear, the issues that confront a trial court fall generally into three categories: 

questions of law, questions of fact, and questions of mixed law and fact. Put briefly, questions of law are questions about 

what the correct legal test is; questions of fact are questions about what actually took place between the parties; and questions 

of mixed law and fact are questions about whether the facts satisfy the legal tests (Southam, supra, at para. 35). 

 

102      Of the three categories above, the highest degree of deference is accorded to the trial judge’s findings of fact. The 

Court will not overturn a factual finding unless it is palpably and overridingly, or clearly wrong (Southam, supra, at para. 60; 

Stein v. “Kathy K” (The) (1975), [1976] 2 S.C.R. 802 (S.C.C.) , at p. 808; Toneguzzo-Norvell (Guardian ad litem of) v. 

Burnaby Hospital, [1994] 1 S.C.R. 114 (S.C.C.), at p. 121). This deference is principally grounded in the recognition that 

only the trial judge enjoys the opportunity to observe witnesses and to hear testimony first-hand, and is therefore better able 

to choose between competing versions of events (Schwartz v. R., [1996] 1 S.C.R. 254 (S.C.C.), at para. 26). It is however 

important to recognize that the making of a factual finding often involves more than merely determining the who, what, 

where and when of the case. The trial judge is very often called upon to draw inferences from the facts that are put before the 

court. For example, in this case, the trial judge inferred from the fact of accidents having occurred on Snake Hill Road that 

the respondent knew or should have known of the hidden danger. 

 

103      This Court has determined that a trial judge’s inferences of fact should be accorded a similar degree of deference as 

findings of fact (Goodman Estate v. Geffen, [1991] 2 S.C.R. 353 (S.C.C.)). In reviewing the making of an inference, the 

appeal court will verify whether it can reasonably be supported by the findings of fact that the trial judge reached and whether 

the judge proceeded on proper legal principles. I respectfully disagree with the majority’s view that inferences can be rejected 

only where the inference-drawing process itself is deficient: see Toronto (City) Board of Education v. O.S.S.T.F., District 15, 

[1997] 1 S.C.R. 487 (S.C.C.), at para. 45:  

When a court is reviewing a tribunal’s findings of fact or the inferences made on the basis of the evidence, it can only 

intervene “where the evidence, viewed reasonably, is incapable of supporting a tribunal’s findings of fact”: Lester (W. 

W.)(1978) Ltd. v. United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry, Local 

740, [1990] 3 S.C.R. 644, at p. 669 per McLachlin J. 
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An inference can be clearly wrong where the factual basis upon which it relies is deficient or where the legal standard to 

which the facts are applied is misconstrued. My colleagues recognize themselves that a judge is often called upon to make 

inferences of mixed law and fact (para. 26). While the standard of review is identical for both findings of fact and inferences 

of fact, it is nonetheless important to draw an analytical distinction between the two. If the reviewing court were to review 

only for errors of fact, then the decision of the trial judge would necessarily be upheld in every case where evidence existed 

to support his or her factual findings. In my view, this Court is entitled to conclude that inferences made by the trial judge 

were clearly wrong, just as it is entitled to reach this conclusion in respect to findings of fact. 

 

104      My colleagues take issue with the above statement that an appellate court will verify whether the making of an 

inference can reasonably be supported by the trial judge’s findings of fact, a standard which they believe to be less strict than 

the “palpable and overriding” standard. I do not agree that a less strict standard is implied. In my view there is no difference 

between concluding that it was “unreasonable” or “palpably wrong” for a trial judge to draw an inference from the facts as 

found by him or her and concluding that the inference was not reasonably supported by those facts. The distinction is merely 

semantic. 

 

105      By contrast, an appellate court reviews a trial judge’s findings on questions of law not merely to determine if they are 

reasonable, but rather to determine if they are correct; Moge v. Moge, [1992] 3 S.C.R. 813 (S.C.C.), at p. 833; Canada v. 

Pharmaceutical Society (Nova Scotia), [1992] 2 S.C.R. 606 (S.C.C.), at p. 647; R. P. Kerans, Standards of Review Employed 

by Appellate Courts (1994), at p. 90). The role of correcting errors of law is a primary function of the appellate court; 

therefore, that court can and should review the legal determinations of the lower courts for correctness. 

 

106      In the law of negligence, the question of whether the conduct of the defendant has met the appropriate standard of 

care is necessarily a question of mixed fact and law. Once the facts have been established, the determination of whether or 

not the standard of care was met by the defendant will in most cases be reviewable on a standard of correctness since the trial 

judge must appreciate the facts within the context of the appropriate standard of care. In many cases, viewing the facts 

through the legal lens of the standard of care gives rise to a policy-making or law-setting function that is the purview of both 

the trial and appellate courts. As stated by Kerans, supra, at p. 103, “[t]he evaluation of facts as meeting or not meeting a 

legal test is a process that involves law-making. Moreover, it is probably correct to say that every new attempt to apply a 

legal rule to a set of facts involves some measure of interpretation of that rule, and thus more law-making”(emphasis in 

original). 

 

107      In a negligence case, the trial judge is called on to decide whether the conduct of the defendant was reasonable under 

all the circumstances. While this determination involves questions of fact, it also requires the trial judge to assess what is 

reasonable. As stated above, in many cases, this will involve a policy-making or “law-setting” role which an appellate court 

is better situated to undertake (Kerans, supra, at pp. 5-10). For example, in this case, the degree of knowledge that the trial 

judge should have imputed to the reasonably prudent municipal councillor raised the policy consideration of the type of 

accident-reporting system that a small rural municipality with limited resources should be expected to maintain. This 

law-setting role was recognized by the United States Supreme Court in Bose Corp. v. Consumers Union of U.S. Inc., 466 U.S. 

485 (U.S. Mass. 1984) , at note 17, within the context of an action for defamation: 

A finding of fact in some cases is inseparable from the principles through which it was deduced. At some point, the 

reasoning by which a fact is “found” crosses the line between application of those ordinary principles of logic and 

common experience which are ordinarily entrusted to the finder of fact into the realm of a legal rule upon which the 

reviewing court must exercise its own independent judgment. Where the line is drawn varies according to the nature of 

the substantive law at issue. Regarding certain largely factual questions in some areas of the law, the stakes — in terms 

of impact on future cases and future conduct — are too great to entrust them finally to the judgment of the trier of fact. 

 

108      My colleagues assert that the question of whether or not the standard of care was met by the defendant in a 

negligence case is subject to a standard of palpable and overriding error unless it is clear that the trial judge made some 

extricable error in principle with respect to the characterization of the standard or its application, in which case the error may 

amount to an error of law (para. 36). I disagree. In many cases, it will not be possible to “extricate” a purely legal question 

from the standard of care analysis applicable to negligence, which is a question of mixed fact and law. In addition, while 

some questions of mixed fact and law may not have “any great precedential value” (Southam, supra, at para. 37), such 

questions often necessitate a normative analysis that should be reviewable by an appellate court. 
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109      Consider again the issue of whether the municipality knew or should have known of the alleged danger. As a matter 

of law, the trial judge must approach the question of whether knowledge should be imputed to the municipality having regard 

to the duties of the ordinary, reasonable and prudent municipal councillor. If the trial judge applies a different legal standard, 

such as the reasonable person standard, it is an error of law. Yet even if the trial judge correctly identifies the applicable legal 

standard, he or she may still err in the process of assessing the facts through the lens of that legal standard. For example, there 

may exist evidence that an accident had previously occurred on the portion of the road on which the relevant accident 

occurred. In the course of considering whether or not that fact satisfies the legal test for knowledge the trial judge must make 

a number of normative assumptions. The trial judge must consider whether the fact that one accident had previously occurred 

in the same location would alert the ordinary, reasonable and prudent municipal councillor to the existence of a hazard. The 

trial judge must also consider whether the ordinary, reasonable and prudent councillor would have been alerted to the 

previous accident by an accident-reporting system. In my view, the question of whether the fact of a previous accident having 

occurred fulfills the applicable knowledge requirement is a question of mixed fact and law and it is artificial to characterize it 

as anything else. As is apparent from the example given, the question may also raise normative issues which should be 

reviewable by an appellate court on the correctness standard. 

 

110      I agree with my colleagues that it is not possible to state as a general proposition that all matters of mixed fact and 

law are reviewable according to the standard of correctness: citing Southam, supra, at para. 37 (para. 28). I disagree, 

however, that the dicta in Southam establishes that a trial judge’s conclusions on questions of mixed fact and law in a 

negligence action should be accorded deference in every case. This Court in St-Jean c. Mercier, 2002 SCC 15 (S.C.C.), a 

medical negligence case, distinguished Southam on the issue of the standard applicable to questions of mixed fact and law 

where the tribunal has no particular expertise. Gonthier J., writing for a unanimous Court, stated at paras. 48-49: 

A question “about whether the facts satisfy the legal tests” is one of mixed law and fact. Stated differently, “whether the 

defendant satisfied the appropriate standard of care is a question of mixed law and fact” (Southam, at para. 35). 

Generally, such a question, once the facts have been established without overriding and palpable error, is to be reviewed 

on a standard of correctness since the standard of care is normative and is a question of law within the normal purview 

of both the trial and appellate courts. Such is the standard for medical negligence. There is no issue of expertise of a 

specialized tribunal in a particular field which may go to the determination of facts and be pertinent to defining an 

appropriate standard and thereby call for some measure of deference by a court of general appeal (Southam, supra, at 

para. 45; and Nova Scotia Pharmaceutical Society, supra, at p. 647). 

 

111      I also disagree with my colleagues that Jaegli Enterprises Ltd. v. Ankenman, [1981] 2 S.C.R. 2 (S.C.C.), is authority 

for the proposition that when the question of mixed fact and law at issue is a finding of negligence, that finding should be 

deferred to by appellate courts. In that case the trial judge found that the conduct of the defendant ski instructor met the 

standard of care expected of him. Moreover, the trial judge found that the accident would have occurred regardless of what 

the ski instructor had done (Jaegli Enterprises Ltd. v. Ankenman (1978), 95 D.L.R. (3d) 82 (B.C. S.C.)). Seaton J.A. of the 

British Columbia Court of Appeal disagreed with the trial judge that the ski instructor had met the applicable standard of care 

(Jaegli Enterprises Ltd. v. Ankenman (1980), 112 D.L.R. (3d) 297 (B.C. C.A.)). Seaton J.A. recognized nevertheless that the 

“final question” was whether “the instructor’s failure to remain was a cause of the accident”. On the issue of causation, a 

question of fact, Sexton J.A. clearly substituted his opinion for that of the trial judge’s without regard to the appropriate 

standard of review. His concluding remarks on the issue of causation at p. 308 highlight his lack of deference to the trial 

judge’s conclusion on causation: 

On balance, I think that the evidence supports the plaintiff’s claim against the instructor, that his conduct in leaving the 

plaintiff below the crest was one of the causes of the accident. 

 

112      This Court, which restored the finding of the trial judge, did not clearly state whether it did so on the basis that the 

appellate court was wrong to interfere with the trial judge’s finding of negligence or whether it did so because the appellate 

court wrongly interfered with the trial judge’s conclusions on causation. The reasons suggest the latter. The only portion of 

the trial judgment that this Court referred to was the finding on causation. Dickson J. (as he then was) remarks at p. 4: 
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At the end of a nine-day trial Mr. Justice Meredith, the presiding judge, delivered a judgment in which he very carefully 

considered all of the evidence and concluded that the accident had been caused solely by Larry LaCasse and that the 

plaintiffs should recover damages, in an amount to be assessed, against LaCasse. The claims against Paul Ankenman, 

Jaegli Enterprises Limited and the other defendants were dismissed with costs. 

 

113      The Court went on to cite a number of cases, some of which did not involve negligence (see Schreiber Brothers Ltd. 

v. Currie Products Ltd., [1980] 2 S.C.R. 78 (S.C.C.)), for the general proposition that “it [is] wrong for an appellate court to 

set aside a trial judgment where [there is not palpable and overriding error, and] the only point at issue [was] the 

interpretation of the evidence as a whole” (p. 84). Given that the Court focussed on the issue of causation, a question of fact 

alone, I do not think that Jaegli establishes that a finding of negligence by the trial judge should be deferred to by appellate 

courts. In my view, the Court in Jaegli merely affirmed the longstanding principle that an appellate court should not interfere 

with a trial judge’s finding of fact absent a palpable and overriding error. 

 

(2) Error of Law in the Reasons of the Court of Queen’s Bench 

 

114      The standard of care set out in s. 192 of The Rural Municipality Act, 1989, as interpreted within the jurisprudence, 

required the trial judge to examine whether the portion of Snake Hill Road on which the accident occurred posed a hazard to 

the reasonable driver exercising ordinary care. Having identified the correct legal test, the trial judge nonetheless failed to ask 

herself whether a reasonable driver exercising ordinary care would have been able to safely drive the portion of the road on 

which the accident occurred. To neglect entirely one branch of a legal test when applying the facts to the test is to 

misconstrue the law (Southam, supra, at para. 39). The Saskatchewan Court of Appeal was therefore right to characterize this 

failure as an error of law and to consider the factual findings made by the trial judge in light of the appropriate legal test. 

 

115      The long line of jurisprudence interpreting s. 192 of The Rural Municipality Act and its predecessor provisions clearly 

establishes that the duty of the municipality is to keep the road “in such a reasonable state of repair that those requiring to use 

it may, exercising ordinary care, travel upon it with safety” (Partridge, supra, at p. 558; Levey v. Rodgers (Rural 

Municipality), [1921] 3 W.W.R. 764 (Sask. C.A.), at p. 766; Diebel Estate v. Pinto Creek (Rural Municipality) No. 75 

(1996), 149 Sask. R. 68 (Sask. Q.B.), at pp. 71-72). Legislation in several other provinces establishes a similar duty of care 

and courts in these provinces have interpreted it in a similar fashion (Jennings v. Cronsberry, [1966] S.C.R. 532 (S.C.C.), at 

p. 537; Parkland No. 31 (County) v. Stetar (1974), [1975] 2 S.C.R. 884 (S.C.C.), at p. 892; Fafard v. Quebec (City) (1917), 

39 D.L.R. 717 (S.C.C.), at p. 718). This Court, in Jennings, supra, interpreting a similar provision under the Ontario Highway 

Improvement Act, R.S.O. 1960, c. 171, remarked at p. 537 that: “[i]t has been repeatedly held in Ontario that where a duty to 

keep a highway in repair is imposed by statute the body upon which it is imposed must keep the highway in such a condition 

that travellers using it with ordinary care may do so with safety.” 

 

116      There is good reason for limiting the municipality’s duty to repair to a standard which permits drivers exercising 

ordinary care to proceed with safety. As stated by this Court in Fafard, supra, at p. 718: “[a] municipal corporation is not an 

insurer of travellers using its streets; its duty is to use reasonable care to keep its streets in a reasonably safe condition for 

ordinary travel by persons exercising ordinary care for their own safety.” Correspondingly, appellate courts have long held 

that it is an error for the trial judge to find a municipality in breach of its duty merely because a danger exists, regardless of 

whether or not that danger poses a risk to the ordinary user of the road. The type of error to be guarded against was described 

by Wetmore C.J. in Williams v. North Battleford (Town) (1911), 4 Sask. L.R. 75 (Sask. C.A.) (Court en banc), at p. 81: 

The question in an action of this sort, whether or not the road is kept in such repair that those requiring to use it may, 

using ordinary care, pass to and fro upon it in safety, is, it seems to me, largely one of fact ... I would hesitate about 

setting aside a finding of fact of the trial Judge if he had found the facts necessary for the determination of the case, but 

he did not so find. He found that the crossing was a “dangerous spot without a light, and that if the utmost care were 

used no accident might occur, but it was not in such proper or safe state as to render such accident unlikely to occur.” He 

did not consider the question from the standpoint of whether or not those requiring to use the road might, using ordinary 

care, pass to and fro upon it in safety. The mere fact of the crossing being dangerous is not sufficient ... [Emphasis 

added.] 
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117      From the jurisprudence cited above, it is clear that the mere existence of a hazard or danger does not in and of itself 

give rise to a duty on the part of the municipality to erect a sign. Even if a trial judge concludes on the facts that the 

conditions of the road do, in fact, present a hazard, he or she must still go on to assess whether that hazard would present a 

risk to the reasonable driver exercising ordinary care. The ordinary driver is often faced with inherently dangerous driving 

conditions. Motorists drive in icy or wet conditions. They drive at night on country roads that are not well lit. They are faced 

with obstacles such as snow ridges and potholes. These obstacles are often not in plain view, but are obscured or “hidden”. 

Common sense dictates that motorists will, however, exercise a degree of caution when faced with dangerous driving 

conditions. A municipality is expected to provide extra cautionary measures only where the conditions of the road and the 

surrounding circumstances do not signal to the driver the possibility that a hazard is present. For example, the ordinary driver 

expects a dirt road to become slippery when wet. By contrast, paved bridge decks on highways are often slick, though they 

appear completely dry. Consequently, signs will be posted to alert drivers to this unapparent possibility. 

 

118      The appellant in this case argued, at paras. 26-27 of his factum, that the trial judge did, in fact, assess whether a 

reasonable driver using ordinary care would find the portion of Snake Hill Road on which the accident occurred to pose a 

risk. He points in particular to the trial judge’s comments at paras. 85-86 that: 

There is a portion of Snake Hill Road that is a hazard to the public. In this regard I accept the evidence of Mr. Anderson 

and Mr. Werner. Further, it is a hazard that is not readily apparent to users of the road. It is a hidden hazard ... 

... where the existence of ... bush obstructs the ability of a motorist to be forewarned of a hazard such as that on Snake 

Hill Road, it is reasonable to expect the R.M. to erect and maintain a warning or regulatory sign so that a motorist, using 

ordinary care, may be forewarned, adjust speed and take corrective action in advance of entering a dangerous situation. 

[Emphasis added.] 

 

119      The appellant’s argument suggests that the trial judge discharged her duty to apply the facts to the law merely by 

restating the facts of the case in the language of the legal test. This was not, however, sufficient. Although it is clear from the 

citation above that the trial judge made a factual finding that the portion of Snake Hill Road on which the accident occurred 

presented drivers with a hidden hazard, there is nothing in this portion of her reasons to suggest that she considered whether 

or not that portion of the road would pose a risk to the reasonable driver exercising ordinary care. The finding that a hazard, 

or even that a hidden hazard, exists does not automatically give rise to the conclusion that the reasonable driver exercising 

ordinary care could not travel through it safely. A proper application of the test demands that the trial judge ask the question: 

“How would a reasonable driver have driven on this road?” Whether or not a hazard is “hidden” or a curve is “inherently” 

dangerous does not dispose of the question. My colleagues state that it was open to the trial judge to draw an inference of 

knowledge of the hazard simply because the sharp curve was a permanent feature of the road (para. 61). Here again, there is 

nothing in the reasons of the trial judge to suggest that she drew such an inference or to explain how such an inference 

accorded with the legal requirements concerning the duty of care. 

 

120      Nor did the trial judge consider the question in any other part of her reasons. Her failure to do so becomes all the 

more apparent when her analysis (or lack thereof) is compared to that in cases in which the courts applied the appropriate 

method. The Court of Appeal referred to two such cases by way of example. In Nelson v. Waverley (Rural Municipality No. 

44) (1988), 65 Sask. R. 260 (Sask. Q.B.), the plaintiff argued that the defendant municipality should have posted signs 

warning of a ridge in the middle of the road that resulted from the grading of the road by the municipality. The trial judge 

concluded that if the driver had exercised ordinary care, he could have travelled along the roadway with safety. Instead, he 

drove too fast and failed to keep an adequate look-out considering the maintenance that was being performed on the road. In 

Diebel Estate, supra, the issue was whether the municipality had a duty under s. 192 to post a sign warning motorists that a 

rural road ended abruptly in a T-intersection. The question of how a reasonable driver exercising ordinary care would have 

driven on that road was asked and answered by the trial judge in the following passage at p. 74: 

His [the expert’s] conclusions as to stopping are, however, mathematically arrived at and never having been on the road, 

from what was described in the course of the trial, I would think the intersection could be a danger at night to a complete 

stranger to the area, depending on one’s reaction time and the possibility of being confused by what one saw rather than 

recognizing the T intersection to be just that. On the other hand I would think a complete stranger in the area would be 

absolutely reckless to drive down a dirt road of the nature of this particular road at night at 80 kilometres per hour. 

[Emphasis added.] 
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121      The conclusion that Wright J. erred in failing to apply a required aspect of the legal test does not automatically lead to 

a rejection of her factual findings. This Court’s jurisdiction to review questions of law entitles it, where an error of law has 

been found, to take the factual findings of the trial judge as they are, and to assess these findings anew in the context of the 

appropriate legal test. 

 

122      In my view, neither Wright J.’s factual findings nor any other evidence in the record that she might have considered 

had she asked the appropriate question, support the conclusion that the respondent was in breach of its duty. The portion of 

Snake Hill Road on which the accident occurred did not pose a risk to a reasonable driver exercising ordinary care because 

the conditions of Snake Hill Road in general and the conditions with which motorists were confronted at the exact location of 

the accident signalled to the reasonable motorist that caution was needed. Motorists who appropriately acknowledged the 

presence of the several factors which called for caution would have been able to navigate safely the so-called “hidden hazard” 

without the benefit of a road sign. 

 

123      The question of how a reasonable driver exercising ordinary care would have driven on Snake Hill Road necessitates 

a consideration of the nature and locality of the road. A reasonable motorist will not approach a narrow gravel road in the 

country in the same way that he or she will approach a paved highway. It is reasonable to expect a motorist to drive more 

slowly and to pay greater attention to the potential presence of hazards when driving on a road that is of a lower standard, 

particularly when he or she is unfamiliar with it. 

 

124      While the trial judge in this case made some comments regarding the nature of the road, I agree with the Court of 

Appeal’s findings that “[s]he might have addressed the matter more fully, taking into account more broadly the terrain 

through which the road passed, the class and designation of the road in the scheme of classification, and so on ... “ (para. 55). 

Instead, the extent of her analysis of the road was limited to the following comments, found at para. 84 of her reasons: 

Snake Hill Road is a low traffic road. It is however maintained by the R.M. so that it is passable year round. There are 

permanent residences on the road. It is used by farmers for access to their fields and cattle. Young people frequent Snake 

Hill Road for parties and as such the road is used by those who may not have the same degree of familiarity with it as do 

residents. 

 

125      In my view, the question of how the reasonable driver would have negotiated Snake Hill Road necessitated a 

somewhat more in-depth analysis of the character of the road. The trial judge’s analysis focussed almost entirely on the use 

of the road, without considering the sort of conditions it presented to drivers. It is perhaps not surprising that the trial judge 

did not engage in this fuller analysis, given that she did not turn her mind to the question of how a reasonable driver would 

have approached the road. Had she considered this question, she likely would have engaged in the type of assessment that 

was made by the Court of Appeal at para. 13 of its judgment: 

The road, about 20 feet in width, was classed as “a bladed trail,” sometimes referred to as “a land access road,” a 

classification just above that of “prairie trail”. As such, it was not built up, nor gravelled, except lightly at one end of it, 

but simply bladed across the terrain following the path of least resistance. Nor was it in any way signed. 

Given the fact that Snake Hill Road is a low standard road, in a category only one or two levels above a prairie trail, one can 

assume that a reasonable driver exercising ordinary care would approach the road with a certain degree of caution. 

 

126      Having considered the character of the road in general, and having concluded that by its very nature it warranted a 

certain degree of caution, it is nonetheless necessary to consider the material features of the road at the point at which the 

accident occurred. Even on roads which are of a lower standard, a reasonable driver exercising due caution may be caught 

unaware by a particularly dangerous segment of the road. That was, in fact, the central argument that the appellant put 

forward in this case. According to the appellant’s “dual nature” theory, at para. 8 of his factum, the fact that the curvy portion 

of Snake Hill Road where the accident occurred was flanked by straight segments of road created a risk that a motorist would 

be lulled into thinking that the curves could be taken at speeds greater than that at which they could actually be taken. 

 

127      While it is not clear from her reasons that the trial judge accepted the appellant’s “dual nature” theory, it appears that 

her conclusion that the municipality did not meet the standard of care required by it was based largely on her observation of 
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the material features of the road at the location of the Nikolaisen rollover. Relying on the evidence of two experts, Mr. 

Anderson and Mr. Werner, she found the portion of the road on which the accident occurred to be a “hazard to the public”. In 

her view, the limited sight distance created by the presence of uncleared bush precluded a motorist from being forewarned of 

the impending sharp right turn immediately followed by a left turn. Based on expert testimony, she concluded that the curve 

could not be negotiated at speeds greater than 60 km/h under favourable conditions, or 50 km/h under wet conditions. 

 

128      Again, I would not reject the trial judge’s factual finding that the curve presented motorists with an inherent hazard. 

The evidence does not, however, support a finding that a reasonable driver exercising ordinary care would have been unable 

to negotiate the curve with safety. As I explained earlier, the municipality’s duty to repair is implicated only when an 

objectively hazardous condition exists, and where it is determined that a reasonable driver arriving at the hazard would be 

unable to provide for his or her own security due to the features of the hazard. 

 

129      I agree with the trial judge that part of the danger posed by the presence of bushes on the side of the road was that a 

driver would not be able to predict the radius of the sharp right-turning curve obscured by them. In my view, however, the 

actual danger inherent in this portion of the road was that the bushes, together with the sharp radius of the curve, prevented an 

eastbound motorist from being able to see if a vehicle was approaching from the opposite direction. Given this latter 

situation, it is highly unlikely that any reasonable driver exercising ordinary care would approach the curve at speeds in 

excess of 50 km/h, a speed which was found by the trial judge to be a safe speed at which to negotiate the curve. Since a 

reasonable driver would not approach this curve at speeds in excess of which it could safely be taken, I conclude that the 

curve did not pose a risk to the reasonable driver. 

 

130      One need only refer to the series of photographs of the portion of Snake Hill Road on which the accident occurred to 

appreciate the extent to which visual clues existed which would alert a driver to approach the curve with caution 

[Respondent’s Record, Vol. II, at pp. 373-76]. The photographs, which indicate what the driver would have seen on entering 

the curve, show the presence of bush extending well into the road. From the photographs, it is clear that a motorist 

approaching the curve would not fail to appreciate the risk presented by the curve, which is simply that it is impossible to see 

around it and to gauge what may be coming in the opposite direction. In addition, the danger posed by the inability to see 

what is approaching in the opposite direction is somewhat heightened by the fact that this road is used by farm operators. At 

trial, the risk was described in the following terms by Mr. Sparks, an engineer giving expert testimony: 

... if you can’t, if you can’t see far enough down the road to, you know, if there’s somebody that’s coming around the 

corner with a tractor and a cultivator and you can’t see around the corner, then, you know, drivers would have a fairly 

strong signal, in my view, that due care and caution would be required. 

 

131      The expert testimony relied on by the trial judge does not support a finding that the portion of Snake Hill Road on 

which the accident occurred would pose a risk to a reasonable driver exercising ordinary care. When asked at trial whether 

motorists, exercising reasonable care, would enter the curve at a slow speed because they could not see what was coming 

around the corner, Mr. Werner agreed that he, himself, drove the corner “at a slower speed” and that it would be prudent for a 

driver to slow down given the limited sight distance. Similarly, Mr. Anderson admitted to having taken the curve at 40-45 

km/h the first time he drove it because he “didn’t want to get into trouble with it”. When asked if the reason he approached 

the curve at that speed was because he could not see around it, he replied in the affirmative: “[t]hat’s why I approached it the 

way I did.” 

 

132      Perhaps most tellingly, Mr. Nikolaisen himself testified that he could not see if a vehicle was coming in the opposite 

direction as he approached the curve. The following exchange which occurred during counsel’s cross-examination of Mr. 

Nikolaisen at trial is instructive: 

Q. ... You told my learned friend, Mr. Logue, that your view of the road was quite limited, that is correct? The view 

ahead on the road is quite limited, is that right? 

A. As in regards to travelling through the curves, yes, that’s right, yeah. 

Q. Yes. And you did not know what was coming as you approached the curve, that is correct? 
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A. That’s correct, yes. 

Q. There might be a vehicle around that curve coming towards you or someone riding a horse on the road, that is 

correct? 

A. Or a tractor or a cultivator or something, that’s right. 

Q. Or a tractor or a cultivator. You know as a person raised in rural Saskatchewan that all of those things are 

possibilities, that is right? 

A. That’s right, yeah, that is correct. 

 

133      Nor do I accept the appellant’s submission that the “dual nature” of the road had the effect of lulling drivers into 

taking the curve at an inappropriate speed. This theory rests on the assumption that the motorists would drive the straight 

portions of the road at speeds of up to 80 km/h, leaving them unprepared to negotiate suddenly appearing curves. Yet, while 

the default speed limit on the road was 80 km/h, there was no evidence to suggest that a reasonable driver would have driven 

any portion of the road at that speed. While Mr. Werner testified that a driver “would be permitted” to drive at a maximum of 

80 km/h, since this was the default (not the posted) speed limit, he later acknowledged that bladed trails in the province are 

not designed to meet 80 km/h design criteria. I agree with the Court of Appeal that the evidence is that “Snake Hill Road was  

self-evidently a dirt road or bladed trail” and that it “was obviously not designed to accommodate travel at a general speed of 

80 kilometres per hour”. As I earlier remarked, the locality of the road and its character and class must be considered when 

determining whether the reasonable driver would be able to navigate it safely. 

 

134      Furthermore, the evidence at trial did not suggest that drivers were somehow fooled by the so-called “dual nature” of 

the road. The following exchange between counsel for the respondent and Mr. Werner at trial is illustrative of how motorists 

would view the road: 

Q. Now, Mr. Werner, would you not agree that the change in the character of this road as you proceeded from east 

to west was quite obvious? 

A. It was straight, and then you came to a hill, and you really didn’t know what might lie beyond the hill. 

Q. That’s right. But I mean, the fact that the road went from being straight and level to suddenly there was a hill 

and you couldn’t see — you could see from the point of the top of the hill that the road didn’t continue in a straight 

line, couldn’t you? 

A. Yes, you could, from the top of the hill, it’s a very abrupt hill, yes. 

Q. And as you proceeded down though the hill it became quite obvious, did it not, that the character of the road 

changed? 

A. Yes, it changed, yes. 

Q. Now you were faced with something other than a straight road? 

A. M’hm. Yes. 

Q. Now you were on — and at some point along there the surface of the road changed, did it not? 

A. Yes. 

Q. And, of course, the road was no longer, I use the term built-up to refer to a road that has grade and it has some 

drainage. As you proceeded from west to east, you realized, you could see, it was obvious that this was not longer a 

built-up road? 
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A. It was a road essentially that was cut out of the topography and had no ditches, and there was an abutment or 

shoulder right to the driving surface. It was different than the first part. 

Q. Yes. And all those differences were obvious, were they not? 

A. Well, I — they were clear, satisfactorily clear to me, yes. [Emphasis added.] 

 

135      Although they may be compelling factors in other cases, in this case the “dual nature” of the road, the radius of the 

curve, the surface of the road, and the lack of superelevation do not support the conclusion of the trial judge. The question of 

how a reasonable driver exercising ordinary care would approach this road demands common sense. There was no necessity 

to post a sign in this case for the simple reason that any reasonable driver would have reacted to the presence of natural cues 

to slow down. The law does not require a municipality to post signs warning motorists of hazards that pose no real risk to a 

prudent driver. To impose a duty on the municipality to erect a sign in a case such as this is to alter the character of the duty 

owed by a municipality to drivers. Municipalities are not required to post warnings directed at drunk drivers and thereby deal 

with their inability to react to the cues that alert the ordinary driver to the presence of a hazard. 

 

136      My colleagues assert that the trial judge properly considered all aspects of the applicable legal test, including whether 

the curve would pose a risk to the reasonable driver exercising ordinary care. They say that the trial judge did discuss, both 

explicitly and implicitly, the conduct of an ordinary or reasonable motorist approaching the curve. Secondly, they note that 

she referred to the evidence of the experts, Mr. Anderson and Mr. Werner, both of whom discussed the conduct of an 

ordinary motorist in this situation. Thirdly, the fact that the trial judge apportioned negligence to Nikolaisen indicates, in their 

view, that she assessed his conduct against the standard of the ordinary driver, and thus considered the conduct of the latter 

(para. 40). 

 

137      I respectfully disagree that it is explicit in the trial judge’s reasons that she considered whether the portion of the road 

on which the accident occurred posed a risk to the ordinary driver exercising reasonable care. As I explained above, the fact 

that the trial judge restated the legal test in the form of a conclusion in no way suggests that she turned her mind to the issue 

of whether the ordinary driver would have found the curve to be hazardous. 

 

138      Nor do I agree that a discussion of the conduct of an ordinary motorist in the situation was somehow “implicit” in the 

trial judge’s reasons. In my view, it is highly problematic to presume that a trial judge made factual findings on a particular 

issue in the absence of any indication in the reasons as to what those findings were. While a trial judge is presumed to know 

the law, he or she cannot be presumed to have reached a factual conclusion without some indication in the reasons that he or 

she did in fact come to that conclusion. If the reviewing court is willing to presume that a trial judge made certain findings 

based on evidence in the record absent any indication in the reasons that the trial judge actually made those findings, then the 

reviewing court is precluded from finding that the trial judge misapprehended or neglected evidence. 

 

139      In my view, my colleagues have throughout their reasons improperly presumed that the trial judge reached certain 

factual findings based on the evidence despite the fact that those findings were not expressed in her reasons. On the issue of 

whether the curve presented a risk to the ordinary driver, my colleagues note that “in relying on the evidence of Mr. 

Anderson and Mr. Werner, the trial judge chose not to base her decision on the conflicting evidence of other witnesses” (para. 

46). The problem with this statement is that although the trial judge relied on the evidence of Mr. Anderson and Mr. Werner 

to conclude that the portion of Snake Hill Road on which the accident occurred was a hazard, it is impossible from her 

reasons to discern what, if any, evidence she relied on to reach the conclusion that the curve presented a risk to the ordinary 

driver exercising reasonable care. In the absence of any indication that she considered this issue, I am not willing to presume 

that she did. 

 

140      My colleagues similarly presume findings of fact when discussing the knowledge of the municipality. On this issue, 

they reiterate that “it is open for a trial judge to prefer some parts of the evidence over others, and to reassess the trial judge’s 

weighing of the evidence, is, with respect, not within the province of an appellate court.” (para. 62). At para. 64 of their 

reasons, my colleagues review the findings of the trial judge on the issue of knowledge and conclude that the trial judge 

“drew the inference that the municipality should have been put on notice and investigated Snake Hill Road, in which case it 

would have become aware of the hazard in question”. I think that it is improper to conclude that the trial judge made a 
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finding that the municipality’s system of road inspection was inadequate in the absence of any indication in her reasons that  

she reached this conclusion. My colleagues further suggest that the trial judge did not impute knowledge to the municipality 

on the basis of the occurrence of prior accidents on Snake Hill Road (para. 65) They even state that it was not necessary for 

the trial judge to rely on the accidents in order to satisfy s. 192(3) (para. 67). This, in my view, is a reinterpretation of the trial 

judge’s findings that stands in direct contradiction to the reasons that were provided by her. The trial judge discusses other 

factors pertaining to knowledge only to heighten the significance that she attributes to the fact that accidents had previously 

occurred on other portions of the road (at para. 90): 

If the R.M did not have actual knowledge of the danger inherent in this portion of Snake Hill Road, it should have 

known. While four accidents in 12 years may not in itself be significant, it takes on more significance given the close 

proximity of three of these accidents, the relatively low volume of traffic, the fact that there are permanent residences on 

the road and the fact that the road is frequented by young and perhaps less experienced drivers. 

 

141      My colleagues refer to the decision of Van de Perre v. Edwards, 2001 SCC 60 (S.C.C.), in which I stated that “an 

omission [in the trial judge’s reasons] is only a material error if it gives rise to the reasoned belief that the trial judge must 

have forgotten, ignored or misconceived the evidence in a way that affected his conclusion” (para. 15). This case is however 

distinguishable from Van de Perre, supra. In Van de Perre, the appellate court improperly substituted its own findings of fact 

for the trial judge’s clear factual conclusions on the basis that the trial judge had not considered all of the evidence. By 

contrast, in this case my colleagues assert that this Court should not interfere with the “findings of the trial judge” even where 

no findings were made and where such findings must be presumed from the evidence. The trial judge’s failure in this case to 

reach any conclusion on whether the ordinary driver would have found the portion of the road on which the accident occurred 

hazardous, in my view, gives rise to the reasoned belief that she ignored the evidence on the issue in a way that affected her 

conclusion. 

 

142      Finally, I do not agree that the trial judge’s conclusion that Mr. Nikolaisen was negligent equates to an assessment of 

whether a motorist exercising ordinary care would have found the curve on which the accident occurred to be hazardous. It is 

clear from the trial judge’s reasons that she made a factual finding that the curve could be driven safely at 60 km/h in dry 

conditions and 50 km/h in wet conditions and that Mr. Nikolaisen approached the curve at an excessive speed. As earlier 

stated, what she failed to consider was whether the ordinary driver exercising reasonable care would have approached the 

curve at a speed at which it could be safely negotiated, or, stated differently, whether the curve posed a real danger to the 

ordinary driver. 

 

B. Did the Trial Judge Err in Finding that the Respondent Municipality Knew or Should Have Known of the Danger 

Posed by the Municipal Road? 

 

143      Pursuant to s. 192(3) of the The Rural Municipality Act, 1989, fault is not to be imputed to the municipality in the 

absence of proof by the plaintiff that the municipality “knew or should have known of the disrepair”. 

 

144      The trial judge made no finding that the respondent municipality had actual knowledge of the alleged state of 

disrepair, but rather imputed knowledge to the respondent on the basis that it should have known of the danger. This is 

apparent in her findings on knowledge at paras. 89-91 of her reasons: 

Breach of the statutory duty of care imposed by section 192 of The Rural Municipality Act, 1989, supra, cannot be 

imputed to the R.M. unless it knew of or ought to have known of the state of disrepair on Snake Hill Road. Between 

1978 and 1990 there were four accidents on Snake Hill Road. Three of these accidents occurred in the same vicinity as 

the Nikolaisen rollover. The precise location of the fourth accident is unknown. While at least three of these accidents 

occurred when motorists where travelling in the opposite direction of the Nikolaisen vehicle, they occurred on that 

portion of Snake Hill Road which is the most dangerous — where the road begins to curve, rather than where it is 

generally straight and flat. At least two of these accidents were reported to authorities. 

If the R.M. did not have actual knowledge of the danger inherent in this portion of Snake Hill Road, it should have 

known. While four accidents in 12 years may not in itself be significant, it takes on more significance given the close 

proximity of three of these accidents, the relatively low volume of traffic, the fact that there are permanent residences on 
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the road and the fact that the road is frequented by young and perhaps less experienced drivers. I am not satisfied that the 

R.M. has established that in these circumstances it took reasonable steps to prevent this state of disrepair on Snake Hill 

Road from continuing. [Emphasis added.] 

I find that by failing to erect and maintain a warning and regulatory sign on this portion of Snake Hill Road the R.M. has 

not met the standard of care which is reasonable in the circumstances. Accordingly, it is in breach of its duty of care to 

motorists generally, and to Mr. Housen in particular. 

 

145      Whether the municipality should have known of the disrepair (here, the risk posed in the absence of a sign) involves 

both questions of law and questions of fact. As a matter of law, the trial judge must approach the question of whether 

knowledge should be imputed to the municipality with regard to the duties of the ordinary, reasonable and prudent municipal 

councillor (Ryan v. Victoria (City), [1999] 1 S.C.R. 201 (S.C.C.), at para. 28). The question is then answered through the trial 

judge’s assessment of the facts of the case. 

 

146      I find that the trial judge made both errors of law and palpable and overriding errors of fact in determining that the 

respondent municipality should have known of the alleged state of disrepair. She erred in law by approaching the question of 

knowledge from the perspective of an expert rather than from the perspective of a prudent municipal councillor. She also 

erred in law by failing to appreciate that the onus of proving that the municipality knew or should have known of the alleged 

disrepair remained on the plaintiff throughout. The trial judge clearly erred in fact by drawing the unreasonable inference that 

the respondent municipality should have known that the portion of the road on which the accident occurred was dangerous 

from evidence that accidents had occurred on other parts of Snake Hill Road. 

 

147      The trial judge’s failure to determine whether knowledge should be imputed to the municipality from the perspective 

of what a prudent municipal councillor should have known is implicit in her reasons. The respondent could not be held, for 

the purposes of establishing knowledge under the statutory test, to the standard of an expert analysing the curve after the 

accident. Yet this is precisely what the trial judge did. She relied on the expert evidence of Mr. Anderson and Mr. Werner to 

reach the conclusion that the curve presented a hidden hazard. She also implicitly accepted that the risk posed by the curve 

was not one that would be readily apparent to a lay person. This is evident in the portion of her judgment where she accepts 

as a valid excuse for not filing a timely claim against the respondent the appellant counsel’s explanation that he did not 

believe the respondent to be at fault until expert opinions were obtained. The trial judge stated in this regard: “[i]t was only 

later when expert opinions were obtained that serious consideration was given to the prospect that the nature of Snake Hill 

Road might be a factor contributing to the accident” (para. 64). Her failure to consider the risk to the prudent driver is also 

apparent when one considers that she ignored the evidence concerning the way in which the two experts themselves had 

approached the dangerous curve (see para. 54 above). 

 

148      Had the trial judge considered the question of whether the municipality should have known of the alleged disrepair 

from the perspective of the prudent municipal councillor, she would necessarily have reached a different conclusion. There 

was no evidence that the road conditions which existed posed a risk that the respondent should have been aware of. The 

respondent had no particular reason to inspect that segment of the road for the presence of hazards. It had not received any 

complaints from motorists respecting the absence of signs on the road, the lack of superelevation on the curves, or the 

presence of trees and vegetation which grew up along the sides of the road. 

 

149      In addition, the question of the respondent’s knowledge is linked inextricably to the standard of care. A municipality 

can only be expected to have knowledge of those hazards which pose a risk to the reasonable driver exercising ordinary care, 

since these are the only hazards for which there is a duty to repair. The trial judge should not have expected the respondent in 

this case to have knowledge of the road conditions that existed at the site of the Nikolaisen rollover since that road condition 

simply did not pose a risk to the reasonable driver. In addition to the evidence that was discussed above in the context of the 

standard of care, this conclusion is supported by the testimony of the several lay witnesses that testified at trial. Craig Thiel, a 

resident on the road, testified that he was not aware that Snake Hill Road had a reputation of being a dangerous road, and that 

he himself had never experienced difficulty with the portion of the road on which the accident occurred. His wife, Toby, also 

testified that she had experienced no problems with the road. 

 

150      The trial judge also clearly erred in fact by imputing knowledge to the municipality on the basis of the four accidents 

that had previously occurred on Snake Hill Road. While her factual findings regarding the accidents themselves have a sound 
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basis in the evidence, these findings simply do not support her conclusion that a prudent municipal councillor ought to have 

known that a risk existed for the normal prudent driver. As such, the trial judge erred in drawing an unreasonable inference 

from the evidence that was before her. As stated above, the standard of review for inferences of fact is, above all, one of 

reasonableness. This is reflected in the following passage from Kolesar v. Jeffries (1977), [1978] 1 S.C.R. 491 (S.C.C.), at 

pp. 503-4: 

... “it is a well-known principle that appellate tribunals should not disturb findings of fact made by a trial judge if there 

were credible evidence before him upon which he could reasonably base his conclusion”. [Emphasis added.] 

 

151      As I stated above, there was no evidence to suggest that the respondent had actual knowledge that accidents had 

previously occurred on Snake Hill Road. To the contrary, Mr. Danger, the administrator of the municipality, testified that the 

first he heard of the accidents was at the trial. 

 

152      Implicit in the trial judge’s reasons, then, was the expectation that the municipality should have known about the 

accidents through an accident-reporting system. The appellant put forward that argument explicitly before this Court, placing 

significant emphasis on the fact that respondent “has no regularized approach to gathering this information, whether from 

councillors or otherwise”. The argument suggests that, had the municipality established a formal system to find out whether 

accidents had occurred on a given road, it would have known that accidents had occurred on Snake Hill Road and would have 

taken the appropriate corrective action to ensure that the road was safe for travellers. 

 

153      I find the above argument to be flawed in two important respects. First, the argument that the other accidents on 

Snake Hill Road were relevant in this case is based on the assumption that there was an obligation on the respondent 

municipality to have a “regularized” accident-reporting system, and that the informal system that was in place was somehow 

deficient. In my view, the appellant did not meet its onus to show that the system relied on by the municipality to discharge 

its obligations under s. 192 of the Act was deficient. The evidence shows that, prior to 1988, there was no formal system of 

accident reporting in place. There was, nonetheless, an informal system whereby the municipal councillors were responsible 

for finding out if there were road hazards. Information that hazards existed came to the attention of the councillors via 

complaints, and from their own familiarity with the roads within the township under their jurisdiction. The trial judge made a 

palpable error in finding that this informal system was deficient in the absence of any evidence of the practice of other 

municipalities at the time that the accidents occurred and what might have been a reasonable system, particularly given the 

fact that the rural municipality in question had only six councillors. There is no evidence that a rural municipality of this type 

requires the sort of sophisticated information-gathering process that may be required in a city, where accidents occur with 

greater frequency and where it is less likely that word of mouth will suffice to bring hazards to the attention of the 

councillors. 

 

154      The respondent municipality now has a more formalized system of accident reporting. Since 1988, Saskatchewan 

Highways and Transportation annually provides the municipalities with a listing of all motor vehicle accidents which occur 

within the municipality and which are reported to the police. While I agree that this system may provide the municipality 

with a better chance of locating hazards in some circumstances, I do not accept that the adoption of this system is relevant on 

the facts of this case. Only one accident, which occurred in 1990, was reported to the respondent under this system. The 

appellant adduced no evidence to suggest that this accident occurred at the same location as the Nikolaisen rollover, or that 

this accident occurred as a result of the conditions of the road rather than the negligence of the driver. 

 

155      Secondly, and perhaps more importantly, it was simply illogical for the trial judge to infer from the fact of the earlier 

accidents that the respondent should have known that the site of the Nikolaisen rollover posed a risk to prudent drivers. The 

three accidents, which took place in 1978, 1985, and 1987, occurred on different curves, while the vehicles involved were 

proceeding in the opposite direction. The accidents of 1978 and 1987 occurred on the first right-turning curve in the road 

with the drivers travelling westbound, at the bottom of the hill. The accident in 1985 took place on the next curve in the road 

with the driver also travelling westbound, again on a different curve from the one where the Nikolaisen rollover took place. If 

anything, these accidents signal that the municipality should have been concerned with the curves that were, when travelling 

westbound, to the east of the site of the Nikolaisen rollover. The evidence disclosed no accidents that had occurred at the 

precise location of the accident that is the subject of this case. 

 

156      Furthermore, the mere occurrence of an accident does not in and of itself indicate a duty to post a sign. In many cases, 
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accidents happen not because of the conditions of the road, but rather because of the negligence of the driver. Illustrative in 

this regard is Mr. Agrey’s accident on Snake Hill Road in 1978. Mr. Agrey testified that, just prior to the accident, he had 

turned his attention away from the road to talk to one of the passengers in the vehicle. Another passenger shouted to him to 

“look out”, but by the time he was alerted it was too late to properly navigate the turn. Mr. Agrey was charged and fined for 

his carelessness. As was discussed in the context of the standard of care, a municipality is not obligated to make safe the 

roads for all drivers, regardless of the care and attention that they are exercising when driving. It need only keep roads in such 

a state of repair as will allow a reasonable driver exercising ordinary care to drive with safety. 

 

157      In addition to the substantial errors discussed above, I would also note that, in my view, the trial judge was inattentive 

to the onus of proof on this issue. When reviewing the evidence pertaining to other accidents on Snake Hill Road, the trial 

judge remarked: “Cst. Forbes does not recall any other accident on Snake Hill Road during her time at the Shellbrook RCMP 

Detachment, from 1987 until 1996. Cpl. Healey had heard of one other accident. Forbes and Healy are only two of nine 

members of the RCMP Detachment at Shellbrook” (emphasis added). By this comment, the trial judge seems to imply that 

there may have been more accidents on Snake Hill Road that had been reported and that the respondent should have known 

about this. With all due respect to the trial judge, if there had been accidents other than the ones that were raised at trial, it 

was up to the appellant to bring evidence of these accidents forward, either by calling the R.C.M.P. members to whom they 

had been reported, or by calling those who were involved in the accidents, or by any other available means. Furthermore, the 

significance that the trial judge attributed to the other accidents that occurred on Snake Hill Road was dependent on her 

assumption that the respondent should have had a formal accident-reporting system in place. The respondent did not bear the 

onus of demonstrating that it was not obliged to have such a system; there was, rather, a positive onus on the appellant to 

demonstrate that such a system was required and that the informal reporting system was inadequate. 

 

C. Did the Trial Judge Err in Finding that the Accident was Caused in Part by the Failure of the Respondent Municipality 

to Erect a Sign Near the Curve? 

 

158      The trial judge’s findings on causation are found at para. 101 of her judgment, where she states: 

I find that this accident occurred as a result of Mr. Nikolaisen entering the curve on Snake Hill Road at a speed slightly 

in excess of that which would allow successful negotiation. The accident occurred at the most dangerous segment of 

Snake Hill Road where a warning or regulatory sign should have been erected and maintained to warn motorists of an 

impending and hidden hazard. Mr. Nikolaisen’s degree of impairment only served to increase the risk of him not 

reacting, or reacting inappropriately to a sign. Mr. Nikolaisen was not driving recklessly such that he would have 

intentionally disregarded a warning or regulatory sign. He had moments earlier, when departing the Thiel residence, 

successfully negotiated a sharp curve which he could see and which was apparent to him. I am satisfied on a balance of 

probabilities that had Mr. Nikolaisen been forewarned of the curve, he would have reacted and taken appropriate 

corrective action such that he would not have lost control of his vehicle when entering the curve. 

 

159      The trial judge’s above findings in respect to causation represent conclusions on matters of fact. Consequently, this 

Court will only interfere if it finds that in coming to these conclusions she made a manifest error, ignored conclusive or 

relevant evidence, misunderstood the evidence, or drew erroneous conclusions from it (Toneguzzo-Norvell, supra, at p. 121). 

 

160      In coming to her conclusion on causation, the trial judge made several of the types of errors that this Court referred to 

in Toneguzzo-Norvell. To the extent that the trial judge relied on the evidence of Mr. Laughlin, the only expert to have 

testified on the issue of causation, I find that she either misunderstood his evidence or drew erroneous conclusions from it.  

The only other testimony in respect to causation was anecdotal evidence pertaining to Mr. Nikolaisen’s level of impairment 

provided by Craig Thiel, Toby Thiel and Paul Housen. Although their testimonies provided some evidence in respect to 

causation, for reasons I will discuss, it was not evidence on which the trial judge could reasonably rely. Nor do I find that the 

trial judge was entitled to rely on evidence that Mr. Nikolaisen successfully negotiated the curve from the Thiel driveway 

onto Snake Hill Road. The inference that the trial judge drew from this fact was unreasonable and ignored evidence that Mr. 

Nikolaisen swerved even on this curve. In addition, the trial judge clearly erred by ignoring other relevant evidence in respect 

to causation, in particular the fact that Mr. Nikolaisen had driven on the road three times in the 18 to 20 hours preceding the 

accident. 
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161      I cannot agree with the trial judge that the testimony of Mr. Laughlin, a forensic alcohol specialist employed by the 

R.C.M.P, supports the finding that Mr. Nikolaisen would have reacted to a sign forewarning of the impending right-turning 

curve on which the accident occurred. The preponderance of Mr. Laughlin’s testimony establishes that persons at the level of 

impairment which Mr. Nikolaisen was found to be at when the accident occurred would be unlikely to react to a warning 

sign. In addition, Mr. Laughlin’s testimony points overwhelmingly to the conclusion that alcohol was the causal factor which 

led to this accident. The trial judge erred by misapprehending one comment in Mr. Laughlin’s testimony and ignoring the 

significance of his testimony when taken as a whole. 

 

162      Based on blood samples obtained by Constable Forbes approximately three hours after the accident occurred, Mr. 

Laughlin predicted that Mr. Nikolaisen’s blood alcohol level at the time of the accident ranged from 180 to 210 milligrams 

percent. Mr. Laughlin commented at length on the effect that this level of blood alcohol could be expected to have on a 

person’s ability to drive, testifying: 

Well, My Lady, this alcohol level that I’ve calculated here is a very high alcohol level. The critical mental faculties that 

are important in operating a motor vehicle will be impaired by the alcohol. And any skill that depends on these mental 

faculties will be affected. These include anticipation, judgment, attention, concentration, the ability to divide attention 

among two or more areas of interest. Because these are affected to such a degree, it would be unsafe for anybody to 

operate a motor vehicle with this level of alcohol in their body. 

When asked about his knowledge of research pertaining to the effects of alcohol on the risk of being involved in an 

automobile accident, Mr. Laughlin had this to say: 

... At this level the moderate user of alcohol risk of causing crash is tremendously high, probably 100 times that of a 

sober driver, or even higher. And in some cases at this level, I’ve seen scientific literature indicating that the risk of 

causing a fatal crash is 2 to 300 times that of a sober driver. ... if an impaired person is an experienced drinker there — it 

won’t be that high. However, there will be an increased risk compared to a sober state. ... But above 100 milligrams 

percent, regardless of tolerance, a person will be impaired with respect to driving ability. 

Following these comments, Mr. Laughlin discussed the ability of a severely impaired person to react to the presence of a 

hazard when driving: 

My Lady, I would like to add that the driving task is a demanding one and involves many multi-various tasks occurring 

at the same time. The hazard for a person under the influence of alcohol is it takes longer to notice a hazard or danger if 

one should occur; it takes longer to decide what corrective action is appropriate, and it takes longer to execute that 

decision and the person may tend to make incorrect decisions. So there is increased risk in that process. As well, if the 

impairment has progressed to the point where the motor skills are affected, the execution of that decision is impaired. So 

it’s not a very graceful attempt at a corrective action. As well, some people tend to make more risks under the influence 

of alcohol. They do not apply sound reasoning and judgment. They are not able to properly assess the impairment of 

their driving skills, they are not able to properly assess the risk, not able to properly assess the changing road and 

weather conditions and adjust for that. But even if they do recognize those as hazards, they may tend to take more risks 

than a sober driver would. 

 

163      The above comments support the conclusion that the accident occurred as a result of Mr. Nikolaisen’s impairment 

and not as a result of any failure on the part of the respondent. Indeed, when the portions of Mr. Laughlin’s testimony that the 

trial judge relied on are considered in their context, they do not support her conclusion that Mr. Nikolaisen would have been 

able to react to a sign had one been posted. When asked by counsel whether it was possible for an individual with Mr. 

Nikolaisen’s blood alcohol level to perceive and react to a road sign, Mr. Laughlin responded: 

Yes, it’s possible that a person will see and react to it and maybe react properly. It’s possible that they will react 

improperly or may miss it altogether. I think what’s key here is that at this level of alcohol, it’s more likely that the 

person under this level of alcohol will either miss the sign or not react properly compared to the sober driver. That the 

driver with this level of alcohol will make more mistakes than will the sober driver. [Emphasis added.] 

In the passage above, it is clear that Mr. Laughlin is merely admitting that anything is possible, while solidly expressing the 

view that drivers at this level of intoxication are more likely to not react to a sign or other warning. This view is also apparent 
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in the following passage, in which Mr. Laughlin expands on the ability of an intoxicated driver to react to signs and other 

road conditions: 

What happens with respect to perception under the influence of alcohol is a driver tends to concentrate on the central 

field of vision, and miss certain indicators on the periphery, that’s called tunnel vision. As well, drivers tend to 

concentrate on the lower part of that central field of view and therefore they don’t have a very long preview distance in 

the course of operating a motor vehicle and looking down the road. And so studies indicate that under the influence of 

alcohol drivers tend to miss more signs, warnings, indicators, especially those in the peripheral field of view or farther 

down the road. [Emphasis added.] 

 

164      In argument before this Court, the appellant emphasized that although Mr. Laughlin was the only expert to testify 

with respect to causation, lay witnesses testified that Mr. Nikolaisen was not visibly impaired prior to leaving the Thiel 

residence. It is not clear from the trial judge’s reasons that she relied on testimony to this effect given by Craig Thiel, Toby 

Thiel and Paul Housen. To the extent that she did rely on such evidence to establish that the accident was caused in part by 

the respondent’s negligence, I find this reliance to be unreasonable. Whereas the lay witnesses in this case were qualified to 

give their opinion on whether they, as ordinary drivers, could safely negotiate the segment of Snake Hill Road on which the 

accident occurred, they were not qualified to assess the degree of Mr. Nikolaisen’s impairment. The reason for their lack of 

qualification in this regard was explained by Mr. Laughlin in the following response to counsel’s question on whether it is 

possible to draw a conclusion from the fact that an individual does not exhibit any impairment of their motor skills and 

speech: 

... No, Your Honour, because, My Lady, when you’re looking at motor skill impairment or for signs of motor skill 

impairment, you’re looking for signs of intoxication, not impairment. Remember I mentioned that the first components 

affected by alcohol are cognitive and mental faculties. These are all important in driving. However, it is very difficult 

when you look at an individual who has been consuming alcohol to tell that they have impaired in attention or divided 

attention, or concentration, or concentration, or judgment. So as an indicator of impairment, motor skills are not reliable. 

And if you think about the Criminal Code process, they’ve been abandoned 30 years ago as a useful indicator of 

impairment. No longer do we rely on police officers subjective assessment of person’s motor skills to determine 

impairment. [Emphasis added.] 

 

165      It is also clear from the trial judge’s reasons that she relied to some extent on evidence that Mr. Nikolaisen 

successfully negotiated the curve at the point where the driveway to the Thiel residence intersected the road. I agree with the 

respondent that this fact is simply not relevant. The ability of Mr. Nikolaisen to negotiate this curve does not establish that his 

driving ability was not impaired. As noted by the respondent, at para. 101 of its factum, he may have been driving more 

slowly at this point, or he may simply have been lucky. More importantly, this evidence contributes nothing to the issue of 

whether or not Mr. Nikolaisen would have reacted to a sign on the curve where the accident occurred, had one been present. 

There was no sign on the curve one faces upon leaving the driveway, just as there was no sign on the curve where the 

accident took place. 

 

166      At any rate, the trial judge’s reliance on Mr. Nikolaisen’s successful negotiation of the curve at the location of the 

Thiel driveway ignores relevant evidence that he had swerved or “fish-tailed” when leaving the Thiel residence. A reasonable 

inference to be drawn from this evidence is that while Mr. Nikolaisen was able to negotiate this curve, he did not do so free 

from difficulty. While this evidence may not be significant in and of itself, it should have been enough to alert the trial judge 

to the problems inherent in the inference she drew from his ability to navigate this earlier curve. 

 

167      In addition to ignoring the relevant evidence of the fish-tail marks, the trial judge failed to consider the relevance of 

the fact that Mr. Nikolaisen had travelled Snake Hill Road three times in the 18 to 20 hours preceding the accident. In her 

review of the evidence, she noted at para. 8 of her reasons that: “Mr. Nikolaisen was unfamiliar with Snake Hill Road. While 

he had in the preceding 24 hours travelled the road three times, only once was in the same direction that he was travelling 

upon leaving the Thiel residence.” 

 

168      I simply cannot see how the trial judge found accidents which occurred when motorists were travelling in the 

opposite direction relevant to the issue of the respondent’s knowledge of a risk to motorists while at the same time suggesting 
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that the fact that Mr. Nikolaisen had driven the road in the opposite direction twice was irrelevant to the issue of whether or 

not he would have recognized that the curve posed a risk or that he would have reacted to a warning sign. This discrepancy 

aside, I find the fact that Mr. Nikolaisen had travelled Snake Hill Road in the same direction when he left the Thiel residence 

to go to the Jamboree the evening before the accident highly relevant to the causation issue. The finding that the outcome 

would have been different had Mr. Nikolaisen been forewarned of the curve ignores the fact that he already knew that the 

curve was there. I agree with the respondent that the obvious reason Mr. Nikolaisen was unable to safely negotiate the curve 

on the afternoon of the 18th, despite having negotiated this curve and others without difficulty in the preceding 18 to 20 hours 

was the combined effect of his drinking, lack of sleep and lack of food. 

 

169      In conclusion on the issue of causation, I wish to clarify that the fact that the trial judge referred to some evidence to 

support her findings on this issue does not insulate those findings from review by this Court. The standard of review for 

findings of fact is reasonableness, not absolute deference. Such a standard entitles the appellate court to assess whether or not 

it was clearly wrong for the trial judge to rely on some evidence when other evidence points overwhelmingly to the opposite 

conclusion. The logic of this approach was aptly explained by Kerans, supra, in the following passage at p. 44: 

The key to the problem is whether the reviewer is to look merely for “evidence to support” the finding. Some evidence 

might indeed support the finding, but other evidence may point overwhelmingly the other way. A court might be able to 

say that reliance on the “some” in the face of the “other” was not what the reasonable trier of fact would do; indeed, it 

might say that, in all the circumstances it was convinced that to rely on the one in the face of the other was quite 

unreasonable. To say that “some evidence” is enough, then, without regard to that “other evidence” is to turn one’s back 

on review for reasonableness. 

 

D. Did the Courts Below Err in Finding that no Common Law Duty of Care Exists Alongside the Statutory Duty Imposed 

Under Section 192 of the Act? 

 

170      The appellant urges this Court to find that a common law duty of care exists alongside the statutory duty of care 

imposed on the respondent by s. 192 of The Rural Municipality Act, 1989. According to the appellant, the application of the 

common law duty of care would free the Court from the need to focus on how a reasonable driver exercising ordinary care 

would have navigated the road in question. The appellant submits that the Court would instead apply the “classic 

reasonableness formulation” which, in its view, would require the Court to take into account the likelihood of a known or 

foreseeable harm, the gravity of that harm, and the burden or cost of preventing that harm. The appellant argues that the 

respondent would be held liable under this test. 

 

171      The courts below rejected the above argument when it was put to them by the appellant. I would not interfere with 

their ruling on this issue for the reason that it is unnecessary for this Court to impose a common law duty of care where a 

statutory one clearly exists. In any event, the application of the common law test would not affect the outcome in these 

proceedings. 

 

172      I agree with the respondent’s submissions that in this case, where the legislature has clearly imposed a statutory duty 

of care on the respondents, it would be redundant and unnecessary to find that a common law duty of care exists. The 

two-part test to establish a common law duty of care set out in Nielsen v. Kamloops (City), [1984] 2 S.C.R. 2 (S.C.C.), simply 

has no application where the legislature has defined a statutory duty. As was stated by this Court in Brown v. British 

Columbia (Minister of Transportation & Highways), [1994] 1 S.C.R. 420 (S.C.C.), at p. 424: 

... if a statutory duty to maintain existed as it does in some provinces, it would be unnecessary to find a private law duty 

on the basis of the neighbourhood principle in Anns v. Merton London Borough Council, [1978] A.C. 728. Moreover, it 

is only necessary to consider the policy/operational dichotomy in connection with the search for a private law duty of 

care. 

All of the authorities cited by the appellant as support for the imposition of an independent common law duty of care can be 

distinguished from the case at hand on the basis that no statutory duty of care existed (Just, supra; Brown, supra; Swinamer v. 

Nova Scotia (Attorney General), [1994] 1 S.C.R. 445 (S.C.C.); Ryan, supra). 
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173      In addition, I find that the outcome in this case would not be different if the case were determined according to 

ordinary negligence principles. First, were the Court to engage in a common law analysis, it would still look to the statutory 

standard of care as laid out in The Rural Municipality Act, 1989, as interpreted by the case law in order to assess the scope of 

liability owed by the respondent to the appellant. As this Court stated in Ryan, supra, at para. 29: 

Statutory standards can, however, be highly relevant to the assessment of reasonable conduct in a particular case, and in 

fact may render reasonable an act or omission which would otherwise appear to be negligent. This allows courts to 

consider the legislative framework in which people and companies must operate, while at the same time recognizing that 

one cannot avoid the underlying obligation of reasonable care simply by discharging statutory duties. 

 

174      Moreover, even under the common law analysis, this Court would be called upon to question the type of hazards that 

the respondent, in this case, ought to have foreseen. Whatever the approach, it is only reasonable to expect a municipality to 

foresee accidents which occur as a result of the conditions of the road, and not, as in this case, as a result of the condition of 

the driver. 

 

175      The Courts have long restricted the standard of care under the statutory duty to require municipalities to repair only 

those hazards which would pose a risk to the reasonable driver exercising ordinary care. Compelling reasons exist to maintain 

this interpretation. The municipalities within the province of Saskatchewan have some 175,000 kilometres of roads under 

their care and control, 45,000 kilometres of which fall within the “bladed trail” category. These municipalities, for the most 

part, do not boast large, permanent staffs with extensive time and budgetary resources. To expand the repair obligation of 

municipalities to require them to take into account the actions of unreasonable or careless drivers when discharging this duty 

would signify a drastic and unworkable change to the current standard. Accordingly, it is a change that I would not be 

prepared to make. 

 

VII — Disposition 

 

176      In the result, the judgment of the Saskatchewan Court of Appeal is affirmed and the appeal is dismissed with costs. 

 

Appeal allowed. 

Pourvoi accueilli. 

Footnotes 

* A corrigendum issued by the court on May 29, 2002 has been incorporated herein. 
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APPLICATION for judicial review of dismissal of application for student visa. 

 

Evans J.: 

 

1      This is an application for judicial review pursuant to section 18.1 of the Federal Court Act R.S.C. 1985, c.F-7 [as 

amended] in which the applicant requests the Court to review and set aside a decision of a visa officer in Beijing, dated 

August 5, 1998, refusing to issue a student visa to the applicant. 

 

2      The applicant, a citizen of the People’s Republic of China, is a single 22 year old man. He completed his secondary 

education in China in December, 1995, and had coached a “secondary badminton team” for one year prior to his interview 

with the visa officer. The applicant proposed to study English in Canada with a view to the possibility of studying physical 

education at a Canadian university. He stated that he intended to return to China at the end of his studies in order to resume 

coaching badminton in China. 

 

3      The visa officer’s CAIPS notes, which are included in the certified tribunal record, indicate that he refused the visa 

because he was not satisfied that the applicant intended to come to Canada for a temporary purpose. He based his decision on 

the fact that the applicant’s announced plan of embarking on an expensive course of study in Canada made little sense if he 

was going to return to the same job in China that he had previously held. He noted, also, that the applicant “is not established 

at all in China.” On the other hand the visa officer was satisfied that funds were available to the applicant to support his 

proposed studies in Canada. 
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4      The applicant filed an affidavit in support of his application. It included a purported verbatim account of the questions 

asked by the officer at the interview and the applicant’s answers, and a statement attributed to the visa officer to the effect 

that “you people just go to Canada and use this study period as an excuse for travelling and very often never come back”. In 

his affidavit the applicant also stated that at least twice during the interview the visa officer prevented the interpreter from 

completing the translation of the answers provided by the applicant before moving to the next question. 

 

5      Counsel for the respondent objected to the admission of the affidavit as evidence on the ground that it was defective in 

form because it had not been sworn before and signed by a Commissioner for Oaths. Attached to the affidavit is a certificate 

from a notary of the Guangzhou Notary Public Office, Guandong Province, stating that the applicant “affixed his signature in 

my presence to the affidavit attached hereto.” 

 

6      Rule 80(1) of the Federal Court Rules, 1998 SOR/98-106 requires that affidavits shall be drawn in the first person, “in 

Form 80”. Form 80 requires that the affidavit be sworn before and signed at the end by a Commissioner for Taking 

Affidavits; the applicant’s affidavit did not comply with Rule 80(1) because it was not signed at the bottom in the space left 

for completion by the Commissioner. It is obviously desirable that affidavits are submitted in the form prescribed by the 

Rules and if they are not, they are liable not to be admitted as evidence in proceedings in this Court. In this case, however, in 

view of the respondent’s failure to object to the admission of the affidavit in her memorandum of fact and law, and the 

technical nature of the defect, I decided to admit it as evidence. 

 

7      The applicant first challenged the visa officer’s decision on the ground that it was based on the officer’s conclusion that 

the applicant had not established himself at all in China. This, she alleged, was an erroneous finding of fact made in a 

perverse or capricious manner or without regard to the material before him contrary to paragraph 18.1(4)(d) of the Federal 

Court Act. Counsel noted that the applicant had been born in and had lived all his life in China where his parents, who were 

pursuing successful careers, also lived, and where the applicant was employed. How could the officer possibly find on these 

facts, counsel asked, that the applicant was not established in China? 

 

8      In my view there is nothing to this point. In the context of this decision, I am satisfied that the officer meant that the 

applicant was not established in his career in a manner that made it likely that he would return to Canada after his studies. 

Nor was he proceeding to further study on completion of a course of studies in China. The facts that, since completing his 

secondary education in December, 1995, he had worked only for one year as a badminton coach, a position about which the 

applicant had submitted no further detail, and was single and had no dependents in China, provide adequate support for the 

officer’s conclusion. 

 

9      Counsel for the applicant drew my attention to the case of Totrova v. Canada (Minister of Citizenship & Immigration) 

(June 19, 1998), Doc. IMM-4132-97 (Fed. T.D.) where Pinard J. set aside a refusal to issue a student visa to an applicant on 

the ground that the officer’s findings that the applicant’s ties to Russia were weak. In this area, every case turns ultimately on 

its own facts; important points of distinction from the case at bar are that Ms. Totrova was a thirty year-old professional 

Russian-English translator, with a boyfriend in Russia, where her son’s father, from whom she was divorced, also lived. 

 

10      Counsel for the applicant then raised two issues of procedural fairness which she based solely on the applicant’s 

affidavit. First, she said that the applicant was denied a fair hearing when the officer interrupted the interpreter and moved on 

to the next question before the interpreter had finished translating the applicant’s answer to the previous question. However, 

since counsel was unable to identify any information that the applicant had thereby been prevented from giving to the officer, 

I do not find that there was a breach of the duty of procedural fairness. 

 

11      Finally, counsel relied on the assertion attributed to the visa officer by the applicant in his affidavit to the effect that 

“you people just go to Canada and use the study period as an excuse for travelling and very often never come back”. She 

argued that this established a reasonable apprehension of bias on the part of the officer in that he appears to have based his 

decision on a stereotype of Chinese people, rather than on an assessment of the facts before him. 

 

12      If the officer did make the statement attributed to him it was certainly gratuitous and inappropriate. However, on the 

facts before me, I am not satisfied that the applicant has established a reasonable apprehension of bias that would vitiate the 

visa officer’s decision. 
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13      First, the affidavit was signed some six weeks after the applicant was interviewed by the visa officer. Since the 

applicant did not state that he had written down his recollection of the interview soon after the interview took place, there 

must be some doubt as to the accuracy of the applicant’s memory of the precise words used by the officer. Indeed, I note that  

in his affidavit the applicant appears to have mistaken the date of the interview, which he says took place on August 6, 1998; 

since the visa officer’s decision-letter is dated August 5, 1998. 

 

14      Second, by “you people”, the officer may have been referring to young people who had completed their secondary 

education some time ago, but had not yet established themselves in a career for which further expensive education in Canada 

was a sensible course of action for someone planning to return to their country of origin. 

 

15      In short, I am not satisfied that the officer’s statement indicated either that he did not base his decision on the facts 

before him, which were certainly sufficient to support his conclusion, or that reasonable persons would think that he was 

biased. 

 

16      Counsel for the applicant also expressed a concern about the admission into evidence of the visa officer’s notes in the 

absence of an affidavit from the visa officer upon which he could be cross-examined, since it was prejudicial to the applicant 

for the Court to rely on material that has not been subject to cross-examination. She requested that I certify a question 

pursuant to subsection 83(1) of the Immigration Act R.S.C. 1985 c. I-2 [as amended] on this issue, but I have declined to do 

so. This is because, since counsel for the applicant did not allege that cross-examination of the officer on his notes was 

reasonably required for the fair disposition of this application for judicial review, the issue does not arise on the facts of this 

case. 

 

17      For these reasons, the application for judicial review is dismissed. 

 

Application dismissed. 
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A. Mactavish J.: 

 

1      Glenn Hudson ran for Chief of the Peguis First Nation in the March, 2005 Band election. He lost to the incumbent, 

Chief Louis Stevenson, by 29 votes. Mr. Hudson and several other individuals then filed an appeal of the election result with 

Indian Affairs and Northern Development Canada, alleging, amongst other things, that Chief Stevenson had engaged in 

corrupt practices in the course of the election campaign. This appeal was dismissed. 

 

2      Mr. Hudson now seeks judicial review of the decision dismissing his appeal, asserting that the government official 

making the decision did not have the jurisdiction to do so, as the power to determine the outcome of such an appeal is one 

that is reserved to the Minister himself. Mr. Hudson further contends that the conclusion that the evidence did not support a 

finding of corrupt electoral practices on the part of Chief Stevenson was unreasonable, and that the process followed by the 

investigator was unfair. Finally, Mr. Hudson submits that the decision is fatally flawed, as the investigator and the 

Department failed to consider or address the propriety of the electoral list used in the election. 

 

3      The task of this Court in considering an application for judicial review such as this is not to determine whether corrupt 

practices were, in fact, engaged in by Chief Stevenson during the 2005 election campaign. Rather the Court is required to 

determine whether the process followed in relation to Mr. Hudson’s appeal was fair, and whether any errors were committed 

in dealing with the appeal. 

 

4      For the reasons that follow, I am of the view that the decision that the evidence did not support a finding of corruption 

was unreasonable, as it was based on erroneous findings of fact, and was made without regard to the evidence. Accordingly, 

the application for judicial review will be allowed. 

 

Preliminary Matters 

 

5      A number of preliminary matters were raised by the parties, and were dealt with at the commencement of the hearing. A 

summary of my rulings in relation to these matters is set out below. 

 

i) Amending the Style of Cause 

 

6      On the consent of the parties, an order was issued amending the style of cause to identify the governmental respondent 

as the Minister of Indian Affairs and Northern Development. 

 

ii) The Motion to Admit New Evidence and for Summary Dismissal of the Application 

 

7      The respondent Minister also sought an order allowing the late filing of additional evidence, namely the February 9, 

2007 affidavit of Carena Roller, to which is attached a copy of a newspaper article relating to an interview granted by Mr. 

Hudson. 

 

8      The Minister’s motion also asked that Mr. Hudson’s application for judicial review be dismissed summarily, on the 

basis that the information provided to the reporter by Mr. Hudson breached the confidentiality order issued by Prothonotary 

Aronovitch on November 9, 2007, as well as the confidentiality undertaking signed by Mr. Hudson on November 17, 2006. 

At the hearing, however, the Minister withdrew the request that the application be summarily dismissed, asking instead that 

Mr. Hudson’s conduct be addressed in the context of the application for judicial review itself. 

 

9      Given that the information contained in Ms. Roller’s affidavit had only recently come to the attention of the Minister, 

that it was arguably relevant to the application for judicial review, and that the admission of the new evidence did not 

necessitate the filing of responding affidavit material or further cross-examinations, I allowed the motion and admitted the 

evidence. 

 

10      I did not accept the submission of counsel for the respondent Peguis First Nation Band Council and all but one of the 

individual respondents that the application for judicial review should be summarily dismissed, notwithstanding the fact that 
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the respondent Minister was no longer seeking such relief. 

 

11      My primary reason for doing so was that there was no longer a motion requesting such relief outstanding before the 

Court. 

 

12      I further ruled that even if there had been such a motion, I would not have granted it, in light of the nature of the 

application for judicial review, and the issues raised by it. That is, Mr. Hudson’s application for judicial review does not raise 

issues simply between himself and the respondents, but rather calls into question the integrity of the democratic process 

followed in the 2005 election of the Chief and Council of the Peguis First Nation, and the extent to which the democratic 

rights of the individual members of the First Nation were respected. 

 

13      In these circumstances, I was satisfied that the interests of justice were best served by allowing the application for 

judicial review to proceed to be dealt with on its merits, notwithstanding Mr. Hudson’s conduct. 

 

14      I also did not accept counsel for the Peguis First Nation’s alternate argument that I should, at a minimum, find Mr. 

Hudson in contempt of Court before proceeding to hear his application for judicial review. In this regard, I noted that 

contempt of court is a serious matter, and that there is a strict code of procedure set out in the Federal Courts Rules to be 

followed in order to ensure that the rights of those alleged to be in contempt of court are respected. In the absence of that 

procedure having been followed, I was not prepared to make a finding of contempt. 

 

15      I did advise counsel that in the event that any of the respondents wished to pursue the matter, a motion could be 

brought in writing, returnable before me, on an ex parte basis, in accordance with the provisions of Rule 467 of the Federal 

Courts Rules, SOR/98-106, for an order initiating the contempt process with respect to Mr. Hudson. 

 

16      In the meantime, I advised counsel that I would hear the application for judicial review. 

 

iii) The Motion to Amend the Notice of Application 

 

17      The final preliminary motion came from Mr. Hudson, who sought to amend his Notice of Application to add the issue 

of the alleged failure of the respondent Minister to consider or address the propriety of the electoral list used in the election. 

After hearing from the respondents in this regard, it was clear that no real prejudice resulted from the amendment, and that 

none of the responding parties could point to any additional evidence that they needed to adduce in order to be able to fully 

respond to the issue. 

 

18      Moreover, notwithstanding the fact that the issue was not identified in Mr. Hudson’s Notice of Application, the issue 

was raised by Mr. Hudson in his memorandum of fact and law, and was fully addressed in the responding memoranda, and 

thus it could not be said that anyone was taken by surprise or otherwise prejudiced by the amendment. 

 

19      As a consequence, I allowed Mr. Hudson to amend his Notice of Application to include a claim for relief with respect 

to the alleged failure of the respondent Minister to consider or address the propriety of the electoral list used in the election. 

 

Background 

 

20      Peguis First Nation is located around 190 kilometres north of Winnipeg, and is the largest First Nations community in 

Manitoba, with a population of approximately 7,500 individuals of Ojibway and Cree descent. 

 

21      An election for the positions of Chief and Council was held on March 24, 2005. Chief Stevenson received 1,047 votes, 

whereas Mr. Hudson received 1,018 votes. The respondents Glen Cochrane, Lloyd Sinclair, Glennis Sutherland and Mary 

Tyler Sutherland were elected as Councillors. The election was not a customary one, but rather was carried out under the 

electoral provisions of the Indian Act, R.S. 1985, c. I-5. 

 

22      Because of perceived problems with the electoral process, Mr. Hudson launched an appeal of the election, in 

accordance with the procedures set out in the Indian Band Election Regulations, C.R.C., c. 952. The covering letter from Mr. 
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Hudson’s solicitor initiating the appeal identifies the basis for the appeal as being “that there [were] corrupt practices in 

connection with the election and that there were several violations of the [Indian] Act and of the Regulations that have 

affected the result of the election”. 

 

23      Included with the letter were 13 affidavits that outlined various allegations of ‘vote buying’ by Mr. Stevenson and the 

councillors, as well as allegations of intimidation by electoral officers who favoured opposition candidates. The allegations 

included the following:  

i) A day or two before the election, Chief Stevenson offered to give member “A” the sum of $600, a clothes dryer and a 

bed, in exchange for the member’s vote. This offer was allegedly confirmed by a written note, and was corroborated by 

the affidavit of member “I”. 

ii) A couple of weeks before the election, Chief Stevenson sat in his truck outside the Peguis Hall and had individuals 

enter his truck one by one, whereupon he offered cash, furniture and appliances to a number of residents, in exchange 

for their electoral support. 

iii) Councillor Rod Sutherland informed residents “B” and “C” that the Band had received four semi-trailer loads of 

furniture and appliances, which had been distributed to Band members. Another 10 semi-trailer loads of furniture and 

appliances had been ordered, but were never delivered. 

iv) Member “D” was harassed at the voting booth by deputy electoral officer Karen Sinclair. 

v) Larry Amos was improperly appointed as electoral officer and purposely prevented the distribution of mail-in ballots 

and election information. 

vi) Member “E”, who is illiterate, was pressured by Larry Amos into voting for Chief Stevenson. At the voting station, 

Mr. Amos pointed out the names of Chief Stevenson and Lloyd Sinclair on the ballot, and did not read any of the other 

names on the ballot to Member “E”. 

vii) Members “F” delivered sealed mail-in ballots of other members to the polling station on behalf of other members. 

The ballots were subsequently returned to the member, still in their sealed envelopes, and had not been counted. 

 

24      Mr. Hudson also alleged that a break-in at the Peguis Post Office on the evening of March 8, 2005 may have resulted 

in interference with ballots contained in the mail-in ballot box, which was kept at the Post Office. 

 

25      A couple of weeks after the appeal was initiated, two additional affidavits were sent to the respondent Minister. The 

affidavit of Member “G” identified concerns with respect to the membership list used in the election. The affidavit also 

alleged that Chief Stevenson improperly authorized expenditures from the Band’s Special Needs Program (”the SNP”), in 

order to solicit support during the election campaign. 

 

26      The SNP provides allowances to eligible Band members, in order to provide for items not included in the basic needs 

allowances, such as major household appliances and furnishings, travel costs for compassionate reasons and health related 

goods and services for non-status persons. 

 

27      Member “G” further alleged that four truck loads of furniture and appliances were distributed to voters at the Peguis 

First Nation shortly before the election. 

 

The Appeal Process 

 

28      After receiving Mr. Hudson’s appeal, Indian Affairs and Northern Development Canada solicited responses from the 

electoral candidates and the electoral officer. Affidavit responses were received from Chief Stevenson, Glennis Sutherland 

and Mary Tyler Sutherland. 
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29      In his affidavit, Chief Stevenson categorically denied the allegations made against him, including the allegation that he 

had provided money and household goods to members of the Peguis First Nation in exchange for votes. He did, however, 

acknowledge having provided notes or vouchers for financial assistance and household goods to a number of individuals 

shortly before the election, which he says was done in accordance with the First Nation’s Special Needs Program. 

 

30      The affidavits of Glennis Sutherland and Mary Tyler Sutherland also discussed the SNP. In particular, the affidavit of 

Mary Tyler Sutherland described the process to be followed in providing assistance to members on social assistance. 

 

31      On July 19, 2005, Indian Affairs and Northern Development Canada appointed Larry Dyck to investigate “any appeal 

lodged with the Minister of Indian Affairs and Northern Development” in relation to the election at the Peguis First Nation. 

Mr. Dyck is a retired RCMP officer, who has considerable experience in the investigation of election appeals. 

 

32      Between July 19, 2005, and October 12, 2005, Mr. Dyck interviewed numerous individuals in connection with his 

investigation, meeting with Mr. Hudson on four separate occasions. After completing his investigation, Mr. Dyck submitted a 

report detailing his findings to the Elections Unit at Indian Affairs and Northern Development on October 12, 2005. 

 

The Dyck Report 

 

33      Mr. Dyck was mandated to investigate four issues, which are identified below. I have also provided a brief summary of 

his findings in relation to each issue. 

 

34      The first issue that Mr. Dyck was asked to investigate was the allegation that Chief Stevenson had provided money 

and/or appliances to member “A” in exchange for his vote, or to influence the results of the election. 

 

35      Mr. Dyck met with member “A” on several occasions. At times, member “A” affirmed that the contents of his affidavit 

were true, while at other times he stated that the allegation that Chief Stevenson explicitly stated that the goods were being 

provided to the member in exchange for the member’s vote was not truthful. The witness ultimately asked to withdraw the 

affidavit, asserting that he had been coerced into signing it by one of Mr. Hudson’s supporters. 

 

36      While there was no question that Chief Stevenson had given member “A” a note for $600 for “household 

improvements” a day or two before the election, Mr. Dyck concluded that the allegation that this was done for election 

purposes could not be supported by the evidence. 

 

37      The second issue that Mr. Dyck was asked to investigate was the allegation that Chief Stevenson had provided money 

and/or promissory notes for household goods from his vehicle in the parking lot of the Peguis Hall in exchange for votes, or 

to otherwise influence the result of the election. 

 

38      Mr. Dyck interviewed the majority of those individuals identified in the affidavits filed in support of the appeal, 

although some members could not be located, or refused to speak with him. As a consequence of those interviews, Mr. Dyck 

appeared to be satisfied that the meetings took place, and that requests were made to the Chief for assistance in the form of 

money or household goods. 

 

39      Moreover, Mr. Dyck seemingly accepted that at least one voucher for $300 was given out to a member that night by 

the Chief, and several promises were made to see what the Chief could do to get household goods for other members. 

 

40      However, after reviewing the statements provided by the individuals involved, Mr. Dyck concluded all of the contacts 

were initiated by the witnesses themselves, and not by Chief Stevenson. Furthermore, no one would confirm that the Chief 

had asked them directly for their vote in the upcoming election, nor did anyone actually receive money or furniture from the 

Chief, with one exception. 

 

41      The third allegation examined by Mr. Dyck was that Chief Stevenson provided furniture and appliances to Band 

members through the SNP, in exchange for voting in his favour, or to influence the results of the election. 

 

42      In this regard, Mr. Dyck reviewed a number of the allegations that had been made by Band members. A number of 
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students attending Brandon University had met with Mr. Stevenson shortly before the election to discuss the availability of 

financial assistance, and whether the SNP might provide them with furniture for the students’ use while at university. 

Assistance was provided to the students, and although the students felt that the assistance was provided in exchange for their 

electoral support, they also confirmed that Chief Stevenson never explicitly stated that he expected them to vote for him in 

exchange for the goods. 

 

43      Other witnesses told Mr. Dyck that it was common knowledge that money and goods could be acquired around 

election time and at least one witness (member “H”) stated that a week or so before the election, Chief Stevenson told her to 

go to a specific furniture store and pick out what she needed, and that he would pay for it. The witness also stated that family 

members were given cash by the Chief. 

 

44      Mr. Dyck also confirmed that $24,000 was spent by the Peguis First Nation on furniture and appliances for “Special 

Needs cases” in March of 2005. However, Mr. Dyck also noted that a total of $54,000 was spent on furniture and appliances 

over the four month period between April and July of 2004, well before the election. 

 

45      From this Mr. Dyck deduced that it was difficult to characterize the spending in March of 2005 as being vote-buying, 

given that a lot more was spent the previous Spring and Summer, outside of the election period. Mr. Dyck also noted Chief 

Stevenson and Glennis Sutherland’s explanation that this was the time of year that the best deals were available. 

 

46      Finally, Mr. Dyck noted that a further 14 semi-trailer loads of furniture had been ordered by the Band, but remained in 

storage. Mr. Dyck surmised that Chief Stevenson and the Band Council likely stopped “being generous” with the stockpile of 

furniture, after allegations of vote-buying began to surface. Moreover, Mr. Dyck noted that Chief Stevenson and the Band 

Council had not disclosed the existence of the 14 additional semi-trailer loads of furniture ordered by the Band in their 

evidence. 

 

47      Mr. Dyck concluded that Chief Stevenson and his council did “get more generous when election day nears in the hope 

that recipients of Special Needs will support them”. He further concluded that the plans of Chief Stevenson and the Council 

to distribute additional goods prior to voting day may have been stopped when allegations of vote-buying began to surface 

 

48      The final issue that Mr. Dyck was asked to examine was the break-in at the Peguis Post Office, where ballots were 

being held, in order to determine whether or not mail-in ballots had been tampered with. In this regard, Mr. Dyck concluded 

that there had not been any tampering with the ballot boxes. 

 

49      In the course of his investigation, Mr. Dyck also explored the fact that a large number of voter declarations had been 

witnessed by a single person. However, after speaking to the individual concerned, the investigator accepted the witness’s 

explanation that a number of members of the Peguis First Nation lived in the Selkirk area, and that the individual in question 

had collected members’ ballots there to bring to the reserve. Mr. Dyck also noted that the ballots in question favoured a 

variety of candidates. Finally, he noted that many of the voters whose ballots were in issue were illiterate, and had been 

assisted by the individual whose conduct was under scrutiny. 

 

The Decision to Dismiss the Appeal 

 

50      Mr. Dyck’s report was received by Marc Boivin, the Acting Manager of the Elections Unit at Indian Affairs and 

Northern Development Canada. Based on the report, Mr. Boivin recommended to Christine Aubin, the Acting Director of 

Band Governance that the appeal be dismissed. Ms. Aubin accepted the recommendation, which was forwarded to Brenda 

Kustra, the Director General of the Governance Branch at Indian Affairs and Northern Development Canada, along with a 

summary of the findings of the investigation. It was Ms. Kustra who made the final decision to dismiss the appeal, and whose 

decision is under review in this application. 

 

51      By letter dated December 8, 2005, Mr. Hudson was notified of Ms. Kustra’s decision. Although Mr. Hudson was not 

provided with a copy of Mr. Dyck’s report, Ms. Kustra’s decision letter summarized his findings. In this regard, Ms. Kustra 

advised Mr. Hudson that although there was evidence that Chief Stevenson had provided money, furniture and appliances 

from the SNP program to Band members during the election campaign, and although the way in which Chief Stevenson 

received and responded to requests for assistance under the SNP lacked transparency and assessment criteria, the evidence 
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was not sufficient to conclude that those actions amounted to acts of corruption. 

 

52      Ms. Kustra also stated that there was no evidence of tampering with mail-in ballots during the break-in at the Peguis 

Post Office, or that the electoral officer exerted influence on an elector to vote for a specific candidate. 

 

53      Finally, Ms. Kustra stated that the electoral officer did not commit a violation of the Indian Band Election Regulations 

in setting aside unopened mail-in ballot packages not directly addressed to him. 

 

54      The letter concluded by noting that while there were problems with respect to the procedures and practices followed in 

relation to the electoral process at the Peguis First Nation, these did not amount to corrupt practices, as had been alleged by 

Mr. Hudson. 

 

Issues 

 

55      Mr. Hudson’s application for judicial review raises the following issues: 

1. What is the appropriate standard of review to be applied to the various questions in issue? 

2. Did Ms. Kustra have the jurisdiction to deal with this matter, or is the power to dispose of an election appeal one that 

can only be exercised by the Minister of Indian Affairs and Northern Development? 

3. Was the decision that the evidence did not support a finding of corruption based on erroneous findings of fact, or 

made without regard to the evidence? 

4. Was Mr. Hudson accorded procedural fairness in the process followed with respect to his appeal? and 

5. Did the Minister of Indian Affairs and Northern Development commit a reviewable error in failing to address the 

allegations relating to the electoral list used in the election? 

 

Standard of Review 

 

56      The parties all say that the decision under review should be reviewed against a standard of either reasonableness or 

patent unreasonableness, although none of them firmly committed themselves to one standard or the other. I cannot simply 

accept these submissions, as they are clearly in error, at least insofar as they relate to the fourth issue, namely that dealing 

with procedural fairness. 

 

57      That is, it is by now well established in the jurisprudence that where an application for judicial review raises a question 

of procedural fairness, the issue of standard of review does not arise. Rather, it is for the Court to determine whether the 

procedure that was followed in a given case was fair or not, having regard to all of the relevant circumstances: Sketchley v. 

Canada (Attorney General), [2005] F.C.J. No. 2056, 2005 FCA 404 (F.C.A.), at ¶ 52-53. 

 

58      Insofar as the other issues are concerned, none of the parties were able to point me to any previous decisions of 

precisely this nature, and it is therefore necessary to go through a pragmatic and functional analysis in order to ascertain 

Parliament’s intent as to the level of deference to be accorded to the decision-maker, in light of the nature of the questions 

that the decision-maker was called upon to answer. 

 

59      I will return to the appropriate standard of review to be applied to each of the questions raised by this appeal in the 

course of my analysis of each of those questions. At this point, however, I can make the following general observations in 

relation to the factors outlined by the Supreme Court of Canada in cases such as Q. v. College of Physicians & Surgeons 

(British Columbia), [2003] 1 S.C.R. 226, 2003 SCC 19 (S.C.C.): 
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i) There is no privative clause in the Indian Band Election Regulations. This does not imply a high standard of scrutiny 

if the other factors point to a low standard. Rather, silence on this point is neutral. 

ii) The decision-maker here is an official within the Department of Indian Affairs and Northern Development. It is to be 

presumed that as the official responsible for the application of the legislation in question, Ms. Kustra would have 

expertise in the application of the legislation with respect to First Nations elections. In my view, this factor favours 

greater deference. 

iii) With respect to the purpose of the provision in particular, and of the Indian Act and Indian Band Election 

Regulations as a whole, the purpose of the statute is clearly a polycentric one. The purpose of the Indian Band Election 

Regulations is to administer on-reserve elections in order to ensure that the aboriginal population benefits from orderly 

and effective electoral representation. In enacting the Regulations, Parliament has essentially established a regime 

setting out the procedure a First Nation should follow. This militates towards greater deference being accorded to 

decisions made under the Regulations. 

iv) The final factor to be considered in the pragmatic and functional analysis is the nature of the question. A number of 

different questions have been raised by this application, and, as noted earlier, I will examine the nature of each of these 

questions, and determine the standard of review to be applied to each of the questions raised by the application in the 

course of my analysis of the question in issue. 

 

60      With this understanding of the general principles governing the standard of review to be applied to the decision under 

review, I turn now to consider whether Ms. Kustra had the jurisdiction to deal with this matter, or whether the power to 

dispose of an election appeal is one that can only be exercised by the Minister of Indian Affairs and Northern Development. 

 

Did Ms. Kustra have the jurisdiction to deal with this matter, or is the power to dispose of an election appeal one that 

can only be exercised by the Minister of Indian Affairs and Northern Development? 

 

61      The question of whether Ms. Kustra had the jurisdiction to deal with this matter, or whether the power to dispose of an 

election appeal was one that could only be exercised by the Minister of Indian Affairs and Northern Development is clearly a 

question of law. This would suggest that less deference should be paid to this aspect of the decision. Taking into account all 

of the factors in the pragmatic and functional analysis, I am of the view that this issue should be reviewed on the correctness 

standard. 

 

62      As a starting point for my consideration of this issue, it is helpful to reproduce the legislative provisions governing 

election appeals such as that brought by Mr. Hudson. In this regard, the operative provisions of the Indian Band Election 

Regulations state that: 

12. (1) Within 45 days after an election, a candidate or elector who believes that  

(a) there was corrupt practice in connection with the election, 

(b) there was a violation of the Act or these Regulations that might have affected the result of the election, or 

(c) a person nominated to be a candidate in the election was ineligible to be a candidate, may lodge an appeal 

by forwarding by registered mail to the Assistant Deputy Minister particulars thereof duly verified by 

affidavit. 

(2) Where an appeal is lodged under subsection (1), the Assistant Deputy Minister shall forward, by registered 

mail, a copy of the appeal and all supporting documents to the electoral officer and to each candidate in the 

electoral section in respect of which the appeal was lodged. 
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(3) Any candidate may, within 14 days of the receipt of the copy of the appeal, forward to the Assistant Deputy 

Minister by registered mail a written answer to the particulars set out in the appeal together with any supporting 

documents relating thereto duly verified by affidavit. 

(4) All particulars and documents filed in accordance with the provisions of this section shall constitute and form 

the record. 

13. (1) The Minister may, if the material that has been filed is not adequate for deciding the validity of the election 

complained of, conduct such further investigation into the matter as he deems necessary, in such manner as he 

deems expedient. 

(2) Such investigation may be held by the Minister or by any person designated by the Minister for the purpose. 

(3) Where the Minister designates a person to hold such an investigation, that person shall submit a detailed report 

of the investigation to the Minister for his consideration. 

14. Where it appears that 

(a) there was corrupt practice in connection with an election, 

(b) there was a violation of the Act or these Regulations that might have affected the result of an election, or 

(c) a person nominated to be a candidate in an election was ineligible to be a candidate, 

the Minister shall report to the Governor in Council accordingly. 

12. (1) Si, dans les quarante-cinq jours suivant une élection, un candidat ou un électeur a des motifs raisonnables de 

croire: 

a) qu’il y a eu manoeuvre corruptrice en rapport avec une élection, 

b) qu’il y a eu violation de la Loi ou du présent règlement qui puisse porter atteinte au résultat d’une élection, 

ou 

c) qu’une personne présentée comme candidat à une élection était inéligible, il peut interjeter appel en faisant 

parvenir au sous-ministre adjoint, par courrier recommandé, les détails de ces motifs au moyen d’un affidavit 

en bonne et due forme. 

(2) Lorsqu’un appel est interjeté au titre du paragraphe (1), le sous-ministre adjoint fait parvenir, par courrier 

recommandé, une copie du document introductif d’appel et des pièces à l’appui au président d’élection et à chacun 

des candidats de la section électorale visée par l’appel. 

(3) Tout candidat peut, days un délai de 14 jours après réception de la copie de l’appel, envoyer au sous-ministre 

adjoint, par courrier recommandé, une réponse par écrit aux détails spécifiés days l’appel, et toutes les pièces s’y 

rapportant dûment certifiées sous serment. 

(4) Tous les détails et toutes les pièces déposés conformément au présent article constitueront et formeront le 

dossier. 

13. (1) Le Ministre peut, si les faits allégués ne lui paraissent pas suffisants pour décider de la validité de l’élection 

faisant l’objet de la plainte, conduire une enquête aussi approfondie qu’il le juge nécessaire et de la manière qu’il 
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juge convenable. 

(2) Cette enquête peut être tenue par le Ministre ou par toute personne qu’il désigne à cette fin. 

(3) Lorsque le Ministre désigne une personne pour tenir une telle enquête, cette personne doit présenter un rapport 

détaillé de l’enquête à l’examen du Ministre. 

14. Lorsqu’il y a lieu de croire 

a) qu’il y a eu manoeuvre corruptrice à l’égard d’une élection, 

b) qu’il y a eu violation de la Loi ou du présent règlement qui puisse porter atteinte au résultat d’une élection, ou 

c) qu’une personne présentée comme candidat à une élection était inadmissible à la candidature, 

le Ministre doit alors faire rapport au gouverneur en conseil. 

 

63      According to Mr. Hudson, only the Minister is permitted to dismiss an appeal under subsection 13(1) of the Indian 

Band Election Regulations, and that authority cannot be delegated to a subordinate official. In this regard, Mr. Hudson says 

that the Regulations specifically spell out the various individuals authorized to make various types of decisions in relation to 

election appeals, reserving certain types of decisions specifically to the Governor in Council, the Assistant Deputy Minister 

of Indian Affairs and Northern Development and to the Minister himself. 

 

64      Given that the decision under review was not made personally by the Minister, Mr. Hudson says that Ms. Kustra acted 

without jurisdiction in purporting to dismiss Mr. Hudson’s appeal. 

 

65      I do not accept this submission. 

 

66      A discretionary power conferred on a Minister is normally exercisable by officials within in the Minister’s department, 

where the individuals occupy a level of seniority that makes it appropriate for them to exercise the power in question: see, for 

example R. v. Harrison (1976), [1977] 1 S.C.R. 238 (S.C.C.). 

 

67      This is based on the concept of ministerial responsibility, under which a Minister is legally and politically responsible 

for the actions of departmental officials. In this regard, the Supreme Court of Canada has recognized the necessity of this 

practice in modern government, noting in the Harrison case previously cited that: 

A power to delegate is often implicit in a scheme empowering a Minister to act. As Professor Willis remarked in 

‘Delegatus Non Potest Delegare’ (1943), 21 Can. Bar. Rev. 257 at p. 264... ‘in the application of the maxim delegatus 

non potest delegare to modern governmental agencies the Courts have in most cases preferred to depart from the literal 

construction of the words of the statute which would require them to read in the word “personally” and to adopt such a 

construction as will best accord with the facts of modern government which, being carried on in theory by elected 

representatives but in practice by civil servants or local government officers, undoubtedly requires them to read in the 

words ‘or any person authorized by it’ ... [t]he tasks of a Minister of the Crown in modern times are so many and varied 

that it is unreasonable to expect them to be performed personally. 

 

68      This concept is also reflected in subsection 24(2) of the Interpretation Act, R.S., 1985, c. I-21, which provides that in 

interpreting legislative provisions: 

(2) Words directing or empowering a minister of the Crown to do an act or thing, regardless of whether the act or thing 

is administrative, legislative or judicial, or otherwise applying to that minister as the holder of the office, include [...] 
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(d) [...] a person appointed to serve, in the department or ministry of state over which the minister presides, in a capacity 

appropriate to the doing of the act or thing, or to the words so applying. 

(2) La mention d’un ministre par son titre ou dans le cadre de ses attributions, que celles-ci soient d’ordre administratif, 

législatif ou judiciaire, vaut mention [...] 

d) de toute personne ayant, dans le ministère ou département d’État en cause, la compétence voulue. 

 

69      It is indeed possible for Parliament to require that certain types of decisions be made by a Minister him- or herself. 

However, the type of statutory language that would indicate such a Parliamentary intent would include language such as “in 

the opinion of the Minister”, by the Minister “himself” or “in the sole discretion of the Minister”: see Ramawad v. Canada 

(Minister of Manpower & Immigration) (1977), [1978] 2 S.C.R. 375 (S.C.C.), Québec (Procureur General) v. Carrières 

Ste-Thérèse Ltée, [1985] 1 S.C.R. 831 (S.C.C.) and Edgar v. Canada (Attorney General) (1999), 46 O.R. (3d) 294 (Ont. 

C.A.). 

 

70      This type of language is completely absent from the Indian Band Election Regulations. 

 

71      Absent statutory language that would indicate that the Minister must exercise his authority under the Regulations 

personally, the provisions of the Indian Band Election Regulations dealing with the disposition of appeals such as the 

decision under review do not require that the powers conferred on the Minister of Indian Affairs and Northern Development 

be exercised by him personally. 

 

72      As a consequence, Mr. Hudson has not persuaded me that Ms. Kustra acted without jurisdiction in deciding that his 

election appeal should be dismissed. 

 

73      This takes me to the question of whether the finding that the evidence did not support a finding of corruption was 

based on erroneous findings of fact, or was made without regard to the evidence. This issue will be considered next. 

 

Was the decision that the evidence did not support a finding of corruption based on erroneous findings of fact, or 

made without regard to the evidence? 

 

74      Whether the evidence before Ms. Kustra supported a finding of corrupt election practices is a question of mixed fact 

and law, again suggesting a less deferential standard of review. It does, however, have a significant factual component. 

Taking into account all of the factors in the pragmatic and functional analysis, I am of the view that this issue should be 

reviewed on the reasonableness standard. 

 

75      In Canada (Director of Investigation & Research) v. Southam Inc., [1997] 1 S.C.R. 748 (S.C.C.), the Supreme Court 

found that an unreasonable decision was one that “in the main” was not supported by reasons that could stand up to a 

“somewhat probing examination”. As a consequence, in reviewing a decision on the reasonableness standard, the Court must 

ascertain whether the reasons given by the decision-maker support the decision. 

 

76      A decision will only be found to be unreasonable if there is no line of analysis within the reasons that could reasonably 

lead the decision-maker from the evidence to the conclusion. A decision may be reasonable “if it is supported by a tenable 

explanation even if this explanation is not one that the reviewing court finds compelling”. See: Ryan v. Law Society (New 

Brunswick), [2003] 1 S.C.R. 247, 2003 SCC 20 (S.C.C.) at ¶ 55. 

 

77      In this case, Ms. Kustra’s decision was based upon the facts found, and the conclusions drawn by Mr. Dyck as a result 

of his investigation. In considering the reasonableness of Ms. Kustra’s decision, all of the parties focused their submissions 

on the contents of the investigator’s report, rather than the decision letter itself. In my view, this was appropriate. While the 

analogy is not perfect, an analogy may nonetheless be drawn to the human rights process, where decisions to dismiss human 

rights complaints, or send them on to hearings before the Canadian Human Rights Tribunal, are made by the Canadian 

Human Rights Commission on the basis of investigations carried out by individuals not party to the actual decision-making 

process. In such cases, the reasons of the Commission may be supplemented by reference to the investigation report: see 
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Sketchley v. Canada (Attorney General), previously cited at ¶ 37. 

 

78      This case involves a similar situation. As a consequence, in considering whether Ms. Kustra’s conclusion that the 

evidence did not support a finding of corrupt electoral practices was one that was reasonably open to her, I will take into 

account the findings and analysis contained in Mr. Dyck’s report. 

 

79      There is no question that the allegations contained in the affidavits filed in support of Mr. Hudson’s appeal are very 

troubling. However, while many of the witnesses were of the view that the Chief was clearly handing out vouchers for money 

and household goods to induce members to vote for him, the only direct evidence of an explicit ‘cash and goods for votes’ 

discussion involving Chief Stevenson were the statements of members “A” and “I” that a day or two before the election, 

Chief Stevenson offered to give member “A” the sum of $600, a clothes dryer and a bed, in exchange for the member’s vote. 

 

80      In the course of his investigation, Mr. Dyck had several discussions with member “A” about his allegations, during 

which the member alleged variously that the allegation that Chief Stevenson offered money and household goods in 

exchange for the member’s vote was or was not true. At different times, the member also suggested that he had been induced 

or coerced into signing the affidavit and, on other occasions, alleged that he had been coerced into retracting it. 

 

81      I am concerned about Mr. Dyck’s failure to speak to the RCMP about threats allegedly made to the witness in order to 

have him retract his allegations. However, at the end of the day, Mr. Dyck’s conclusion that the witness had been totally 

discredited, and that, as a result, member “A’s” allegation that Chief Stevenson had expressly offered him cash and goods in 

exchange for his vote should not be accorded any weight was entirely reasonable. 

 

82      Moreover, while there is no dispute that the note signed by Chief Stevenson directing the Peguis First Nation Finance 

Office to provide member “A” with $600 in “assistance for household improvements” was authentic, considerable doubt was 

cast on the legitimacy of the additional notation appearing on the document, ostensibly made by member “A”, stating that 

“Louie gave me this note March 23/05. He said this is for a vote for him”. Indeed member “A” told the investigator that the 

notation was not on the document at the time that he signed it, and had been added later by someone else. 

 

83      While member “I” ostensibly witnessed the discussion in question, Mr. Dyck was unable to locate to the member, and 

he received no response to the messages left with member “I’s” mother. 

 

84      In these circumstances, Mr. Dyck’s decision to discount the evidence relating to the member “A’s” allegation was 

perfectly reasonable. 

 

85      That is not, however, the end of the matter. Chief Stevenson has been Chief of the Peguis First Nation for over 20 

years, and is presumably a very experienced politician. It would be surprising if such an experienced politician acted in such 

an overt manner, explicitly offering money and goods in exchange for votes. Moreover, direct evidence of explicit efforts to 

buy votes is not the only kind of evidence that could lead to a finding of corrupt electoral practices. 

 

86      Section 14 of the Indian Band Election Regulations directs the Minister to report to the Governor in Council where it 

appears that there has been a corrupt electoral practice. Sufficiently compelling circumstantial evidence could also lead to a 

finding that it appeared that corrupt practices had occurred in a given case. 

 

87      In my view, in coming to the conclusion that the evidence did not support a finding that Chief Stevenson had engaged 

in corrupt electoral practices in the course of the 2005 election, Mr. Dyck, and ultimately Ms. Kustra, ignored or 

misconstrued evidence in at least two significant areas, that could have led to a finding that it appeared that there had been 

corrupt electoral practices engaged in at the Peguis First Nation in March of 2005. 

 

88      The first of these areas relates to the manner in which money and goods were provided to members of the Peguis First 

Nation, ostensibly in accordance with the SNP. In this regard, it will be recalled that Ms. Kustra’s finding was that while the 

process “lacked transparency and assessment criteria”, the evidence was not sufficient to conclude that those actions 

amounted to acts of corruption. 

 

89      A copy of the Peguis First Nation’s Special Needs Policy was provided to Mr. Dyck. The policy sets out eligibility 
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criteria for assistance under the policy, and a process to be followed in applying for, and assessing, applications for 

assistance. Amongst other things, the policy requires a consideration of the general living conditions of the applicants, and 

the community norm in this regard. To qualify for assistance under the SNP, applicants must also be eligible for basic needs 

social assistance. Finally, consideration is also to be given to all of the resources available to an applicant, including the 

applicant’s recent earnings. 

 

90      Insofar as the application process is concerned, the policy provides that an application form is to be completed, 

explaining the request, and identifying the costs of the goods and services requested. Applications are to be accompanied by a 

copy of the applicant’s budget, and completed forms are to be forwarded to the Regional Office for approval by the Manager 

of Income Support. All application forms are to be signed by the applicants. 

 

91      There is no question that the process followed by Chief Stevenson in handing out vouchers for money and household 

goods to voters in the days leading up to the 2005 election did not come close to complying with the requirements of the 

SNP. 

 

92      What is more troubling, however, and what does not appear to have been appreciated or considered by either Mr. Dyck 

or Ms. Kustra was the fact that what Chief Stevenson was doing was also completely at odds with his own description of the 

way that the SNP was administered in practice. 

 

93      That is, in Chief Stevenson’s affidavit filed with Indian Affairs and Northern Development in response to Mr. 

Hudson’s appeal, the Chief states that “The process involves either a member of Council or me or a member from the Social 

Department inspecting the home to verify the need requested. Once the need has been verified, delivery of whatever items 

required is made.” 

 

94      Chief Stevenson’s description of the actual practice was confirmed by the affidavit of Mary Tyler Sutherland, one of 

the individual respondent Councilors. 

 

95      In his affidavit, Chief Stevenson also admitted meeting members in his truck outside the Peguis Hall, and further 

acknowledged that he handed out a couple of vouchers for money to members. He also admitted providing a note for $300 to 

member “J”, although the note was later cancelled when it was discovered that one of Mr. Hudson’s supporters was trying to 

get hold of the note. 

 

96      There is also evidence of a number of other instances where the Chief handed out vouchers for money and furniture to 

members of the Peguis First Nation, virtually on request, and indeed, Ms. Kustra found that this had in fact occurred. 

 

97      There is no suggestion in the evidence that any attempt was made to visit the homes of the members in question before 

they were provided with vouchers for money and household goods, nor was there any apparent effort to verify the legitimacy 

of the requests, or the eligibility of the member making the request for Special Needs assistance. 

 

98      The fact that a number of the vouchers were ultimately not honoured does not, in my view, take away from the 

seriousness of the concerns raised by the Chief’s conduct. This is because, as Mr. Dyck himself found, the Chief and Council 

stopped “being generous” with the stockpile of furniture and appliances after learning that one of Mr. Hudson’s supporters 

was trying to get hold of the note given to member “J” by the Chief. 

 

99      I accept the submission of counsel for the Peguis First Nation that the purpose of an election appeal under the Indian 

Band Election Regulations is not to determine whether or not First Nations’ administrative policies such as the SNP were 

being complied with. That said, what we have in this case is money and household goods are being handed out by Chief 

Stevenson, immediately before an election, without any apparent scrutiny of the eligibility of the recipients, and in 

contravention, not only of the First Nations’ SNP policy, but also the Chief’s own description of the practice followed under  

the policy. 

 

100      The sheer irregularity of the process followed in this case is compelling circumstantial evidence of the policy being 

used for collateral purposes, and should, in my view, have raised serious questions in the minds of those examining the 

appeal. 
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101      The second area of concern relates to the value of goods spent, ostensibly in accordance with the Peguis First 

Nation’s Special Needs Program. 

 

102      In this regard, Mr. Dyck examined the value of the Peguis First Nation’s expenditures on furniture and appliances for 

“Special Needs cases” in March of 2005, charting the expenditures in the graph attached as an appendix to this decision.  

 

103      Based upon the financial information provided by the Chief and Council, Mr. Dyck noted that more money had been 

spent under the program over a four month period in 2004, well before the 2005 election, than was spent in March of 2005. 

From this Mr. Dyck deduced that it was difficult to characterize the spending in March of 2005 as being vote-buying, given 

that a lot more had been spent the previous Spring and Summer, outside of the election period. 

 

104      Mr. Dyck also seemingly accepted Chief Stevenson and Glennis Sutherland’s explanation that this was the time of 

year that the best deals were available. 

 

105      There is a major problem with this analysis. That is, a review of the figures provided by the Chief and Council 

themselves discloses that the $24,000 expenditure on furniture and household appliances for the month of March, 2005 was 

already greater than the amount spent in any single month in the 30 month period for which data was provided. 

 

106      The $24,000 figure evidently related to four truckloads of household goods that were distributed to members during 

the period in question. However, Mr. Dyck also found that “a further 14 semi-trailer loads (minus 8 units) are sitting in 

storage”. This appears to be additional household goods that were purchased for distribution to members during the election 

period, but were not actually distributed when questions began to surface about possible vote buying by Chief Stevenson. 

 

107      Although Mr. Dyck was clearly aware of the existence of the additional 14 semi-trailer loads of goods, they do not 

appear to have been factored into his comparative analysis of expenditures. If the value of those 14 additional trailer loads 

were factored into the mix, the expenditure on household goods in the 2005 election period would have been literally ‘off the 

charts’. That is, the amount spent in early 2005 would have been so grossly out of proportion to all previous and future 

monthly expenditures under the SNP as to indicate something seriously amiss, and to raise serious questions with respect to 

possible corruption in the electoral process. 

 

108      The fact that the goods were not actually distributed, as the Chief and Council “stopped being generous” with the 

stockpile of furniture when questions about vote-buying began surfacing, does not take away from the fact that the goods 

were in fact purchased with the intention of distributing them to members. As a consequence, the value of these goods should 

have been taken into account in examining the expenditures in issue, and the failure to do so renders this aspect of the 

analysis unreasonable. 

 

Conclusion 

 

109      Having thus subjected the decision of Ms. Kustra and the investigation report of Mr. Dyck to a somewhat probing 

examination, I am satisfied that serious errors were made in the analysis of Mr. Hudson’s appeal, such that the decision to 

dismiss the appeal was not reasonable. As a consequence, the application for judicial review will be allowed, and the decision 

set aside. 

 

110      Having concluded that Ms. Kustra’s the application for judicial review allowed, and the decision set aside, it is not 

necessary to discuss the remaining issues raised by Mr. Hudson. 

 

Remedy 

 

111      Where a finding has been made that reviewable errors were made in arriving at a decision, the normal practice would 

be to send the matter back for a new decision to be made. However, in this case, there is little to be gained in so doing, as a 

new election for Chief and Council is scheduled to be held on March 22, 2007, where once again, both Chief Stevenson and 

Mr. Hudson are candidates for the position of Chief. 
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112      As a consequence, while I am satisfied that errors were committed in the determination of Mr. Hudson’s election 

appeal of a magnitude that rendered Ms. Kustra’s decision unreasonable, I decline to remit the matter to the respondent 

Indian Affairs and Northern Development Canada for further determination. 

 

Order 

 

113      The parties have asked for the opportunity to make submissions with respect to the form of the order, as well as in 

relation to the matter of costs. Accordingly, a conference call will be set up with counsel in order to receive further 

submissions in this regard, following which, an order will issue. 

 

114      As was previously discussed with counsel, prior to addressing the issue of costs, counsel for the Peguis First Nation 

and the individual respondents is to obtain instructions as to whether his clients are pursuing the issue of contempt. 

 

Application granted. 

 

APPENDIX A 

 
Graphic 1 
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Administrative law --- Requirements of natural justice — Bias — Miscellaneous 

Respondent brought interlocutory motion — Appellant’s application for judicial review was ordered to be struck out because 

there was no reviewable decision affecting appellant’s legal or practical interests, remedies sought were not within power of 

court to grant and it was plain and obvious that application could not succeed — Court found respondent was not federal 

board, commission or other tribunal within meaning of s. 2 of Federal Court Act (Can.) — Appellant appealed seeking to set 

aside order — Appeal dismissed — There was no ground to interfere with order — Nothing in record supported allegation of 

bias. 
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Respondent brought interlocutory motion — Appellant’s application for judicial review was ordered to be struck out because 

there was no reviewable decision affecting appellant’s legal or practical interests, remedies sought were not within power of 

court to grant and it was plain and obvious that application could not succeed — Court found respondent was not federal 

board, commission or other tribunal within meaning of s. 2 of Federal Court Act (Can.) — Appellant appealed seeking to set 

aside order — Appeal dismissed — There was no ground to interfere with order — Nothing in record supported allegation of 

bias. 

APPEAL from Federal Court order. 

 

David Stratas J.A.: 

 

1      In this appeal, the appellant asks this Court to set aside the Federal Court’s order dated October 19, 2015 (per Roussel 

J.). 

 

2      The Federal Court ordered that the appellant’s application for judicial review be struck out. It made its order in response 

to an interlocutory motion brought by the respondents. Its jurisdiction to strike out an application for judicial review on an 

interlocutory basis is founded upon its plenary powers to regulate fundamental aspects of its practices and procedures: see 

Pharmacia Inc. v. Canada (Minister of National Health & Welfare) (1994), [1995] 1 F.C. 588, 58 C.P.R. (3d) 209 (Fed. 
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C.A.), as later explained and expounded upon in JP Morgan Asset Management (Canada) Inc. v. Minister of National 

Revenue, 2013 FCA 250, [2014] 2 F.C.R. 557 (F.C.A.). 

 

3      In striking out the application for judicial review, the Federal Court found, among other things, that there was no 

reviewable “decision” within the meaning of the Federal Courts Act, R.S.C. 1985, c. F-7 affecting the appellant’s legal or 

practical interests (see, e.g., Air Canada v. Toronto Port Authority, 2011 FCA 347, [2013] 3 F.C.R. 605 (F.C.A.)), the 

remedies sought in this particular application were not within the power of the Court to grant, and it was plain and obvious 

that the application could not succeed. 

 

4      I substantially agree with the analysis of the Federal Court on these points. Accordingly, I conclude that there is no 

ground to interfere with the order of the Federal Court. 

 

5      For completeness, I note that the Federal Court also found that the respondent Universities Canada was not a “federal 

board, commission or other tribunal” within the meaning of section 2 of the Federal Courts Act, R.S.C. 1985, c. F-7. I agree 

with this insofar as the acts of Universities Canada impugned by the appellant in this particular case were not performed by 

or under an Act of Parliament or under an order of the prerogative. The Federal Court’s holding should not be taken as a 

blanket statement that Universities Canada can never be a “federal board, commission or other tribunal.” 

 

6      The appellant alleges bias on the part of the Federal Court. There is nothing in the record capable of supporting this 

allegation. 

 

7      The respondents seek enhanced costs calculated in accordance with column V of Tariff B of the Federal Courts Rules, 

SOR/98-106, as amended. Enhanced costs are sometimes awarded when a party alleges judicial bias with no evidence in 

support. Indeed, alleging bias is “a serious step that should not be undertaken lightly”: R. v. S. (R.D.), [1997] 3 S.C.R. 484, 

151 D.L.R. (4th) 193 (S.C.C.) at para. 113. But in these particular circumstances, I am not persuaded that the appellant’s 

conduct warrants the sanction of enhanced costs. Therefore, I would award the respondents costs on the usual scale (column 

III). 

 

8      Before concluding, I wish to address one irregularity. An order of the Chief Justice dated June 30, 2016 set the time, 

location and duration of the appeal hearing and this was sent to the appellant. But the appellant did not attend the hearing. 

The Court waited for one-half hour after the scheduled start of the hearing in case the appellant was late. The Court then 

opened the hearing and asked the usher to verify that the appellant was not waiting outside the courtroom. The usher reported 

that the appellant was indeed nowhere to be found. The Court then informed the respondents that it was inclined to decide the 

appeal solely on the basis of the written materials filed by the parties, with one small exception. The exception is that the 

Court invited the respondents to make submissions concerning the request in their memorandum of fact and law for enhanced 

costs. Following very brief submissions by the respondents on that one issue, the Court announced it would be reserving its 

judgment. 

 

9      The Court wishes to inform the parties that in deciding this appeal, the Court considered most carefully the submissions 

made in their memoranda of fact and law, the evidence in the appeal book, and the authorities they submitted to the Court. 

 

10      For the foregoing reasons, I would dismiss the appeal with costs. 

Richard Boivin J.A.: 

I agree 

Yves de Montigny J.A.: 

I agree 

 

Appeal dismissed. 
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Civil practice and procedure --- Practice on appeal — Notice of appeal — Amendment 

Plaintiff commenced defamation action against defendant and others with respect to harassment and assault complaints made 

to police that were found to be unsubstantiated — Plaintiff’s action was dismissed summarily and plaintiff appealed — 

Plaintiff brought application to amend notice of appeal to advance claim of malicious prosecution; defendant brought 

cross-application to quash appeal and for security for costs — Application dismissed; cross-application dismissed — Plaintiff 

did not advance malicious prosecution claim against defendant in statement of claim — As result, chambers judge did not 

deal with that issue — It would be wholly inappropriate to allow plaintiff to raise claim of malicious prosecution for first 

time on appeal — Plaintiff’s grounds of appeal relating to credibility finding, while not strong, were not hopeless and could 

not properly be assessed without review of the transcript — It was not sort of issue where application to quash was 

appropriate. 

Civil practice and procedure --- Costs — Security for costs — Grounds for refusal to order security — Plaintiff with assets in 

jurisdiction 

Plaintiff commenced defamation action against defendant and others with respect to harassment and assault complaints made 

to police that were found to be unsubstantiated — Plaintiff’s action was dismissed summarily and plaintiff appealed — 

Plaintiff brought application to amend notice of appeal to advance claim of malicious prosecution; defendant brought 

cross-application to quash appeal and for security for costs — Application dismissed; cross-application dismissed — Order 

for security for costs was not warranted — Evidence established that plaintiff had assets in jurisdiction and there was no 

suggestion of unemployment. 

APPLICATION by plaintiff to amend notice of appeal; CROSS-APPLICATION by defendant to quash appeal and for 

security for costs. 

Richards C.J.S., In Chambers: 

 

I. INTRODUCTION 

 

1      There are two matters before the Court. The first is an application by the appellant, Wayne Jardine, to amend his Notice 

of Appeal. The second is an application by the respondent, Vanessa Hyggen, to quash Mr. Jardine’s appeal and, in the 

alternative, for an order for security for costs. I will first lay out the factual and procedural background underpinning these 
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applications and then deal with each of them in turn. 

 

II. BACKGROUND 

 

2      The applications are rooted largely in an incident that occurred in the Saskatoon office of a Member of the Legislative 

Assembly on February 13, 2012. The incident led Ms. Hyggen, who worked in the MLA’s office, to file a complaint with the 

police alleging Mr. Jardine had been abusive to her. Mr. Jardine was then charged with assault and causing a disturbance. A 

second incident was alleged to have occurred on June 21, 2012. There, Ms. Hyggen reported to the police that Mr. Jardine 

had followed her in a car. Mr. Jardine was charged with criminal harassment as a result. 

 

3      The harassment charge was stayed at the end of 2012. In 2014, Mr. Jardine was acquitted by a judge of the Provincial 

Court on the assault and disturbance charges. 

 

4      Mr. Jardine commenced an action by way of a Statement of Claim issued on January 29, 2016. He claimed damages 

against the Saskatoon Police Service, a number of officers of the Service, the MLA and Ms. Hyggen. As against Ms. Hyggen, 

Mr. Jardine alleged her statements made in relation to the incidents of February 13, 2012, and June 21, 2012, had been 

defamatory. 

 

5      The defendants brought an application to strike Mr. Jardine’s claim on the grounds it was scandalous, frivolous, 

vexatious and an abuse of process. Alternatively, they asked for summary judgment because, according to them, the claim 

had been brought outside the relevant limitation period and because, in any event, Ms. Hyggen’s statements had been subject 

to qualified or absolute privilege. 

 

6      The application was heard in Queen’s Bench Chambers. The Chambers judge issued a judgment on July 21, 2017, 

which is now reported at 2017 SKQB 217 (Sask. Q.B.) (the “First Judgment”). The Chambers judge: 

(a) struck the claim against the Saskatoon Police Service because it is not an entity capable of being sued and, in 

addition, because police boards are not vicariously liable for the actions of police officers; 

(b) struck all claims except those relating to sexual assault allegations (not relevant here) and the assault and causing a 

disturbance allegations involving Ms. Hyggen because those claims were commenced after the expiration of the 

applicable two-year limitation period; 

(c) summarily dismissed the claims against the police officers because the officers had acted in good faith and were 

thereby protected by s. 10(3) of The Police Act, 1990, SS 1990-91, c P-15.01; and 

(d) summarily dismissed the defamation claim against the MLA because her statements to the police had been protected 

by a qualified privilege and there was no evidence or allegation of her acting with malice or ill will when she had told 

Ms. Hyggen to report the February 13, 2012, incident to the police. 

 

7      In the First Judgment, the Chambers judge also determined that, in relation to the claim against Ms. Hyggen, there was a 

credibility issue to be resolved with respect to the February 13, 2012, incident. As a result, he ordered a viva voce hearing to 

assess the testimony of the relevant witnesses. At the hearing, Ms. Hyggen, the MLA and Mr. Jardine gave evidence as to 

what had occurred with respect to the goings on at the MLA’s office. A police officer also testified. In a judgment dated 

September 26, 2017 (the “Second Judgment”), the Chambers judge concluded Ms. Hyggen had not been motivated by 

malice, ill will or any other improper motive when she contacted the police. As a result, he dismissed Mr. Jardine’s claim 

against Ms. Hyggen. See: 2017 SKQB 293 (Sask. Q.B.). 

 

8      Mr. Jardine, who is self-represented, filed a Notice of Appeal with this Court on October 23, 2017, taking issue with the 

Second Judgment. In the Notice of Appeal, he indicated that he was appealing “the defamation claim by [sic] Vanessa 

Hyggen”. With respect to the grounds of his appeal, Mr. Jardine took issue with the Chambers judge’s findings of fact, 

claiming Ms. Hyggen had lied in order to harm him and that the Chambers judge had been prejudiced in finding Ms. 

Hyggen’s allegations to be true. Mr. Jardine also said “the context of the criminal harassment allegation” should have been 
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heard by the Chambers judge. In specifying the relief he was seeking, Mr. Jardine wrote as follows: 

I’m seeking a reversal of the Judge’s decision regarding the dismissal of my defamation claim against Vanessa Hyggen. 

I’m also requesting that the context of the criminal harassment allegation be known to the court, too. 

 

III. THE APPLICATION TO AMEND THE NOTICE OF APPEAL 

 

9      Mr. Jardine seeks leave to amend his Notice of Appeal by modifying paragraph 2 thereof, the paragraph in which an 

appellant is required to identify the parts of the judgment in the court below that are being appealed. As noted above, Mr. 

Jardine currently specifies in paragraph 2 that “I’m appealling the defamation claim by [sic] Vanessa Hyggen”. Mr. Jardine 

wishes to amend paragraph 2 to read, “I’m appealing the malicious prosecution and/or defamation against Vanessa Hyggen”. 

 

10      Mr. Jardine’s application is brought pursuant to Rule 13 of The Court of Appeal Rules. It provides: 

13 A notice of appeal or cross-appeal may be amended at any time with leave of the court or a judge. 

 

11      The basis on which the Court considers applications to amend notices of appeal is well-settled. It was described as 

follows in Phillips Legal Professional Corp. v. Vo, 2016 SKCA 82 (Sask. C.A.) at para 27, (2016), 480 Sask. R. 311 (Sask. 

C.A.): 

[27] In general terms, the Court usually takes a rather liberal approach to proposed amendments of notices of appeal. 

Speaking broadly, it tends to allow amendments unless they involve a new ground or argument in relation to which it 

might have been necessary to adduce evidence in the court below or unless they would otherwise prejudice the 

respondent. See: R v Perka, [1984] 2 SCR 232 at 240; Howell v Stagg, [1937] 2 WWR 331. 

 

12      In light of this approach, it is clear that Mr. Jardine’s application must be dismissed. He did not advance a malicious 

prosecution claim against Ms. Hyggen in his Statement of Claim. As a result, and obviously quite properly, the Chambers 

judge did not deal with this issue in either the First Judgment or the Second Judgment. It would be wholly inappropriate to 

allow Mr. Jardine to raise a claim of malicious prosecution for the first time in this Court because, among other things, this 

would allow him to argue a claim never pled and deny the Court an opportunity to consider all of the evidence relevant to 

that point. 

 

13      Mr. Jardine’s application to amend his Notice of Appeal must be dismissed. 

 

IV. THE APPLICATION TO QUASH THE APPEAL 

 

14      Ms. Hyggen applies to quash Mr. Jardine’s appeal pursuant to Rule 46.1(1) of The Court of Appeal Rules. It says this: 

46.1(1) On application by any party to an appeal, the court may make an order quashing an appeal on the ground: 

(a) it discloses no right of appeal; 

(b) it is frivolous or vexatious; 

(c) it is manifestly without merit; or 

(d) it is otherwise an abuse of the process of the court. 

 

15      Ms. Hyggen’s Notice of Motion refers to quashing the appeal on the basis it discloses no right of appeal, is frivolous 
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and vexatious, manifestly without merit, and an abuse of process. In other words, the Notice repeats the whole of s. 46.1(1)(a) 

to (d). However, it is clear from Ms. Hyggen’s submissions that she is focussed on the merits of the appeal. Reduced to its 

essentials, her argument is that the appeal is so lacking in strength as to be manifestly without merit as per Rule 46.1(1)(c). 

 

A. The proper approach to the application of Rule 46.1(1)(c) 

 

16      The basic policy concern underpinning Rule 46.1(1)(c) is self-evident. The Rule reflects the idea that a respondent 

should not have to endure the expense and delay involved in playing out an appeal in the usual way if the appeal is destined 

to fail. But, this concern must be moderated by two somewhat competing considerations. The first is that the right to put a 

case before the Court of Appeal is an important aspect of the litigation process and, as such, it should not be denied to an 

appellant except in the clearest of circumstances. The second consideration involves the reality that applications to quash can 

easily lead to duplications of effort and to inefficiencies. This is so because much of the time and resources expended on an 

application to quash will have to be re-expended on the appeal proper if the application is unsuccessful. 

 

17      This Court has not previously considered the particulars of the approach to be used in determining whether an appeal 

should be quashed pursuant to Rule 46.1(1)(c). However, other Canadian appellate courts have considered their own 

variations of this issue: 

(a) in British Columbia, there is no equivalent to Rule 46.1(1)(c). Nonetheless, the Court of Appeal has held that its 

inherent jurisdiction allows it to quash an appeal for lack of merit. In this regard, the Court has said an appeal may be 

quashed if it is “so devoid of merit or substance as to constitute an abuse of the Court’s own procedure.” See, for 

example: Grewal v. Grewal, 2017 BCCA 261 (B.C. C.A.) at paras 15-16. The Court of Appeal for the Yukon Territory 

also relies on its inherent jurisdiction and employs the same approach as the Court of Appeal for British Columbia. See, 

for example: Ausiku v. Yukon (Human Rights Commission), 2012 YKCA 5 (Y.T. C.A.) at para 11, (2012), 324 B.C.A.C. 

112 (Y.T. C.A.); 

(b) in Ontario, pursuant to s. 134(3) of the Courts of Justice Act, RSO 1990, c C.43, the Court of Appeal may, “in a 

proper case”, quash an appeal. In considering motions brought under s. 134(3), the Court of Appeal has said an appeal 

may be quashed if it is “manifestly devoid of merit.” The Court has also said this power will seldom be exercised as it is 

very difficult, in most cases, to reach the conclusion that an appeal is devoid of merit without first hearing the entire 

appeal. It has also indicated that only a minimal level of merit is needed to defeat a motion to quash an appeal because it 

is devoid of merit. See, for example: Schmidt v. Toronto Dominion Bank (1995), 24 O.R. (3d) 1 (Ont. C.A.) at 3; 

Children’s Aid Society of London and Middlesex v. B. (C.D.), 2014 ONCA 692 (Ont. C.A.) at para 40, (2014), 50 R.F.L. 

(7th) 288 (Ont. C.A.); Lee v. McGhee, 2017 ONCA 997 (Ont. C.A.) at para 4; 

(c) in Nova Scotia, Rule 90.44(1)(a) of the Civil Procedure Rules provides that the Court of Appeal may, on application, 

set aside the notice of appeal or dismiss the appeal on the basis that it is “frivolous, vexatious, or without merit”. In this 

regard, the Court has said it will quash an appeal that is “absolutely unsustainable”. The Court has also indicated such 

cases will be rare. If there is “some possibility” that any ground of appeal might succeed, the Court will not grant the 

application to quash. See, for example: Tupper v. Wheeler, 2005 NSCA 74 (N.S. C.A.) at para 16; Liu v. Atlantic 

Composites Ltd., 2014 NSCA 58 (N.S. C.A.) at para 18, (2014), 345 N.S.R. (2d) 235 (N.S. C.A.); 

(d) in Newfoundland and Labrador, pursuant to Rule 36(1) of the Court of Appeal Rules, a single judge may, on 

application, strike out a notice of appeal or a panel of not fewer than three judges may, on application, dismiss an appeal 

because it is “frivolous, vexatious or without merit”. In the case of an application to dismiss an appeal, the Court has 

said it is important to carefully review the grounds of appeal, the record, and the trial judge’s reasons so as to identify 

the existence of any arguable merit in the appeal. If, after such a review, it is “plain and obvious” the appeal cannot 

succeed, the Court may dismiss the appeal. See, for example: Pearce v. Anderson, 2017 NLCA 44 (N.L. C.A.) at para 

12; Walsh v. Johnson, 2010 NLCA 6 (N.L. C.A.) at paras 16-17, (2010), 293 Nfld. & P.E.I.R. 101 (N.L. C.A.); 

(e) in Prince Edward Island, pursuant to an application under s. 21(4) of the Judicature Act, RSPEI 1988, c J-2.1, the 

Court of Appeal may, “in a proper case”, quash an appeal. The Court has said that a “proper case” is one where the 

appeal is “manifestly devoid of merit or substance”. To determine whether there is any merit or substance in the appeal, 

the Court has said it is necessary to review the pleadings in the underlying proceeding and the grounds of appeal. The 
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Court has also said the preferred course is to hear an appeal on the merits and that only in the “clearest of cases” will an 

appeal be quashed. See, for example: Thomas v. Matheson, 2016 PECA 11 (P.E.I. C.A.) at paras 5-9, (2016), 379 Nfld. 

& P.E.I.R. 1 (P.E.I. C.A.); Ayangma v. French School Board, 2010 PECA 3 (P.E.I. C.A.) at paras 18-23, (2010), 294 

Nfld. & P.E.I.R. 222 (P.E.I. C.A.); and 

(f) in New Brunswick, pursuant to Rule 62.23 of the Rules of Court, the Court of Appeal may quash a notice of appeal 

or dismiss an appeal on the ground that the appeal is “frivolous, vexatious or without grounds”. The Court has said a 

frivolous appeal is one that raises no justiciable question and is “readily recognizable as devoid of merit in that there is 

little prospect that it can ever succeed.” The Court has also said a decision to quash an appeal is “not one taken lightly 

by the Court.” See, for example: McLeod v. Loughlin, 2017 NBCA 50 (N.B. C.A.) at paras 10-11; Wilson v. Black, 2007 

NBCA 63 (N.B. C.A.) at para 4, (2007), 318 N.B.R. (2d) 322 (N.B. C.A.). 

 

18      Three key points emerge from a consideration of these authorities and the policy considerations underlying Rule 

46.1(1)(c). In my view, they should control the application of the Rule. 

 

19      First, the threshold for quashing an appeal as being manifestly without merit is high. The Shorter Oxford English 

Dictionary, 6th ed, defines “manifestly” as meaning “evident to the eye or to the understanding” or “plainly revealed”. In the 

present context, an appeal that is manifestly without merit is one where it is entirely clear the appeal is destined to fail and 

where, conversely, there is no possibility that any ground of appeal might succeed. 

 

20      Second, and relatedly, the authority to quash an appeal as being manifestly without merit should be exercised only 

exceptionally. 

 

21      Third, the Court must guard against being drawn into a practice where applications to quash become a substitute for 

hearing appeals on their merits. More particularly, the Court must be cautious about quashing an appeal in circumstances 

where the required assessment of its merits involves being drawn into transcripts or other aspects of the evidence. 

 

B. The application of Rule 46.1(1)(c) in this case 

 

22      As noted above, Mr. Jardine contends in his Notice of Appeal that the Second Judgment should be set aside. The 

Notice sets out three grounds on which this request for relief is based. They can be encapsulated as follows: (a) the Chambers 

judge failed to properly assess Ms. Hyggen’s credibility, (b) the Chambers judge was prejudiced, and (c) the Chambers judge 

failed to consider the criminal harassment allegation. Each of these points requires some examination in order to determine 

whether Mr. Jardine’s appeal is so lacking in merit that it should be quashed pursuant to Rule 46.1(1)(c). 

 

1. Credibility assessment 

 

23      Mr. Jardine does not suggest the Chambers judge erred by directing an oral hearing in reliance on Queen’s Bench Rule 

7-5(3). However, he contends Ms. Hyggen lied in order to get him into trouble with the police and that the Chambers judge 

should have made a finding to this effect. For her part, Ms. Hyggen takes the position on her application that, to the extent 

Mr. Jardine’s appeal is based on this argument, it is manifestly without merit as per Rule 46.1(1)(c). 

 

24      It is no doubt true that it will be difficult for Mr. Jardine to prevail on this ground. The Chambers judge had the 

considerable advantage of hearing and watching Ms. Hyggen testify. He found her to be a credible witness and explained his 

basis for so concluding. He determined that Ms. Hyggen had honestly believed what she reported to the police and had 

contacted the police because she had felt obliged to do so as a result of her employer’s direction. Credibility findings of this 

sort attract a significant level of appellate deference. 

 

25      All of this having been said, any diligent consideration of this aspect of Mr. Jardine’s appeal would require a review of 

the transcript of both Ms. Hyggen’s testimony and, it can be assumed, at least parts of the transcripts of the testimony of 

some of the other witnesses. On its face, therefore, this is not the sort of issue where an application to quash is appropriate. 

However, even putting that concern to the side, the transcripts have not been put before the Court. Accordingly, I am 
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therefore unable to conclude this line of Mr. Jardine’s argument is so weak as to warrant his appeal being quashed. 

 

2. The Chambers judge’s alleged prejudice 

 

26      Mr. Jardine also suggests, as I read his Notice of Appeal, that the decision of the Chambers judge should be overturned 

because the judge was biased or prejudiced against him. This ground is connected with the complaint about the judge’s 

credibility findings because those findings are said by Mr. Jardine to illustrate or reflect the Chambers judge’s prejudice. 

 

27      There is no merit of any sort in this ground of appeal. In finding against Mr. Jardine, the Chambers judge did no more 

than discharge his judicial duty. Judges are required to make credibility assessments and they do so to the best of their ability. 

This is all that happened here. Making a finding against a litigant does not equate to being biased against that litigant. 

 

28      Speaking somewhat more technically, there is a presumption that judges will carry out their oaths of office. See: R. v. 

S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.) at para 117. “Cogent evidence” is required to displace this presumption. Mr. Jardine 

has not suggested such evidence exists or that he anticipates putting such evidence before the Court. He relies solely on the 

determinations by the Chambers judge to establish the alleged prejudice. As explained, there is nothing to any of his 

contentions in this regard. In the end, therefore, it is entirely clear that Mr. Jardine’s appeal will fail to the extent it is based 

on this line of argument. 

 

3. Consideration of the criminal harassment allegation 

 

29      Mr. Jardine’s Notice of Appeal also suggests his appeal should be allowed because the Chambers judge did not take 

the criminal harassment allegation into account in making his decision. As I understand Mr. Jardine’s position, he contends 

the Chambers judge should have considered what Ms. Hyggen told the police in connection with the criminal harassment 

allegation. Ms. Hyggen takes the position that, to the extent the appeal is based on this argument, it is manifestly without 

merit because the criminal harassment-related issue was decided by the First Judgment and Mr. Jardine has appealed only the 

Second Judgment. 

 

30      In order to sort through all of this, it is necessary to consider the First Judgment in somewhat more detail. At paragraph 

28 of the judgment, the Chambers judge noted that Mr. Jardine’s Statement of Claim had been filed on January 29, 2016, and 

that, in light of the applicable two-year limitation period, claims based on allegations resolved prior to January 29, 2014, 

were thereby barred. The Chambers judge then went on to analyze the particulars of the claims against various defendants 

and concluded as follows with respect to Ms. Hyggen and the criminal harassment charge: 

[41] ... The last such event was the charge for harassing Ms. Hyggen in July 2012, which was stayed in 2013. As such, 

that cause of action was complete not only as against the police, but as against Ms. Hyggen and Ms. Chartier [the MLA], 

more than two years before the commencement of this action. 

 

31      Given his limitation period analysis, the Chambers judge concluded in the First Judgment that all of the claims 

advanced by Mr. Jardine in the Statement of Claim, except those relating to certain sexual offences (which are not relevant 

here because they did not involve Ms. Hyggen) and “the assault and causing a disturbance” charges were statute barred. He 

said this: 

[43] In the result, all of the claims identified in the statement of claim — except those relating to the sexual offences 

against M.B., and the assault and causing a disturbance — were commenced after the expiration of the limitation period 

specified in s. 5 of The Limitations Act. As such, they are devoid of merit and shall be struck pursuant to Rule 7-9(1) of 

The Queen’s Bench Rules, on the ground specified in Rule 7-9(2)(b). 

 

32      I need not consider or confirm the merits of the Chambers judge’s limitation period analysis for purposes of this 

appeal. The only essential point is that he struck Mr. Jardine’s claim, insofar as it was connected to the criminal harassment 

allegation, in the First Judgment. It follows from all of this that Ms. Hyggen’s position in relation to the criminal harassment 
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matter is undeniably correct. To repeat, the question of her possible liability in respect of the statements made in connection 

with the harassment charge was resolved by the Chambers judge in the First Judgment. But, Mr. Jardine has appealed only 

the Second Judgment. That judgment has nothing to do with his allegation of defamation in connection with the criminal 

harassment charge. Accordingly, to the extent Mr. Jardine’s appeal is based on this point, it is entirely clear his appeal will 

fail, and that, to this extent, the appeal is manifestly without merit. 

 

4. Conclusion on the application of Rule 46.1(1)(c) in this case 

 

33      I conclude Ms. Hyggen’s application to quash this appeal must fail. Mr. Jardine’s case is not strong but I am unable to 

conclude that this appeal is clearly destined to fail or, to put things the other way around, that there is no possibility any of his 

grounds of appeal might succeed. 

 

V. THE APPLICATION FOR SECURITY FOR COSTS 

 

34      Having concluded that Ms. Hyggen’s application to quash this appeal must be dismissed, I turn now to her alternative 

application. In this regard, Ms. Hyggen seeks an order requiring Mr. Jardine to post security for costs in the amount of 

$6,000.00 pursuant to Rule 53(1) of The Court of Appeal Rules. Rule 53 reads as follows: 

53(1) The court or a judge may in special circumstances order that security be given for the costs of an appeal. 

(2) Where a judge makes an order under this rule and the order is not complied with, the party in whose favour the order 

was made may apply to the court on 10 days notice to have the appeal dismissed. 

 

35      In Farmers of North America Inc. v. Bushell, 2013 SKCA 65, 417 Sask. R. 91 (Sask. C.A.), the principles 

underpinning Rule 53 were summarized as follows: 

[9] Conrad J.A.’s decision in Freyberg v. Fletcher Challenge Oil and Gas Inc., 2003 ABCA 208, 330 A.R. 130is 

particularly helpful in that it identifies a number of principles which are relevant to the operation of rules like Rule 53. I 

agree with Conrad J.A. that the general principle is that security for costs will not, as a general matter, be ordered on an 

appeal. As Rule 53 states, security for costs is to be ordered only in special circumstances. 

[10] Second, I also agree that, before making an order for security for costs, a Chambers judge must be satisfied there is 

a meaningful risk that, absent an order, costs will not be recovered or that they will be recovered only with significant or 

unusual difficulty. 

[11] Third, I accept that, in deciding whether to grant an order for security for costs in this Court, it is necessary to 

consider and balance two interests: the right of the respondent to a measure of financial security and the competing right 

of the appellant to pursue relief. When an appellant has a reasonable chance of success, a judge should be reluctant to 

make an order for security for costs if the result of the order would be to deny an impecunious or financially strapped 

appellant his or her day in court. 

[12] Fourth, “special circumstances” is a flexible concept. I endorse Conrad J.A.’s observation that: 

[19] ... special circumstances is not a closed category and depends upon the facts of the particular case. It is 

necessary to balance the rights of both the parties, and provide a just and reasonable compromise. If, after 

considering all of the relevant factors of a particular case, the court finds special circumstances exist, the court may 

exercise its discretion to grant security. ... 

 

36      In this case, Ms. Hyggen contends she is entitled to an order pursuant to Rule 53(1) because of two considerations. The 

first is that there is a poor prospect Mr. Jardine’s appeal will be successful and the second is that she will have a challenge in 

recovering any costs ultimately awarded in her favour. 
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37      Ms. Hyggen’s point about the weakness of Mr. Jardine’s appeal has, in effect, been dealt with above in the context of 

the analysis of the application to quash this appeal. I determined there that two grounds of Mr. Jardine’s appeal were 

manifestly without merit, i.e. the ground concerning the Chambers judge’s alleged prejudice and the ground concerning the 

consideration of the criminal harassment allegation. On the remaining ground — the Chambers judge’s credibility assessment 

of Ms. Hyggen — I was unable to conclude Mr. Jardine’s argument was so weak as to warrant his appeal being quashed. 

However, as noted, credibility findings of the sort at issue here attract a significant level of appellate deference and, as a 

result, it is no doubt true that it will be difficult for Mr. Jardine to prevail on this ground. 

 

38      Ms. Hyggen also contends that, unless the order she seeks is made, there is a meaningful risk costs awarded in her 

favour will not be recoverable or will be recovered only with significant difficulty. In this regard, Ms. Hyggen has filed the 

affidavit of Chelsey Kuspira. Among other things, it exhibits the results of a land titles search with respect to property owned 

by Mr. Jardine. Based on the results of this search, it is apparent Mr. Jardine is the registered owner of four parcels of land 

and that each parcel is encumbered to some extent by prior registered interests. However, the title search reveals only the 

value of each property when title issued. It does not reveal whether, and to what extent, the value of the property has 

appreciated or depreciated since title was issued and, as a result, it reveals essentially nothing about the amount of Mr. 

Jardine’s equity in the property. 

 

39      Aside from the real property to which Mr. Jardine holds title, it is not clear what other assets he owns or what other 

financial resources he might have. In her Brief of Law, Ms. Hyggen refers to a horse trailer and truck that Mr. Jardine might 

own. As well, Ms. Kuspira’s affidavit attaches the result of a Saskatchewan Personal Property Registry search. The search 

shows there is an enforcement charge registered against all of the personal property and lands owned by Mr. Jardine. 

Nonetheless, it does not reveal either the nature of those assets or their value. In addition, there is no suggestion that Mr. 

Jardine is unemployed. 

 

40      Ms. Hyggen does go on to reference the Chambers judge’s order for costs against Mr. Jardine and suggests it somehow 

helps to establish that the prospect of her recovering costs in relation to this appeal is low. On this front, the affidavit of Ms. 

Kuspira attaches a draft Bill of Costs in the amount of approximately $6,000.00 in relation to the Chambers judge’s order for 

costs. But, the draft Bill is no more than what it purports to be - a draft. There is no suggestion in Ms. Kuspira’s affidavit that 

it has been shared with, or rejected by, Mr. Jardine. Further, while I appreciate Queen’s Bench assessment officers may be 

reluctant to act when a case is on appeal, there is simply no suggestion here that Ms. Hyggen has taken any steps to collect 

her Queen’s Bench award of costs or, relatedly, that Mr. Jardine has resisted any such efforts. 

 

41      In the end, balancing the interests of the parties and considering the relevant factors at play, I am not persuaded this 

case involves the sort of “special circumstances” required by Rule 53. Accordingly, Ms. Hyggen’s application for security for 

costs is dismissed. 

 

VI. CONCLUSION 

 

42      Mr. Jardine’s application to amend his Notice of Appeal is dismissed. Ms. Hyggen’s application to quash the appeal 

or, alternatively, for an order for security for costs is also dismissed. 

 

43      Ms. Hyggen and Mr. Jardine would each normally be entitled to costs in respect of the application where they were 

successful. Those awards would essentially cancel each other out and, as a result, there will be no order with respect to costs 

on either application. 

Caldwell J.A., In Chambers: 

I concur. 

Herauf J.A., In Chambers: 

I concur. 

Application dismissed; cross-application dismissed. 
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Plaintiff claimed that while he was in Tanzania he suffered harm and injury including physical attack and assaults, attempted 

shootings, poisoning, car chases, damage to his vehicles, attempted strangulation, and phone tapping — Plaintiff claimed that 

Canadian government did not rescue or protect him as required — Plaintiff’s action was struck — Trial judge found that 

Canadian government had no duty towards plaintiff — Plaintiff appealed — Canadian government brought motion to dismiss 

appeal — Motion granted — Notice of Appeal contained no grounds of appeal and articulated no errors of law or palpable 

and overriding errors of fact — Appeal simply claimed to “clarify” aspects of claim and elaborate on or amplify issues. 

MOTION by Canadian Government to dismiss appeal. 

 

Derrick J.A., In Chambers: 

 

Introduction 

 

1      Rev. Dr. Kasheke has launched an appeal from a decision (reported at 2017 NSSC 61 (N.S. S.C.)) by LeBlanc, J. to 

strike out in its entirety his Statement of Claim against the respondents. The respondents have brought this motion to have his 

Notice of Appeal set aside, principally because in their submission, it sets out no grounds on which an appeal could be 

sustained. 

 

Background 

 

2      On December 9, 2014, Rev. Dr. Kasheke filed a Statement of Claim against the respondents alleging that when he was 

in Tanzania from 2010 to 2013, Canadian government officials had failed to assist him with the result that he suffered harm 

and injury. The respondents brought a motion for summary judgment on pleadings pursuant to Civil Procedure Rule 13.03. 
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LeBlanc, J. noted the respondents’ position on the pleadings as a whole: 

...the facts pleaded, “no matter how much they are expanded upon or how much the Plaintiff believes he was harmed, do 

not result in a viable claim at law within the jurisdiction of a Canadian provincial superior court...” (para. 29) 

 

3      In his decision, LeBlanc, J. outlined the harm described in Rev. Dr. Kasheke’s pleadings: 

5 The Statement of Claim alleges that the plaintiff was the victim of a form of identity theft while in Tanzania, and that 

after commencing legal proceedings against those he believed to be responsible, he was subject to various forms of 

physical attack, including assaults, attempted shootings, poisoning, car chases, damage to his vehicles, attempted 

strangulation, and phone tapping, among other things. The plaintiff says the Tanzanian police did nothing to assist him 

and in fact, suggests that police officers were among his antagonists. He alleges that Canadian government officials 

failed to shelter or rescue him, leading to various harm and damages. 

 

4      Rev. Dr. Kasheke’s claims against the respondents were not limited to what he alleged had occurred in Tanzania. 

LeBlanc, J. noted that the pleadings included assertions that, 

20...after returning to Canada, the plaintiff and his family were subject to an ongoing campaign of attacks and 

intimidation by secret agents on behalf of the Tanzanian state who had, among other things, stalked and harassed him 

and his family, broken into and vandalized his home, and hacked his e-mail account. He says the Halifax police have not 

assisted him (paras. 120-134). In his written submissions, the plaintiff announces that he has concluded that in fact the 

people “hunting” him and his family in Canada must be Canadian, not Tanzanian secret agents. 

 

5      LeBlanc, J. set out the parties’ positions: 

29... The defendants argue that there is no statutory or common law duty for the Canadian state to protect or rescue 

Canadian citizens overseas. They further submit that in addition to the lack of a positive duty, there are no material facts 

pleaded that could support a conclusion that Canadian officials “conspired with foreign officials to violate the 

fundamental rights of a citizen”: see Khadr v. Canada, 2014 FC 1001, [2014] F.C.J. No. 1096, at para. 13. 

30 The essence of the plaintiff’s claim appears to be that when he found himself in distress in Tanzania — and 

particularly, he claims, the subject of a campaign of fraud, harassment, and attempted murder — as the result of acts 

allegedly perpetrated by Tanzanian individuals, businesses and government figures, the Federal Crown was obliged to 

provide him refuge and to evacuate him. At the least, he appears to be saying, the Crown was obligated to provide him 

with air fare back to Canada. The failure to do so, he alleges, led to physical, mental and financial harm, both in 

Tanzania and in Canada, after his return. 

 

6      LeBlanc, J. addressed Rev. Dr. Kasheke’s causes of action under headings itemized by the respondents: racial 

discrimination, Charter violations, negligence, breach of fiduciary duty, misfeasance in public office by Mr. Baird, 

intentional infliction of mental distress, business or financial loss, and conspiracy. He concluded there was “no discernable  

basis for these claims in private law.” (para. 70) He struck out the entire Statement of Claim without leave to amend. He 

found there was “no indication [of] a potential to remedy the deficiencies in the pleadings by amendment.” (para. 73) 

 

The Notice of Appeal 

 

7      Rev. Dr. Kasheke appealed LeBlanc, J.’s decision in a 14-page Notice of Appeal filed on April 11, 2017. In the Notice, 

he disputes the decision with detailed factual allegations which he characterizes as “clarifications” of his original claims. He 
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extensively reviews, paragraph by paragraph, LeBlanc, J.’s decision, repeating factual allegations and augmenting them. He 

also complains that LeBlanc, J. did not review the extensive documentation he submitted with his claim. This complaint 

references what LeBlanc, J. said about his treatment of the documentation: 

72 I note that the plaintiff submitted a large quantity of documents on this motion (and throughout the proceeding 

previously) that are, or purport to be, evidence going to his claims. In accordance with the requirements of summary 

judgment on the pleadings, I have not considered any of this material on this motion. 

 

8      In his Notice of Appeal Rev. Dr. Kasheke urges the Court of Appeal to “consider and review each and every 

document.” He says because LeBlanc, J. declined to consider the documentation he is “filing this appeal to wholly object the 

decision he took to grant the Summary Judgment that the Respondents are seeking.” (paras. 16 and 17, Notice of Appeal) 

 

9      In his Notice of Appeal Rev. Dr. Kasheke states reasons for his appealing LeBlanc, J.’s decision: 

To enable the Court of Appeal to consider “evidential material” listed in the Notice of Appeal which is “paramount to 

the substantiation of his case and is the reason he is appealing the Honourable Justice LeBlanc’s decision. (para. 13) 

To correct “mistakes he made, thinking he and his family were being hunted [in Canada] by Tanzanian spy operatives” 

as “he did not contemplate or raise any suspicions to the fact that CSIS agents, the RCMP and the Halifax police were 

the ones who had put their forces together to stalk, intimidate, vandalize his cars and home and finally plot to murder 

him and members of his family.” (para. 15) 

To “point the Appeal Court to specific arguments [made before LeBlanc, J.] that oppose this Summary Judgment...” 

(para. 20) 

To obtain a reversal of LeBlanc, J.’s decision because “the unlearned Appellant thinks he alleged facts that adequately 

spell out divers causes of action...” (para. 22) 

To challenge LeBlanc, J.’s finding in para. 58 of his decision that “any allegations in the pleadings respecting the 

conduct or intentions of the defendants is mere speculation as to state of mind, and therefore insufficient to make out the 

necessary material facts” [for a claim of intentional infliction of mental distress]. The appellant says that in his 

Statement of Claim he “specifically states the phrase, “intentional infliction of mental suffering...the Appellant believes 

he clearly mentioned a cause of action.” (paras. 23, 24 and 26) 

To have the Court of Appeal determine whether “the phrase containing the word “suffering” connotes, or is equal, or is 

parallel to the word “distress...” (para. 25) 

To enable the Court of Appeal to be presented with “Doctors and Specialists’ reports regarding trauma and injuries that 

the Appellant sustained in Tanzania and for which he is receiving treatment...” (para. 26) 

To object to LeBlanc, J.’s costs award [$750] (para. 30) 

To have the Court of Appeal consider submissions made by the appellant before LeBlanc, J., for example, the 

“Plaintiff’s Supplementary Objection to the Crown’s Summary Judgment Motion to Strike” filed June 1, 2016 “so that 

this matter can go to trial...” (para. 31) 

To have the Court of Appeal consider “Dr. Omar Alwatban’s psychological report confirming what the Appellant’s 

family is going through...” (para. 33) 

To “allow the results of the Public Inquiry [which the appellant has requested be ordered by the Governor General] to be 

filed with the Appeal Court.” (para. 34) 

 

The Parties’ Positions on this Motion 
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10      The respondents’ motion was heard on two days in regular Chambers. On the first day, December 14, they submitted 

that Rev. Dr. Kasheke’s Notice of Appeal fails to disclose, as required by Civil Procedure Rule 90.40(1), a ground of appeal, 

stating this as the primary basis for their motion. They said with no grounds of appeal particularized, they do not know how 

to respond to the appellant. They characterized the Notice of Appeal as nothing more than argument, supposition, and 

speculation. 

 

11      The respondents have also sought to have Rev. Dr. Kasheke’s Notice of Appeal set aside for its failure to comply with 

Rules 90.40(2) and 90.06(1)(c) respecting the form and content of the notice of appeal. 

 

12      In their written submissions, the respondents characterize the Notice of Appeal as “unintelligible” and submit that the 

thirty-five paragraphs under the heading “Grounds of Appeal” are nothing more than “a narrative retort to the judgment under 

appeal.” They submit that Rev. Dr. Kasheke “has not put forward any discernible grounds of appeal nor has he articulated 

any legal errors.” 

 

13      Rev. Dr. Kasheke responded in court to the respondents’ submissions by saying that his case is “about human rights” 

and has merit. He then reiterated aspects of his original Statement of Claim, referring to a campaign of fraud, harassment and 

attempted murder in Tanzania and Canada, and invoking the Canadian Charter of Rights and Freedoms. 

 

14      On December 14 I asked Rev. Dr. Kasheke what he is asserting as the errors of fact or law committed by LeBlanc, J. 

His response was to say that his factum, due to be filed on December 15, contained his arguments. He said everything he 

wanted to put forward in relation to the respondents’ motion was in his factum. This prompted an adjournment to December 

21 so that Rev. Dr. Kasheke would have the benefit of his factum being considered. 

 

Rev. Dr. Kasheke’s Factum 

 

15      Rev. Dr. Kasheke’s factum was not filed until December 20. In a covering letter, Rev. Dr. Kasheke advised that he 

could not file his factum on December 15 “due to time lost at court, to attend the other party’s motion.” Notwithstanding the 

late filing of the factum, Ms. Grant for the respondents agreed on December 21 that the continuation of the motion should 

proceed as scheduled. 

 

16      The respondents had two principal submissions about Rev. Dr. Kasheke’s factum: (1) it mirrors the Statement of Claim 

and discusses factual allegations, not errors; and (2) it contains many allegations that post-date LeBlanc, J.’s decision. The 

respondents say that the factum essentially re-argues the case. It is the submission of the respondents that the Notice of 

Appeal read with the factum discloses no grounds of appeal. 

 

17      On December 21 Rev. Dr. Kasheke had nothing further to add in response to the respondents. Asked again to identify 

what he is alleging as grounds of appeal, he indicated he is relying on what is contained in his factum. 

 

The Applicable Legal Principles 

 

18      Civil Procedure Rule 90.40(1) provides a judge of the Court of Appeal with the discretion to summarily “set aside a 

notice of appeal if it fails to disclose any ground for an appeal.” An appeal may also be dismissed if the form of the notice of 

appeal is non-compliant with the Rules. (Civil Procedure Rule 90.40(2)(a)) And a notice of appeal must contain “a concise 

statement of all grounds of appeal, a citation of the statutory authority for the appeal, and a concise description of the order to 

be sought at the conclusion of the appeal.” (Civil Procedure Rule 90.06(1)(c)). 

 

19      Notices of appeal have been summarily set aside by Nova Scotia Court of Appeal Chambers judges for failing to 

articulate an error of law. In Fares v. CIBC Bank, 2009 NSCA 124 (N.S. C.A. [In Chambers]), Roscoe, J.A. held that, 

”...a ground of appeal must include some particularization or suggestion of what the alleged error of law or 
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jurisdiction...a bare allegation of an error of law or jurisdiction is insufficient to disclose a valid ground of appeal. (para. 

6) 

 

20      More recently, in Raymond v. Brauer, 2015 NSCA 106 (N.S. C.A.), Bourgeois, J.A. identified the following principles 

established by earlier cases: 

• If there is a sustainable ground of appeal, the appeal should not be dismissed by a single judge in Chambers, even in 

the face of questionable merit; 

• A ground of appeal is unsustainable if there is no possibility in law that it could be found to be meritorious on appeal; 

• A sustainable ground of appeal must not be a bare assertion of an error of law or jurisdiction, but rather, requires 

particulars of the error alleged; and 

• An appeal should not be dismissed if an amendment could cure deficiencies in the drafting of the grounds. (para. 13) 

 

21      Although an appellant will not be penalized where a sustainable ground of appeal has simply not been adequately 

articulated, the ground of appeal has to be discernable even if in need of rehabilitation through amendment to the notice. In 

her decision in Raymond v. Brauer, Bourgeois, J.A. noted Beveridge, J.A.’s finding that an appeal should not be set aside 

“due to clumsy or inarticulate grounds if an amendment can cure the deficiency.” (MacDonald v. Nova Scotia (Attorney 

General), 2012 NSCA 64 (N.S. C.A. [In Chambers]), para. 17) MacDonald and Raymond v. Brauer are cases where grounds 

of appeal were not discernable and the motions to set aside the Notices of Appeal were granted. (MacDonald, paras. 17 and 

18; Raymond v. Brauer, paras. 21 and 22) 

 

Analysis 

 

22      Rev. Dr. Kasheke’s Notice of Appeal contains no grounds of appeal. It articulates no errors of law or palpable and 

overriding errors of fact committed by LeBlanc, J. It simply seeks to “clarify” aspects of the Statement of Claim and 

elaborates on or amplifies issues and claims that were before LeBlanc, J. In my review of Rev. Dr. Kasheke’s forty page 

factum I discovered only assertions of alleged facts, suppositions, and speculation but nothing that can be remotely construed 

as a ground of appeal. 

 

23      It is clear that Rev. Dr. Kasheke has not given up on asserting his causes of action. That is what his Notice of Appeal 

constitutes; a pleading of the causes of action contained in his Statement of Claim. Faced with LeBlanc, J.’s decision, Rev. 

Dr. Kasheke has simply ramped up his efforts to advance his claims. This is obvious throughout the Notice of Appeal. 

 

24      A good illustration of how Rev. Dr. Kasheke has used the Notice of Appeal to re-deploy and amplify the claims struck 

out by LeBlanc, J. is found in the “Remedies” section of his factum. In his Notice of Appeal, Rev. Dr. Kasheke asked that 

LeBlanc, J.’s decision be reversed or in the alternative, “if successful, the Appellant be granted leave to amend his Statement 

of Claim and include torts for atrocities he and members of his family have endured in Halifax.” In his factum, Rev. Dr. 

Kasheke seeks not just a reversal of LeBlanc, J.’s decision. He asks for $98,800,000 “for damages and restitutions in this 

case, in consideration of the 476 days of suffering and injuries he sustained in Tanzania and in consideration of the five (5) 

years of mental, physiological and physical suffering the Appellant and members of his family have endured in Halifax.” He 

also seeks an order directing the RCMP to forensically test “poisons the Appellant was given by the Tanzanian police” and an 

order directing a public apology from the Prime Minister for various harms experienced by the Appellant. 

 

25      Rev. Dr. Kasheke’s Notice of Appeal is focused on a re-litigation before the Court of Appeal of the claims he was 

unsuccessful in advancing in the Nova Scotia Supreme Court. His Notice of Appeal is a reincarnation of his Statement of 

Claim. It contains nothing that can be interpreted or salvaged as a sustainable ground of appeal. As stated by Scanlan, J.A. in 

Raymond v. Brauer, 2016 NSCA 36 (N.S. C.A.), “One party, not liking the outcome, has never been in and of itself a valid 

ground of appeal.” (para. 10) 
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Conclusion 

 

26      I have scoured Rev. Dr. Kasheke’s Notice of Appeal and his factum and found no ground of appeal articulated in 

either. I find that Rev. Dr. Kasheke’s failure to set out any valid grounds of appeal entitles the respondents to succeed in their 

motion to have the appeal dismissed pursuant to Civil Procedure Rule 90.40(1). 

 

27      No costs are awarded against Rev. Dr. Kasheke on this motion. Ms. Grant advised on December 21 that in the event 

the motion was granted the respondents would not be seeking costs. She noted the motion had been brought close to the 

original date scheduled for the appeal — February 7 - a date that was then changed to accommodate the hearing of this 

motion. 

 

28      In light of the success of the respondents’ motion, the appeal set for March 13 will not be proceeding. 

 

Motion granted. 
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David Stratas J.A.: 

 

A. Introduction 

 

1      The Minister of Public Safety and Emergency Preparedness and the Minister of Citizenship and Immigration signed a 

security certificate under subsection 77(1) of the Immigration and Refugee Protection Act, S.C. 2001, c. 27 stating that Mr. 

Mahjoub — a refugee in Canada — is not admissible in Canada due to security grounds. The security certificate states: 

We hereby certify that we were of the opinion, based on a Security Intelligence Report received and considered by us, 

that Mohamed Zeki Mahjoub, a foreign national, is inadmissible on grounds of security for the reasons described in 

section 34(1)(b), 34(1)(c), 34(1)(d) and 34(1)(f) of the Immigration and Refugee Protection Act. 

 

2      In the security certificate, the grounds for Mr. Mahjoub’s inadmissibility to Canada — in other words, the portions of 

section 34 mentioned in the security certificate — are “engaging in or instigating the subversion by force of any 

government,” “engaging in terrorism,” “being a danger to the security of Canada,” and “being a member of an organization 

that there are reasonable grounds to believe engages, has engaged or will engage” in conduct such as “an act of subversion 

against a democratic government, institution or process as they are understood in Canada,” “the subversion by force of any 

government,” or “terrorism.” 

 

3      Under section 77 of the Immigration and Refugee Protection Act, the Ministers referred the security certificate to the 

Federal Court for a determination of its reasonableness. 

 

4      Acting under section 78 of the Immigration and Refugee Protection Act, the Federal Court (per Blanchard J.) 

determined that the security certificate was reasonable: [Mahjoub, Re] 2013 FC 1092 (F.C.). It found that there were 

reasonable grounds to believe that two inadmissibility grounds were present: paragraph 34(1)(d) (being a danger to the 

security of Canada) and paragraph 34(1)(f) (being a member of an organization that there are reasonable grounds to believe 

engages, has engaged or will engage in espionage, subversion by force of a government or terrorism). 

 

5      The Federal Court’s judgment declaring the security certificate to be reasonable (2013 FC 1092 (F.C.)) was the 

culmination of several complex, interrelated decisions in this matter: 2012 FC 669 (F.C.), 2013 FC 1094, 2013 FC 1095 

(F.C.), 2013 FC 1096 (F.C.), 2013 FC 1097 (F.C.), and an additional set of confidential reasons (2013 FC 1093) (all per 

Blanchard J.). Leading up to these are 53 orders, a number of which are supported by full reasons for order (most per 

Blanchard J.). 

 

6      When the Federal Court determined the security certificate to be reasonable, the security certificate became “conclusive 

proof” that Mr. Mahjoub is inadmissible to Canada. It also became “a removal order that is in force without it being 

necessary to hold or continue an examination or admissibility hearing.” See section 80 of the Immigration and Refugee 

Protection Act. 

 

7      Mr. Mahjoub appeals to this Court. Specifically, three appeals are before us: 

• File A-478-14, an appeal from the Federal Court’s judgment upholding the reasonableness of the certificate (2013 FC 

1092 (F.C.)). 

• File A-479-14, an appeal from an order of the Federal Court (2013 FC 1095 (F.C.)). In this order, the Federal Court, 

among other things, refused to grant Mr. Mahjoub’s request that the proceedings be stayed on account of abuse of 

process. The abuse of process was said to arise from, among other things, alleged Charter breaches, instances of 

procedural unfairness, and substantive errors and unfairness in the Ministers’ issuance of the certificate. 

• File A-313-12, an appeal from an order of the Federal Court (2012 FC 669 (F.C.)). In this order, the Federal Court, 

among other things, refused to grant Mr. Mahjoub’s request that the proceedings be stayed on account of abuse of 

process. The abuse of process was said to arise from the commingling of the parties’ courtroom materials following a 

hearing, resulting in the infringement of legal professional and litigation privilege. 
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8      For the following reasons, I would dismiss the appeals. The various grounds asserted by the appellant against the 

security certificate are without merit. In particular, there are no grounds to set aside the Federal Court’s finding that the 

security certificate is reasonable. Further, there are no grounds to set aside the Federal Court’s refusal to stay the proceedings 

permanently on account of abuse of process. 

 

9      The evidentiary record, largely comprised of open-source, open-court information, demonstrates that there are 

reasonable grounds to believe that Mr. Mahjoub was a member of two terrorist organizations and that, by maintaining contact 

in Canada with other terrorists, he was a danger to the security of Canada: see paragraphs 107-151, below. As for the Federal 

Court’s legal rulings on various issues raised by Mr. Mahjoub and the manner in which the Federal Court applied the law, a 

summary appears at paragraphs 76-82, below. An overall conclusion is at paragraphs 353-355, below. 

 

B. Procedural background 

 

10      Only a brief summary of the proceedings against the appellant is needed; a more comprehensive review of the facts 

appears in the seven, highly detailed decisions of the Federal Court in this matter. 

 

11      Mr. Mahjoub is an Egyptian national. He arrived in Canada on December 31, 1995 and claimed refugee status. Less 

than a year later, the Immigration and Refugee Board granted him this status. 

 

12      In the meantime, Mr. Mahjoub came to the attention of the Canadian Security Intelligence Service. An investigation of 

Mr. Mahjoub started. 

 

13      The investigation led to the issuance of a security certificate against Mr. Mahjoub in June 2000. Soon after, on the 

authority of the security certificate, he was arrested and detained. 

 

14      As required by law, the security certificate was automatically referred to the Federal Court for an assessment of its 

reasonableness. The Federal Court determined the security certificate to be reasonable: Canada (Minister of Citizenship & 

Immigration) v. Mahjoub, 2001 FCT 1095, [2001] 4 F.C. 644 (Fed. T.D.). 

 

15      All of this took place under the security certificate provisions of the Immigration Act, R.S.C. 1985, c. I-2. In 2001, the 

Immigration and Refugee Protection Act, S.C. 2001, c. 27 was enacted in its place. The security certificate provisions in the 

former Immigration Act were not substantially changed. 

 

16      In 2007, while deportation proceedings against Mr. Mahjoub were underway, the constitutionality of the security 

certificate provisions fell for decision in the Supreme Court of Canada. 

 

17      The Supreme Court held that the provisions violated sections 7, 9 and 10(c) of the Charter: Charkaoui, Re, 2007 SCC 

9, [2007] 1 S.C.R. 350 (S.C.C.) (Charkaoui I). Section 7 was violated because the person named in the security certificate did 

not sufficiently know the case to meet and did not have the means to meet it, given the secrecy attaching to many aspects of 

the security certificate procedures. Sections 9 and 10(c) were violated because the detention provisions included a lengthy 

period of time in which subjects were barred from challenging the lawfulness of their detention. Neither violation was saved 

by section 1. 

 

18      The Supreme Court declared the unconstitutional provisions to be of no force or effect. But it suspended its declaration 

for one year in order to allow Parliament to amend the Act. 

 

19      For present purposes, the practical effect of Charkaoui I was to render invalid the first security certificate issued in 

2000 against Mr. Mahjoub. Having been authorized under invalid provisions, it too was invalid. 

 

20      Before the expiry of the one-year suspension of the declaration of invalidity, Parliament amended the invalid security 

certificate provisions: An Act to amend the Immigration and Refugee Protection Act (certificate and special advocate) and to 

make a consequential amendment to another Act, S.C. 2008, c. 3. These new provisions came into force on February 22, 

2008. 
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21      On that same day, the Minister of Public Safety and Emergency Preparedness and the Minister of Citizenship and 

Immigration issued a new security certificate against Mr. Mahjoub. This is the one the Federal Court has determined to be 

reasonable. This is the one now before this Court. 

 

22      Shortly after the Ministers issued the new security certificate against Mr. Mahjoub, the Supreme Court released a 

second decision concerning the security certificate proceedings against Mr. Charkaoui: Charkaoui, Re, 2008 SCC 38, [2008] 

2 S.C.R. 326 (S.C.C.) (Charkaoui II). The Supreme Court of Canada found that the Canadian Security Intelligence Service’s 

policy of destroying notes from interviews and intercepts in the course of intelligence gathering breached section 7 of the 

Charter because it infringed Mr. Charkaoui’s right to know the case against him. 

 

23      Charkaoui II, unlike Charkaoui I, did not automatically render the new security certificate against Mr. Mahjoub 

invalid. But, broadly speaking, Charkaoui II says much about substantive and procedural fairness obligations in security 

certificate proceedings. Whether the proceedings concerning the new security certificate have complied with these 

obligations is just one small cluster of trees in the larger forest of issues the Federal Court had to explore. 

 

24      Since 2008 the appellant has continuously received disclosure materials from the Ministers in purported compliance 

with the requirements of Charkaoui II. He has also received a revised summary of the Security Intelligence Report, which 

formed the primary basis for the security certificate. 

 

25      In 2009, Mr. Mahjoub was released from detention on strict conditions. These conditions have been relaxed over time. 

There are many decisions concerning this. 

 

26      The proceedings in the Federal Court concerning the new certificate — the one now before this Court — were most 

complex and challenging. Due to the manner in which the parties conducted the proceedings and due to other circumstances, 

many motions fraught with difficult issues were brought — many on extremely short notice, many often overlapping and 

interrelating with other motions and many requiring prompt determination. Faced with this chaos, it fell to the Federal Court 

to bring order. It did so. The end product is 1,021 pages and 2,160 paragraphs of tightly-written, crystal-clear reasons. 

 

27      Portions of the hearings in the Federal Court and this Court were closed to the public so that submissions could be 

made concerning national security and intelligence evidence. A provision added by the amendments in 2008, paragraph 

83(1)(c) of the Immigration and Refugee Protection Act, allows this. 

 

28      In these closed hearings, the interests of Mr. Mahjoub were represented by two Special Advocates who are authorized 

and regulated under sections 85-85.5 of the Immigration and Refugee Protection Act. They have a security clearance that 

allows them to make submissions in the closed hearing about the confidential material. Before us, I confirm that Mr. 

Mahjoub’s interests were expertly represented, in complete fulfilment of the purposes behind the 2008 amendments. 

 

29      In some cases, the Court needs to explain its decision by going into the confidential material and must issue 

confidential reasons alongside public, expurgated reasons. However, given the status and importance of the open court 

principle — “a hallmark of a democratic society” (Vancouver Sun, Re, 2004 SCC 43, [2004] 2 S.C.R. 332 (S.C.C.) at para. 

23) — to the extent possible, the Court should try to express all of its reasons for judgment publicly. 

 

30      Confidentiality is not required here. This public document contains all of my reasons for proposing that these appeals 

be dismissed. 

 

C. What appeals are properly before this Court? 

 

(1) Introduction 

 

31      After the final decision of the Federal Court, Mr. Mahjoub brought a number of appeals in this Court. Owing to 

interlocutory proceedings in this Court and the strict limits on the ability to appeal to this Court from matters arising under 

the Immigration and Refugee Protection Act, some complexity has arisen. 
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32      As will be seen, some of the appeals before this Court are improper and must be dismissed at the outset. Nevertheless, 

in the end this does not matter: all of the issues raised in all of the appeals, whether or not proper, have ended up before us. 

Some explanation is needed as to why that is so. 

 

(2) Procedural history in this Court 

 

33      Mr. Mahjoub presented to this Court a total of five notices of appeal. 

 

34      The Registry accepted the first notice of appeal for filing (file A-313-12). This concerned the Federal Court’s decision 

on the loss of legal professional and litigation privilege arising from the commingling of documents (2012 FC 669 (F.C.)). 

 

35      Later, following the Federal Court’s decisions in 2013 FC 1092 (F.C.), 2013 FC 1095 (F.C.), 2013 FC 1096 (F.C.) and 

2013 FC 1097 (F.C.), Mr. Mahjoub presented four notices of appeal. The Ministers objected to the filing of the notices of 

appeal. This Court allowed in part their objection. 

 

36      Two of the four were not permitted to be filed. One concerned 2013 FC 1096 (F.C.) and another concerned 2013 FC 

1097 (F.C.). As a result, these two notices of appeal are not before us. 

 

37      The remaining two notices of appeal were permitted to be filed. One concerned the Federal Court’s judgment 

upholding the reasonableness of the certificate (2013 FC 1092 (F.C.)). This is file A-478-14. The other concerned the Federal 

Court’s refusal to grant Mr. Mahjoub’s request that the proceedings be stayed on account of abuse of process. This is file 

A-479-14. 

 

38      As a result of the foregoing — as mentioned at the outset of these reasons — three appeals are before this Court: files 

A-478-14, A-479-14 and A-313-12. 

 

(3) This Court’s jurisdiction to entertain these appeals 

 

39      In this Court, the Ministers did not object to this Court’s jurisdiction to entertain these three appeals. However, this 

Court must always ensure that it has the subject-matter jurisdiction to determine matters placed before it: Canada (Minister of 

Citizenship and Immigration) v. Singh, 2016 FCA 300 (F.C.A.) at para. 16; Canadian National Railway v. BNSF Railway, 

2016 FCA 284 (F.C.A.) at paras. 22-23. This is the case even if the parties do not raise any jurisdictional concerns: 

McKittrick Properties Ltd., Re, [1926] 4 D.L.R. 44, 59 O.L.R. 199 (Ont. C.A.); Manie v. Ford (Town) (1918), 14 O.W.N. 83 

(Ont. H.C.), aff’d (1918), 15 O.W.N. 27 (Ont. C.A.). If this Court does not have the subject-matter jurisdiction over an 

appeal, it cannot determine it. 

 

40      Therefore, at the outset, two of the three notices of appeal — those in files A-479-14 and A-313-12 — must be 

quashed for want of jurisdiction. 

 

41      Under section 79 of the Immigration and Refugee Protection Act, appeals to this Court are strictly limited. Only when 

the Federal Court has made a “determination” concerning the reasonableness of the certificate under section 78 of the Act can 

an appeal be brought. Under section 79 an appeal can only be “from the determination” and only if the Federal Court 

“certifies that a serious question of general importance is involved and states the question.” For good measure, section 79 

adds that “no appeal may be made from an interlocutory decision in the proceeding.” 

 

42      In this matter, the Federal Court certified only one question for this Court’s consideration. Its reasons on the issue of 

certification appear at 2014 FC 200. The question it certified concerned one of the issues bound up in the Federal Court’s 

judgment that the certificate was reasonable (2013 FC 1092 (F.C.)), a matter now before this Court in file A-478-14. 

 

43      The certified question is as follows: 

Do Part 1, Division 4, Sections 33 and 34, and Part 1, Division 9 of the IRPA, as well as sections 4, 6 and 7(3) of An Act 

to amend the Immigration and Refugee Protection Act (certificate and special advocate) and to make a consequential 
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amendment to another Act breach section 7 of the Charter by denying the named person [here, Mr. Mahjoub] the right to 

a fair hearing? If so, are the provisions justified under section 1? 

 

44      This is a valid question. Accordingly, the appeal from the Federal Court’s reasonableness decision (file A-478-14) is 

properly before us. 

 

45      The notice of appeal in file A-313-12 was the subject of an earlier ruling in this Court. The Ministers moved to strike 

the notice of appeal for want of jurisdiction due to the bar in section 79 of the Immigration and Refugee Protection Act. Mr. 

Mahjoub submitted, among other things, that the motion giving rise to the ruling concerning the loss of privilege arising from 

the comingling of documents had nothing to do with the determination of the reasonableness of the certificate. This Court 

declined to decide the matter by way of preliminary motion and left it for this panel to determine: 2012 FCA 218 (F.C.A.). 

This notice of appeal can be considered alongside the one in file A-479-14 as they are similarly situated. 

 

46      Both of these notices of appeal concern, in the words of section 79 of the Immigration and Refugee Protection Act, 

“interlocutory decision[s] in the proceeding” arising under the Immigration and Refugee Protection Act. Section 79 prohibits 

them from being appealed. 

 

47      Therefore, I would dismiss the appeals in files A-479-14 and A-313-12 for want of jurisdiction. 

 

48      In the end, then, only one appeal properly remains before us: the appeal in file A-478-14 concerning the Federal 

Court’s reasonableness decision (2013 FC 1092 (F.C.)). 

 

(4) The issues before this Court 

 

49      As mentioned, the appeal in file A-478-14 arrives in this Court by way of a certified question. But the issues to be 

considered on appeal are not limited to those in the certified question. 

 

50      Once an appeal has been brought to this Court by way of certified question, this Court must deal with the certified 

question and all other issues that might affect the validity of the judgment under appeal: Baker v. Canada (Minister of 

Citizenship & Immigration), [1999] 2 S.C.R. 817, 174 D.L.R. (4th) 193 (S.C.C.) at para. 12; Harkat, Re, 2012 FCA 122, 

[2012] 3 F.C.R. 635 (F.C.A.) at para. 6. The certification of a question “is the trigger by which an appeal is justified” and, 

once triggered, the appeal concerns “the judgment itself, not merely the certified question”: Pushpanathan v. Canada 

(Minister of Employment & Immigration), [1998] 1 S.C.R. 982, 160 D.L.R. (4th) 193 (S.C.C.) at para. 25. Simply put, “once 

a case is to be considered by the Federal Court of Appeal, that Court is not restricted only to deciding the question certified”; 

instead, the Court may “consider all aspects of the appeal before it”: Ramoutar v. Canada (Minister of Employment & 

Immigration) (1993), 65 F.T.R. 32, [1993] 3 F.C. 370 (Fed. T.D.) at pp. 379-380. 

 

51      The issues in the appeal in file A-478-14 are defined by the notice of appeal: Pfizer Canada Inc. v. Teva Canada Ltd., 

2016 FCA 218, 141 C.P.R. (4th) 165 (F.C.A.) at para. 22. Originating documents such as this are to be construed in order to 

gain “a realistic appreciation” of their “essential character” by “reading [them] holistically and practically without fastening 

onto matters of form”: JP Morgan Asset Management (Canada) Inc. v. Minister of National Revenue, 2013 FCA 250, [2014] 

2 F.C.R. 557 (F.C.A.) at para. 50. 

 

52      Mr. Mahjoub’s notice of appeal clearly places in issue the validity of the Federal Court’s decisions leading up to the 

judgment on the reasonableness of the certificate. Mr. Mahjoub alleges in his notice of appeal that the Federal Court’s 

judgment on the reasonableness of the certificate “concerns or is linked” with the earlier decisions. 

 

53      Indeed it is. Just a few examples will illustrate this. If the Federal Court should have issued a permanent stay of 

proceedings in its earlier decisions (2013 FC 1095 (F.C.) and 2012 FC 669 (F.C.)) on account of abuse of process or the 

violation of privilege arising from the commingling of documents, it could not have gone on to determine whether the 

certificate is reasonable. If the Federal Court wrongly decided (in its confidential reasons in 2013 FC 1093, and also in 2013 

FC 1094 and 2013 FC 1096 (F.C.)) to rely upon improperly-obtained evidence, for example by way of an improper warrant 

or unsourced intelligence, its conclusion that the certificate was reasonable may be vitiated. Finally, if the Federal Court 
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wrongly dismissed certain constitutional challenges advanced by Mr. Mahjoub against the security certificate provisions 

(2013 FC 1097 (F.C.)), the certificate must fall. 

 

54      Therefore, all issues raised by Mr. Mahjoub that potentially affect the Federal Court’s determination that the certificate 

was reasonable are before us. In practical terms, this means that pretty much all of the issues determined in 2010 FC 989, 

2012 FC 669 (F.C.), 2013 FC 1092 (F.C.), 2013 FC 1094, 2013 FC 1095 (F.C.), 2013 FC 1096 (F.C.), 2013 FC 1097 (F.C.) 

and another confidential matter (2013 FC 1093) are properly before this Court. 

 

55      All parties proceeded in this matter on this basis. Full argument was received on all issues. 

 

D. Analysis 

 

(1) The standard of review 

 

56      The Supreme Court has confirmed that the standards of review set out in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 

S.C.R. 235 (S.C.C.) apply when this Court reviews the Federal Court’s finding that a security certificate is reasonable: 

Harkat, Re, 2014 SCC 37, [2014] 2 S.C.R. 33 (S.C.C.) at paras. 107-109. 

 

57      Therefore, for questions of law, questions of legal principle and questions of mixed fact and law where there are 

extricable questions of law or legal principle, the Federal Court shall be reviewed for correctness. On all other questions, 

particularly questions of fact, the Federal Court shall be reviewed for palpable and overriding error. 

 

58      Everyone knows what correctness review is: if there is error, this Court can substitute its opinion for that of the Federal 

Court. But not everyone knows what palpable and overriding error is. 

 

59      On occasion during argument, it became apparent that Mr. Mahjoub’s view of what constitutes palpable and overriding 

error diverges from our own. As well, as will be seen, the high threshold for finding palpable and overriding error plays a 

significant role in this matter. Thus, at the outset of my analysis, I wish to say a few words about palpable and overriding 

error. 

 

60      In this case, many of Mr. Mahjoub’s submissions focus on the Federal Court’s fact-finding and its factually suffused 

application of legal standards to the facts, particularly on the issue of the reasonableness of the security certificate. These 

matters can only be reviewed for palpable and overriding error. 

 

61      Palpable and overriding error is a highly deferential standard of review: Benhaim v. St-Germain, 2016 SCC 48, [2016] 

2 S.C.R. 352 (S.C.C.) at para. 38; L. (H.) v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 (S.C.C.). When 

arguing palpable and overriding error, it is not enough to pull at leaves and branches and leave the tree standing. The entire 

tree must fall. See South Yukon Forest Corp. v. R., 2012 FCA 165, 431 N.R. 286 (F.C.A.) at para. 46, cited with approval by 

the Supreme Court in St-Germain, above. 

 

62      ”Palpable” means an error that is obvious. Many things can qualify as “palpable.” Examples include obvious illogic in 

the reasons (such as factual findings that cannot sit together), findings made without any admissible evidence or evidence 

received in accordance with the doctrine of judicial notice, findings based on improper inferences or logical error, and the 

failure to make findings due to a complete or near-complete disregard of evidence. 

 

63      But even if an error is palpable, the judgment below does not necessarily fall. The error must also be overriding. 

 

64      ”Overriding” means an error that affects the outcome of the case. It may be that a particular fact should not have been 

found because there is no evidence to support it. If this palpably wrong fact is excluded but the outcome stands without it, the 

error is not “overriding.” The judgment of the first-instance court remains in place. 

 

65      There may also be situations where a palpable error by itself is not overriding but when seen together with other 

palpable errors, the outcome of the case can no longer be left to stand. So to speak, the tree is felled not by one decisive chop 

but by several telling ones. 
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66      Often those alleging palpable and overriding error submit that a first-instance court forgot, ignored, misconceived or 

gave insufficient weight to evidence because it did not mention the evidence in its reasons. Before us, Mr. Mahjoub 

frequently makes that submission. But a non-mention in reasons does not necessarily lead to a finding of palpable and 

overriding error. 

 

67      For one thing, first-instance courts benefit from a rebuttable presumption that they considered and assessed all of the 

material placed before them: Housen at para. 46. 

 

68      Further, when an appellate court considers a submission of palpable and overriding error, often it focuses on the 

reasons of the first-instance court. But its reasons are to be viewed in context and construed in light of both the evidentiary 

record before it and the submissio ns made to it: R. v. M. (R.E.), 2008 SCC 51, [2008] 3 S.C.R. 3 (S.C.C.) at paras. 35 and 55. 

Although the reasons may not mention a particular matter or a particular body of evidence, the evidentiary record and the 

context may shed light on why the first-instance court did what it did. They may also confirm that although a matter is not 

mentioned in the reasons, it was nevertheless within the court’s contemplation and considered by it. 

 

69      Sometimes counsel submit that gaps in the reasons of the first-instance court show palpable and overriding error. In 

considering this sort of submission, appellate courts must remember certain realities about the craft of writing reasons. It is an 

imprecise art suffused by difficult judgment calls that cannot be easily second-guessed. This Court has described the task of a 

first-instance court drafting reasons in the following way: 

Immersed from day-to-day and week-to-week in a long and complex trial such as this, trial judges occupy a privileged 

and unique position. Armed with the tools of logic and reason, they study and observe all of the witnesses and the 

exhibits. Over time, factual assessments develop, evolve, and ultimately solidify into a factual narrative, full of complex 

interconnections, nuances and flavour. 

When it comes time to draft reasons in a complex case, trial judges are not trying to draft an encyclopedia memorializing 

every last morsel of factual minutiae, nor can they. They distill and synthesize masses of information, separating the 

wheat from the chaff and, in the end, expressing only the most important factual findings and justifications for them. 

Sometimes appellants attack as palpable and overriding error the non-mention or scanty mention of matters they 

consider to be important. In assessing this, care must be taken to distinguish true palpable and overriding error on the 

one hand, from the legitimate by-product of distillation and synthesis or innocent inadequacies of expression on the 

other. 

(South Yukon, above at paras. 49-51.) These observations are particularly true in a case like this with a voluminous, complex 

and sprawling record scattered among numerous motions and proceedings. 

 

70      Palpable and overriding error is often best defined by describing what it is not. If an appellate court had a free hand, it 

might weigh the evidence differently and come to a different result. It might be inclined to draw different inferences or see 

different factual implications from the evidence. But these things, without more, do not rise to the level of palpable and 

overriding error. 

 

71      Another point of confusion among counsel in this area is the standard of review for exercises of discretion by the 

first-instance court. 

 

72      An exercise of discretion involves applying legal standards to the facts as found. For the purposes of the Housen 

framework that governs the appellate standards of review, exercises of discretion are questions of mixed fact and law: 

Hospira Healthcare Corp. v. Kennedy Institute of Rheumatology, 2016 FCA 215, 402 D.L.R. (4th) 497 (F.C.A.) at paras. 28 

and 71-72; Imperial Manufacturing Group Inc. v. Decor Grates Inc., 2015 FCA 100, [2016] 1 F.C.R. 246 (F.C.A.) at para. 

18. 

 

73      Sometimes people are confused because not all questions of mixed fact and law are alike. Some questions of mixed 

fact and law are binary in nature. For example, the question whether on the facts a professional has fallen below the legal 

standard of care is a question of mixed fact and law that admits of only a yes or no answer. Other questions of mixed fact and 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056175&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017183671&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027866105&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039700803&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036163644&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Mahjoub v. Canada (Citizenship and Immigration), 2017 CAF 157, 2017 FCA 157,...  

2017 CAF 157, 2017 FCA 157, 2017 CarswellNat 3404, 2017 CarswellNat 8740... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10 

 

law allow for a whole range of possible answers. For example, consider the question of remedy for an abuse of process, a 

question very much before us. Governed by the legal standards set out in the case law, a court has a range of remedial options 

available to it. In cases where questions of mixed fact and law give rise to that range, we tend to speak of the court as having 

discretion. But it is still a question of mixed fact and law for the purposes of the Housen framework that governs the appellate 

standards of review. 

 

74      Under the Housen framework, questions of mixed fact and law, including exercises of discretion, can be set aside only 

on the basis of palpable and overriding error — the high standard described above — unless an error on an extricable 

question of law or legal principle is present. So, for example, if an appellate court can discern some error in law or principle 

underlying the first-instance court’s exercise of discretion, it can reverse the exercise of discretion on account of that error. 

Another way of putting this is whether the discretion was “infected or tainted” by some misunderstanding of the law or legal 

principle: Housen at para. 35. 

 

75      Having canvassed these basic principles of appellate review and viewing this matter — as this Court must — through 

the prism of the standards of review, I turn now to a general description of the nature of the submissions made to in this 

Court. I also offer an overall assessment of the Federal Court’s decisions in this matter. 

 

(2) Applying the standard of review: a summary conclusion 

 

76      In the Federal Court, Mr. Mahjoub advanced dozens of legal issues, large and small. Except on one occasion, the 

Federal Court did not err in law or in legal principle. On that one occasion, the Federal Court did err — but, as we shall see, it 

erred in Mr. Mahjoub’s favour. 

 

77      Further, the Federal Court did not commit palpable and overriding error. 

 

78      Thus, there are no grounds for this Court to interfere with the Federal Court’s decision. As a matter of law, its decision 

must stand. 

 

79      In this Court, Mr. Mahjoub frequently invites this Court to reassess and reweigh the evidence before the Federal Court 

and to substitute its fact-finding and exercises of discretion for that of the Federal Court: see, e.g., paras. 12-15, 15.2-15.3, 

50-53 and 67 of Mr. Mahjoub’s memorandum of fact and law. Sometimes he asks this Court to draw factual inferences the 

Federal Court declined to draw (see e.g., ibid. at para. 19), to find more prejudice on the facts than the Federal Court was 

willing to find (see, e.g., ibid. at para. 20), to assume the Federal Court disregarded evidence that it did not mention (see, e.g., 

ibid. at paras. 45 and 69), to allege the Federal Court misconceived evidence in order to encourage this Court to substitute its 

own factual finding for that of the Federal Court (see, e.g., ibid. at paras. 48, 55, 64-65 and 69), and to challenge credibility 

findings (see, e.g., ibid. at para. 87). 

 

80      The invitations must be declined. They tempt us to travel down a road the law forbids to us. Unless we see legal error, 

the only road we can travel is one in the direction of palpable and overriding error. 

 

81      For the benefit of others who one day may have to decide a case as complex this and who seek guidance, the Federal 

Court’s seven sets of reasons — 1,021 pages and 2,160 paragraphs of tightly-written, crystal-clear reasons — are a model 

worthy of study and emulation, an example of the execution of the judicial craft at its finest. Repeatedly and without 

unnecessary duplication, the Federal Court set out its methodology for fact-finding on each particular issue before it, the 

admissibility of evidence relevant to each issue, and its assessments of credibility and weight. Its factual conclusions, clearly 

and firmly expressed, relate directly to the legal tests supplied by the governing law. Even-handedness, neutrality, logic and 

clinical analysis were on display throughout. See, for example, the searching examination, lucid discussion, and fair rejection 

of a number of the allegations and evidence offered by the Ministers: 2013 FC 1092 (F.C.) at paras. 218-228, 230-231, 

248-252, 254-259, 262, 268-269, 292, 294-295, 447, 450, 452-454, 456-457, 501-503, 528, 574-583, 595-596, 599, 600, 609, 

614 and 615. 

 

82      To be sure though, in no way does this play into this Court’s task in these appeals. When an appellant persuades this 

Court that a judgment must be quashed on account of legal error or palpable and overriding error, magnificently crafted 

reasons and otherwise-stellar judicial method count for naught: the responsibility of this Court is to quash the judgment. But 
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here, as I have said, there is no legal error, other than the one instance that favoured Mr. Mahjoub, and there is no palpable 

and overriding error. 

 

(3) The reasonableness of the security certificate 

 

83      In considering the reasonableness of the security certificate, the Federal Court had much evidence before it, both from 

open proceedings and closed proceedings. However, it was of the view that its ruling on the reasonableness of the certificate 

could be based largely on testimony received in open court and from other open, available sources — not evidence whose 

admissibility was subject to legal challenge. As can be seen from the following summary of facts and the citations supporting 

them, this is very much the case. 

 

84      The overall task of the Federal Court was to determine “whether the certificate is reasonable” and to “quash the 

certificate if [the Court] determines that it is not”: Immigration and Refugee Protection Act, section 78. 

 

85      As mentioned at the outset of these reasons, several section 34 grounds for inadmissibility were set out in the security 

certificate. The grounds are read disjunctively; if any one ground is established, the certificate is reasonable: Almrei, Re, 2009 

FC 1263, [2011] 1 F.C.R. 163 (F.C.) at para. 59. Under section 33 of the Immigration and Refugee Protection Act, the facts 

that constitute inadmissibility include “facts arising from omissions and ... include facts for which there are reasonable 

grounds to believe that they have occurred, are occurring or may occur.” In this case, the Federal Court found that two 

grounds for inadmissibility were established. 

 

86      In this Court, Mr. Mahjoub submits that the security certificate was not reasonable. He submits that the Federal Court 

erred in identifying the legal standard for reasonableness. He also submits that the certificate is unreasonable on the evidence. 

 

(a) The legal standard for reasonableness 

 

87      Mr. Mahjoub submits that each fact alleged by the Ministers in the security certificate must be proven on the balance 

of probabilities and then holistically assessed as to whether the facts so proven constitute reasonable grounds to believe. 

 

88      The Federal Court did not accept this submission (2013 FC 1092 (F.C.) at paras. 41-44) and neither do I. Each fact 

alleged that establishes inadmissibility need only be proven on a standard of “reasonable grounds to believe.” This follows 

from Mugesera c. Canada (Ministre de la Citoyenneté & de l’Immigration), 2005 SCC 40, [2005] 2 S.C.R. 100 (S.C.C.) at 

paragraphs 114-116 and Charkaoui I, above at paragraph 39. 

 

89      The reasonable grounds to believe standard “requires the judge to consider whether ‘there is an objective basis [for the 

belief],...which is based on compelling and credible information’”: Charkaoui I at para. 39, citing Mugesera, above at para. 

114. This is “something more than mere suspicion, but less than the standard applicable in civil matters of proof on the 

balance of probabilities”: Mugesera at para. 114. If the “preponderance of the evidence” is contrary to the version of the facts 

alleged by the Minister, the security certificate cannot be upheld as reasonable: Jaballah, Re, 2010 FC 79, [2011] 2 F.C.R. 

145 (F.C.) at para. 45; Almrei, Re, above. The Federal Court followed this jurisprudence and applied the substantive 

standards prescribed by it. 

 

90      I also agree with the reasons of the Federal Court on the meaning of the grounds of inadmissibility set out in 

paragraphs 34(1)(d) and 34(1)(f) of the Immigration and Refugee Protection Act, the two grounds on which the Federal Court 

found the certificate to be reasonable: 2013 FC 1092 (F.C.) at paras. 50-66 and 673. These two grounds are danger to the 

security of Canada and membership in organizations that engaged in subversion by force and terrorism. However, some 

specific submissions Mr. Mahjoub makes concerning these two grounds should be examined more closely. 

 

91      Mr. Mahjoub submits that the Federal Court applied too broad a definition of “membership” for the purposes of 

paragraph 34(1)(f) of the Immigration and Refugee Protection Act. I reject this. 

 

92      Terrorist organizations do not issue membership cards or keep membership lists. Thus, as the Federal Court found 

(2013 FC 1092 (F.C.) at para. 63), formal membership, in the sense understood for lawful organizations, is not required. 
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Rather, certain activities that materially support a terrorist group’s objectives, such as providing funds, providing false 

documents, recruiting or sheltering persons, can be evidence of membership in a terrorist organization even though the 

activities do not directly link to terrorist violence. 

 

93      Mr. Mahjoub also submits that there must be some evidence of an “intention to participate or contribute” to an 

organization. I reject this. 

 

94      Paragraph 34(1)(f) of the Immigration and Refugee Protection Act does not specify a mental element that must be 

satisfied for membership; on its face it merely sets out the status of membership, nothing more. 

 

95      In any event, the Federal Court found that Mr. Mahjoub had a mental element of membership: he had “an institutional 

link with Al Jihad and knowingly participated in that organization” and there were reasonable grounds to believe “he knew 

about [the terrorist] training” at a Sudanese farm where he worked and was “complicit” in it. See 2013 FC 1092 (F.C.) at 

paras. 483, 504, 628-632. 

 

96      The appellant also submits that under paragraph 34(1)(f) the person named in a security certificate must have been 

involved in the terrorist activity of the organization before the person can be found to be a member. I also reject this.  

 

97      Involvement in acts of terrorism is a ground set out in paragraph 34(1)(c), a ground that, in the end, the Federal Court 

did not rely upon in this case. To require acts of terrorism before membership can be found in paragraph 34(1)(f) would make 

this paragraph and others in subsection 34(1) redundant: Kanagendren v. Canada (Minister of Citizenship and Immigration), 

2015 FCA 86, [2016] 1 F.C.R. 428 (F.C.A.) at paras. 20-26. 

 

98      Thus, overall, the Federal Court properly identified the standard to be applied in determining the reasonableness of the 

certificate and properly understood the grounds for inadmissibility under section 34 of the Immigration and Refugee 

Protection Act. There are no grounds to interfere on these bases. 

 

(b) The facts found by the Federal Court relating to the reasonableness of the security certificate 

 

99      As mentioned above, the Federal Court found that there were reasonable grounds to believe that two inadmissibility 

grounds were present: paragraph 34(1)(d) (danger to the security of Canada) and paragraph 34(1)(f) (membership in two 

organizations that engaged in subversion by force and terrorism). 

 

100      The Federal Court found that there were reasonable grounds to believe that Mr. Mahjoub was a danger to the security 

of Canada within the meaning of paragraph 34(1)(d) by virtue of his continuing contact with terrorists: 2013 FC 1092 (F.C.) 

at para. 673. It also found that there were reasonable grounds to believe that Mr. Mahjoub was a member of Al Jihad and the 

Vanguards of Conquest, two organizations that engaged in subversion by force and terrorism within the meaning of 

paragraph 34(1)(f): ibid. 

 

101      The facts as found by the Federal Court amply demonstrate the reasonableness of the security certificate on these 

grounds. 

 

102      Most of the facts found by the Federal Court are based on testimony received in open court and from other open, 

available sources — news articles, periodicals, books, encyclopaedias, online database entries, publications of 

non-governmental organizations, think tank publications, and both foreign and Canadian government publications. These 

materials are of the sort often used in immigration proceedings. The Federal Court specifically held these materials to be 

reliable in this case, in part based on the expert testimony before it. The Federal Court was sensitive also to the weight that 

should be accorded to the materials and examined them on an individual basis. See generally, 2013 FC 1092 (F.C.) at paras. 

94-106. Expert testimony, used to some extent in the Court’s analysis, and other testimony, used less, was carefully assessed 

for credibility: see, e.g., 2013 FC 1092 (F.C.) at paras. 124-135 and 139-171. 

 

103      Other evidence relied upon in support of many of the facts included documentary evidence and physical evidence 

found in the possession of Mr. Mahjoub when he was arrested. 
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104      To the Federal Court, this was “the most reliable evidence adduced by the Ministers”: 2013 FC 1092 (F.C.) at para. 

93. It was significant too — it formed the basis of several findings that linked Mr. Mahjoub to known terrorists and 

established his membership in terrorist groups: 2013 FC 1092 (F.C.) at paras. 271, 274, 308 and 668-669. 

 

105      The Federal Court also relied upon secret or closed evidence, primarily documents known as Bibliographic Reference 

System (BRS) and other intelligence reports but only after a careful assessment of their weight: see, e.g., 2013 FC 1092 

(F.C.) at paras. 107-122. However, in the end result it found very little of this evidence necessary. 

 

106      The Federal Court was also extremely solicitous about the use of much of the closed evidence. In accordance with the 

Immigration and Refugee Protection Act, it excluded closed evidence for which there are reasonable grounds to believe the 

evidence was obtained from torture or cruel, inhuman or degrading treatment or punishment: Orders dated June 9, 2010 and 

August 31, 2010 in file DES-7-08. Similarly, in another Order dated June 19, 2012 in file DES-7-08, the Federal Court 

excluded BRS reports concerning conversations to which Mr. Mahjoub was not privy, in accordance with this Court’s 

decision in Harkat, above. It also refused to rely on information tendered in private from human sources in support of the 

Ministers’ claims. 

 

107      The following is a summary of the evidence the Federal Court relied upon to support the reasonableness of the 

security certificate. 

 

108      Two terrorist organizations play a central role in this factual summary: Al Jihad and the Vanguards of Conquest. A 

third — Al Qaeda — lurks amongst them. 

 

109      First, Al Jihad. Overall, the Federal Court found that the evidence of Al Jihad’s involvement in the subversion by 

force of the government of Egypt and terrorism, “including acts of terrorism resulting in the deaths of civilians,” was 

“overwhelming [and] compelling”: 2013 FC 1092 (F.C.) at paras. 178-182; testimony of professors and open source 

evidence. 

 

110      Al Jihad is “a militant Egyptian Sunni Islamist organization with a blind cell structure and a strict policy of secrecy” 

that is involved in terrorism: 2013 FC 1092 (F.C.) at para. 178; testimony of Professor F. Gerges. In 1998, it became part of 

the “World Islamic Front for the Destruction of Jews and Crusaders”: 2013 FC 1092 (F.C.) at para. 180; testimony of 

Professor Wark; publication called Al-Quds al’-Arabi. Al Jihad was in part responsible for the assassination of Egyptian 

President Anwar Sadat in October 1981 and was fully responsible for terrorism against other public officials, including car 

bombings, attacks on embassies, and so on: 2013 FC 1092 (F.C.) at para. 179; testimony of Professor Byman; testimony of 

M. Guay; Al-Hayah newspaper, August 9, 1998. 

 

111      Al Jihad also existed “as an independent entity or closely associated with Al Qaeda” or, put another way, they were 

“overlapping organizations” that “engaged in terrorism and subversion related activities”: 2013 FC 1092 (F.C.) at paras. 180, 

182, 464, 593 and 622. In the view of some, it was a “carbon copy” of Al Qaeda and adopted Al Qaeda’s structure: 2013 FC 

1092 (F.C.) at para. 180; testimony of Professor Gerges. Al Qaeda is culpable for the 1998 U.S. Embassy bombings in 

Tanzania and Kenya, the bombing of the U.S.S. Cole in Yemen, the September 11, 2001 attacks in the United States, the 

2002 Bali bombings, and other acts of terror. 

 

112      One of the contributions of Al Jihad to the terrorist repertoire — later adopted by Al Qaeda — was the idea of having 

two explosions, the first a small one that would kill few but draw uninjured, curious people to their windows to see what 

happened, the second, a bigger one designed to kill or maim them. See 2013 FC 1092 (F.C.) at para. 180; testimony of 

Professor Gerges; Lawrence Wright, The Looming Tower: Al-Qaeda and the Road to 9/11 (Vintage: New York, 2006). 

 

113      Al Jihad “trained in a cell structure in the late 1980s and early 1990s” and “conducted violent attacks on Egyptian 

officials and embassies” under the leadership and “dictatorial rule” of Dr. Ayman Al Zawahiri: 2013 FC 1092 (F.C.) at paras. 

178 and 188; testimony of Professor Gerges. Dr. Al Zawahiri is a member or senior official of radical Islamist organizations 

which have orchestrated and carried out terrorist attacks around the world, one of the founders of Al Qaeda, and the current 

leader of Al Qaeda: 2013 FC 1092 (F.C.) at para. 464. Dr. Al Zawahiri has also warned of 9/11-style attacks against 

Canadians, whom he regards as “second-rate Crusaders”: 2013 FC 1092 (F.C.) at para. 667: National Post, 28 October 2006. 
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114      The second relevant terrorist group is the Vanguards of Conquest. It “overlapped significantly in terms of personnel 

and leadership with Al Jihad” and formed a “combined front” with others. It “shares the same terrorist goals adopted by the 

[Al Jihad] which involve the violent subversion of the government of Egypt and terrorism.” At “a minimum, [it is] a name 

used in the media for a sub-group of [Al Jihad] or an organization used by Dr. Ayman Al Zawahiri as a front for the [Al 

Jihad]”; it emerged before 1993: see 2013 FC 1092 (F.C.) at paras. 177, 189-208, based on the testimony of Professors 

Gerges and Byman, the expert report of Professor Wark, and open source evidence, including the books, The Road to 

Al-Qaeda and The Spectrum of Islamist Movements. The Vanguards of Conquest claimed responsibility for the assassination 

attempts on the Egyptian Interior Minister in 1993 and Egyptian President Hosni Mubarak in 1995: 2013 FC 1092 (F.C.) at 

paras. 199 and 204, citing Professors Gerges and Byman. 

 

115      On the basis of the admissible evidence before it, the Federal Court found Mr. Mahjoub to be a member of these two 

terrorist organizations, Al Jihad and the Vanguards of Conquest. 

 

116      The Federal Court based this on, among other things, Mr. Mahjoub’s communications, his associations with certain 

known terrorists and their organizations, his travels, and some false explanations he gave when questioned. 

 

117      As far as Mr. Mahjoub and this case are concerned, the story begins in 1991. 

 

118      In that year, Mr. Mahjoub moved to Sudan according to the personal information form he filled out upon arriving in 

Canada in 1995: Mr. Mahjoub’s personal information form (Exhibit A2, Tab 3); 2013 FC 1092 (F.C.) at para. 460. 

 

119      Mr. Mahjoub’s move to Sudan was “an unusual choice if your motive was economic”: testimony of Professor 

Byman, October 28, 2010 (Appeal Book, Doc. 506.2, p. 139); 2013 FC 1092 (F.C.) at para. 460. As Mr. Mahjoub himself 

stated, “it was very difficult to obtain a job in Sudan, even for Sudanese”: 2013 FC 1092 (F.C.) at para. 460: Mr. Mahjoub’s 

personal information form. By 1992, Mr. Mahjoub was “without status as an illegal migrant in a difficult job market” in 

Sudan: 2013 FC 1092 (F.C.) at para. 621. But despite that status, he remained in Sudan: Mr. Mahjoub’s personal information 

form. 

 

120      Also in 1991 — the same year that Mr. Mahjoub moved to Sudan — Al Qaeda and Al Jihad moved from 

Afghanistan, “where the jihad was winding down” to Sudan “whose National Islamic Front-backed regime harboured them”: 

2013 FC 1092 (F.C.) at paras. 458 and 597; testimony of Mr. Al Fadl from the trial in United States v. Bin Laden, decision 

reported at 146 F.Supp.2d 373 (U.S. Dist. Ct. S.D. N.Y. 2001) (Exhibit A12); testimony of Professors Byman, Gerges and 

Wark. Around this time, Mr. Bin Laden and other “[Al Jihad] and Al Qaeda elements” also moved to Sudan: Expert Report 

of Professor Wark, Exhibit R24, at p.14; 2013 FC 1092 (F.C.) at paras. 458-459 and 623. “Direct and indirect terrorist 

contacts of Mr. Mahjoub” also moved to Sudan at this time: 2013 FC 1092 (F.C.) at para. 459. 

 

121      Despite the economic situation in Sudan, the difficulty of anyone getting a job in Sudan and Mr. Mahjoub’s status as 

an illegal immigrant in Sudan, Mr. Mahjoub nevertheless was able to find a job. In his personal information form supporting 

his claim for refugee status upon arrival in Canada some years later, Mr. Mahjoub said he was an agricultural engineer on the 

Al-Damazin farm while in Sudan: 2013 FC 1092 (F.C.) at paras. 462-463. 

 

122      In fact, Mr. Mahjoub was much more than an ordinary agricultural engineer. 

 

123      Although Mr. Mahjoub had just arrived in Sudan as an illegal migrant and although he had “no prior experience in 

managing an enterprise,” suddenly he was given a “top executive position” as the Deputy Director-General or 

“second-in-command” of an entire company, the Althemar Almubarakah Agriculture Company, and manager of the Damazin 

Project for Pluvial Agriculture on the Al-Damazin farm: 2013 FC 1092 (F.C.) at paras. 75, 462-463, 477, 481, 490 and 621; 

October 17, 1993 reference letter from Mr. Al Duri to Mr. Mahjoub providing details of his employment for Althemar 

(Exhibit A2, Tab 10). Mr. Mahjoub omitted this information in his personal information form when claiming refugee status 

in Canada. 

 

124      While the wages for the average Sudanese employee were less than $50 U.S. monthly, Mr. Mahjoub was earning “in 

the range of $600.00 U.S. monthly excluding any...top-up”: 2013 FC 1092 (F.C.) at paras. 484-486; testimony of Mr. Al Fadl 

in United States v. Bin Laden, above. This was a “conservative estimate” and in fact his salary could have been double that: 
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2013 FC 1092 (F.C.)at para. 485; testimony of Mr. Al Fadl in United States v. Bin Laden; The Looming Tower, above. 

 

125      The company and the farm were far from ordinary. 

 

126      Both were owned by the then-leader of Al Qaeda, Mr. Osama Bin Laden: 2013 FC 1092 (F.C.) at paras. 75 and 464; 

testimony of Professor Wark, confirmed by the testimony of Mr. Al Fadl. No one disputes this fact: 2013 FC 1092 (F.C.) at 

para. 464. Al Qaeda maintained contact with the farm by radio: 2013 FC 1092 (F.C.) at para. 478; testimony of Mr. Al Fadl. 

 

127      Mr. Mahjoub’s immediate supervisor was Mr. Al Duri, a member of Al Jihad: 2013 FC 1092 (F.C.) at paras. 75, 402, 

464. Mr. Mahjoub would have “worked closely” with him: 2013 FC 1092 (F.C.) at paras. 75, 86, 380, 401-402, 483, 613 and 

621; October 17, 1993 reference letter from Mr. Al Duri to Mr. Mahjoub; testimony of Professors Wark and Byman. 

 

128      Mr. Mahjoub’s rank and responsibility in the company were similar to that of Mr. Salim, one of Mr. Bin Laden’s 

most trusted associates, a founding member of Al Qaeda and a member of Al Jihad: 2013 FC 1092 (F.C.) at paras. 390 and 

483; New York Times article, December 3, 2008; Mr. Al Fadl transcript. 

 

129      When it came to hiring employees — particularly senior officers like Mr. Mahjoub — Mr. Bin Laden “had a 

preoccupation with the ideological purity of his associates,” “took great care in screening” them and “adopted significant 

security measures” in doing so: 2013 FC 1092 (F.C.) at para. 478; testimony of Professor Byman; transcript of the evidence 

of Mr. Al Fadl from United States v. Bin Laden, above. Thus, in part using intelligence information from Sudanese 

authorities, employees were vetted for trustworthiness, a component of which was commitment to Mr. Bin Laden’s views and 

ideology and a known history within the extremist movement: 2013 FC 1092 (F.C.) at paras. 478 and 480; Mr. Al Fadl 

transcript; testimony of Professor Byman. 

 

130      Mr. Bin Laden was especially wary of Egyptian nationals like Mr. Mahjoub: many were employed by the Egyptian 

security or intelligence services and could be infiltrators: 2013 FC 1092 (F.C.) at para. 479; testimony of Mr. Al Fadl and Mr. 

Al Ridi in United States v. Bin Laden, above. 

 

131      In these circumstances, Mr. Mahjoub, an Egyptian national, must have been “thoroughly vetted to establish” his 

“identity and orientation,” to prove he was “trustworthy” and to confirm he was committed “to [Bin Laden’s] views and 

ideology”: 2013 FC 1092 (F.C.) at para. 480; testimony of Professor Byman. And given his “top executive position,” Mr. 

Mahjoub must have passed with flying colours: 2013 FC 1092 (F.C.) at paras. 480-481. He was “known and trusted by Mr. 

Bin Laden.” This trust could have only been gained if Mr. Mahjoub demonstrated “an ideological commitment to jihad” and 

“a known participation within the Islamic extremist community”: 2013 FC 1092 (F.C.) at paras. 598 and 621. 

 

132      Mr. Mahjoub must have been committed to the cause. He accepted his top position in Mr. Bin Laden’s company 

despite some personal risk. If the authorities of his country of nationality, Egypt, had become aware of his association with 

Mr. Bin Laden, he would have been in danger: 2013 FC 1092 (F.C.) at para. 482; testimony of E. Al Ridi in United States v. 

Bin Laden, above. Further, he only associated with Egyptians on the farm, not elsewhere in Sudan: 2013 FC 1092 (F.C.) at 

para. 482. To the Federal Court this meant that Mr. Mahjoub “trusted the other Egyptians working for Mr. Bin Laden because 

he knew about Mr. Bin Laden’s vetting process” and that it “would prevent foreign government infiltration”: ibid. 

 

133      Was the farm on which Mr. Mahjoub was working just a farm? At one level, some might see it as a peaceful, bucolic 

place: it grew sesame, peanuts and white corn: transcript of Mr. Al Fadl in United States v. Bin Laden, above; 2013 FC 1092 

(F.C.) at para. 384. But peaceful and bucolic it was not. The farm grew another type of crop: trained terrorists. 

 

134      On “the back one-third” of the farm, “general weapons and...explosives” training and refresher training took place, 

supervised by Al Qaeda members. One such member was Al Qaeda explosives expert Salem el-Masry. See transcript of Mr. 

Al Fadl in United States v. Bin Laden, above; 2013 FC 1092 (F.C.) at paras. 384, 464, 474 and 482. 

 

135      The Federal Court found that this took place in part while Mr. Mahjoub was in his top executive position at the farm: 

testimony of Professor Wark; testimony of Mr. Al Fadl in United States v. Bin Laden; 2013 FC 1092 (F.C.) at para. 476. And 

“in his position of authority over the company and the farm,” Mr. Mahjoub was “aware of these [explosives and weapons 

training] activities,” was “complicit in these activities” and “knew of the ongoing weapons training” on the farm: testimony 
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of Mr. Al Fadl in United States v. Bin Laden, above; testimony of Professor Byman; 2013 FC 1092 (F.C.) at paras. 466, 474, 

476, 482-483 and 621. 

 

136      In reaching its conclusion about Mr. Mahjoub’s knowledge, the Federal Court carefully considered the credibility of 

the testimony of Mr. Al Fadl. While noting that he had a tendency to exaggerate, the Federal Court found that on this aspect 

of his testimony Mr. Al Fadl guarded against exaggeration: 2013 FC 1092 (F.C.) at para. 388. It found his testimony on this 

to be credible. 

 

137      Despite Mr. Mahjoub’s high position in the company and the farm and despite a fairly high salary for an illegal 

migrant in Sudan, Mr. Mahjoub left the company and the farm in May 1993: Mr. Mahjoub’s personal information form; 2013 

FC 1092 (F.C.) at para. 484. Soon afterward, in December 1995, he came to Canada and claimed refugee status. 

 

138      Exactly why Mr. Mahjoub left is unclear. But the evidence suggests some reasons. The Federal Court found some 

corroboration for the Ministers’ allegation that Mr. Mahjoub left Sudan due to increased cooperation between the Egyptian 

and Sudanese governments, the fact that Egyptian nationals were becoming increasingly unwelcome in Sudan in late 1995, 

and Sudan’s shift in policy towards harbouring terrorists: Mr. Mahjoub’s personal information form; 2013 FC 1092 (F.C.) at 

paras. 494 and 601. Also due to high profile Al Jihad and Vanguards of Conquest attacks occurring at this time — in 

particular the attempted assassination of President Mubarak and the deaths of several young Egyptians executed by Al Jihad 

as spies — many Egyptians left or were expelled from Sudan: 2013 FC 1092 (F.C.) at para. 495. 

 

139      As well, “other individuals in Sudan associated with terrorism, some with direct or indirect connections to Mr. 

Mahjoub, traveled or moved abroad around this time” to “[find] a base abroad”: 2013 FC 1092 (F.C.) at paras. 499 and 623, 

relying upon the Security Intelligence Report offered in support of the security certificate. These included “prominent 

members” of Al Jihad and Al Qaeda: 2013 FC 1092 (F.C.) at paras. 499 and 504; Expert Report of Professor Byman; 

affidavit of J. Dratel (Exhibit R39, at para. 27). Mr. Mahjoub’s departure from Sudan “coincided with the departure of these 

terrorist groups and many of their leading members,” lending “support to the Ministers’ allegations of Mr. Mahjoub’s 

association with these groups”: 2013 FC 1092 (F.C.) at paras. 500 and 601; classified evidence in support. 

 

140      Mr. Mahjoub entered Canada on a false Saudi Arabian passport and claimed refugee status: 2013 FC 1092 (F.C.) at 

para. 506. This, along with Mr. Mahjoub’s timing in entering and leaving Sudan, was behaviour coinciding with or 

paralleling that of other individuals the Federal Court found to be terrorists, including some contacts of Mr. Mahjoub: 2013 

FC 1092 (F.C.) at paras. 507 and 601-602. 

 

141      Upon arrival in Canada, Mr. Mahjoub filled out a personal information form in support of his claim to refugee status. 

In it, Mr. Mahjoub stated that he left the company and the Al-Damazin farm to buy and sell goods in a market in Sudan. The 

Federal Court found this explanation not to be credible given the salary Mr. Mahjoub was making at the farm and given the 

concern he expressed elsewhere in his personal information form about “severe surveillance by the Egyptian people, 

especially when [he] was in the market”: 2013 FC 1092 (F.C.) at paras. 485-490. 

 

142      The evidence of Mr. Mahjoub’s activities and contacts in Canada from the time of his arrival until his arrest in 2000 

under the first certificate is very detailed. The Federal Court summarized this evidence as follows:  

Most of the inculpatory evidence that the Ministers have adduced in relation to Mr. Mahjoub’s residence in Canada is 

evidence of his ongoing associations with established or suspected members of the [Al Jihad], [Vanguards of Conquest], 

Al Qaeda, and [a related terrorist group]. This evidence is compelling, and it establishes that Mr. Mahjoub maintained 

contact with Al Qaeda terrorist Mr. [Ahmed] Khadr, a friendship with established Al Qaeda terrorist Mr. Al Duri [text 

omitted] [*], and a close and active association with established Al Qaeda/[Al Jihad] terrorist Mr. Marzouk, and contact 

with a telephone number linked to the [Vanguards of Conquest] in Kuwait [*]. A number of these contacts were still 

active in the terrorist milieu, particularly Mr. [Ahmed] Khadr and Mr. Marzouk. These contacts were routinely 

concealed by the use of aliases. Mr. Mahjoub also concealed these contacts from the Service in one or more interviews 

[text omitted]. Mr. Mahjoub’s fear of the Egyptian authorities and belief that the Service was conspiring with them does 

not explain his dishonesty. Mr. Mahjoub’s denials are insufficient to rebut the Ministers’ evidence of his terrorist 

contacts. I conclude that there are reasonable grounds to believe that Mr. Mahjoub’s contact, given the individuals’ 

backgrounds and Mr. Mahjoub’s unwillingness to be candid about his contact with them, related to the terrorist network 

to which these individuals were associated. 
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(2013 FC 1092 (F.C.) at para. 568.) 

 

143      Only two sentences in this passage are supported by classified evidence and they are marked with a “[*]”. The 

remainder is drawn from the testimony of Ms. El Fouli in the first security proceedings, the reference letter from Mr. Al Duri 

to Mr. Mahjoub, an address book found in Mr. Mahjoub’s possession when he was arrested, telephone toll records obtained 

from telephone companies via a subpoena from the Department of Justice, and open source and expert testimony, much of 

which is summarized at 2013 FC 1092 (F.C.) at paragraphs 286, 297-298, 329, 340, 342-343, 345, 359, 365, 370, 373-374, 

543 and 544. 

 

144      In Canada, Mr. Mahjoub associated or had contact with a number of persons who are or were (at least at the time) 

“important players in the terrorist milieu,” such as Mr. Al Duri, Mr. Ahmed Khadr, who was “a senior...Osama Bin Laden 

network aide and fundraiser” and Mr. Marzouk: 2013 FC 1092 (F.C.) at paras. 270-311, 314-428 and 624. In the case of Mr. 

Al Duri, the Al Qaeda member who was Mr. Mahjoub’s immediate supervisor on the farm in Sudan used for terrorists’ 

weapons training, the Federal Court concluded from materials found on Mr. Mahjoub’s person at the time of arrest that they 

had “a close association or friendship”: 2013 FC 1092 (F.C.) at para. 612. 

 

145      Much of the evidence underlying the Federal Court’s findings in the preceding paragraph was closed evidence. If this 

paragraph is deleted and if those portions of the paragraph preceding that one that refer to closed evidence are deleted, one 

can see that there is still a mountain of open source and open court evidence supporting the reasonableness of the security 

certificate. 

 

146      In finding the above facts, the Federal Court relied in part on the testimony given by Mr. Al Fadl in United States v. 

Bin Laden, above. The Federal Court was extremely cautious concerning this evidence and assessed it most carefully: see, 

e.g., 2013 FC 1092 (F.C.) at paras. 152-156 and 465-474. It found that this evidence met the “reliable and appropriate” 

standard for admissibility under paragraph 83(1)(h) of the Immigration and Refugee Protection Act. In particular, the Federal 

Court considered Mr. Al Fadl’s evidence concerning the “farm” to be “compelling and credible”: 2013 FC 1092 (F.C.) at 

para. 474. 

 

147      The Federal Court confirmed that there was no believable exculpatory evidence, even in the top secret evidence 

disclosed to the Special Advocates and considered in the closed hearing: 2013 FC 1095 (F.C.) at para. 162. In its view, no 

believable evidence existed in Mr. Mahjoub’s direct evidence: 2013 FC 1092 (F.C.) at paras. 586-589. Having examined the 

evidentiary record, both open and closed, on this I agree with the Federal Court. 

 

148      Much of the Federal Court’s fact-finding is supported by its assessments of Mr. Mahjoub’s credibility, assessments 

that withstand scrutiny under the palpable and overriding error standard. 

 

149      Although Mr. Mahjoub did not testify, several of his prior statements were properly before the Federal Court. At 

various times, the Federal Court found instances where Mr. Mahjoub’s statements were simply “not credible” or “deceptive” 

or Mr. Mahjoub was being “evasive,” “likely untruthful,” “untruthful,” deliberately “imprecise,” “motivated to conceal” or 

concealing, and lacked “credibility and candour”: see, e.g., 2013 FC 1092 (F.C.) at paras. 263, 266, 284, 309-311, 444-445, 

486-487, 490-491, 514-515, 529, 532-533, 550-551, 566, 568, 588, 599, 603-605, 607-608, 614, 617-620, 624-625 and 645. 

For example, in the face of all of the evidence about the farm, above, Mr. Mahjoub wrote in his personal information form 

given to the authorities in support of his refugee claim when he arrived in Canada that he was just a fellow in Sudan who was 

on a farm and left that job to “buy and sell goods in the market.” He said he especially feared the market, as he felt he was  

under “severe surveillance by the Egyptian people” there: Mr. Mahjoub’s personal information form; 2013 FC 1092 (F.C.) at 

para. 484-487 and 490. 

 

150      In the view of the Federal Court, a number of “lies and omissions” on the part of Mr. Mahjoub were “crafted and 

designed to consistently conceal any facts that could connect Mr. Mahjoub to known terrorists, terrorist activities or known 

terrorist-related enterprises such as Althemar”: 2013 FC 1092 (F.C.) at para. 619. Further, the Federal Court observed that the 

fact that Mr. Mahjoub “would lie about the use of aliases [was] of particular concern” given the frequent use of aliases “in the 

terrorist milieu” and the fact that the “use of aliases...serves to conceal the true identity of individuals involved”: 2013 FC 

1092 (F.C.) at para. 619. In part, the lies and omissions by Mr. Mahjoub led the Federal Court to conclude that his innocent 

account of events and his activities in Sudan and in Canada “is not credible”: 2013 FC 1092 (F.C.) at paras. 619-620. 
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151      The Federal Court did not uphold the reasonableness of the security certificate merely because Mr. Mahjoub’s 

statements were not credible. Rather, his lack of credibility was just one of many, many elements underscoring the 

reasonableness of the certificate. 

 

152      Before leaving the issue of the reasonableness of the certificate, certain submissions made by the Special Advocates 

should be addressed. 

 

153      First, on the issue whether one of Mr. Mahjoub’s contacts was Mr. Marzouk, the Special Advocates suggest that the 

Federal Court ignored key evidence from intelligence reports. But, as explained above, the non-mention of evidence in 

reasons alone does not mean that there is palpable and overriding error. This is especially so in a case as large and sprawling 

as this. Palpable and overriding error is a high standard of review that is difficult to meet. Given the detailed and 

comprehensive manner in which the Federal Court dealt with this issue, I am not persuaded that the Federal Court committed 

palpable and overriding error in this respect. It had much other evidence before it supporting Mr. Mahjoub’s contact with Mr. 

Marzouk: 2013 FC 1092 (F.C.) at paras. 306-311, 529-531, 566 and 568. And there was plenty of evidence supporting Mr. 

Marzouk’s involvement in terrorism: paras. 339-340. Even if there was an error here, I consider it neither “palpable” in the 

sense of obvious, or “overriding,” in the sense that it will affect the outcome of the appeal — here the overall finding that the 

security certificate is reasonable. 

 

154      In discussing the evidence supporting Mr. Mahjoub’s connection with Mr. Marzouk, the Special Advocates expressed 

concern that such a finding, made with inadequate evidence in support, could taint Mr. Mahjoub with “guilt by association.” 

In the abstract, I agree that not much, if anything, can be proven by the fact that person A has dealings with person B who 

happens to be a terrorist. But here, as explained at paragraphs 107-151 above, there was much, much more that proves that 

the security certificate is reasonable. 

 

155      The Special Advocates also challenged one intercepted conversation that the Federal Court used to link Mr. Mahjoub 

to the Vanguards of Conquest: 2013 FC 1092 (F.C.) at para. 585; summary of intercept (Exhibit A8, Tab 6). They submit that 

the Federal Court misinterpreted it as an admission by Mr. Mahjoub that he was a member of the Vanguards of Conquest. 

 

156      Here we are dealing with a factually suffused question of mixed fact and law. I am not persuaded that the high 

threshold for palpable and overriding error was met. It was open to the Federal Court to find that the intercepted conversation 

contained an admission of membership. The fact that another court might have ruled differently or might have attached less 

significance to a piece of evidence does not establish palpable and overriding error. Finally, even if the finding of Mr. 

Mahjoub’s membership in the Vanguards of Conquest falls, he was still found to be a member of the terrorist organization, 

Al Jihad. Membership in one terrorist organization is enough for the Federal Court to uphold the reasonableness of the 

security certificate. 

 

157      To summarize, the standard for assessing the security certificate is “reasonable grounds to believe” that the security 

grounds for inadmissibility under section 34 of the Immigration and Refugee Protection Act are present. The Federal Court 

found reasonable grounds. Far from there being palpable and overriding error on this point, the Federal Court’s conclusions 

are impeccably sourced and well-supported by admissible evidence — often considerable evidence. 

 

(c) Implications for the legal issues that follow 

 

158      On appeal, Mr. Mahjoub raised a number of issues concerning the admissibility of evidence. I need not consider 

these. Even if the evidence that Mr. Mahjoub challenged were excluded, the remaining admissible evidence supporting the 

reasonableness of the security certificate would remain in place. The security certificate would remain reasonable. 

 

159      Given this, I see only two ways in which Mr. Mahjoub can still prevail in this appeal. 

 

160      The first way is if he establishes a legal objection that strikes at the heart of the issuance of the security certificate. 

Here, Mr. Mahjoub raises two such legal objections: the legislative scheme for security certificates is constitutionally invalid; 

and the issuance of the security certificate is invalid because necessary legal prerequisites were not fulfilled in this case. If 

either of these submissions is accepted, then the security certificate must be quashed. 
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161      The second way is if the Federal Court committed reversible error in deciding not to stay the proceedings 

permanently on account of an abuse of process. Mr. Mahjoub also makes this submission. He submits that given various 

instances of misconduct, errors and incidents, including instances of wrongful acquisition and wrongful use of evidence, 

violations of solicitor-client privilege and violations of Charter rights, the Federal Court committed reversible error in not 

staying the proceedings permanently. Put another way, no matter how reasonable the security certificate may be, the assault 

on the reputation and integrity of the administration of justice in this case is so great that these proceedings should have been 

stayed permanently. 

 

162      Accordingly, I shall examine each alleged error and incident raised by Mr. Mahjoub and assess the issue of whether a 

stay was justified for any of those errors and incidents. And then I shall consider whether, taken together, these errors and 

incidents warranted a permanent stay of the proceedings for abuse of process. 

 

163      Of course, these matters must be considered within the rubric of Housen appellate review — correctness for errors of 

law and legal principle and palpable and overriding error for all other matters. 

 

(4) Legal objections that potentially strike at the heart of the issuance of the security certificate in this case 

 

(a) The constitutionality of the legislative regime for security certificates 

 

164      Mr. Mahjoub challenges the constitutionality of sections 2, 12, 17 and 21 to 24 of the Canadian Security Intelligence 

Service Act, R.S.C. 1985, c. C-23 and Division 9 of the Immigration and Refugee Protection Act which largely concerns the 

security certificate regime followed in this case. If Mr. Mahjoub were to succeed in these constitutional arguments, the 

security certificate must fall, just as the first security certificate fell after the Supreme Court’s decision in Charkaoui I, above. 

 

165      In the Federal Court, some of the bases for Mr. Mahjoub’s constitutional challenge were of no merit whatsoever. 

They had been previously decided by Charkaoui I and their reassertion before the Federal Court could have been seen as an 

abuse of process. Nevertheless, the Federal Court considered Mr. Mahjoub’s constitutional challenge in its entirety. 

 

166      In detailed reasons, the Federal Court dismissed Mr. Mahjoub’s constitutional challenge: 2013 FC 1097 (F.C.). I see 

no basis for intervening with its decision on this issue. 

 

167      The Federal Court found that the impugned provisions of the Immigration and Refugee Protection Act did not violate 

Charter rights and so there was no need to consider the issue of justification under section 1 of the Charter. I agree. 

 

168      Key parts of the Federal Court’s findings are as follows. The provision in the 2008 amendments for Special 

Advocates was constitutional and did not impair Mr. Mahjoub’s right to choose his counsel. Closed proceedings in 

circumstances such as these are constitutional. Judges presiding over security certificate proceedings are independent and 

impartial. The standard of “reliable and appropriate” for the admissibility of evidence under paragraph 83(1)(h) of the 

Immigration and Refugee Protection Act was capable of definition and was not arbitrary. The legislative regime required the 

named person to be informed of the case to meet and, thus, was constitutionally adequate in that regard. Further, the named 

person, here Mr. Mahjoub, had enough information under this legislative regime to know whether or not to testify. The 

standard of “reasonable grounds to believe” for assessing the reasonableness of the security certificate was constitutional. 

And the legislative scheme did not authorize arbitrary detention. See generally 2013 FC 1097 (F.C.) at paras. 15, 24, 47, 

57-61, 87, 95, 122, 128, 144, 152, 156-162, 164 and 171-174. These findings were informed by a careful and correct reading 

of the applicable jurisprudence, including Charkaoui I, Charkaoui II, this Court’s decision in Harkat, above, Almrei, Re, 

above, and Jaballah, Re, above. 

 

169      Indeed, in Harkat, decided after the Federal Court’s decision, the Supreme Court rejected a similarly broad 

constitutional challenge against the security certificate provisions in issue in this case. 

 

170      In Harkat, the Supreme Court held that the security certificate regime in the Immigration and Refugee Protection Act 

was constitutional (at para. 4): 
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I conclude that...the [Immigration and Refugee Protection Act] scheme [concerning security certificates] is 

constitutional. Crafting a regime that achieves a fundamentally fair process while protecting confidential national 

security information is a difficult task. The scheme must apply to a broad range of cases, implicating a variety of 

national security concerns. Parliament’s response to this challenge has been to confer on judges the discretion and 

flexibility to fashion a fair process, in the particular case before them. If this is impossible, judges must not hesitate to 

find a breach of the right to a fair process and to grant whatever remedies are appropriate, including a stay of 

proceedings. 

In my view, these words apply equally to Mr. Mahjoub’s sweeping attack against the constitutionality of the security 

certificate regime. 

 

171      Before us, Mr. Mahjoub makes arguments that differ in some respects from those raised before the Supreme Court in 

Harkat. For this reason, I considered the constitutional question certified by the Federal Court to be proper and not foreclosed 

by Harkat. Nevertheless, the reasoning of the Supreme Court in Harkat still governs. Harkat means that Mr. Mahjoub’s 

constitutional arguments must fail. 

 

172      On the issue of the constitutionality of ex parte or closed proceedings in portions of security certificate proceedings, 

the Supreme Court has confirmed in Harkat that closed proceedings are constitutional as long as the named person is given 

sufficient disclosure to know and meet the case. This is a case-specific inquiry. See Harkat, above at paras. 4, 51-60 and 77. 

 

173      Without the benefit of the Supreme Court’s decision in Harkat before it, the Federal Court carried out this 

case-specific inquiry. As a result of that inquiry, it found that “upon consideration of all of the evidence, including 

summaries, available to Mr. Mahjoub, I find that Mr. Mahjoub was reasonably informed as to the case to meet and was able 

to meet that case”: 2013 FC 1092 (F.C.) at para. 173. Throughout the proceedings, Mr. Mahjoub could make informed 

choices about how to meet that case: 2013 FC 1097 (F.C.) at para. 152. The Federal Court found that from time to time there 

were gaps in the disclosure — e.g., the failure to give Mr. Mahjoub summaries of certain foreign agency reports — but also 

found that those gaps did not violate his right to know the case to meet, in part because of the existence of other evidence, 

often open-source evidence, that gave the same information: see, e.g., 2013 FC 1092 (F.C.) at paras. 213-217. 

 

174      I note that to the extent that Mr. Mahjoub or his counsel were not personally aware of all the details of the classified 

information, the Special Advocates were aware. I confirm that they made use of it in a way that maximized Mr. Mahjoub’s 

chances of success in challenging the reasonableness of the security certificate. 

 

175      I wish now to deal with specific submissions made by Mr. Mahjoub concerning the constitutionality of some of the 

specific sections of the Canadian Security Intelligence Service Act. 

 

176      I agree with the reasons of the Federal Court concerning the constitutionality of the Canadian Security Intelligence 

Service Act: 2013 FC 1096 (F.C.). Section 12 of that Act empowers the collection of information and intelligence on 

activities that may on reasonable grounds be suspected of constituting threats to the security of Canada. Contrary to Mr. 

Mahjoub’s submission, that power is not untrammelled: investigations may be undertaken only if there are “reasonable 

grounds to suspect” that activities constitute “threats to the security of Canada” and then only “to the extent that is strictly 

necessary.” I agree with the Federal Court that section 12 is neither vague nor overbroad. Section 12 is limited by section 2, 

which defines in detail what constitutes a “threat to the security of Canada” in a manner that conforms to the standards set by 

the Supreme Court of Canada in Canada v. Pharmaceutical Society (Nova Scotia), [1992] 2 S.C.R. 606, 93 D.L.R. (4th) 36 

(S.C.C.) (vagueness) and Bedford v. Canada (Attorney General), 2013 SCC 72, [2013] 3 S.C.R. 1101 (S.C.C.) (overbreadth). 

 

177      Similarly, I am not convinced that the Federal Court erred in assessing the constitutionality of section 12 and related 

warrant provisions (e.g., section 21) on the basis of Mr. Mahjoub’s Charter right under section 8 to not be subject to 

unreasonable search and seizure. The Federal Court considered and applied the principles in the Supreme Court of Canada’s 

relevant search and seizure jurisprudence and correctly concluded that the lower “reasonable grounds to suspect” standard for 

investigations complied with section 8 given the “minimally intrusive” nature of the searches and the fact that any 

investigative warrants under section 21 must be based on the “reasonable grounds to believe” standard: 2013 FC 1096 (F.C.) 

at paras. 35-36. All of this is consistent with this Court’s decision in Atwal v. Canada (1987), [1988] 1 F.C. 107, 79 N.R. 91 

(Fed. C.A.). 
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178      In this Court, Mr. Mahjoub submits that sections 21-24 of the Canadian Security Intelligence Service Act violate 

section 8 of the Charter to the extent that they allow the systematic interception of and listening to solicitor-client 

communications. I disagree. On their face, the sections are broad warrant-authorizing provisions, just like any other search 

warrant provisions. To the extent the sections are used improperly, for instance to authorize the interception of solicitor-client 

communications, that is a question concerning the validity of the warrant issued under these provisions or the manner in 

which an interception is carried out. The provisions themselves are not invalid. 

 

179      Section 17 allows for intelligence sharing. Mr. Mahjoub submits that this section also violates his right against 

unreasonable search and seizure under section 8 of the Charter. On this, again I agree with the conclusion of the Federal 

Court: 2013 FC 1096 (F.C.) at para. 65. The intelligence-sharing scheme under the Canadian Security Intelligence Service 

Act is subject to various safeguards and oversight and does not in principle or on the facts of this case result in unreasonable 

searches in violation of the Charter, in accordance with the Supreme Court of Canada’s decision in United States of America 

v. Wakeling, 2014 SCC 72, [2014] 3 S.C.R. 549 (S.C.C.). 

 

180      In this Court, Mr. Mahjoub advances an additional cluster of Charter arguments against the security certificate 

legislative regime without any relevant cases directly on point. These arguments are foreclosed by the Supreme Court’s 

general blessing of the security certificate review regime in paragraph 4 of its decision in Harkat, above. Nevertheless, I will 

focus on a couple of them. 

 

181      In this Court, Mr. Mahjoub challenges the legislative regime and its provision for Special Advocates on the basis of 

the right to counsel in section 10 of the Charter. I see no violation. The Supreme Court has upheld the separate roles of 

counsel for the named person and the Special Advocates and I also agree with the Federal Court’s rejection of this argument 

for the reasons it gave: 2013 FC 1097 (F.C.) at paras. 116-122; Harkat, above at paras. 67-73. 

 

182      On the Charter right to be free from arbitrary detention, the Supreme Court has confirmed that the impugned 

provisions in principle do not violate section 9 of the Charter. This scheme has standards that, in the words of Charkaoui I, 

“are rationally related to the purpose of the power of detention” (at paras. 89 and 93). As the Federal Court noted (at paras. 

171-173 of 2013 FC 1097 (F.C.)), under section 81 of the Immigration and Refugee Protection Act the Ministers must have 

reasonable grounds to believe that the named person poses a threat to national security or to the safety of any person, or is 

unlikely to appear for removal proceedings. Under section 82 of the Act, when reviewing the named person’s detention or 

conditions of release, the Federal Court must carefully examine the individual’s circumstances and assess the appropriateness 

of the detention. This is a proportionate response and an appropriate safeguard that ensures non-arbitrary detention and, thus, 

it is constitutional. 

 

183      In summary, I reject the constitutional submissions advanced by Mr. Mahjoub, substantially for the reasons given by 

the Federal Court. Given that the Federal Court correctly found that none of the impugned provisions infringed Mr. 

Mahjoub’s Charter rights, there was no need for it to consider section 1 of the Charter. The legislative regime at issue in this 

case is constitutional. 

 

(b) Legal prerequisites for the issuance of security certificates 

 

184      Mr. Mahjoub submits that the Ministers failed to exercise their powers properly in issuing the security certificate in 

this case. 

 

185      The Federal Court carefully examined this allegation and rejected it. It found that the Ministers conducted their own 

reviews of the Security Intelligence Report, appropriately relied on the advice and recommendations of their officials, and 

personally considered and signed the security certificate: 2013 FC 1095 (F.C.) at paras. 114 and 119. They were given 

briefings and were given all of the supporting documents: 2013 FC 1095 (F.C.) at paras. 109 and 114-115. The Federal Court 

reached these conclusions relying in part upon the personal testimony of one of the Ministers and the testimony of several 

officials. There is no basis to reject these findings. 

 

186      In this Court, Mr. Mahjoub seems to suggest that before signing the security certificate the Ministers had to read and 

consider every last bit of evidence. I reject this. 
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187      Section 77 of the Immigration and Refugee Protection Act states that the Ministers “shall sign” a security certificate 

stating the person named in the certificate is inadmissible. This is a broad potential power seemingly unqualified by statutory 

wording. But the section does not give the Ministers an untrammelled discretion. 

 

188      The potential power to do something is one thing; the discretion to exercise it is another: Entreprises Sibeca inc. c. 

Frelighsburg (Municipalité), 2004 SCC 61, [2004] 3 S.C.R. 304 (S.C.C.) at para. 21. In other words, 

...there is no such thing as absolute and untrammelled “discretion”, that is that action can be taken on any ground or for 

any reason that can be suggested to the mind of the administrator; no legislative Act can, without express language, be 

taken to contemplate an unlimited arbitrary power exercisable for any purpose, however capricious or irrelevant, 

regardless of the nature or purpose of the statute....[T]here is always a perspective within which a statute is intended to 

operate; and any clear departure from its lines or objects is...objectionable.... 

(Roncarelli c. Duplessis, [1959] S.C.R. 121, 16 D.L.R. (2d) 689 (S.C.C.) at p. 140 S.C.R.; see also Padfield v. Minister of 

Agriculture, Fisheries & Food, [1968] UKHL 1, [1968] A.C. 997 (U.K. H.L.).) 

 

189      To discern the “perspective within which a statute is intended to operate,” we must consider the text, context and 

purpose of the security certificate provisions of the Immigration and Refugee Protection Act: Rizzo & Rizzo Shoes Ltd., Re, 

[1998] 1 S.C.R. 27, 154 D.L.R. (4th) 193 (S.C.C.) and Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 

559 (S.C.C.). Having done so, I conclude it is not necessary for the Ministers to have reviewed every last bit of information 

and to satisfy themselves that a certificate is reasonable before signing it. If that were the standard, the later assessment by the 

Federal Court of the reasonableness of the security certificate would be somewhat redundant. In no way does the Act require 

a double assessment of reasonableness of the security certificate. 

 

190      In this regard, I also agree with the Federal Court’s observation that “the executive could not function if Ministers 

were required to personally conduct an investigation into every decision or even to read every facting document relevant to 

the decision, particularly if, as here, the case involves a large volume of material”: 2013 FC 1095 (F.C.) at para. 109. 

 

191      This being said, the issuance of a security certificate against a named person is no small thing. It has drastic 

consequences. As Mr. Mahjoub points out to us, and as happened here, it can result in the arrest and detention of the named 

person, to say nothing of the protracted nature of the proceedings that follow and the ultimate consequence of inadmissibility. 

The Ministers cannot just autograph the certificate blithely; far from it. And, in the case of the Minister of Citizenship and 

Immigration, the Minister must personally sign the certificate: subsection 6(3) of the Immigration and Refugee Protection 

Act. 

 

192      I note subsection 77(2) of the Immigration and Refugee Protection Act. Under this section, “the Minister,” in this case 

the Minister of Public Safety, shall file with the Court the information and other evidence that is relevant to the ground of 

inadmissibility stated in the certificate and on which the certificate is based, as well as a summary of information and other 

evidence that enables the person named in the certificate to be reasonably informed of the case made. This is not necessarily 

the Minister in her personal capacity. Typically, this is done by the Minister’s officials, acting under the principle in Carltona 

Ltd. v. Commissioners of Works, [1943] 2 All E.R. 560 (Eng. C.A.). There is no necessary relationship between the 

information disclosed under subsection 77(2) and the information that the Ministers must have before them when considering 

whether to sign a security certificate under subsection 77(1) of the Act. 

 

193      In light of the foregoing, I conclude that the Ministers do not need to review all of the information to be disclosed 

under subsection 77(2) to the named person before signing a security certificate. Instead, they need to review enough material 

in order to be satisfied that they can express an opinion in the security certificate that the named person is inadmissible under 

one of the grounds in subsection 34(1) of the Act and that the opinion is sufficiently well-founded as to justify the 

consequences set in motion by the issuance of the certificate. This requires supporting evidence that is cogent and credible. 

 

194      In this case, that threshold was easily met. The Ministers were given the Security Intelligence Report, in this case a 

very detailed document. That document gave the Ministers enough information to sign the security certificate. For good 

measure, aside from the Security Intelligence Report, the Ministers had access to the advice and recommendations of their 

officials, briefings, and all the supporting documents. 
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195      The security certificate the Ministers signed itself qualifies as a “certificate” within the meaning of subsection 77(1) 

of the Act. It states that the Ministers have “an opinion...based on a Security Intelligence Report received and considered by 

[them]” that Mr. Mahjoub is inadmissible. They are warranting that they received and considered the Security Intelligence 

Report, nothing more, and that they have formed “an opinion,” nothing more. From there, the reasonableness of the security 

certificate can be tested by referring it to the Federal Court and, as is well known, all evidence bearing upon the 

reasonableness of the security certificate may be admitted in support of it. 

 

196      Mr. Mahjoub also submits that he should have been entitled to bring a judicial review against the issuance of the 

certificate right after it was issued. I reject this. Under this legislative regime, judicial review of the issuance of a security 

certificate is ousted. In its place is an automatic referral of the certificate to the Federal Court for an assessment of its 

reasonableness. In these circumstances, it is open to Parliament to oust judicial review by enacting another form of 

meaningful review by a court; in no sense is immunization of executive action from review taking place: JP Morgan, above; 

Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 128 (F.C.A.) at paras. 51 and 77-78. For example, as JP 

Morgan shows, while tax assessments issued by the Minister of National Revenue are decisions of the Minister, Parliament 

has ousted judicial review. It has provided an alternate form of meaningful review of the Minister’s decision through 

administrative review and, ultimately, an appeal to the Tax Court of Canada and beyond. 

 

197      Finally, the Special Advocates submit that the Canadian Security Intelligence Service owes a duty of candour — a 

duty to make full, fair and frank disclosure — to the Ministers so that they can properly assess whether to sign the security 

certificate. 

 

198      The Federal Court rejected this submission. It found that there was no legal basis for the Court reaching behind the 

Ministers and enforcing a duty owed to them by their subordinate agencies and officials: 2013 FC 1095 (F.C.) at para. 142. 

The role of the subordinate agencies and officials was to provide their expert recommendation to the Ministers: 2013 FC 

1095 (F.C.) at para. 160. The implication of such a duty was unnecessary. If the Ministers relied on misleading or incomplete 

information when they signed the security certificate, the Federal Court could find the certificate unreasonable: 2013 FC 

1095 (F.C.) at para. 140. 

 

199      The legal validity of this finding need not be determined. The Federal Court found that to the extent there was a duty 

of candour, it was met. It found no misleading information or omissions in the Security Intelligence Report that formed the 

basis of the certificates: 2013 FC 1095 (F.C.) at paras. 160-161. As well, it found that the Canadian Security Intelligence 

Service did take into account exculpatory information when preparing the Security Intelligence Report: 2013 FC 1095 (F.C.) 

at paras. 160-161. And having reviewed the facting documents behind the Security Intelligence Report, the Federal Court was 

well-positioned to assess this: 2013 FC 1095 (F.C.) at para. 155. There is no palpable and overriding error in these findings. 

 

200      The Special Advocates submit that there was undisclosed information withheld from the Ministers that is confidential 

in nature. In the closed hearing it made submissions on this. The Federal Court was aware of this undisclosed information but 

still made the findings it did. However, this undisclosed information could not have plausibly affected the issuance of the 

certificate. As well, its non-disclosure is not of such significance that the values that underlie our system of justice are 

offended in a manner that might attract the remedy of a permanent stay. 

 

(5) Should the security certificate proceedings have been stayed permanently on account of an abuse of process? 

 

201      Mr. Mahjoub submits that various instances of misconduct, violations of legal rights and Charter breaches took place 

and that, individually and collectively, these should have resulted in a permanent stay of the security certificate proceedings. 

 

202      Often the Federal Court found no misconduct, no violations of legal rights or no infringements of the Charter. 

Sometimes it found misconduct, violations of legal rights and Charter breaches but held that none of them by themselves 

warranted a permanent stay of the security certificate proceedings. And it also found that collectively any misconduct, 

violations of legal rights and Charter breaches did not warrant a permanent stay of the security certificate proceedings. 

 

203      These points are developed below. Overall, on almost all of these points, I agree with the results reached by the 

Federal Court substantially for the reasons it gave. 
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204      At the outset, I wish to examine the legal principles governing abuses of process and the remedies available for them, 

particularly the remedy of a permanent stay. 

 

205      On this, I see no error in law or in legal principle on the part of the Federal Court. 

 

206      The remedy of a permanent stay for abuse of process exists in the Federal Court system by virtue of its statute, its 

plenary powers and, where Charter rights have been infringed, the remedial provisions of the Charter: Federal Courts Act, 

R.S.C. 1985, c. F-7, section 50; Philipos v. Canada (Attorney General), 2016 FCA 79 (F.C.A.) at para. 23; Mazhero v. Fox, 

2014 FCA 219 (F.C.A.) at para. 4; Minister of National Revenue v. RBC Life Insurance Co., 2013 FCA 50, [2013] 3 C.T.C. 

126 (F.C.A.); subsection 24(1) of the Charter (”just and appropriate remedy”). 

 

207      As the Federal Court noted, abuses of process are often said to arise in two situations. Some abuses center on the 

effect of a proceeding on the person to whom it is directed and concern the fairness of the proceeding to that person. Others 

“[contravene] fundamental notions of justice” and “thus [undermine] the integrity of the judicial process”: 2012 FC 669 

(F.C.) at para. 68, citing R. v. O’Connor, [1995] 4 S.C.R. 411, 130 D.L.R. (4th) 235 (S.C.C.) at para. 73; see also R. v. Nixon, 

2011 SCC 34, [2011] 2 S.C.R. 566 (S.C.C.) at para. 36. The roots of these two categories are to be found in the classic 

statement in R. v. Jewitt, [1985] 2 S.C.R. 128, 20 D.L.R. (4th) 651 (S.C.C.) at pp. 136-137 S.C.R. concerning when an abuse 

of process will be found: “where compelling an accused to stand trial would violate those fundamental principles of justice 

which underlie the community’s sense of fair play and decency and to prevent the abuse of a court’s process through 

oppressive or vexatious proceedings.” 

 

208      Also, as the Federal Court noted, there is no single remedy for abuse of process. In fact, there are many possible 

remedies available to redress instances of misconduct, violations of legal rights and Charter breaches. In O’Connor, above at 

paragraph 69, the Supreme Court spoke of a range of tools existing under the Charter and the common law ranging from a 

scalpel to an axe that could be used to “fashion, more carefully than ever, solutions taking into account the sometimes 

complementary and sometimes opposing concerns of fairness to the individual, societal interests, and the integrity of the 

judicial system.” 

 

209      The most drastic remedy — perhaps the sledgehammer in the judicial workshop — is the permanent stay of 

proceedings. It is warranted only in the “clearest of cases”: O’Connor at para. 68; Jewitt at p. 137; Nixon at para. 37; R. v. 

Power, [1994] 1 S.C.R. 601, 89 C.C.C. (3d) 1 (S.C.C.) at p. 616 S.C.R. 

 

210      The most recent word of the Supreme Court on the “clearest of cases” threshold is in R. c. Piccirilli, 2014 SCC 16, 

[2014] 1 S.C.R. 309 (S.C.C.) [hereinafter Babos] at para. 32. There, the Supreme Court laid out the three-part test for a stay, 

citing R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297 (S.C.C.): 

The test used to determine whether a stay of proceedings is warranted is the same for both [situations] and consists of 

three requirements: 

(1) There must be prejudice to the accused’s right to a fair trial or the integrity of the justice system that “will be 

manifested, perpetuated or aggravated through the conduct of the trial, or by its outcome” (Regan, at para. 54); 

(2) There must be no alternative remedy capable of redressing the prejudice; and 

(3) Where there is still uncertainty over whether a stay is warranted after steps (1) and (2), the court is required to 

balance the interests in favour of granting a stay, such as denouncing misconduct and preserving the integrity of the 

justice system, against “the interest that society has in having a final decision on the merits” (ibid., at para. 57). 

 

211      This is consistent with the passage from Nixon at paragraph 42 adopted by the Federal Court at paragraph 42 of 2013 

FC 1095 (F.C.): 

The test for granting a stay of proceedings for abuse of process, regardless of whether the abuse causes prejudice to the 

accused’s fair trial interests or to the integrity of the justice system, is that set out in Canada (Minister of Citizenship and 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038438349&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034485583&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2034485583&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029930587&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2029930587&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027828590&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995399545&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025549493&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025549493&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985194211&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995399545&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995399545&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985194211&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025549493&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994398498&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032763178&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032763178&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056139&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025549493&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Mahjoub v. Canada (Citizenship and Immigration), 2017 CAF 157, 2017 FCA 157,...  

2017 CAF 157, 2017 FCA 157, 2017 CarswellNat 3404, 2017 CarswellNat 8740... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 25 

 

Immigration) v. Tobiass, [1997] 3 S.C.R. 391, and R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297. A stay of 

proceedings will only be appropriate when: “(1) the prejudice caused by the abuse in question will be manifested, 

perpetuated or aggravated through the conduct of the trial, or by its outcome; and (2) no other remedy is reasonably 

capable of removing that prejudice” (Regan, at para. 54, citing O’Connor, at para. 75). 

 

212      In some of its decisions, the Supreme Court has not only explained that there is a high threshold (”clearest of cases”) 

but also has required that there be a balancing of the need for the remedy against the societal interests of the proceeding 

continuing, as captured in the third step of the test outlined in Babos, above. Under this balancing, a stay is warranted only 

where the former is disproportional to the latter. 

 

213      For example, in Nixon at paragraph 38, the Supreme Court suggested that “[a]chieving the appropriate balance 

between societal and individual concerns defines the essential character of abuse of process.” 

 

214      The Supreme Court in R. v. Conway, [1989] 1 S.C.R. 1659, 49 C.C.C. (3d) 289 (S.C.C.) at p. 1667 S.C.R. (quoted by 

the Federal Court at paragraph 36 of 2013 FC 1095 (F.C.)) explained it this way: 

Under the doctrine of abuse of process [in the criminal context], the unfair or oppressive treatment of an appellant 

disentitles the Crown to carry on with the prosecution of the charge. The prosecution is set aside, not on the merits (see 

Jewitt, supra, at p. 148), but because it is tainted to such a degree that to allow it to proceed would tarnish the integrity 

of the court. The doctrine is one of the safeguards designed to ensure “that the repression of crime through the 

conviction of the guilty is done in a way which reflects our fundamental values as a society” (Rothman v. The Queen, 

[1981] 1 S.C.R. 640, at p. 689, per Lamer J.) It acknowledges that courts must have the respect and support of the 

community in order that the administration of criminal justice may properly fulfil its function. Consequently, where the 

affront to fair play and decency is disproportionate to the societal interest in the effective prosecution of criminal cases, 

then the administration of justice is best served by staying the proceedings. 

[emphasis added] 

 

215      And in Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 (S.C.C.) 

(quoted by the Federal Court at 2013 FC 1095 (F.C.) at paragraph 37), the Supreme Court suggested the following (at para. 

120): 

In order to find an abuse of process [in the administrative context], the court must be satisfied that, “the damage to the 

public interest in the fairness of the administrative process should the proceeding go ahead would exceed the harm to the 

public interest in the enforcement of the legislation if there proceedings were halted” (Brown and Evans, [Judicial 

Review of Administrative Action in Canada (Toronto: Canvasback, 1998) (loose-leaf)] at p. 9-68). 

 

216      As the Federal Court noted (2013 FC 1095 (F.C.) at para. 38), the Supreme Court has spoken of this balancing in 

other cases too: see, e.g., R. v. Morin, [1992] 1 S.C.R. 771, 71 C.C.C. (3d) 1 (S.C.C.) at pp. 811-812 S.C.R.; Regan, above, at 

para. 57; R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 (S.C.C.) at para. 200. 

 

217      Before the Federal Court and before us, Mr. Mahjoub submitted that this balancing should be done in only close 

cases. I agree with the Federal Court when it held (2013 FC 1095 (F.C.) at para. 38) that where it is certain that the “clearest 

of cases” threshold for a permanent stay is met — for example where the conduct is particularly egregious — a balancing is 

not required. I also agree with the Federal Court (2013 FC 1095 (F.C.) at para. 38) that short of that, balancing “the interests 

in maintaining the integrity of the judicial system and individual rights on the one hand and the public interest in proceeding 

with the case on the other” is a “useful tool in the exercise of...discretion.” I also agree with the Federal Court’s earlier use of 

this same balancing tool in Harkat, Re, 2010 FC 1243, 380 F.T.R. 255 (Eng.) (F.C.) at paragraph 56. 

 

218      The Federal Court was appropriately alive to the possibility that there can be conduct that is “so egregious that the 

mere fact of going forward in the light of it will be offensive” and so the party moving for a stay “need not prove that 

prejudice to either the administration of justice or the [moving party] will be perpetuated or aggravated”: 2013 FC 1095 
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(F.C.) at paras. 43 and 492. 

 

219      Having canvassed these considerations, the Federal Court concluded that the decision whether or not to grant a stay 

was a discretionary one guided by the above factors. The Federal Court formulated the following test and applied it in this 

case (at para. 44): 

(a) Did the Ministers, their departments, the [Canadian Security Intelligence] Service or the [Canada Border 

Services Agency] engage in conduct that violated Mr. Mahjoub’s right to a fair trial or undermined society’s 

expectations of fairness in the administration of justice? 

(b) Will the prejudice to Mr. Mahjoub or to the administration of justice caused by the violation or abuse in 

question be manifested, perpetuated or aggravated through the conduct of the trial or by its outcome? Or is this an 

exceptional case where the past conduct is so egregious that the mere fact of going forward in the light of it will be 

offensive? 

(c) Is this the clearest of cases in which no other remedy is reasonably capable of removing that prejudice? In other 

words, if it is not obvious that this is the clearest of cases, is the public and individual interest in a permanent stay 

of proceedings greater than the public interest in a decision on the merits? 

 

220      I agree with this test with one small qualification. Under branch (c), passages from cases like Conway, quoted above 

and Babos, above at paragraph 44 suggest that for a stay to be granted the outcome of the balancing must show that the public 

and individual interest in a permanent stay of proceedings is disproportionately greater than the public interest in a decision 

on the merits. The concept of disproportionality reflects the classic, oft-stated threshold that a permanent stay of proceedings 

is available only in the “clearest of cases.” 

 

221      As it turns out, then, under branch (c) of its test, the Federal Court applied a test that was more favourable to Mr. 

Mahjoub than was perhaps warranted in law. And in applying that more favourable test, the Federal Court still found that the 

security certificate proceedings should not be stayed permanently. 

 

222      Thus, with the small exception in Mr. Mahjoub’s favour mentioned in the preceding paragraph, the Federal Court’s 

analysis of the law is accurate. 

 

223      It follows, then, that in order to succeed in the area of abuse of process, Mr. Mahjoub must undercut the Federal 

Court’s finding that a stay of proceeding is not warranted. And that can be done only by demonstrating palpable and 

overriding error. 

 

224      This, Mr. Mahjoub has not done. In many of the matters he identifies, he has not established in law instances of 

misconduct, violations of legal rights or Charter breaches. And in others, while there was misconduct, violations of legal 

rights or Charter breaches, Mr. Mahjoub has not established that the Federal Court committed palpable and overriding error 

in refusing to stay the security certificate proceedings. 

 

225      Mr. Mahjoub raises a panoply of issues, many that inter-relate and tend to overlap, sometimes substantially, 

sometimes resurfacing with slight variation. In such circumstances, it is folly to try to deal with them by replicating how 

counsel presented them. Instead, the focus can only be on the essence and the substance of the arguments advanced, 

overlooking their particular form. To do otherwise is to immerse this Court in “tens of closely related, confusingly stated, 

overlapping questions” running the risk of “miss[ing] one” but only in “a purely technical sense”: Mahjoub v. Canada 

(Citizenship and Immigration), 2017 FCA 144 (F.C.A.) at para. 17. Thus, I took the panoply of issues presented and 

translated them into a manageable set of topics. 

 

226      When the substance and essence of this matter is considered in light of all of the written and oral submissions made, 

the following topics have been raised by Mr. Mahjoub and, in some instances, the Special Advocates: 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989314240&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032763178&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2042073648&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Mahjoub v. Canada (Citizenship and Immigration), 2017 CAF 157, 2017 FCA 157,...  

2017 CAF 157, 2017 FCA 157, 2017 CarswellNat 3404, 2017 CarswellNat 8740... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 27 

 

(a) Violation of the right to know the case to meet: late disclosure, inability to decide whether to testify; the destruction 

of original evidence by the Canadian Security Intelligence Service and the admission of summaries thereof; 

(b) Unfair interviews: violations of the right to silence and right to counsel of choice; 

(c) The challenged warrant under section 21 of the Canadian Security Intelligence Service Act; 

(d) The use of hearsay evidence and unsourced intelligence evidence; 

(e) The use of information derived from torture or cruel, inhuman and degrading treatment; 

(f) Breaches of solicitor-client privilege and litigation privilege: the commingling of documents; 

(g) Breaches of solicitor-client privilege: the interception of privileged calls; 

(h) The overall delay; 

(i) The cumulative effect of the foregoing: whether a stay of proceedings should have been granted. 

The analysis of each now follows. 

 

(a) Violation of the right to know the case to meet: late disclosure, inability to decide whether to testify; the destruction of 

original evidence by the Canadian Security Intelligence Service and the admission of summaries thereof 

 

227      The Federal Court recognized that while there is no right to full answer and defence in security certificate 

proceedings, there is an analogous right to know the case to meet and the opportunity to meet it: see 2013 FC 1095 (F.C.) at 

para. 402; Charkaoui I at para. 53. This was a correct statement of law. 

 

228      The Federal Court considered the issue of delayed or omitted disclosure and the governing case of Charkaoui II. In 

assessing delayed or omitted disclosure, the Court is to focus on the prejudice caused to the person named in the security 

certificate: 2013 FC 1095 (F.C.) at paras. 399-400. 

 

229      In the Federal Court, Mr. Mahjoub raised many instances of alleged delay or omitted disclosure. The Federal Court 

carefully considered each one and found that adequate remedies had been granted, including orders for further disclosure, the 

granting of extensions of time, and adjournments of the proceedings: 2013 FC 1095 (F.C.) at paras. 424, 426, 429 and 438. 

 

230      I am not persuaded that the Federal Court erred in law or in extricable legal principle on any of these issues. Nor did 

it commit palpable and overriding error. There was no basis in law or in fact for the award of a permanent stay of proceedings 

based on these issues. 

 

231      The primary document acquainting Mr. Mahjoub with the case to meet was the Public Summary of the Security 

Intelligence Report, first given to him at the same time the second security certificate was issued. It was regularly updated. In 

my view, upon the disclosure of the updated Supplementary Public Summary of the Security Intelligence Report on January 

22, 2010, the disclosure of the Ministers’ case was substantially complete and gave him knowledge of the case he had to 

meet. There were amendments after that time, but these did not disclose new allegations against Mr. Mahjoub. 

 

232      Paragraph 83(1)(e) of the Immigration and Refugee Protection Act requires that the named person, here Mr. Mahjoub, 

be provided “throughout the proceeding...with a summary of information and other evidence” so that he is “reasonably 

informed of the case made by the Minister.” After January 22, 2010, Mr. Mahjoub did receive additional disclosure, but in 

my view any information held by the Ministers was at the level of particulars, not new allegations that affected Mr. 

Mahjoub’s knowledge of the case to meet. 

 

233      Given these circumstances, Mr. Mahjoub does not seriously contest in this Court that he did not know the case to 

meet: see Mr. Mahjoub’s memorandum of fact and law at paras 72-76. Instead, he challenges a number of issues relating to 

procedural fairness that he argued before the Federal Court. 
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234      Before the Federal Court, Mr. Mahjoub advanced a long list of issues related to the fairness of the proceedings. On 

appeal, Mr. Mahjoub takes issue with the Federal Court’s handling of these issues. These issues concern the Federal Court’s 

refusal to grant certain adjournments, the Federal Court’s ruling that the Ministers, in complying with an order concerning the 

presentation of in camera evidence did not improperly split their case, and the Federal Court’s holding that Charkaoui II 

provided a complete remedy for alleged deficiencies in disclosure in the previous security certificate proceedings: Re 

Mahjoub, 2010 FC 989; see also 2013 FC 1095 (F.C.) at paras. 258 and 464. 

 

235      In these refusals, rulings and holdings, there are no errors of law or of extricable legal principle. Nor do I see any 

palpable and overriding error. Further, there was no basis in law or in fact for the award of a permanent stay of proceedings 

based on these matters. 

 

236      Mr. Mahjoub also challenges the destruction of some original notes taken by the Canadian Security Intelligence 

Service. The Federal Court found that this did not warrant a permanent stay of proceedings: 2013 FC 1095 (F.C.) at paras. 

75-77 and 84. 

 

237      The Service destroyed original operational materials in accordance with its internal policy, OPS-217. Under that 

policy, original materials were to be systematically destroyed after operatives completed their final reports and summaries. In 

this case, the reports and summaries were disclosed to Mr. Mahjoub. 

 

238      In both Charkaoui II at paragraph 38 and Harkat at paragraph 93, the Supreme Court held that this systematic 

destruction violated the named person’s section 7 rights. Importantly, however, in neither case did the Supreme Court find 

that the destruction warranted a permanent stay of proceedings. 

 

239      In Charkaoui II at paragraph 46, the Supreme Court emphasized that each case must be looked at on its facts and that 

the court must consider the prejudicial effect of the destruction on the named person’s case. With Charkaoui II before it, the 

Federal Court did just that. 

 

240      In the Supreme Court’s decision in Harkat, decided after the Federal Court’s decision in this case, these principles 

were reaffirmed. The Supreme Court added that summaries of destroyed materials should only be excluded if their admission 

“would result in an unfair trial or would otherwise undermine the integrity of the justice system”: Harkat at para. 95. 

 

241      Although the Federal Court did not have the benefit of the Supreme Court’s decision in Harkat, it carried out its task 

presciently, in a way that mirrored what the Supreme Court did. The Federal Court carefully assessed the reliability of the 

summaries of intelligence information captured in the BRS reports. It considered these reports to be reliable: they were 

authored by Service employees, were subject to verification by any other personnel who were witnesses to what happened 

and by supervisors, and they contained direct information from interviews, physical surveillance and intercepted 

communications. See 2013 FC 1092 (F.C.) at paras. 107-122; testimony of Mr. Guay dated October 15, 2010 (Appeal Book, 

Doc. 505.2, at pp. 140-142, 192-210). In the view of the Federal Court, the large number of people involved tended to ensure 

quality control: 2013 FC 1095 (F.C.) at paras. 81 and 83. 

 

242      Mr. Mahjoub also attempts to undercut the reliability of this material by suggesting that those preparing the 

summaries had inadequate translation support. The record shows that those involved had ample translation support if they 

needed it; at least two witnesses testified as to their own extensive knowledge of the Arabic language: 2013 FC 1095 (F.C.) at 

para. 83, relying upon the testimony of Mr. Guay, dated October 12, 2010 (Appeal Book, Doc. 505, at pp. 122-128) and the 

testimony of CSIS Witness #2 and CSIS Witness #2B, dated July 6, 2012 (Appeal Book, Doc. 536, at p. 9) and August 7, 

2012 (Appeal Book, Doc. 540, at pp. 3-4) respectively. 

 

243      In the Federal Court and in this Court, Mr. Mahjoub places great weight on an answer given by a Service witness on 

cross-examination. Mr. Mahjoub contends that the witness testified that it was the Service’s practice to destroy transcripts of 

intercepted communications in order to avoid testifying in Court. 

 

244      The Federal Court examined all of the testimony leading up to this answer and construed the witness as saying that 

the Service did not want its officials to testify in court about its work as an agent of the Canada Border Services Agency: 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016385194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007895&cite=2010FCCAAU989&originatingDoc=I54c8a2b51fbd38fce0540021280d7cce&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007895&cite=2010FCCAAU989&originatingDoc=I54c8a2b51fbd38fce0540021280d7cce&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016385194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027569136&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016385194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016385194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027569136&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027569136&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027569136&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038353608&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032904429&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Mahjoub v. Canada (Citizenship and Immigration), 2017 CAF 157, 2017 FCA 157,...  

2017 CAF 157, 2017 FCA 157, 2017 CarswellNat 3404, 2017 CarswellNat 8740... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 29 

 

2013 FC 1095 (F.C.) at para. 82. The Federal Court concluded that “[o]n the basis of [the witness’] testimony read in its 

entirety and considered in the context of the evidence of other witnesses on the subject, I am not persuaded that the Service 

deliberately set out to frustrate the judicial process by destroying the intercepts...”: 2013 FC 1095 (F.C.) at para. 82. The 

Federal Court explicitly distinguished the situation before it from that in the Supreme Court abuse of process case of R. v. 

Carosella, [1997] 1 S.C.R. 80, 142 D.L.R. (4th) 595 (S.C.C.). In Carosella, a sexual assault centre deliberately destroyed 

evidence to frustrate the judicial process. That was not the case here. 

 

245      All of these findings of the Federal Court are supported by the law and the evidence before it. They are not vitiated by 

any palpable and overriding error. Nor are there grounds in law or in fact for the award of a permanent stay of proceedings 

based on these matters. 

 

246      Despite its finding that the summaries and reports had a high degree of reliability, the Federal Court gave Mr. 

Mahjoub the benefit of the doubt and thereby minimized any prejudice caused by gaps in disclosure. It did not rely upon any 

portions of the summaries and reports that went to Mr. Mahjoub’s demeanour and subjective behaviour: 2013 FC 1092 (F.C.) 

at para. 119. This underscores the high degree of solicitude on the part of the Federal Court for the rights of Mr. Mahjoub, 

solicitude repeatedly demonstrated throughout the seven decisions before us. 

 

247      The Federal Court gave Mr. Mahjoub the benefit of the doubt concerning destroyed intercepted communications in 

another respect. He excluded all communications to which Mr. Mahjoub was not privy. In doing so, he was following this 

Court’s decision in Harkat. This meant that the only summaries of conversations that were admissible were those which Mr. 

Mahjoub could personally address: 2013 FC 1092 (F.C.) at para. 120; 2013 FC 1095 (F.C.) at paras. 84 and 88. On appeal, 

the Supreme Court reversed this Court on that point, in effect finding this too rigid a threshold for the exclusion of this type 

of evidence. 

 

248      The Federal Court held that even without any evidence from interceptions of communications, it still would have 

found Mr. Mahjoub to be a member of a terrorist organization: 2013 FC 1092 (F.C.) at paras. 570, 585 and 630. Given the 

summary of facts and the sourcing for these facts at paragraphs 107-151, above, this is indisputably so. 

 

249      Overall, the Federal Court found that while the destruction of the original interception evidence violated Mr. 

Mahjoub’s rights under section 7 of the Charter, the evidence fell well short of establishing an entitlement to a stay of the 

proceedings. This conclusion is amply supported by the facts and the law. There is no error of law or palpable and overriding 

error in the Federal Court’s assessment. 

 

250      Some other evidence was destroyed: certain interview notes, a letter in a briefcase and items found on Mr. Mahjoub 

when he was arrested. Only photocopies were retained and presented as evidence. The Federal Court ruled on this evidence 

early on (October 22, 2010). Mr. Mahjoub attempted to challenge its admissibility on other grounds and the Federal Court 

said he was too late. Nevertheless, the Federal Court considered the matter anew and rejected the challenge on the basis that 

minimal prejudice had been caused; Mr. Mahjoub could still test the authenticity and the content of the evidence: 2013 FC 

1092 (F.C.) at paras. 92-93. Again, this ruling is not vitiated by an error of law or palpable and overriding error, nor are there 

any grounds for a permanent stay of proceedings founded upon these matters. 

 

(b) Unfair interviews: violations of the right to silence and right to counsel of choice 

 

251      The Canadian Security Intelligence Service conducted interviews of Mr. Mahjoub. Mr. Mahjoub alleges that the 

interviews breached his Charter rights and the Service’s own policies. 

 

252      Certain facts found by the Federal Court determine these issues against Mr. Mahjoub. And these factual findings 

stand unless set aside by palpable and overriding error. There is none. 

 

253      The Federal Court found that Mr. Mahjoub had received sufficient notice to meet any requirements of procedural 

fairness: 2013 FC 1095 (F.C.) at paras. 65-67; Dehghani v. Canada (Minister of Employment & Immigration), [1993] 1 

S.C.R. 1053, 101 D.L.R. (4th) 654 (S.C.C.) at p. 1076 S.C.R. This factually-suffused finding of mixed fact and law is amply 

demonstrated by the evidence before the Federal Court. 
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254      Before the Federal Court, Mr. Mahjoub did not lead evidence suggesting that the interviews were involuntary or that 

he did not understand the purpose of the interviews. Indeed, there was much evidence before the Federal Court to the 

contrary. 

 

255      The Federal Court found that the Canadian Security Intelligence Service notified Mr. Mahjoub of the purpose and the 

potential consequences of the interviews, namely security and counter-terrorism, and advised him that the interviews were 

voluntary. The Service told Mr. Mahjoub that it had no power to force him to speak. Given this, the Federal Court heard the 

evidence of an officer with the Service who advised that “had [Mr. Mahjoub] not wanted to answer a question, he could 

simply have said I don’t want to answer the question”: testimony of Mr. Guay, dated October 18, 2010 (Appeal Book, Doc. 

505.3 at pp. 65-66). 

 

256      The evidence before the Federal Court shows that the Service was mindful of Mr. Mahjoub’s rights. It is apparent that 

Mr. Mahjoub was well aware that the interviews were voluntary and was aware of his rights. In fact, on one occasion, the 

Service offered to end an interview after Mr. Mahjoub asked whether he should obtain counsel. But Mr. Mahjoub invited the 

Service to press on with the interview. See 2013 FC 1095 (F.C.) at paras. 59 and 62-63. As well, Mr. Mahjoub was offered an 

interpreter but he chose to use his wife and a friend: 2013 FC 1095 (F.C.) at para. 70. 

 

257      In this Court, some of the submissions of Mr. Mahjoub seem aimed at suggesting that in circumstances such as these, 

state authorities cannot speak to Mr. Mahjoub at all. There is no authority supporting such a proposition in the national 

security context. Neither is there one in the criminal context. There, the essence of the right to silence is the right to choose, 

with voluntariness at its core: see, e.g., R. v. Oickle, 2000 SCC 38, [2000] 2 S.C.R. 3 (S.C.C.) at para. 27; R. v. Singh, 2007 

SCC 48, [2007] 3 S.C.R. 405 (S.C.C.) at para. 37. 

 

258      Overall, the Federal Court found that Mr. Mahjoub’s rights were fully respected in the interviews and his 

participation and statements made during the interviews were voluntary. This fact-based finding is not vitiated by palpable 

and overriding error. In fact, it is fully supported by the evidence. Here, there is no ground for the issuance of a permanent 

stay of proceedings. 

 

(c) The challenged warrant under section 21 of the Canadian Security Intelligence Service Act 

 

259      The Special Advocates submit that a warrant issued under section 21 of the Canadian Security Intelligence Service 

Act should have been struck out because of a failure to make full, frank disclosure in support of the warrant, in particular the 

failure to disclose exculpatory information. 

 

260      Had the warrant been struck, they say that the Federal Court’s finding that Mr. Mahjoub was a member of the 

Vanguards of Conquest would fall. The finding that Mr. Marzouk was one of Mr. Mahjoub’s contacts would also be 

undermined. 

 

261      The short answer to all these grounds is that even if the Special Advocates are correct and this evidence is ignored, 

the reasonableness of the security certificate remains amply confirmed by the facts set out at paragraphs 107-151 above. 

Further, even if it were unreasonable to find that Mr. Mahjoub was a member of the Vanguards of Conquest, the facts 

establish that he was a member of Al Jihad. For the purposes of the reasonableness of the security certifica te, membership in 

only one terrorist organization is enough. 

 

262      Further, in issue here is the Federal Court’s review of a decision of a designated judge to authorize a warrant. The 

standard of review is deferential: see, e.g., R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253 (S.C.C.); R. v. Araujo, 2000 SCC 

65, [2000] 2 S.C.R. 992 (S.C.C.); R. v. Garofoli, [1990] 2 S.C.R. 1421, 60 C.C.C. (3d) 161 (S.C.C.); R. v. Ward, 2012 ONCA 

660, 112 O.R. (3d) 321 (Ont. C.A.); R. v. Nero, 2016 ONCA 160, 334 C.C.C. (3d) 148 (Ont. C.A.). The overall question is 

whether there were grounds upon which the issuing justice “could” grant the warrant. The reviewing court evaluates this 

through a “contextual analysis of the record, not a piecemeal dissection of individual items of evidence shorn of their context 

in a vain search for alternate exculpatory inferences”: Nero at para. 68. 

 

263      This is far from a rehearing of the original application to obtain the warrant. The reviewing court is not entitled to 

substitute its views or discretion for those of the court that issued the warrant. 
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264      In confidential reasons concerning the validity of the warrant, the Federal Court identified and applied these 

standards. Citing Garofoli, above at page 1452, the Federal Court stated that “[i]f, based on the record which was before the 

authorizing judge as amplified on the review, the reviewing judge concludes that the authorizing judge could have granted 

the authorization, then he or she should not interfere” [emphasis in original]: 2013 FC 1096 (F.C.) at para. 129. It concluded 

that even with problematic parts removed from the warrant, there still would have been sufficient evidence to satisfy the 

designated judge that there were reasonable grounds for the issuance of the warrant: 2013 FC 1096 (F.C.) at para. 133. 

 

265      The Special Advocates urge that warrants issued under section 21 of the Canadian Security Intelligence Service Act 

should be treated differently from criminal law warrants. Section 21 warrants need only relate to a threat to the security of 

Canada. And they can only be reviewed when the evidence obtained by the warrant happens to be needed in a legal 

proceeding. Accordingly, the Special Advocates say, there is reason — even more than in the normal criminal search warrant 

context — for the Service to make full, frank and fair disclosure to the issuing justice when seeking these warrants, even 

disclosure of material that the Service itself may not accept as accurate or truthful. 

 

266      Thus, the Special Advocates submit that this Court should depart from the usual approach applied to the review of 

criminal search warrants. As noted above, under that approach, the reviewing court asks whether the warrant could have 

issued notwithstanding the suppression of exculpatory evidence. At paragraph 65 of their memorandum of fact and law, they 

submit that when there has been any failure to disclose material evidence, “the warrant should not issue or should be set 

aside.” 

 

267      In my view, the different nature of section 21 warrants does not justify a different legal standard. The fact that a 

section 21 warrant may be hard to challenge in some contexts does not logically lead to the conclusion that when it is 

challenged in court for omissions or inaccuracies — exactly like a criminal law search warrant — it should be subject to a 

different legal test. In terms of legal policy, it is hard to understand why a section 21 warrant that could have issued despite 

omissions or inaccuracies should be treated differently from a criminal law warrant. In fact, given the ever-increasing need to 

guard against terrorism and other threats to national security it is difficult to understand why admissibility standards in the 

national security context should be more stringent than those in the criminal law context. 

 

268      The Special Advocates also submit that paragraph 21(1)(b) of the Act should have been interpreted to require an 

evidentiary showing of investigative necessity and there was no investigative necessity here. 

 

269      I reject this. Paragraph 21(1)(b) requires a deponent seeking a warrant to depose that “other investigative procedures 

have been tried and have failed” or “that the urgency of the matter is such that it would be impractical to carry out the 

investigation using only other investigative procedures.” But an alternative ground is where, without a warrant, “it is likely 

that information of importance with respect to the threat to security of Canada...would not be obtained.” This third ground 

provides an independent basis for obtaining a warrant and does not require a demonstration of investigative necessity: R. v. 

Alizadeh, 2014 ONSC 1624 (Ont. S.C.J.) at paras. 20-29. 

 

270      In particular, I agree with the following passage from Alizadeh (at para. 29): 

...Under the third rubric of s. 21(2)(b) of the [Canadian Security Intelligence Service Act], there is no need to 

demonstrate that other investigative procedures have been tried and exhausted. Rather, taking into account the practical 

and complex realities required for CSIS to fulfil its mandate to investigate ongoing and future national security threats, 

the likelihood of loss of important information with respect to these future threats is a distinct, legitimate, and necessary 

ground upon which a justice can issue a warrant. There are internal limitations found in the wording of this provision, 

namely, that the information must be “important” and that there must be a “likelihood” that the information would not 

otherwise be obtained. These words must be interpreted in a meaningful way so as to protect the important privacy 

interests of Canadian citizens and residents. 

 

271      The Federal Court, in rather conclusory reasons, considered that in any event, investigative necessity was present. 

Upon review of both the open record and the closed record, I see no palpable and overriding error in that finding. 

 

(d) The use of hearsay evidence and unsourced intelligence evidence 
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272      Mr. Mahjoub makes many submissions that, broadly, can be seen as an attack against the alleged unfairness of 

paragraph 83(1)(h) of the Immigration and Refugee Protection Act. This paragraph provides that “the judge may receive into 

evidence anything that, in the judge’s opinion, is reliable and appropriate, even if it is inadmissible in a court of law, and may 

base a decision on that evidence.” 

 

273      To the extent that these unfairness arguments go to constitutionality, they do not succeed. 

 

274      The Supreme Court in Harkat has upheld the constitutionality of paragraph 83(1)(h), effectively vindicating the 

manner in which the Federal Court proceeded. 

 

275      In Harkat, the Supreme Court considered the use of hearsay in unsourced evidence. It held that “[w]hile [paragraph] 

83(1)(h) of the [Immigration and Refugee Protection Act] may result in the admission of hearsay evidence and deny the 

[S]pecial [A]dvocates the ability to cross-examine sources, it does not violate s. 7 of the Charter”: Harkat at para. 76. The 

Supreme Court rejected the idea that the traditional rules of evidence, such as hearsay, have “been constitutionalized into 

unalterable principles of fundamental justice”: Harkat at para. 76; R. v. L. (D.O.), [1993] 4 S.C.R. 419, 85 C.C.C. (3d) 289 

(S.C.C.) at p. 453 S.C.R. per L’Heureux-Dubé J. 

 

276      Instead, according to the Supreme Court, the constitutionally salient consideration is reliability, though considerations 

of appropriateness, including fairness in the proceedings, must come to bear on admissibility: Harkat at para. 76; R. v. 

Khelawon, 2006 SCC 57, [2006] 2 S.C.R. 787 (S.C.C.) at para. 48. This includes the discretion to exclude evidence whose 

probative effect is outweighed by its prejudicial effect: Harkat at para. 76. Paragraph 83(1)(h) confirms these considerations, 

providing that the standard for admissibility is reliability and appropriateness. 

 

277      Without the benefit of the Supreme Court’s decision in Harkat, the Federal Court, again quite presciently, upheld the 

constitutionality of paragraph 83(1)(h) and made reliability and appropriateness, in the sense discussed in the Supreme 

Court’s Harkat decision, its guiding star in navigating through the evidentiary issues, including hearsay issues. 

 

278      In particular, the Federal Court held that hearsay evidence could be admitted under the paragraph without 

compromising the fairness of the proceedings. In Harkat at paragraphs 75 and 76, the Supreme Court upheld that proposition, 

noting that the court has a broad discretion to screen out unreliable evidence after a searching review. This is exactly how the 

Federal Court proceeded and frequently it screened out evidence it considered hazardous to rely upon: 2013 FC 1092 (F.C.) 

at paras. 218-228, 230-231, 248-252, 254-259, 262, 268-269, 292, 294-295, 447, 450, 452-454, 456-457, 501-503, 528, 

574-583, 595-596, 599, 600, 609, 614 and 615. 

 

279      In assessing evidence using the reliability and appropriateness standard under paragraph 83(1)(h) of the Immigration 

and Refugee Protection Act, the Federal Court was appropriately cautious. Although the paragraph allows evidence to be 

admitted “even if it is inadmissible in a court of law,” the Federal Court observed that the traditional rules of evidence are not 

to be disregarded in their entirety, observing that many of them grew out of a concern about reliability and fairness. Overall, 

the Federal Court considered itself to be bound by standards of reliability and fairness or, broadly put, the guarantee of trial 

fairness under the principles of fundamental justice in section 7 of the Charter: 2013 FC 1097 (F.C.) at paras. 131-134. I 

agree with the Federal Court’s reasons on this point. 

 

280      In the Federal Court and before us, Mr. Mahjoub attacked the use of “unsourced evidence” in the case against him. 

“Unsourced evidence” is evidence or information obtained from a foreign agency where the agency’s source for the evidence 

or information is not provided. Mr. Mahjoub submits that unsourced evidence should not have been used at all. 

 

281      The Federal Court rejected this argument. I agree with this for the reasons it gave. 

 

282      The Federal Court observed that in the intelligence context, inquiring about the source of information would be a 

“fundamental transgression of the [intelligence-sharing] relationship” and, thus, would place Canada’s intelligence-sharing 

relations in jeopardy and would result in danger to national security: 2013 FC 1094 at paras. 18-19; testimony of Mr. Brooks 

in the closed hearing. In its view, unsourced evidence cannot be categorically inadmissible. However, it does not 

automatically go into evidence either. It must be shown to be reliable and appropriate in all the circumstances — in other 
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words, admissible under the statutory standards of paragraph 83(1)(h). 

 

283      Further, under subsection 83(1.1), it cannot be “information that is believed on reasonable grounds to have been 

obtained as a result of the use of torture...or cruel, inhuman or degrading treatment or punishment.” I deal with this specific 

ground in the next section of these reasons. 

 

284      In considering unsourced evidence given by a foreign agency, the Federal Court considered a number of factors (at 

2013 FC 1094 at paras. 21 and 26-27) such as evidence of methodologies used by the foreign agency and its human rights 

record, the nature and duration of the relationship between the foreign agency and the Service, past experiences of the Service 

with the foreign agency, the foreign agency’s international reputation and the credibility of the foreign agency, including its 

motivations, inconsistencies or exaggerations. To the Federal Court, this was not a closed list. 

 

285      The Special Advocates suggest that the test used by the Federal Court for unsourced evidence reads subsection 

83(1.1) of the Immigration and Refugee Protection Act too narrowly as it fails to adequately guard against evidence tainted 

by torture or other unacceptable methods and fails to take into account the reality that many states do not source their 

information when sharing. In other words, the unsourced nature of the evidence makes it impossible for Special Advocates to 

challenge it on the basis that it is derived from torture or cruel, inhuman or degrading treatment or punishment, or is 

otherwise unreliable or inappropriate. The Special Advocates also raise issues as to whether the test proposed by the Federal 

Court, as a practical matter, can be applied meaningfully. 

 

286      I do not share the Special Advocates’ concerns. The test respects the principles of what constitutes reliable evidence 

set out in the jurisprudence, such as the Supreme Court’s decision in Harkat. And, as deployed in this case, the approach 

seems to have worked. In some instances, the Federal Court gave unsourced evidence no weight, required it to have “truly 

independent corroboration,” or exercised caution: 2013 FC 1092 (F.C.) at paras. 62, 115, 575, 582 and 589. 

 

287      In this area, the Federal Court was assisted by testimony relating to the Canadian Security Intelligence Service’s 

approach to foreign agency information, particularly in assessing its value. Since intelligence sharing relies on the “give to 

get” principle, a foreign agency that continually provides inaccurate or misleading information could endanger its reputation 

in the intelligence community and impair its ability to successfully interact with other agencies. As a result, the Canadian 

Security Intelligence Service has developed a detailed metric for evaluating the information it receives and it carefully 

evaluates the agencies it deals with to ensure they provide sufficiently reliable information. Accordingly, it is a mistake to 

assume, as Mr. Mahjoub seems to assume, that all unsourced evidence is inherently unreliable and should be excluded. 

 

288      The test the Federal Court has formulated is correct. As well, in the end, the reasonableness of the security certificate 

is amply confirmed by evidence other than unsourced evidence. 

 

289      There is no error of law or palpable and overriding error in the Federal Court’s consideration of the evidence under 

paragraph 83(1)(h), including the evidence said to be hearsay and unsourced. There are no grounds for awarding a permanent 

stay of proceedings. 

 

(e) The use of information derived from torture or cruel, inhuman and degrading treatment 

 

290      It will be recalled that “information that is believed on reasonable grounds to have been obtained as a result of the use 

of torture...or cruel, inhuman or degrading treatment or punishment” is inadmissible: subsection 83(1.1) of the Immigration 

and Refugee Protection Act. 

 

291      In a motion in 2010, the Federal Court excluded some evidence relied upon by the Ministers in the Security 

Intelligence Report because there were reasonable grounds to believe it had a plausible connection to torture or cruel, 

inhuman or degrading treatment or punishment: 2010 FC 787 (F.C.). The Federal Court was persuaded that “significant 

information” had been gathered “by methods that [did] not include the use of torture or [cruel, inhuman or degrading 

treatment or punishment]”: 2010 FC 787 (F.C.) at paras. 116-17, 160-168, 207 and 229. 

 

292      In a general abuse of process motion, Mr. Mahjoub raised this issue again. The Federal Court found that its earlier 

order had remedied any violation of Mr. Mahjoub’s section 7 rights and so no further remedy was warranted to protect trial 
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fairness or to vindicate the interests of justice: 2013 FC 1095 (F.C.) at paras. 120-132. The Federal Court found that the 

Service intended to exclude information obtained by torture or cruel, inhuman or degrading treatment or punishment. At no 

time was it acting in ignorance of Charter standards or in wilful and flagrant disregard of the Charter. 

 

293      Mr. Mahjoub submits that in rejecting its arguments in the abuse of process motion, the Federal Court ignored 

relevant criteria. I am not persuaded that this is so. The Federal Court cited all relevant authority and applied it faithfully to 

the evidence before it. There is no error in law, nor any palpable and overriding error. 

 

294      In assessing this issue, the Federal Court employed a two-step approach for assessing the admissibility of evidence 

under subsection 83(1.1). It drew this approach substantially from the House of Lords decision in A. v. Secretary of State for 

the Home Department, [2005] UKHL 71, [2006] 2 A.C. 221 (U.K. H.L.) and the Supreme Court’s analysis in R. v. S. (R.J.), 

[1995] 1 S.C.R. 451, 121 D.L.R. (4th) 589 (S.C.C.) at pages 565-566 S.C.R. First, the named person or, more typically, 

Special Advocates acting on the named person’s behalf, must demonstrate a “plausible connection” between the use of 

torture or cruel, inhuman or degrading treatment or punishment and the information to be used against him or her. This 

preliminary burden can be met: there is plenty of information available to the public regarding the human rights practices of 

different regimes around the world. As a result, the House of Lords called this a “low bar”: A. and Others at para. 116. Once 

this low standard is met, the onus shifts to the Ministers to adduce evidence that will satisfy the court on the issue of 

admissibility. 

 

295      The Court of Appeal for Ontario has approved and adopted the Federal Court’s two-step approach in France 

(Republic) v. Diab, 2014 ONCA 374, 120 O.R. (3d) 174 (Ont. C.A.) at paragraphs 261-264, and so do I. 

 

296      The Special Advocates argue that for the information to be admissible under subsection 83(1.1), the Ministers should 

be required to prove a negative, namely that the “information could not have come from” torture or cruel, inhuman or 

degrading treatment or punishment, even in the absence of any evidence that the information was derived from torture or 

cruel, inhuman or degrading treatment or punishment. 

 

297      This is inconsistent with the wording of paragraph 83(1)(h) and subsection 83(1.1) of the Immigration and Refugee 

Protection Act. The framework under those provisions is “admissibility absent reasonable grounds,” not “inadmissibility 

unless torture and cruel, inhuman or degrading treatment or punishment has been negatived.” In particular, paragraph 

83(1)(h) states a presumptive rule that information that is reliable and appropriate is admissible. And subsection 83(1.1) 

specifically refers to paragraph 83(1)(h) and excepts information from it where it is “believed on reasonable grounds to have 

been obtained as a result of the use of torture...or cruel, inhuman or degrading treatment or punishment.” 

 

298      Therefore, the approach applied by the Federal Court in this matter is consistent with both other national security 

jurisprudence and the text of the operative provisions themselves. There is no basis upon which this Court should intervene. 

 

(f) Breaches of solicitor-client privilege and litigation privilege: the commingling of documents 

 

299      A full summary of the facts relevant to this issue can be found in the Federal Court’s decision at 2012 FC 669 (F.C.). 

 

300      In July 2011, the Federal Court’s hearing into the reasonableness of the certificate was adjourned for the summer. 

Assistants from the Department of Justice attended at the Federal Court in Toronto to retrieve the Ministers’ documents from 

the courtroom and from a breakout room. The plan was to collect the material, return to the offices of the Department of 

Justice and organize the materials. 

 

301      Inadvertently, the assistants also collected materials stored in Mr. Mahjoub’s breakout room. Both parties’ materials 

were placed, commingled, in an unoccupied office at the Department of Justice. The assistants began to sort the documents. 

Upon suspecting that some of the materials did not belong to the Ministers, they ceased their sorting. Inadvertently, the 

Ministers’ materials had been commingled with Mr. Mahjoub’s materials. 

 

302      Mr. Mahjoub feared that some of his materials — confidential and subject to litigation privilege and solicitor and 

client privilege — had been acquired by the Ministers and had been reviewed. He brought a motion for an immediate stay of 

the proceedings. 
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303      Before ruling on Mr. Mahjoub’s motion for a stay, the Federal Court established a process for separating the 

commingled documents. A Prothonotary presided over the separation process and prepared a report on the results. 

 

304      Taking into account all that had transpired and the Prothonotary’s report, the Federal Court dismissed the motion for 

a permanent stay. It termed the Ministers’ conduct in taking Mr. Mahjoub’s documents as “unintentional and negligent”: 

2012 FC 669 (F.C.) at para. 149. It held that the Ministers had adduced enough evidence showing that Mr. Mahjoub’s 

materials were not reviewed by anyone on the Minister’s team: 2012 FC 669 (F.C.) at paras. 122-133. Overall, it held that 

Mr. Mahjoub was not actually prejudiced. In its view, the actual fairness of the proceedings had not been affected. 

 

305      However, the Federal Court found that the seizure itself was a violation of Mr. Mahjoub’s right against unreasonable 

search and seizure: 2012 FC 669 (F.C.) at paras. 157-158. It also found that the appearance of the fairness of the proceedings 

had suffered. As a result, he found that there was an abuse of process under the so-called residual category — an abuse that 

does not threaten trial fairness but risks undermining the integrity of the judicial process and the administration of justice. 

 

306      However, the Federal Court considered that the most extreme remedy of staying the proceedings was not warranted 

on the facts. In its words, this was not the “clearest of cases that would warrant a permanent stay of proceedings”: 2012 FC 

669 (F.C.) at para. 145. In doing so, it applied a correct understanding of the law to the facts before it. 

 

307      Applying the jurisprudence of the Supreme Court concerning permanent stays of proceedings, the Federal Court 

conducted a balancing exercise, weighing the interests that would be served in granting a stay of proceedings against 

society’s interest in having a final decision on the merits: 2012 FC 669 (F.C.) at para. 146. In doing so, it examined the 

particulars of the case and the nature of the proceedings, Mr. Mahjoub’s circumstances, the seriousness of the Ministers’ 

conduct and its impact on the integrity of the administration of justice, and society’s interest in the adjudication of the case on 

its merits. The Federal Court concluded (at para. 147) that the “affront to fair play and decency caused by the Ministers’ 

taking and co-mingling of Mr. Mahjoub’s privileged documents is not disproportionate to the societal interest of having the 

underlying proceeding continue and be ultimately decided on the merits.” 

 

308      The Federal Court was mindful of the fact that lesser remedies for misconduct are available to address the appearance 

of injury to the administration of justice. So here it ordered a lesser but still significant remedy. Its aim — appropriate given 

the law on point — was “to ensure that the Ministers’ conduct does not undermine society’s expectation in the administration 

of justice” and “to ensure that any affront to the appearance of fairness will not be manifested, perpetuated or aggravated 

through the conduct of the proceedings or by their outcome”: 2012 FC 669 (F.C.) at para. 145. 

 

309      To this end, it stated that “[i]n order to dispel any lingering perception that counsel for the Ministers may have 

reviewed privileged materials belonging to Mr. Mahjoub and to ensure that public confidence in the system of justice is 

maintained,” it would order that relevant members of the Ministers’ litigation team be removed from the file, be barred from 

working on the proceedings or having any further access to any of the materials or information related to the file, and be 

prohibited from discussing the file with anyone: 2012 FC 669 (F.C.) at paras. 136, 143-144, 148 and 155; 2013 FC 1095 

(F.C.) at para. 26. In fashioning this remedy, it was mindful of the law concerning the removal of solicitors discussed by the 

Supreme Court in Celanese Canada Inc. v. Murray Demolition Corp., 2006 SCC 36, [2006] 2 S.C.R. 189 (S.C.C.) and 

applied the factors discussed in that case. 

 

310      Here again, the Federal Court applied correct legal principles to the facts before it. And in making a large number of 

factual findings and in applying the law to the facts before it, the Federal Court did not commit any palpable and overriding 

error. Here again, there are no grounds for the granting of a permanent stay of proceedings. 

 

(g) Breaches of solicitor-client privilege: the interception of privileged calls 

 

(i) Interceptions under section 21 of the Canadian Security Intelligence Service Act until October 2001 

 

311      Certain solicitor-client communications were intercepted under national security warrants authorized by section 21 of 

the Canadian Security Intelligence Service Act. All of the interceptions of solicitor-client communications took place 

following Mr. Mahjoub’s arrest: 2013 FC 1095 (F.C.) at paras. 183-184. Mr. Mahjoub submits that the interception of the 
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solicitor-client communications constitutes an abuse of process warranting a stay of the security certificate proceedings. 

 

312      Here, it must be kept front of mind that the central issue before this Court is the reasonableness of the security 

certificate. The interceptions did not lead to evidence that was used to support the reasonableness of the security certificate. 

The Ministers did not attempt to use any of the communications as evidence. None of the communications forms part of the 

information, above, that supports the reasonableness of the certificate. Thus, the interceptions have nothing to do directly 

with the certificate proceedings before us. 

 

313      The only issue is whether the interception of solicitor-client communications was so abhorrent to our system of 

justice that the security certificate proceedings should be stayed. On this, charging itself correctly on the legal principles 

relating to a stay and applying these principles to the facts before it, the Federal Court declined to grant a stay. There is no 

reviewable error in this. 

 

314      All of the interceptions were carried out under section 21 of the Canadian Security Intelligence Service Act or by way 

of judicial authorization and were conducted in good faith. 

 

315      At the outset, one must recognize that it is inevitable that national security warrants authorizing the interception of 

communications sent and received using Mr. Mahjoub’s phone will result in the interception of solicitor-client 

communications. When a lawyer phones Mr. Mahjoub and discusses the proceedings, those discussions will inevitably be 

intercepted. This sort of “initial interception,” an inevitable one, is not fodder for an abuse of process complaint in itself: 

Atwal, above at paras. 15 and 30. The key is what happens to those interceptions afterwards. 

 

316      In Atwal, this Court held that solicitor-client communications can be intercepted and reviewed by a Director or 

Regional Director General of the Security Service to ascertain whether the communication relates to a “threat to the security 

of Canada.” If not, the communication is destroyed and no further disclosure is made: Atwal at paras. 15 and 30. This has 

been incorporated into a policy that requires an analyst to disengage from the communication once it is known to be a 

solicitor-client communication. This policy then requires the destruction of the communication. Except for a small number of 

calls in which Mr. Mahjoub’s wife acted as an agent, this policy was followed. 

 

317      The Federal Court found as a fact that the Ministers had rebutted all of the presumed prejudice flowing from the 

interception of solicitor-client communications, other than minimal prejudice resulting from the interception of calls 

involving Mr. Mahjoub’s family members who, on occasion, were conveying information as agents of his solicitors. In its 

view, any prejudice resulting from this was “contained if not neutralized completely” by Mr. Mahjoub’s hiring of new 

counsel in 2008, his adoption of a new legal strategy, and the lack of advantage gained by the Ministers: 2013 FC 1095 (F.C.) 

at paras. 191-202. 

 

318      The Federal Court neither erred in law nor did it commit palpable and overriding error in reaching these factually 

suffused conclusions. I reiterate that there was no evidence before the Federal Court suggesting that any intercepted 

information was used, directly or indirectly. 

 

319      Mr. Mahjoub also submits that the Federal Court erred in applying Atwal, above, to certain intercepts during the 

pre-arrest period. But this submission fails because no solicitor-client communications were intercepted during this period. 

 

(ii) Interceptions under the Federal Court release order 

 

320      Mr. Mahjoub was detained after his arrest until June 2007. The Federal Court issued an order that set out release 

terms: Order dated April 5, 2011 in file DES-7-08. 

 

321      One of these terms allowed for the interception of Mr. Mahjoub’s telephone communications. Roughly eighteen 

months later a clarification was made: Order dated December 19, 2008 in file DES-7-08. Under that clarification, “the 

analyst, upon identifying the communication as one between solicitor and client, shall cease monitoring the communication 

and shall delete the interception.” 

 

322      Between the date of the release order and the clarification order, the Canadian Security Intelligence Service believed 
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that it could listen to all calls, including calls containing solicitor and client communications, to determine whether there was 

information that constituted a breach of conditions or a threat. The Federal Court found that the analysts “honestly believed” 

that they could do this. However, in compliance with the policy described above, all copies of the solicitor-client 

communications were destroyed as soon as possible. See 2013 FC 1095 (F.C.) at paras. 204-216. 

 

323      While the clarification order was in place, certain communications containing solicitor-client discussions were 

inadvertently forwarded to the Canada Border Services Agency. But the Federal Court found as a fact that no one listened to 

the communications beyond the extent permitted by the clarification order: 2013 FC 1095 (F.C.) at paras. 224-226. As for 

calls properly forwarded to the Canada Border Services Agency, the Federal Court found that analysts would listen to calls 

forwarded by the Security Service only long enough to establish they were solicitor-client communications and then would 

promptly disengage and lock the communications in a safe. 

 

324      As a result of policies in place, no one other than a few personnel within the Security Service and the Canada Border 

Services Agency accessed the communications. The Federal Court found that the policies contained sufficient safeguards and 

were followed throughout. Thus, in the view of the Federal Court, the presumption of prejudice from the interception of 

solicitor-client calls was rebutted and there was no prejudice to Mr. Mahjoub’s fair trial rights: 2013 FC 1095 (F.C.) at paras. 

217-220. 

 

325      The Federal Court added that there was no “specific evidence” that Mr. Mahjoub had discussed any solicitor-client 

information with his counsel or counsel’s staff in the period between the release order and the clarification order: 2013 FC 

1095 (F.C.) at para. 208. Had the Federal Court so found, its analysis concerning the adherence to policies by the Security 

Service and the Canada Border Services Agency would have sufficed to eliminate any prejudice. 

 

326      Overall, given these facts, the Federal Court did not find that this was the “clearest of cases” warranting a stay. 

 

327      On all these matters, the Federal Court did not commit palpable and overriding error or an error in law or of 

extricable principle. 

 

(iii) The allegation of bias against the Federal Court arising from the breach of solicitor-client privilege 

 

328      In the Federal Court, Mr. Mahjoub submitted that the Canadian Security Intelligence Service’s breach of 

solicitor-client privilege acting under warrants issued by the Federal Court called into question the appearance of impartiality 

of the Court. The Court was said to have been tainted as a result of its “failure to adequately protect potential privileged 

solicitor client communications in the authorized interception by failing to apply proper safeguards required by law” which 

“breached the impartiality or appearance of impartiality and created the impression of the court giving the other side an 

advantage in hearing strategy and information”: Mr. Mahjoub’s memorandum of fact and law at para. 60. Further, the 

impression was created that “if [the Canadian Security Intelligence Service] continued its proceedings, it was for reasons 

derived from the solicitor client interceptions that the court knew was happening, which was a further disadvantage”: ibid. 

 

329      The Federal Court rejected this submission: 2013 FC 1092 (F.C.) at para. 481. 

 

330      There is no reviewable error here. The standard is the assessment of the informed, reasonable person viewing the 

matter realistically and practically: Committee for Justice & Liberty v. Canada (National Energy Board) (1976), [1978] 1 

S.C.R. 369, 68 D.L.R. (3d) 716 (S.C.C.). Against that standard, the mere fact that a court has issued a warrant to allow 

security agencies or law enforcement to do certain things does not implicate that court in the conduct of persons acting under 

that warrant and, thus, render it biased and disqualified from proceeding further. 

 

331      This point is so devoid of merit that the words of this Court in Es-Sayyid v. Canada (Minister of Public Safety and 

Emergency Preparedness), 2012 FCA 59, [2013] 4 F.C.R. 3 (F.C.A.) at paragraph 50 need to be repeated: 

...[T]he Supreme Court has said that alleging bias is “a serious step that should not be undertaken lightly”: [R. v. S. 

(R.D.), [1997] 3 S.C.R. 484, 151 D.L.R. (4th) 193]. Given the harm caused to the administration of justice when 

unsubstantiated allegations are made, and given the serious shortcomings of the opinion tendered in this case, we cannot 

help but express our deep disappointment. 
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(h) The overall delay 

 

332      In the Federal Court, Mr. Mahjoub submitted that delays in the security certificate proceedings violated his rights 

under sections 7 and 11(b) of the Charter and the obligation of the Court to proceed informally and expeditiously under 

paragraph 83(1)(a) of the Immigration and Refugee Protection Act. 

 

333      The Federal Court considered this issue in great depth. It considered the leading jurisprudence of the Supreme Court 

on delay, including Morin, above, R. v. Godin, 2009 SCC 26, [2009] 2 S.C.R. 3 (S.C.C.) and Blencoe, above. It correctly 

identified and applied the principles in these cases. Its decision is also supported by other cases to similar effect. The Federal 

Court did not err in law or in extricable legal principle. 

 

334      In applying the law to the evidence before it, the Federal Court did not commit palpable and overriding error. It 

examined the period from the signing of the second security certificate in February 2008 and the end of the reasonableness 

hearing in January 2013. On the evidence, it found four periods of delay attributable to the Ministers. The Federal Court 

found that any prejudice attributable to the Ministers was largely mitigated during the course of the proceedings. For 

example, the release of critical new disclosure coincided with the adjournment when Mr. Mahjoub changed counsel. 

 

335      In this Court, Mr. Mahjoub submits that “all the delays in this case were created or caused by the Ministers’ failure to 

meet their duty to disclose under section 7 of the Charter”: Mr. Mahjoub’s memorandum of fact and law at para. 72. This 

bald statement ignores the evidence in the case, painstakingly reviewed and enumerated by the Federal Court in its 186 

paragraph decision on this point, to say nothing of the fact that it ignores the standard of palpable and overriding error. 

 

336      Mr. Mahjoub also submits that in assessing delay, the Federal Court should have taken into account the Ministers’ 

decision to proceed from 2000-2007 under the first certificate under an unconstitutional scheme and the inadequate disclosure 

during that time. 

 

337      The Federal Court rejected this argument on the basis that Mr. Mahjoub did not identify any specific delays that 

could have affected the proceedings: 2013 FC 1095 (F.C.) at para. 258. There is no palpable and overriding error in this 

finding. This being said, it is worth observing that much of the activity under the first certificate inured to the benefit of the 

proceedings under the second certificate and likely reduced the time necessary for the issuance and assessment of the second 

certificate. 

 

338      Overall, the Federal Court’s rejection of Mr. Mahjoub’s allegations of unreasonable delay is based on a correct 

understanding of law. The Federal Court did not commit palpable and overriding error in applying the law to these facts. 

 

339      In support of the Federal Court’s finding that there are no legitimate grounds for complaint, much more can be said. 

This was an exceptionally large and very challenging matter, rare if not unique in Canadian legal history: the nature and 

volume of disclosure, the word-by-word level of care needed to manage it because of the need to protect national security 

while ensuring fairness to Mr. Mahjoub, the disruption caused by the replacement of counsel on both sides, the deluge of 

issues, arguments and evidence that rained down upon the Federal Court, the frequent relitigation of issues or litigation of 

issues again but in modified form, the tens of thousands of pages of legal submissions and evidence — sometimes difficult 

and mind-numbing in their detail — and the constantly evolving law in this new, relatively underdeveloped area. Looming 

throughout was the spectre of chaos and error. This, the Federal Court, to its credit, avoided. In the end, the Federal Court 

issued 53 orders, many supported by full reasons for order — to say nothing of the seven complex and intricate reasons for 

judgment under direct review here. All this supports the Federal Court’s finding that there was no unreasonable delay. 

 

(i) The cumulative effect of the foregoing: whether a permanent stay of proceedings should have been granted 

 

340      Before the Federal Court, Mr. Mahjoub sought a stay of the security certificate proceedings against him based on the 

violations of his rights as outlined above and the overall alleged abuse of process. He submits that the Federal Court 

misdirected itself on the availability of a stay. Further, on these facts, the Federal Court should have stayed the security 

certificate proceedings. 
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341      At the outset, Mr. Mahjoub submits that the Federal Court never considered whether an abuse of process should be 

granted because of the cumulative effect of instances of misconduct, errors and other incidents, including instances of 

wrongful acquisition and wrongful use of evidence, violations of solicitor-client privilege and violations of Charter rights: see 

Mr. Mahjoub’s memorandum of fact and law at para. 26. The Federal Court is said to have “ignored” cumulative effects.  

 

342      This submission is flatly wrong, so wrong it should never have been advanced. The Federal Court discusses this at 

paragraphs 494 and 506 to 510 of 2013 FC 1095 (F.C.). At paragraph 494 of 2013 FC 1095 (F.C.), the Federal Court referred 

to the “cumulative Charter rights violations and abuse of process.” The heading just before paragraph 496 of 2013 FC 1095 

(F.C.) is: “Are the remedies that have been afforded on an ongoing basis sufficient to address the cumulative prejudice?” The 

heading just before paragraph 506 of 2013 FC 1095 (F.C.) is: “Taking into account all of the Charter violations and abuses 

holistically and cumulatively, is this the clearest of cases in which no other remedy is reasonably capable of removing that 

prejudice?” As well, the conclusion in paragraph 510 of 2013 FC 1095 (F.C.) specifically speaks of the “cumulative 

effect[s].” 

 

343      The Federal Court properly instructed itself on the general principles governing the granting of a permanent stay for 

an abuse of process: see the analysis at paras. 204-222, above; see 2012 FC 669 (F.C.) at paras. 67-68, 76-79, 138-41 and 144 

and 2013 FC 1095 (F.C.) at paras. 38-44 and 477-478. 

 

344      Mr. Mahjoub submits that the Federal Court improperly required the presence of mala fides before granting a 

permanent stay. He points to 2013 FC 1095 (F.C.) at paragraphs 479 and 486. I disagree. At paragraph 493, the Federal Court 

was discussing cases where mala fides was present but it was not suggesting that mala fides is a necessary precondition for a 

permanent stay. And at paragraph 500, the Federal Court observed that there was no evidence that the interception of 

solicitor-client communications was “committed in bad faith, negligently or with intent to secure litigation advantage,” but in 

no way was the Federal Court suggesting that mala fides is a necessary precondition for a stay. As was mentioned in the 

preceding paragraph, the Federal Court directed itself correctly on the law. 

 

345      The Federal Court found that the cumulative Charter rights violations and abuse of process it had identified earlier in 

its reasons did not approach the level of severity found in the “very rare” cases — cases of egregious and intentional 

misconduct — mentioned in Canada (Minister of Citizenship & Immigration) v. Tobiass, [1997] 3 S.C.R. 391, 151 D.L.R. 

(4th) 119 (S.C.C.): 2013 FC 1095 (F.C.) at paras. 492-494. Thus, this was “not one of those rare cases described in the 

jurisprudence that calls for an immediate and permanent stay of proceedings without further consideration”: 2013 FC 1095 

(F.C.) at paras. 43, 492 and 494. 

 

346      The Federal Court then considered the cumulative prejudice to the fairness of the proceedings. It found that this was 

not significant because the remedies it had awarded or other circumstances had alleviated or mitigated any prejudice: 2013 

FC 1095 (F.C.) at paras. 496-505. 

 

347      There was only one small exception to this, a period of a few months’ delay that would have affected Mr. Mahjoub’s 

liberty interest as a person in detention or subject to stringent conditions of release: 2013 FC 1095 (F.C.) at para. 505. Given 

the “complex case which required consideration of many novel issues,” the complexity added by the involvement of “public 

and closed evidence and proceedings,” a “multitude of counsel”, “exhaustive constitutional and procedural challenges,” 

“ongoing disclosure obligations,” and “periodic detention reviews,” the overall prejudice must be seen as “relatively minor”: 

2013 FC 1095 (F.C.) at paras. 506. 

 

348      Although the overall prejudice was “relatively minor,” the Federal Court decided to weigh the public interest in a 

decision on the merits against the public interest in granting a stay: 2013 FC 1095 (F.C.) at para. 507. 

 

349      In conducting this weighing, the Federal Court (at paragraph 508 of 2013 FC 1095 (F.C.)) cited this Court’s 

observations in Al Yamani v. Canada (Minister of Citizenship & Immigration), 2003 FCA 482, 314 N.R. 347 (F.C.A.) at 

paragraphs 38-39: 

...Terrorist organizations by their nature are unpredictable...an allegation that someone is a former member of a terrorist 

organization therefore is a very serious one. Therefore, the gravity of the allegations argues in favour of continuing the 

proceedings. 
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...I acknowledge that some of the issues raised by the appellant could, in some circumstances, support an abuse of 

process argument. However, in the context of proceedings concerning an allegation there are reasonable grounds to 

believe that the appellant is or was a member of an organization that there are reasonable grounds to believe is or was 

engaged in terrorism, there is a compelling societal interest in obtaining a decision on the merits. 

 

350      Then the Federal Court turned to the case before it (2013 FC 1095 (F.C.) at paras. 509-510): 

The gravity of the allegations against Mr. Mahjoub, that he was a leading member of terrorist organizations and a danger 

to the security of Canada, weighs in favour of a determination of the reasonableness of the security certificate on the 

merits of the case. On the other hand, the above-discussed Charter violations and abuses of the Court’s process by the 

Ministers have resulted in potential unfairness to Mr. Mahjoub. 

Balancing these two factors, I conclude that the importance of the adjudication on the merits of these grave allegations 

that impact on the security of all Canadian outweighs the procedural injustices to Mr. Mahjoub and their cumulative 

effect caused by the Ministers. This is far from the clearest of cases where justice demands a stay. 

 

351      For these reasons, applying the correct law to the facts before it, the Federal Court exercised its discretion against 

staying the security certificate proceedings permanently. 

 

352      On all of this, Mr. Mahjoub has failed to demonstrate any error of law or any palpable and overriding error. Far from 

it: on this factual record, I would have made the same decision the Federal Court did. Indeed, given the Supreme Court’s 

jurisprudence concerning when a permanent stay of proceedings should be granted, it does not seem to be available at all on 

this evidentiary record. 

 

E. Conclusion 

 

353      The legislative regime concerning security certificates, including the procedures for assessing the reasonableness of a 

security certificate, is constitutional. It manifests a commitment to fundamental fairness — a commitment worthy of a free 

and democratic society — to the person named in the certificate, here, Mr. Mahjoub. Viewed alongside other fairness 

features, such as state-funded counsel for Mr. Mahjoub throughout, these particular security certificate proceedings can only 

be seen as fundamentally fair in their execution. True, occasionally mistakes and faults happened and often remedies were 

needed to redress them. But individually or collectively, there is no factual and legal basis upon which the Federal Court 

could have permanently stayed these proceedings. They properly ran their course to a final decision on the merits. 

 

354      In its final decision on the merits (2013 FC 1092 (F.C.)), the Federal Court found that there are reasonable grounds to 

believe that Mr. Mahjoub is inadmissible to Canada on two grounds: by being a danger to the security of Canada (paragraph 

34(1)(d) of the Immigration and Refugee Protection Act) and by being a member of an organization that there are reasonable 

grounds to believe engages, has engaged or will engage in espionage, subversion by force of a government or terrorism 

(paragraph 34(1)(f) of the Immigration and Refugee Protection Act). In finding this, the Federal Court committed no 

reviewable error. 

 

355      As a result, under section 80 of the Immigration and Refugee Protection Act, the security certificate continues to be 

“conclusive proof” that Mr. Mahjoub is inadmissible to Canada and, in the words of section 80, continues to be “a removal 

order that is in force without it being necessary to hold or continue an examination or admissibility hearing.” 

 

F. Disposition 

 

356      For the foregoing reasons, I would dismiss the appeals. In file A-478-14, I would answer the question the Federal 

Court certified for this Court’s consideration as follows: 

Question: Do Part 1, Division 4, Sections 33 and 34, and Part 1, Division 9 of the Immigration and Refugee Protection 
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Act, as well as sections 4, 6 and 7(3) of An Act to amend the Immigration and Refugee Protection Act (certificate and 

special advocate) and to make a consequential amendment to another Act breach section 7 of the Charter by denying the 

named person [here, Mr. Mahjoub] the right to a fair hearing? If so, are the provisions justified under section 1? 

Answer: Section 7 of the Charter is not infringed. It is not necessary to answer the question regarding section 1 of the 

Charter. 

Richard Boivin J.A.: 

I agree 

Judith Woods J.A.: 

I agree 

 

Appeal dismissed. 
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refused to provide more detailed plan and requested meeting with Superintendent — Superintendent did not grant applicants’ 

request for meeting and, after several exchanges over several months, issued order withdrawing from applicants’ 

administration 48 of oldest files — Superintendent also issued order that applicants not be given any new files to administer 

— Applicants’ application for judicial review of orders issued by Superintendent of Bankruptcy was dismissed — Trial judge 

found Superintendent had statutory authority to make orders for protection of estates under administration — Trial judge 

found Superintendent’s exercise of his discretion in this case was not patently unreasonable — Trial judge found 

Superintendent did not exercise his authority for any extraneous reasons — Trial judge found, given applicants’ repeated 

refusal to comply with Superintendent’s instructions, it was not unreasonable for Superintendent to determine that 

administration of oldest files was compromised and that protective measures were necessary — Applicants appealed — 

Appeal dismissed — Applicants not entitled to hearing on conservatory measures before they were implemented — Specific 

hearing not necessary — Applicants had been in contact with Office of Superintendent of Bankruptcy and knew 

consequences of non-action — Conservatory measures had been put in place to protect third parties and required quick 
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Bankruptcy and insolvency --- Administration of estate — Miscellaneous issues 

Applicants were trustees in bankruptcy — Superintendent of Bankruptcy instituted plan for timely administration of files — 

Pursuant to study conducted under plan, 99 trustees in bankruptcy, including applicants, had files that had not been closed in 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2005495052&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2005495052&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Marchand Syndics Inc. c. Laperrière, 2006 CAF 368, 2006 FCA 368, 2006...  

2006 CAF 368, 2006 FCA 368, 2006 CarswellNat 4509, 2006 CarswellNat 3726... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2 

 

timely manner — Superintendent of Bankruptcy ordered applicants to provide plan for closure of its oldest files — 

Applicants’ plan was not deemed sufficient and Superintendent of Bankruptcy requested more detailed plan — Applicants 

refused to provide more detailed plan and requested meeting with Superintendent — Superintendent did not grant applicants’ 

request for meeting and, after several exchanges over several months, issued order withdrawing from applicants’ 

administration 48 of oldest files — Superintendent also issued order that applicants not be given any new files to administer 

— Applicants’ application for judicial review of orders issued by Superintendent of Bankruptcy was dismissed — Trial judge 

found Superintendent had statutory authority to make orders for protection of estates under administration — Trial judge 

found Superintendent’s exercise of his discretion in this case was not patently unreasonable — Trial judge found 

Superintendent did not exercise his authority for any extraneous reasons — Trial judge found, given applicants’ repeated 

refusal to comply with Superintendent’s instructions, it was not unreasonable for Superintendent to determine that 

administration of oldest files was compromised and that protective measures were necessary — Applicants appealed — 

Appeal dismissed — Applicants not entitled to hearing on conservatory measures before they were implemented — Specific 

hearing not necessary — Applicants had been in contact with Office of Superintendent of Bankruptcy and knew 

consequences of non-action — Conservatory measures had been put in place to protect third parties and required quick 

implementation — Measures were temporary — Procedures for judicial review existed and had been undertaken — 

Superintendent did not act as judge and jury — Conservatory measures were not legal action; rather, Superintendent merely 

exercised powers incidental to function — Property rights under Canadian Bill of Rights not engaged — Rational connection 

existed between facts underlying decision to implement conservatory measures. 

APPEAL by applicants from judgment reported at Marchand Syndics Inc. c. Laperrière (2004), 2004 CarswellNat 6112, 

2004 FC 1584, (sub nom. Marchand Syndics Inc. v. Laperrière) 272 F.T.R. 16 (Eng.), 2004 CarswellNat 4090, 2004 CF 

1584 (F.C.), challenging conservatory measures implemented by Superintendent of Bankruptcy. 

 

G. Létourneau J.A.: 

 

ISSUES 

 

1      The appellants are challenging a decision by Madam Justice Tremblay-Lamer of the Federal Court (judge) dated 

November 10, 2004. They raised three grounds for appeal including one regarding the judge’s refusal to hear a motion for her 

disqualification. They wisely withdrew this ground of appeal at the hearing. 

 

2      At the hearing, the two issues that we accepted and regarding which we invited counsel to submit their arguments, are 

the following: 

(a) Did the appellants have the right to be heard before conservatory measures were taken with respect to the estate 

managed by the appellants pursuant to section 14.03 of the Bankruptcy Act, R.S.C. 1985, c. B-3 (Act), such that 

there was a breach of procedural fairness? 

(b) Was there a rational connection between the facts giving rise to the decision to use conservatory measures and 

the conservatory measure directing the official receiver not to appoint the appellants to administer any new 

ordinary administration estates until further notice or until a decision had been made under section 14.01 of the 

Act? 

[Emphasis added.] 

 

3      The appellants state that, in the absence of a rational connection, the measure was legally unfounded and is therefore 

void because it breaches section 14.03 of the Act and paragraphs 18.1(3)(b) and 4(a), (c) and (f) of the Federal Courts Act, 

R.S.C. 1985, c. F-7. 

 

4      I refer to the provisions of the Act as well as the directions on conservatory measures relevant to the resolution of the 

dispute: 

PART I PARTIE I 
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ADMINISTRATIVE OFFICIALS FONCTIONNAIRES ADMINISTRATIFS 

Superintendent Surintendant 

5. 5. 

[...] ... 

Extent of supervision Surveillance 

(2) The Superintendent shall supervise the administration of 

all estates and matters to which this Act applies. 

(2) Le surintendant contrôle l’administration des actifs et des 

affaires régis par la présente loi. 

[...] ... 

Powers of Superintendent Pouvoirs du surintendant 

(4) The Superintendent may (4) Le surintendant peut: 

(a) intervene in any matter or proceeding in court, where the 

Superintendent considers it expedient to do so, as if the 

Superintendent were a party thereto; 

a) intervenir dans toute affaire ou dans toute procédure 

devant le tribunal, lorsqu’il le juge à propos, comme s’il y 

était partie; 

(b) issue, to official receivers, trustees, administrators of 

consumer proposals made under Division II of Part III and 

persons who provide counselling pursuant to this Act, 

directives with respect to the administration of this Act and, 

without restricting the generality of the foregoing, directives 

requiring them 

b) donner aux séquestres officiels, aux syndics, aux 

administrateurs au sens de la section II de la partie III et aux 

personnes chargées de donner des consultations au titre de la 

présente loi des instructions relatives à l’exercice de leurs 

fonctions, et notamment leur enjoindre de conserver certains 

dossiers et de lui fournir certains renseignements; 

(i) to keep such records as the Superintendent may require, 

and 

c) donner les instructions nécessaires à l’exécution de toute 

décision qu’il prend en vertu de la présente loi ou 

susceptibles de faciliter l’application de la présente loi et des 

Règles générales, et notamment en ce qui touche les 

attributions des syndics et des séquestres et celles des 

administrateurs au sens de l’article 66.11; 

(ii) to provide the Superintendent with such information as 

the Superintendent may require; 

d) donner des instructions régissant les critères relatifs à la 

délivrance des licences de syndic, les qualités requises pour 

agir à titre de syndic et les activités des syndics; 

(c) issue such directives as may be necessary to give effect to 

any decision made by the Superintendent pursuant to this Act 

or to facilitate the carrying out of the purposes and 

provisions of this Act and the General Rules, including, 

without limiting the generality of the foregoing, directives 

relating to the powers, duties and functions of trustees, of 

receivers and of administrators as defined in section 66.11; 

e) prescrire, par instruction, la forme de documents requis 

pour l’application de la présente loi, ainsi que les 

renseignements à y porter. 

(d) issue directives governing the criteria to be applied by the 

Superintendent in determining whether a trustee licence is to 

be issued to a person and governing the qualifications and 

activities of trustees; and 

  

(e) issue directives prescribing the form of any document 

that is by this Act to be prescribed and the information to be 

given therein. 

  

13.2 13.2 

[...] ... 

Suspension or cancellation Suspension ou annulation 

(5) A licence may be suspended or cancelled by the 

Superintendent 

(5) Une licence peut être suspendue ou annulée par le 

surintendant: 

(a) if the trustee is convicted of an indictable offence; a) si le syndic a été reconnu coupable d’un acte criminel; 

(b) if the trustee has failed to comply with any of the 

conditions or limitations to which the licence is subject; 

b) si le syndic n’a pas observé l’une des conditions ou 

restrictions de sa licence; 

(c) if the trustee has ceased to act as a trustee; or c) si le syndic a cessé d’agir à ce titre; 

(d) at the request of the trustee. d) à la demande du syndic. 

Code of ethics Codes de déontologie 

13.5 A trustee shall comply with such code of ethics 13.5 Les syndics sont tenus de se conformer aux codes de 
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respecting the conduct of trustees as may be prescribed. déontologie régissant leur conduite qui peuvent être 

prescrits. 

Decision affecting licence Décision relative à la licence 

14.01(1) Where, after making or causing to be made an 

investigation into the conduct of a trustee, it appears to the 

Superintendent that 

14.01(1) Après avoir tenu ou fait tenir une enquête sur la 

conduite du syndic, le surintendant peut prendre l’une ou 

plusieurs des mesures énumérées ci-après, soit lorsque le 

syndic ne remplit pas adéquatement ses fonctions ou a été 

reconnu coupable de mauvaise administration de l’actif, soit 

lorsqu’il n’a pas observé la présente loi, les Règles générales, 

les instructions du surintendant ou toute autre règle de droit 

relative à la bonne administration de l’actif, soit lorsqu’il est 

dans l’intérêt public de le faire: 

(a) a trustee has not properly performed the duties of a 

trustee or has been guilty of any improper management of an 

estate, 

a) annuler ou suspendre la licence du syndic; 

(b) a trustee has not fully complied with this Act, the General 

Rules, directives of the Superintendent or any law with 

regard to the proper administration of any estate, or 

b) soumettre sa licence aux conditions ou restrictions qu’il 

estime indiquées, et notamment l’obligation de se soumettre 

à des examens et de les réussir ou de suivre des cours de 

formation; 

(c) it is in the public interest to do so,—the Superintendent 

may do one or more of the following: 

c) ordonner au syndic de rembourser à l’actif toute somme 

qui y a été soustraite en raison de sa conduite. 

(d) cancel or suspend the licence of the trustee;   

(e) place such conditions or limitations on the licence as the 

Superintendent considers appropriate including a 

requirement that the trustee successfully take an exam or 

enrol in a proficiency course, and 

  

(f) require the trustee to make restitution to the estate of such 

amount of money as the estate has been deprived of as a 

result of the trustee’s conduct. 

  

Application to former trustees Application aux anciens syndics 

(1.1) This section and section 14.02 apply, in so far as they 

are applicable, in respect of former trustees, with such 

modifications as the circumstances require. 

(1.1) Dans la mesure où ils sont applicables, le présent article 

et l’article 14.02 s’appliquent aux anciens syndics avec les 

adaptations nécessaires. 

Delegation Délégation 

(2) The Superintendent may delegate by written instrument, 

on such terms and conditions as are therein specified, any or 

all of the Superintendent’s powers, duties and functions 

under subsection (1), subsection 13.2(5), (6) or (7) or section 

14.02 or 14.03. 

(2) Le surintendant peut, par écrit et aux conditions qu’il 

précise dans cet écrit, déléguer tout ou partie des attributions 

que lui confèrent respectivement le paragraphe (1), les 

paragraphes 13.2(5), (6) et (7) et les articles 14.02 et 14.03. 

Notification to trustees Notification 

(3) Where the Superintendent delegates in accordance with 

subsection (2), the Superintendent or the delegate shall 

(3) En cas de délégation aux termes du paragraphe (2), le 

surintendant ou le délégué doit: 

(a) where there is a delegation in relation to trustees 

generally, give written notice of the delegation to all trustees; 

and 

a) dans la mesure où la délégation vise les syndics en 

général, en aviser tous les syndics par écrit; 

(b) whether or not paragraph (a) applies, give written notice 

of the delegation of a power to any trustee who may be 

affected by the exercise of that power, either before the 

power is exercised or at the time the power is exercised. 

b) en tout état de cause, aviser par écrit, avant l’exercice du 

pouvoir qui fait l’objet de la délégation ou lors de son 

exercice, tout syndic qui pourrait être touché par l’exercice 

de ce pouvoir. 

Notice of proposed decision to trustee Avis au syndic 

14.02(1) Where the Superintendent intends to exercise any of 

the powers referred to in subsection 14.01(1), the 

Superintendent shall send the trustee written notice of the 

powers that the Superintendent intends to exercise and the 

14.02(1) Lorsqu’il se propose de prendre l’une des mesures 

visées au paragraphe 14.01(1), le surintendant envoie au 

syndic un avis écrit et motivé de la mesure qu’il entend 

prendre et lui donne la possibilité de se faire entendre. 
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reasons therefor and afford the trustee a reasonable 

opportunity for a hearing. 

Procedure at hearing Procédure de l’audition 

(2) At a hearing referred to in subsection (1), the 

Superintendent 

(2) Lors de l’audition, le surintendant: 

(a) has the power to administer oaths; a) peut faire prêter serment; 

(b) is not bound by any legal or technical rules of evidence in 

conducting the hearing; 

b) n’est lié par aucune règle juridique ou procédurale en 

matière de preuve; 

(c) shall deal with the matters set out in the notice of the 

hearing as informally and expeditiously as the circumstances 

and a consideration of fairness permit; and 

c) règle les questions exposées dans l’avis d’audition avec 

célérité et sans formalisme, eu égard aux circonstances et à 

l’équité; 

(d) shall cause a summary of any oral evidence to be made in 

writing. 

d) fait établir un résumé écrit de toute preuve orale. 

Record Dossier et audition 

(3) The notice referred to in subsection (1) and, where 

applicable, the summary of oral evidence referred to in 

paragraph (2)(d), together with such documentary evidence 

as the Superintendent receives in evidence, form the record 

of the hearing and the record and the hearing are public, 

unless the Superintendent is satisfied that personal or other 

matters that may be disclosed are of such a nature that the 

desirability of avoiding public disclosure of those matters, in 

the interest of a third party or in the public interest, 

outweighs the desirability of the access by the public to 

information about those matters. 

(3) L’audition et le dossier de l’audition sont publics à moins 

que le surintendant ne juge que la nature des révélations 

possibles sur des questions personnelles ou autres est telle 

que, en l’espèce, l’intérêt d’un tiers ou l’intérêt public 

l’emporte sur le droit du public à l’information. Le dossier de 

l’audition comprend l’avis prévu au paragraphe (1), le 

résumé de la preuve orale visé à l’alinéa (2)d) et la preuve 

documentaire reçue par le surintendant. 

Decision Décision 

(4) The decision of the Superintendent after a hearing 

referred to in subsection (1), together with the reasons 

therefor, shall be given in writing to the trustee not later than 

three months after the conclusion of the hearing, and is 

public. 

(4) La décision du surintendant est rendue par écrit, motivée 

et remise au syndic dans les trois mois suivant la clôture de 

l’audition, et elle est publique. 

Review by Federal Court Examen de la Cour fédérale 

(5) A decision of the Superintendent given pursuant to 

subsection (4) is deemed to be a decision of a federal board, 

commission or other tribunal that may be reviewed and set 

aside pursuant to the Federal Courts Act. 

(5) La décision du surintendant, rendue et remise 

conformément au paragraphe (4), est assimilée à celle d’un 

office fédéral et comme telle est soumise au pouvoir 

d’examen et d’annulation prévu à la Loi sur les Cours 

fédérales. 

Conservatory measures Mesures conservatoires 

14.03(1) The Superintendent may, for the protection of an 

estate in the circumstances referred to in subsection (2), 

14.03(1) Pour assurer la sauvegarde d’un actif dans les 

circonstances visées au paragraphe (2), le surintendant peut: 

(a) direct a person to deal with property of the estate 

described in the direction in such manner as may be 

indicated in the direction, including the continuation of the 

administration of the estate; 

a) donner instruction à quiconque de s’occuper des biens de 

l’actif visé dans les instructions conformément aux modalités 

qui y sont indiquées, notamment d’en continuer 

l’administration; 

(b) direct any person to take such steps as the Superintendent 

considers necessary to preserve the books, records, data, 

including data in electronic form, and documents of the 

estate; 

b) donner instruction à quiconque de prendre les mesures 

qu’il estime nécessaires à la sauvegarde des livres, registres, 

données sur support électronique ou autre, et documents de 

l’actif; 

(c) direct a bank or other depository not to pay out funds 

held to the credit of the estate except in accordance with the 

direction; and 

c) donner instruction à une banque ou autre dépositaire de ne 

faire aucun paiement sur les fonds détenus au crédit de cet 

actif, si ce n’est conformément à l’instruction; 

(d) direct the official receiver not to appoint the trustee in 

respect of any new estates until a decision is made under 

subsection 13.2(5) or 14.01(1). 

d) donner instruction au séquestre officiel de ne plus nommer 

le syndic en cause pour administrer de nouveaux actifs tant 

qu’une décision n’est pas rendue au titre des paragraphes 
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13.2(5) ou 14.01(1). 

Circumstances Circonstances 

(2) The circumstances in which the Superintendent is 

authorized to exercise the powers set out in subsection (1) 

are where 

(2) Le surintendant peut exercer les pouvoirs visés au 

paragraphe (1) dans les circonstances suivantes: 

(a) an estate is left without a trustee by the death, removal or 

incapacity of the trustee; 

a) le décès, la destitution ou l’empêchement du syndic 

responsable de l’actif; 

(b) the Superintendent makes or causes to be made any 

investigation pursuant to paragraph 5(3)(e); 

b) la tenue par lui de l’enquête prévue à l’alinéa 5(3)e); 

(c) the Superintendent exercises any of the powers set out in 

section 14.01; 

c) l’exercice par lui des pouvoirs visés à l’article 14.01; 

(d) the fees referred to in subsection 13.2(2) have not been 

paid in respect of the trustee’s licence; 

d) le défaut de paiement de droits prévus au paragraphe 

13.2(2) à l’égard de la licence du syndic; 

(e) a trustee becomes insolvent; e) l’insolvabilité du syndic; 

(f) a trustee is convicted of an indictable offence or has failed 

to comply with any of the conditions or limitations to which 

the trustee’s licence is subject; or 

f) le syndic a été reconnu coupable d’un acte criminel ou n’a 

pas observé l’une des conditions ou restrictions de sa licence; 

(g) a circumstance referred to in paragraph 13.2(5)(c) or (d) 

exists and the Superintendent is considering cancelling the 

licence under subsection 13.2(5). 

g) le fait qu’il envisage d’annuler la licence du syndic au titre 

des alinéas 13.2(5)c) ou d). 

 

 

5      I have not referred to the provisions relied on from the Federal Courts Act because they are not necessary to the 

resolution of the dispute. 

 

6      Some background is required regarding the issuance of this conservatory measure, which was not the only one. Others 

were issued, withdrawing the appellants’ administration of 48 files and entrusting them to the official receiver to ensure their 

conservation, and then to an agent of the Office of the Superintendent for Bankruptcy, for their administration and settlement: 

see the appeal book, volumes 5 and 6, pages 969 to 972 and 997 to 1,000. 

 

THE FACTS AND THE PROCEDURE 

 

7      The judge properly summarized the factual background of this case and the circumstances leading ultimately to the 

issuance of the conservatory measures. We need not review all of them even though they are very informative and 

enlightening in regard to the appellants’ conduct. I will simply refer to paragraphs 2 to 5, 7 to 23 and 28 to 31 of her decision. 

[2] The applicants were the subject of a number of reports of the Office of the Superintendent of Bankruptcy (OSB) for 

more than a decade because their administration displayed some chronic deficiencies in the time taken to close files. An 

audit report in January 1992 indicated, for example, that a file opened in February 1973 had never been closed. In 

February 2004, this file was still open and the monies had still not been distributed to the creditors, when the balance of 

the trust account in this case amounted to $575,505.30. 

[3] That may represent the most extreme case, but other supervision and audit reports, in October 2000 and March 2003, 

indicate the same problems. 

[4] Seven agreements in relation to closure plans were developed during the period from 1993 to 2001 by the OSB in 

collaboration with the applicants under which they would proceed to close their files that were more than three years 

old. Only one of these seven plans (the 1996 one) was implemented by the applicants. 

[5] Moreover, during this period, many creditors complained about the slowness with which the applicants were 

completing the administration of their file and a number of judgments of the Superior Court of Quebec denounced their 

negligence. 

. . . 
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[7] In July 2003, the OSB began the Initiative for the Orderly and Timely Administration of Insolvency Estates (IAPO) 

throughout the country. Pursuant to paragraph 5(3)(e) of the Act, the OSB conducted a general investigation to identify 

all the trustees in Canada who had not managed to close their files in less than three years at an acceptable level. To be 

identified by this program, the ordinary administration files dating back more than three years had to make up more than 

60% of the trustee’s inventory, and summary administration files had to make up more than 15%. 

[8] The goal of the IAPO was to lower these levels to less than 40% and 10% respectively. Ninety-nine trustees were 

identified in this investigation, and the applicants were included in this group. 

[9] On August 5, 2003, Ms. Lorraine Provost, the OSB representative, wrote to the 99 trustees who had been identified 

urging them to provide, within 15 business days, a closure plan acceptable to the OSB and to demonstrate regular 

progress throughout the year. The monthly reports were to list, at minimum, the files closed in the preceding month and 

the files that would be closed in the current month, as well as provide any further information concerning the status of 

the other files that were to be closed under the plan. She explained that the OSB considered a file to be closed only when 

the trustee obtained his or her discharge, and not earlier. 

[10] In the letter she sent to the applicants, she noted that 94.29% of the ordinary files and 57.76% of the summary files 

of Georges Marchand, and 97.70% of the ordinary files and 62.63% of the summary files of Bruno Marchand had been 

open for more than three years. 

[11] The applicants and all the other trustees identified in the IAPO program were also informed that failure to produce 

the documents or comply with the requests for a closure plan acceptable to the OSB within the time allotted would 

expose them to conservatory measures under section 14.03 of the Act. 

[12] On August 26, 2003, the applicants submitted to the OSB a table in which they indicated the number of files they 

planned to close for each of the following four quarters commencing September 1, 2003. 

[13] The exchange of correspondence between the parties during this period is crucial, since it is at the heart of the 

litigation. It is important, therefore, to relate its content in some detail. 

[14] On September 4, 2003, Mr. Georges Marchand sent a letter to Mr. François Leblanc of the OSB in which he stated 

that he had understood that the closure plan was to be more detailed, and further details were provided on September 8, 

2003. 

[15] In a letter sent on the same date, Ms. Provost explained that the suggested plan was not acceptable. To be 

acceptable, the plan had to indicate: 

• the number of summary administration files of more than three years for which receipts and disbursements returns 

would be produced; 

• the number of summary administration files of more than three years for which the trustee’s discharge would be 

obtained; 

• the number of ordinary administration files of more than three years for which receipts and disbursements returns 

would be produced; 

• the number of ordinary administration files of more than three years for which the trustee’s discharge would be 

obtained. 

[16] The OSB also asked that the applicants supply a detailed list of the files that were to be closed within the next 

quarter. 

[17] In a letter dated September 10, 2003, the applicants asked the OSB for clarifications as to all of the comments 

exchanged in the letter of August 5, 2003, and more particularly the reference to section 14.03 of the Act. The applicants 

further explained that in their opinion the decision of the Superior Court in Abderrazik (Syndic de), [2002] J.Q. No. 2241 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002454125&pubNum=0006711&originatingDoc=I22a7097484626e10e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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(S.C.) (QL), the OSB did not have authority to demand a detailed list of the files to be closed. 

[18] On September 19, 2003, in reply to this letter, Ms. Provost informed the applicants that the plan submitted was not 

accepted by the OSB. She explained that the expression [translation] “the files closed” meant that the OSB would 

receive, before the deadline, a document showing that the trustee had been discharged, i.e. the certificate of compliance 

or order of discharge. 

[19] On September 25, 2003, the applicants’ counsel wrote a further letter to Ms. Provost. He repeated that the plan 

submitted was acceptable and that the request for a detailed list went beyond the OSB’s administrative authority. He 

suggested a meeting within 90 days, should that prove necessary, to discuss this matter. 

[20] In a letter dated October 24, 2003, the OSB counsel again notified the applicants that the plan submitted was not 

acceptable and requested a written undertaking to close on a priority basis files dating back ten years or more with a 

bank balance of $25,000 or more, that is, a total of 17 ordinary administration files, a list of which was provided to 

them. 

[21] On October 31, 2003, the applicant’s counsel replied to the letter of October 24, 2003, providing some figures in 

respect of the closure of files and objectives to be achieved within the period in question. He suggested a meeting in 

early January 2004 to describe and review the efforts made for that purpose over a represented period of several months. 

[22] On November 7, 2003, the OSB counsel stated that the case was very serious. He said that the OSB request in 

relation to the file closure plan remained unchanged. 

[23] That same day, the applicant’s counsel renewed his request for a meeting in early January 2004 and asked once 

again what statutory authority the OSB had to demand a sequential order of closure of the files. 

. . . 

[28] He also mentioned that the process of closing a bankruptcy file is subject to some delays over which the trustee has 

no control. That is why the IAPO program normally gives the trustees 12 months in which to present their evidence. It 

was not fair that the respondent was suggesting the imposition of conservatory measures after only six months. The 

applicants were available to discuss the actual and meaningful progress in the closure process and thereby to avoid 

conservatory measures being taken. 

[29] It was at that point, in view of the repeated refusal of the applicants to comply with the OSB requirements, that the 

respondent’s decision to impose two series of conservatory measures directions crystallized. These measures were taken 

only in regard to the 48 files with large bank balances ($10,000 or more) since those are the files that are likely to 

produce a dividend for the creditor. 

[30] The first series, which took effect on February 10, 2004, provided: 

• that 48 active ordinary administration files opened for several years would be withdrawn from the applicants until 

the official receiver wound up their administration or a custodial trustee was appointed for that purpose; and 

• that the applicants could not be assigned any new ordinary administration files by the official receiver. 

[31] The second series, issued on February 24, 2004, resulted in the firm of H.H. Davis & Associés Inc. being instructed 

to wind up the administration of the 48 files withdrawn from the applicants. 

 

8      As the judge states, the Office of the Superintendent did not take the conservatory measures capriciously. They were 

taken following a history of inexcusable delays sanctioned by the Court: see Société Chapichou Inc. v. Procureur général du 

Canada (March 16, 1995), Doc. C.S. 500-11-002944-862 (C.S. Que.), where the judge determined that there was no valid 

excuse for the trustee’s failure to finalize the matter and that the trustee was solely responsible for the delays described as 

unacceptable; Dubois, Re, [1995] A.Q. No. 1684 (C.S. Que.), where the judge stated that it seemed difficult to justify 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002454125&pubNum=0006711&originatingDoc=I22a7097484626e10e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995605537&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995605538&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Marchand Syndics Inc. c. Laperrière, 2006 CAF 368, 2006 FCA 368, 2006...  

2006 CAF 368, 2006 FCA 368, 2006 CarswellNat 4509, 2006 CarswellNat 3726... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9 

 

prolonging the management of a small estate for eight years; Benchaya, Re (January 17, 2000), Doc. C.S. Montréal 

500-11-006335-976 (C.S. Que.); Benchaya, Re (July 6, 2000), Doc. C.S. Montréal 500-11-006335-976 (C.S. Que.), where 

the trustee, in the same matter, was fined $1,000 for contempt of court because he refused to obey an order of the Superior 

Court directing him to pay the debtor the amount of $5,157.92; Blais, Re [2003 CarswellQue 124 (C.S. Que.)], S.C. No. 

405-11-000158-897, January 15, 2003, where Sénécal J. determined that there was no justification for the matter to have 

dragged on for 10 years. 

 

9      The appellants challenged the validity of these measures before both the Superior Court of Québec and the Federal 

Court on practically the same basis, however without elaborating the argument of unconstitutionality based on paragraph 2(e) 

of the Canadian Bill of Rights in their written memorandum before us. They were successful in the Superior Court: see 

Marchand syndics inc. c. Canada (Procureur général), [2005] R.J.Q. 2094 (C.S. Que.). The Superior Court declared that 

paragraphs 14.03(1)(a) and (d) of the Act were inoperative because they were inconsistent with paragraphs 1(a) and 2(e) of 

the Canadian Bill of Rights. The respondents appealed and the matter is now pending before the Court of Appeal of Québec. 

 

10      By contrast, the Federal Court dismissed the appellants’ arguments accepted by the Superior Court of Québec. Hence 

the appeal before us by Marchand Syndics Inc. as well as the trustees Georges and Bruno Marchand. 

 

11      On appeal before us, I must say that the appellants were in no rush to move their case forward. On July 15, 2005, the 

Court awarded them an extension of time to file a reply to a motion to dismiss their appeal for failing to proceed diligently, 

without costs: see docket A-658-04, order dated July 15, 2005. In a decision dated August 25, 2005, the Court observed that 

more than eight months had elapsed since the motion had been filed and that the appellant had not taken any steps to advance 

the matter. The Court nevertheless dismissed the motion to dismiss the appeal, but ordered the appellants to pay $1,000 in 

costs, payable immediately: see docket A-658-04, order dated August 25, 2005. 

 

12      Finally, on July 18, 2006, the Court dismissed an unfounded application by the appellants to suspend the hearing of 

this appeal. It ordered them to pay $1,500 in costs, payable immediately regardless of the outcome of the litigation. The Court 

also ordered the judicial administrator to schedule the hearing of this appeal, which had already dragged on enough, as soon 

as possible. Accordingly, it was heard on October 18, 2006, i.e. three months after the order: see docket A-658-04, order 

dated July 18, 2006. 

 

ANALYSIS OF THE APPELLANTS’ SUBMISSIONS AND OF THE DECISION BY THE JUDGE OF THE 

FEDERAL COURT 

 

The alleged breach of procedural fairness 

 

13      The appellants submit that the directions for conservatory measures were issued in breach of the rules of procedural 

fairness and fundamental justice. Three grounds were raised at the hearing in support of this argument. First, the appellants 

contend that they had the right to be heard, in an oral hearing, on the advisability of issuing conservatory measures. Second, 

the measures are measures of indefinite duration and they seriously compromise their right to practice. Third, the measures 

were issued by a person who was both judge and a party, thereby breaching the rule of Nemo judex in causa sua: no one can 

be a judge in their own case. 

 

14      I will examine each of these arguments, beginning with the right to be heard. I must point out though, as with the 

unconstitutionality argument based on the Canadian Bill of Rights, this procedural fairness argument, as pleaded at the 

hearing, does not appear in the notice of appeal as a ground of appeal or in the appellant’s written memorandum. The only 

breach of procedural fairness that they raised is the one relating to the refusal to receive the motion to disqualify the judge. 

And that is a ground for appeal that they withdrew. The appellants’ counsel simply referred us to paragraph 20 of their 

written memorandum, where it states that their memorandum of fact and law filed at first instance supplements the arguments 

set out therein. Yet, there was no such argument. Nevertheless, section 337 indeed provides that the notice of appeal must set 

out a complete and concise statement of the grounds intended to be argued. These are the grounds normally elaborated in the 

memorandum of fact and law. The appellants’ notice of appeal is twenty (20) pages long and reflects everything but the 

complete, concise, and precise grounds of appeal. It is in fact a veiled, deficient memorandum of fact and law. 

 

The right to be heard before conservatory measures are directed under section 14.03 of the Act 
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15      At the hearing, the appellants claimed that they were entitled to an oral hearing on the conservatory measures, 

presumably before a third party, probably a judge, to decide whether such measures should be issued. It is difficult to know 

the appellants’ exact position because, as I said, their memorandum of fact and law did not refer to this issue, much less the 

issue of the right to be heard by a third party. The respondent’s counsel, in relying on this same procedural fairness that the 

appellants so ardently claimed, objected to a new ground of appeal being raised for the first time on appeal, at the hearing, 

when it did not appear in the written memorandum or in the notice of appeal. The oral arguments of the appellants’ counsel 

were not much more enlightening on the issue, as they simply stated that the hearing could not take place before the same 

person, nothing more. 

 

16      In fact, the appellants challenge our Court’s decision in Groupe G. Tremblay Syndics Inc. v. Canada (Superintendent 

of Bankruptcy), 2001 FCA 46 (Fed. C.A.), where our Court dismissed a similar claim to a right to an oral hearing when 

resorting to conservatory measures. At paragraphs 4 to 6, the Court writes: 

[4] In such circumstances, it is hardly surprising that the Superintendent thought it necessary to take conservatory 

measures to protect the assets which, objectively, on the evidence before him, seemed to be at risk at the time. 

[5] We consider that there is no merit in the appellants’ argument that the Superintendent failed to observe the rules of 

natural justice in dealing with them. The appellants were aware of the audits taking place in their offices. They knew 

that a number of complaints had been filed against them and they knew the nature of the complaints. As the motions 

judge properly pointed out, they had several opportunities to be heard and to provide explanations about the alleged 

deficiencies, but chose to ignore them. They are hardly in any position to complain now. 

[6] Finally, the appellants argued that the Superintendent taking control of the estate records was a disguised revocation 

of their trustee licence without their having an opportunity to be heard as required in s. 14.02 of the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3, as amended (”the Act”). This argument is without basis in the case at bar and is 

founded on a misapprehension, not to say distortion, of the action taken by the Superintendent. The taking control of the 

estate records, which was made necessary by the appellants’ conduct, was a measure taken to protect a third party’s 

property involved in an administrative and disciplinary inquiry. This inquiry is now concluded, disciplinary proceedings 

have been initiated and the appellants may exercise the rights conferred on them by s. 14.02, if that has not already been 

done. 

[Emphasis added.] 

 

17      In this case, as in Tremblay, the appellants had many opportunities to express their point of view regarding the requests 

by the Office of the Superintendent. They were well aware of the allegations against them. They provided explanations in that 

regard on more than one occasion. They knew they had been asked to provide a detailed plan for the closing of files that had 

been long drawn out to the detriment of the creditors, failing which they would face conservatory measures. They refused to 

do so on the grounds that in their opinion, the Office of the Superintendent did not have the authority to demand such a plan 

from them. 

 

18      In passing, the appellants’ counsel argued at the hearing that the judge improperly determined that their clients had not 

provided the detailed plan that they had been asked to provide. They referred us to letters containing statistical projections on 

file closings (e.g. 90 files by November 30, 2003, 170 by February 28, 2004, etc.): see appeal book, volume II, page 359. 

Clearly, without further details and specifications, these letters did not amount to a valid closing plan addressing the concerns 

expressed by the Office of the Superintendent about the backlog of files and the value of the estates at issue. In short, it was 

impossible for the Office of the Superintendent to know whether the emphasis had truly been placed on the backlog of files, 

where significant amounts lay stagnant to the detriment of the creditors (see, for example, the case of a matter dating back to 

1973 with $575,505.30 held in trust and which, in 2004, had still not been settled: judge’s decision, paragraph 2; see also the 

matters of Vide et Traitement Canada Inc. dating back to 1992; Les Remorques Bédard Inc., dating back to 1990; and 

Matériaux de Plomberie et Chauffage du Coteau Inc., dating back to 1991, with respective estates of $414,986.93, 

$272,008.19 and $146,990.09). In fact, the appellants’ counsel was unable to point out any evidence in the appeal record 

establishing that the detailed plan requested had in fact been provided. 
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19      I share the opinion of the judge that in this case there was no breach of procedural fairness and that the appellants were 

heard and given the opportunity to raise their arguments. I refer to paragraphs 82 to 86 of her decision which accurately 

summarizes this opinion: 

[82] In this case, I must take into consideration the efforts made by the OSB with its decision to begin the IAPO across 

the country, which led to a more specific investigation into the cases of administration of the applicants’ active files. I 

note that once this process began between the OSB and the Syndics Marchand, the OSB informed the applicants that the 

failure to provide an acceptable closure plan could trigger some conservatory measures. 

[83] The abundant correspondence exchanged between the applicants and the OSB indicates that the rules of natural 

justice were complied with since the applicants were informed on many occasions of the OSB’s requirements and the 

consequences they were risking should they refuse to comply with those requirements. 

[84] The applicants also think they had some legitimate expectations that a certain procedure would be followed. They 

state that the process contemplated by the IAPO program extended over a 12-month period, but that in their case the 

conservatory measures had been issued after only six months. I note, however, that the IAPO program required that a 

closure plan meeting the OSB’s requirements be accepted at the outset. That did not happen in this case. The respondent 

did not contravene the procedure laid down by the IAPO program, therefore, since the applicants never provided an 

acceptable closure plan. 

[85] In the circumstances, given the statutory framework, the OSB had no need to grant the applicants a hearing or to 

meet with them one last time, since all the previous attempts had proved unproductive. As I said in Groupe G. Tremblay, 

supra, a hearing is not necessary before taking conservatory steps since when they prove necessary it is imperative that 

the OSB act swiftly. 

[86] I am satisfied, therefore, that the rules of natural justice were complied with in regard to the applicants and that the 

decision to issue conservatory measures directions does not contravene paragraph 2(e) of the Canadian Bill of Rights, 

supra. 

 

20      The appellants acknowledge that they were heard on many points but not, they say, on the nature and choice of 

conservatory measures taken against them. In my opinion, our Court’s decision in Tremblay, supra, is determinative. The 

appellants have not persuaded me that there are grounds to derogate from it. The fact that paragraph (d) of section 14.03 was 

added to the Act after the decision by this Court does not change the fact that we have before us conservatory measures 

which, as we shall discuss later on, are a means of protecting and administering property belonging to third parties, dictated 

by imperatives of safety, emergency or the need to carry out the objectives of the Act. 

 

21      I would add the following for purely pragmatic and functional purposes. Can we conceive that a measure taken to 

preserve evidence — an inspector’s order to shut down a workplace in accordance with section 186 of An Act respecting 

Occupational Health and Safety, R.S.Q., c. S-2.1 to ensure the safety of the workers or an order to garnish from a third party 

pursuant to subsection 224(1) of the Income Tax Act — be subject to a notice of preliminary hearing? The question is asked 

and answered. Indeed, the Superior Court of Québec did not hesitate to answer in these terms in regard to section 15 of An 

Act respecting the Ministère du Revenu du Québec, a provision that is analogous with subsection 224(1) of the federal statute, 

in Sioui c. Québec (Sous-ministre du Revenu), [1995] R.J.Q. 2492 (C.S. Que.), at page 2,496: 

[TRANSLATION] 

The Court is of the opinion that the right to be heard, enshrined by section 23 of the Charter, does not apply to the 

seizure under section 15... This seizure does not determine the party’s right; it is a provisional measure intended to 

ensure income tax is paid until there has been a definitive decision in the dispute. 

 

22      In this case, as we shall see later on, the conservatory measure was itself an interim measure and therefore of limited 

duration. Beyond that fact, the appellants were not without recourse. They could seek a judicial review of the decision made: 

in fact, they did seek two reviews before two different courts where they were heard on the constitutionality of the existence 
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of a power to direct such measures as well as the lawfulness of the power that was exercised in their case. They could also 

have been heard at the hearing regarding their licence: section 14.02 expressly provides that it and the resulting decision is 

subject to judicial review and then to a subsequent appeal. 

 

The nature of the conservatory measures under section 14.03 of the Act 

 

23      As this Court pointed out in Tremblay, supra, the conservatory measures under section 14.03 of the Act are measures 

taken to protect the property of third parties in the course of an administrative and disciplinary inquiry. They are dictated by a 

necessity to act quickly in order to ensure estates are preserved in the circumstances provided in subsection 14.03(2). 

“Preserve” in this case means not only protection against the loss or destruction of the estates in question, but also protection 

against improper or lacking management of the administration of an estate, to the detriment of creditors and the public 

interest. This is indeed suggested by the circumstances established by the Act whereby the Superintendent may resort to those 

measures. 

 

24      In fact, the Superintendent may resort to these protective measures when carrying out an inquiry or investigation 

pursuant to the powers conferred to him under paragraph 5(3)(e) of the Act, when pursuant to subsection 14.01(1) measures 

have been taken in regard to a trustee’s licence for failing to properly fulfil the duties of a trustee, for improper management 

of the estate or for failing to comply with the Superintendent’s directions (subsection 14.01(1), when it is in the public 

interest to do so (ibidem) or when a trustee fails to comply with one of the conditions of the licence, including the code of 

ethics respecting the conduct of trustees (section 13.5) [Emphasis added]. 

 

25      It is clear that the use of conservatory measures is not, as the appellants ultimately claim, limited only to cases of 

estates compromised as a result of fraud, misappropriation or embezzlement. It is there so that the objectives of the Act are 

attained, which certainly includes the objectives of properly and efficiently administering estates as well as the objective of 

trustees respecting the terms and conditions of their licences. 

 

26      It would be false to claim, as the appellants do, that the conservatory measures apply indefinitely, particularly in this 

case. 

 

27      First, the Act itself clearly provides a time limit on the restriction in regard to the administration of new assets. 

Paragraph 14.03(1)(d) stipulates that it remains in effect until there has been a decision regarding the suspension or 

cancellation of the licence. The conservatory measures at issue are measures that are purely accessory to the principal 

litigation, which is disciplinary in terms of the appellants’ ability to practice their profession: they are born of the litigation 

and extinguish with it. 

 

28      Second, the conservatory measure which is in dispute here has an additional limit: the order may be lifted when the 

Superintendent is satisfied with the guarantees offered regarding the proper and diligent administration of the estates to the 

creditors’ benefit rather than to their detriment. In the words of the direction itself, “[t]hese directions take effect immediately 

and will stay in place until further notice”. 

 

29      The appellants were certainly affected by this measure dated February 10, 2004, temporarily limiting their access to 

new estates. But we must not exaggerate. Beyond the time limit, the direction also contained a material limit: it applied only 

to new ordinary administration estates. It is closely connected and adapted to the problem alleged against the appellants: i.e. 

negligence in the administration of ordinary administration estates. As stated by Mr. Justice Chamberland of the Court of 

Appeal of Québec — from whom the appellants requested the interim execution of a judgment in their favour, declaring 

inoperative paragraphs (a) and (d) of section 14.03 and, accordingly, quashing the directions for conservatory measures — 

the appellants were certainly impeded in their professional activities, but they were not prevented from acting as trustees in 

summary administration estates, in certain ordinary administration estates or in proposals: see Procureur général du Canada 

c. Marchand Syndics Inc. (8 novembre 2005), no C.A. Québec 500-09-015869-050 (C.A. Que.). 

 

30      In support of dismissing the appellants’ motion, Mr. Justice Chamberland writes: 

[TRANSLATION] 
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The evidence of irreparable harm is not very persuasive. There is no doubt that the measures imposed on the petitioners 

since February 2004 impede their professional activities. The evidence establishes however that this does not prevent 

them from continuing to act as trustees, i.e. continuing to administer certain ordinary administration bankruptcies, 

namely by administering summary administration estates and proposals. The situation is perhaps difficult — since they 

cannot be appointed as trustees in ordinary administration bankruptcies — but it is not critical, and is not an irreparable 

prejudice. 

 

31      I would add as complementary information that the appellants had informed the Office of the Superintendent that in 

any event they wanted to significantly reduce the influx of new ordinary administration estates. They reiterated this 

information before us, adding that the appellants were planning to retire. 

 

32      I turn now to the appellants’ complaint in support of their allegation of a breach of procedural fairness, namely that the 

person who directed the conservatory measures was at once judge and a party. It would not usually be necessary to address 

this issue since it is another issue that the appellants failed to raise or elaborate in their memorandum of fact and law. But the 

appellants insisted that it be decided in order to avoid the undertaking of a new challenge. 

 

33      The allegation is unfounded for the reasons that I have already stated relating to the very nature of a conservatory 

measure. It is also unfounded because the appellants based their claim on a narrow and incorrect interpretation of Sheriff v. 

Canada (Attorney General), 2006 FCA 139 (F.C.A.), decided by our Court. 

 

34      In that matter, our Court simply reiterated the principle that a person cannot initiate and judge an action. That goes 

without saying. But here the conservatory measures are not an action. As I already stated, they are incidental and accessory to 

a disciplinary proceeding brought against the appellants. The hearing of this proceeding, pending decisions on the various 

recourse brought by the appellants challenging the Superintendent’s powers, was entrusted to Mr. Greenberg, an independent 

adjudicator who will hear the appellants in accordance with section 14.02. I believe it would be superfluous to say more. 

 

35      The appellants also relied on Authorson (Litigation Guardian of) v. Canada (Attorney General), [2003] 2 S.C.R. 40 

(S.C.C.) and Air Canada c. Canada (Commissaire de la concurrence), [2003] R.J.Q. 322 (C.A. Que.) in support of their 

argument. 

 

36      Authorson is of no help to the appellants. At paragraph 42 of this decision, Mr. Justice Major states that paragraph 1(a) 

of the Canadian Bill of Rights guarantees notice and some opportunity to contest a governmental deprivation of property 

rights only in the context of an adjudication of that person’s rights and obligations before a court or tribunal. [Emphasis 

added.]. While it is obvious that the conservatory measure has an impact on the appellants’ business, it is accepted that they 

do not have property rights over the estates of third parties, which they are responsible for administering in accordance with 

the Act and the conditions of their licence. They are only trustees and, under subsections 5(2) and (4) of the Act, the 

Superintendent has the ultimate control of the estates and can give trustees directives regarding the performance of their 

duties. Moreover, the respondent’s decision, like that of an inspector, is an administrative decision authorized by the Act. 

 

37      At paragraph 59, Mr. Justice Major lists the guarantees of fundamental Justice conferred by paragraph 2(e) of the 

Canadian Bill of Rights. He adds and I quote: 

All of these protections are legal rights applicable in the context of, or prior to, a hearing before a court or tribunal. 

. . . 

Its protections are operative only in the application of law to individual circumstances in a proceeding before a court, 

tribunal or similar body. 

The proceeding referred to by Major J. is the disciplinary proceeding where the appellants will be heard in accordance with 

section 14.02 of the Act before a disciplinary tribunal. Resorting to conservatory measures is not a proceeding before such a 

forum: the respondent is not a court or a tribunal or a similar body. 

 

38      With regard to Air Canada, supra, we did not have the benefit of any such arguments in the respondent’s written 
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memorandum since the appellants’ ground for appeal was new and did not appear, as I already mentioned, in their notice of 

appeal or in their memorandum of fact and law (the only reference to this case by the appellants in their memorandum is 

found in three lines at paragraph 44; it was made in relation to the ground for appeal involving the judge’s disqualification 

and was withdrawn at the hearing). But that aside, the decision of the Court of Appeal of Québec in that matter is entirely 

different from the one at issue in this case. 

 

39      In Air Canada , the Commissioner of Competition (Commissioner) issued an interim order for an injunction against 

Air Canada prohibiting it from offering to sell or selling, directly or indirectly, particular fares on a given number of routes. 

The Court of Appeal of Québec determined that the Commissioner, while continuing the inquiry against Air Canada, had 

become a judge for the purposes of issuing an injunctive order. This is not at all the case with respect to the respondent under 

the Act and section 14.03. Indeed, in Métivier c. Mayrand, [2003] Q.J. No. 15389 (C.A. Que.), the Court of Appeal of 

Québec distinguished the Superintendent’s situation from the Commissioner’s in terms of the guarantees of the 

Superintendent of Bankruptcy’s independence and impartiality under paragraph 2(e) of the Canadian Bill of Rights. It 

determined that the legislative scheme resulting from 14.01 and 14.02 of the Act was not contrary to the Canadian Bill of 

Rights and therefore was not invalid or inoperative. 

 

40      Moreover, the decision made by the respondent to resort to conservatory measures was not an injunctive measure like 

the one taken by the Commissioner. It did not prohibit the appellants from carry on their activities as trustees. It only 

removed certain files whose administration was jeopardized as a result of their inability to close them and their failure or 

refusal to cooperate with a procedure that would likely have enabled them to keep them. 

 

41      It is true that the appellants have been temporarily deprived of the opportunity to receive new ordinary administration 

estates. But that fact does not change the conservatory nature of the measure taken pursuant to paragraph (d) of section 14.03, 

as long as there is a rational connection between that measure and the facts underlying the decision to resort to conservatory 

measures. I will now address that issue. 

 

Was there a rational connection between the facts underlying the decision to resort to conservatory measures and the 

decision made under paragraph (d) of section 14.03 of the Act? 

 

42      The judge determined that the appellants were repeatedly asked, to no avail, to provide a specific closing plan which, 

under the circumstances, would have provided that the most problematic files be given priority. This finding of fact is amply 

supported by the evidence. 

 

43      Following the series of refusals and the notices that conservatory measures could be taken, the judge also determined 

at paragraph 70 of her decision that “it was not patently unreasonable to consider that the administration of the estates in the 

oldest files was compromised and that it was necessary to protect them by resorting to conservatory measures so that the 

administration of the files could be diligently wound up and the sums obtained would be paid to the creditors at the earliest 

opportunity”. Whether in this case we apply the standard of patent unreasonableness or that of simple unreasonableness, the 

situation in my opinion warranted that these measures be taken in the interest of the creditors, in the public interest and in the 

interest of properly and efficiently administering third party property as the appellants were bound to do under the Act. 

 

44      In a situation where there was undeniable and certain negligence in the management of ordinary administration estates 

and a refusal to cooperate to accelerate their settlement, it was not unreasonable to avoid aggravating the existing problem by 

not allowing similar estates of that type to be added to those the appellants continued to administer, thereby potentially 

compromising the proper administration of both those and the new estates. Only 48 of the most drastic ordinary 

administration estates were removed from them through the conservatory measures, in accordance with the ordered and 

timely administration of insolvency cases across the country. The others — 144 in all — remained under their administration. 

 

CONCLUSION 

 

45      In my opinion, in analyzing the arguments submitted by the appellants and in applying the law to the facts of the 

matter, the judge did not make any error that would justify our intervention. The temporary conservatory measures taken 

were necessary to ensure the proper administration of ordinary administration estates which were compromised by the 
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appellants’ negligence and refusal to cooperate. The measures were taken in keeping with the Act and the rights that it 

confers on the appellants. They were complaining about measures that were brought about by their own wrongdoing. 

 

46      For these reasons, I would dismiss the appeal with costs. Under the circumstances, given the state of the proceedings in 

the appeal book as well as the nature of the challenge which was derived in large part from it’s first time around, I would 

order that costs be payable immediately and that they be assessed in accordance with column V of Tariff B. 

M. Noël J.A.: 

     I concur 

J.D.D. Pelletier J.A.: 

     I concur 

G. Létourneau J.A.: 

     The appeal is dismissed with costs payable immediately and assessed under column V of Tariff B. 

 

Appeal dismissed. 
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back before judge but extraordinary remedies were not warranted — Provincial Offences Act, R.S.O. 1990, c. P-33. 

APPLICATION by Crown for orders in nature of mandamus and certiorari to compel trial judge to exercise jurisdiction over 

defendants and continue trial under Provincial Offences Act. 

 

Durno RSJ: 

 

1      On September 27, 1999, an employee of EPR Services Inc. had his left hand amputated when his hand came into 

contact with rotating blades on a machine. It is contended the company removed a guard from the machine before the 

accident. As a result, the employer (EPR) and the supervisor, Rick Deschamp, were charged under the Occupational Health 

and Safety Act in separate informations. The corporate defendant’s charges proceeded first. After three days of evidence the 

trial judge noticed that neither information contained the signature of a judge or justice of the peace in the jurat, and took no 

further action on the informations. 
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2      The Applicant submits the trial judge erred in finding the informations were nullities and applies for orders in the nature 

of mandamus and certiorari, pursuant to s. 140 of the Provincial Offences Act, compelling the trial judge to exercise 

jurisdiction over both defendants, and continue the trial against EPR Services. 

 

3      The applications raise the following issues: 

1. Was the Crown given a reasonable opportunity to make submissions? 

2. Could the appellant have brought the informations before the trial judge on a later date to provide further argument or 

evidence? 

3. Were the informations nullities on the material before Her Honour? 

4. If they were nullities, should the Crown be permitted to enhance the record? 

5. If the Crown has established Her Honour failed to exercise her jurisdiction, should the discretionary remedies sought 

be granted? 

 

Positions of the parties 

 

4      The Applicant notes there was no objection taken by the defendants to the informations throughout the proceedings and 

relies on the following submissions. First, the informations comply with s. 23 of the Provincial Offences Act, the omitted 

signatures are “mere technical defects.” Second, the presumption of regularity applies, as the summonses in relation to the 

informations were properly issued and could not have issued had the information not been sworn. Accordingly, the trial judge 

could conclude the informations had in fact been sworn. Third, John Sneddon, who had signed as the informant, was present 

in court and could have been called by the trial judge to establish the informations were sworn. Fourth, the Ministry also 

contends the trial judge found the informations nullities, thereby precluding the applicant from making further submissions. 

Finally, the applicant contends an affidavit from Mr. Sneddon, and a transcript of his appearance before the justice of the 

peace, both filed on this application, established the informations were sworn, with the justice of the peace simply omitting to 

sign them. 

 

5      The Respondent contends, first, the informations were void ab initio and could not be amended or remedied in any way, 

regardless of the fact there had been a plea and evidence heard in relation to EPR. As regards Deschamp, he never entered a 

plea. Second, they submit the material sought to enhance the record cannot be relied upon at this stage of the proceedings. 

Finally, they argue the relief sought is discretionary and should not be granted, since the applicant was given ample 

opportunity to make submissions or enhance the record before the trial judge, and failed to do so. 

 

Proceedings before the trial judge 

 

6      The EPR trial was scheduled for three days, September 10 - 12, 2001. At the completion of court on September 12, 

2001, the Crown’s evidence was completed and one defence witness had testified. A January date for continuation was to be 

set. Her Honour had the Deschamp information brought to court so that its trial date, scheduled for the next week, could be 

changed. Her Honour noticed the missing signatures. Prior to that time no one raised the issue. The one year limitation 

specified in s. 69 of the Occupational Health and Safety Act had expired when the omissions were noticed. 

 

7      The two informations have hand printed names and signatures of the informant, John Sneddon. The jurats include the 

pre-printed “Sworn before me at,” a hand written “Brampton,” the pre-printed “this,” a hand written “12,” pre-printed “day 

of,” hand written “April,” pre-printed “19,” and “2000” hand written over it. There are no signatures on the lines above the 

pre-printed “Judge or Justice of the Peace in and for the Province of Ontario.” Neither designation is specified. Copies of 

both are appended to these Reasons. 

 

8      The EPR information has Her Honour’s name hand printed at the bottom of the information, but no signature. The 
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Deschamps information is dated with Her Honour’s signature, and “nullity, (not sworn)” endorsed. 

 

9      Each information is accompanied by a summons which is complete with the signature above the “Judge or Justice of the 

Peace in and for the Province of Ontario” line, although there is no indication if the signature is that of a judge or justice  of 

the peace. 

 

10      In order to reflect the events that occurred after the issue was raised, I have excised the entire transcript from the time 

Her Honour noted the problem.  

MS. NORTHEY: The dates that have been arranged with the trial coordinator are July 24th, 25th and 26th in courtroom 

207. 

THE COURT: Ladies and gentlemen, unfortunately we have an information upon which I cannot deal, it is unsworn. 

MS. NORTHEY: I have a photocopy, there is a signature on the information, it looks-- 

THE COURT: Not with respect to Mr. Deschamps. I stand corrected, neither information -- there is one that is sworn. 

There were two informations on this matter though. On E.P.R., was there not a second information? The summons is 

sworn but the information is not sworn. 

MS. NORTHEY: Can I have one moment, Your Honour? 

MR. ROLPH: In fairness to my friend the Crown, I think she should have a moment just to try-- 

THE COURT: Sure. 

MS. NORTHEY: Two minutes. If I can discuss -- thank you. At this point in terms of the E.P.R.-- 

THE COURT: The nullity. 

MS. NORTHEY: They are attorned to the jurisdiction, that would be the only -- and defended a case, begun their 

defence of the case. 

THE COURT: But if it’s void ab initio it is void ab initio, isn’t it? It is not voidable. It is void. The proceedings are a 

nullity, the information is a nullity, it is not properly sworn before the court. Unless you can point me to some authority 

that has been my understanding throughout -- (emphasis added) 

MS. NORTHEY: Unfortunately I’m not prepared for this. 

THE COURT: Of course you are not, I appreciate that. 

MS. NORTHEY: I don’t have that knowledge with me. 

THE COURT: Well, I have no authority to bind E.P.R. over. I have no authority with which to deal with Mr. 

Deschamps, the matter - the information before me because that’s a nullity. I have no authority to deal with Mr. 

Deschamps’ matter because that matter is a nullity, the information is not properly before the court. I leave it to all 

counsel to work out, if they wish to bring it back, how they wish to bring it back in front of me. (emphasis added) 

MR. ROLPH: At this point, Your Honour, I mean, I’m not attorning to the -- I can’t attorn to the jurisdiction in court on 

this. My position has to be it’s a nullity. It’s a very unfortunate-- 

THE COURT: Well, it is a nullity, unless you can find me some authority. My view has always been, and I think the 

view throughout the ages has been unless an information is properly sworn it’s a nullity. Whether or not there are 

remedies that can follow there from I know not. I am not an Occupational Health and Safety guru by any stretch of the 

imagination. As a result, the dates of Monday, Tuesday and Wednesday of next week will be cancelled in any event, and 

I will advise the trial coordinator of the problems with respect to the continuation. I leave it to the both of you to 

somehow communicate to the trial coordinator as to whether there is some time that you need for further argument. It is 



Ontario (Ministry of Labour) v. EPR Services Inc., 2002 CarswellOnt 1445  

2002 CarswellOnt 1445, [2002] O.J. No. 1587 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4 

 

not going to be tonight, clearly nobody is prepared for it, and the court does not have the time, it is twenty to five. 

(emphasis added) 

MR. WEILER: What do I do with Mr. Deschamps? 

THE COURT: That is a legal opinion that I cannot give. 

MR. WEILER: I don’t disagree-- 

THE COURT: There is no information before the court. 

MR. WEILER: Yes. 

THE COURT: I have no jurisdiction over Mr. Deschamps, his agent, his counsel. 

MR. WEILER: There is nothing next week. This court or any judge or any court has no jurisdiction. 

THE COURT: That is your submission. 

MR. WEILER: That’s correct. That’s my understanding of the law through the ages. 

MS. NORTHEY: It’s your decision, Your Honour. Thank you. 

THE COURT: Thank you. 

 

Additional material sought to be relied upon by the applicant 

 

11      The applicant has filed an affidavit from John Sneddon, the Occupational Health and Safety Officer who was assigned 

to investigate the accident. On April 12, 2000, he appeared before Justice of the Peace John Gairy to swear two informations. 

Sneddon says he swore an oath alleging the offences contained in the informations. The handwritten “April 12, 2000” and 

“Brampton” on both are not his handwriting. It is his “belief” it was completed by the Justice of the Peace. After the 

informations were sworn, His Worship completed the summonses, wrote the date, location and signed them. Sneddon “did 

not notice at that time that the Justice of the Peace had failed to sign the informations.” The first he was aware of it was 

September 12, 2001 in court. 

 

12      The applicant has filed a transcript of the proceedings before the Justice of the Peace on April 12, 2000, showing the 

informations were sworn. 

 

Statutory Provisions 

 

13      The following sections of the Provincial Offences Act, R.S.O. 1990, c. P-33, are relied upon or relevant to the 

application: 

23 (1) Any person who, on reasonable and probable grounds, believes that one or more persons have committed an 

offence, may lay an information in the prescribed form and under oath before a justice alleging the offence and the 

justice shall receive the information. 

24 (1) A justice who receives an information laid under section 23 shall consider the information and, where he or she 

considers it desirable to do so, hear and consider in the absence of the defendant the allegations of the information and 

the evidence of witnesses and, 

(a) where he or she considers that a case for so doing is made out, 

(i) confirm the summons served under section 22, if any, 
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(ii) issue a summons in the prescribed form, or 

(iii) where the arrest is authorized by statute and where the allegations of the informant or the evidence satisfy 

the justice on reasonable and probable grounds that it is necessary in the public interest 

(b) where he or she considers that a case for issuing process is not made out, 

(i) so endorse the information, and 

(ii) where a summons was served under section 22, cancel it and cause the defendant to be so notified. 

(2) A justice shall not sign a summons or warrant in blank 

31. The court retains jurisdiction over the information or certificate even if the court fails to exercise its jurisdiction at 

any particular time or the provisions of this Act respecting adjournments are not complied with. 

34 (1) The court may, at any stage of the proceeding, amend the information or certificate as may be necessary if it 

appears that the information or certificate, 

(a) fails to state or states defectively anything that is requisite to charge the offence; 

(b) does not negative an exception that should be negatived; or 

(c) is in any way defective in substance or in form. 

(2) The court may, during the trial, amend the information or certificate as may be necessary if the matters to be alleged 

in the proposed amendment are disclosed by the evidence taken at the trial. 

(3) A variance between the information or certificate and the evidence taken on the trial is not material with respect to, 

(a) the time when the offence is alleged to have been committed, if it is proved that the information was laid or 

certificate issued within the prescribed period of limitation, or 

(b) the place where the subject-matter of the proceeding is alleged to have arisen, except in an issue as to the 

jurisdiction of the court. 

(4) The court shall, in considering whether or not an amendment should be made, consider,  

(a) the evidence taken on the trial, if any; 

(b) the circumstances of the case; 

(c) whether the defendant has been misled or prejudiced in the defendant’s defence by a variance, error or 

omission, and 

(d) whether, having regard to the merits of the case, the proposed amendment can be made without injustice being 

done. 

(5) The question whether an order to amend an information or certificate should be granted or refused is a question of 

law. 

(6) An order to amend an information or certificate shall be endorsed on the information or certificate as part of the 



Ontario (Ministry of Labour) v. EPR Services Inc., 2002 CarswellOnt 1445  

2002 CarswellOnt 1445, [2002] O.J. No. 1587 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 6 

 

record and the trial shall proceed as if the information or certificate had been originally laid as amended. 

85. Any time prescribed by this Act or the regulations made thereunder or by the rules of the court for doing any thing 

other than commencing or recommencing a proceeding may be extended by the court, whether or not the prescribed time 

has expired. 

90 (1) The validity of any proceeding is not affected by, 

(a) any irregularity, or defect in the substance or form of the summons, warrant, offence notice, parking infraction 

notice, undertaking to appear or recognizance; or 

(b) any variance between the charge set out in the summons, warrant, parking infraction notice, offence notice, 

undertaking to appear or recognizance and the charge set out in the information or certificate. 

(2) Where it appears to the court that the defendant has been misled by any irregularity, defect or variance mentioned in 

subsection (1), the court may adjourn the hearing and may make such order as the court considers appropriate, including 

an order under section 60 for the payment of costs. 

140 (1) On application, the Superior Court of Justice may by order grant any relief in respect of matters arising under 

this Act that the applicant would be entitled to in any application for an order in the nature of mandamus, prohibition or 

certiorari. 

141 (3) No application shall be made to quash a conviction order or ruling from which an appeal is provided by this Act, 

whether subject to leave or otherwise. 

(4) On an application for relief in the nature of certiorari, the Superior Court of Justice shall not grant relief unless the 

court finds that a substantial wrong or miscarriage of justice has occurred, and the court may amend or validate any 

decision already made, with effect from such time and on such terms as the court considers proper. 

 

14      The Respondents rely upon the following sections of the Commissioner for Taking Affidavits Act, R.S.O. 1990, c. 

C-17, ss.9, 10. 

9. Every oath and declaration shall be taken by the deponent in the presence of the commissioner, notary public, justice 

of the peace or other officer or person administering the oath or declaration who shall satisfy himself or herself of the 

genuineness of the signature of the deponent or declarant and shall administer the oath or declaration in the manner 

required by law before signing the jurat or declaration. 

10. Every commissioner, notary public, justice of the peace or other officer or person administering an oath or 

declaration who signs a jurat or declaration without the due administration of the oath or declaration is guilty of an 

offence and on conviction is liable to a fine of not more than $2,000. 

 

Certiorari and Mandamus 

 

15      The extraordinary remedy of certiorari is limited to review a loss of jurisdiction, an absence of jurisdiction, a refusal to 

exercise jurisdiction or actions in excess of jurisdiction: R. v. Forsythe (1980), 53 C.C.C. (2d) 225 (S.C.C.), at 228-9. A 

denial of natural justice also goes to jurisdiction: R. v. Skogman (1984), 13 C.C.C. (3d) 161 (S.C.C.), at 167. An excess of 

jurisdiction occurs where there is a breach of the principles of natural justice: R. v. Russell (2001), 157 C.C.C. (3d) 1 

(S.C.C.), at 10. 

 

16      The prerogative writ of certiorari is also discretionary, and does not automatically follow a finding of significant 

jurisdictional error: R. v. Villota [(2002), 163 C.C.C. (3d) 507 (Ont. S.C.J.) ] and R. v. L. (M.) [(March 1, 2002), Hill J. (Ont. 

S.C.J.)], unreported judgment of Hill J., dated March 1, 2002. As an extraordinary remedy, certiorari, should not issue 
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routinely. The issues should be resolved in the established criminal process: R. v. Paterson (2000), 132 O.A.C. 266 (Ont. 

C.A.), at 268. It may be refused where there is another recourse: Forsyth, supra, p.3. 

 

17      Mandamus as well is a discretionary remedy, available to require an inferior court to accept its jurisdiction and 

discharge its duty. It, as well, may be refused where another remedy such as an appeal is available: Cheyenne Realty Ltd. v. 

Thompson (1974), 15 C.C.C. (2d) 49 (S.C.C.). 

 

Did the Trial Judge fail to give the applicant a reasonable opportunity to make submissions and/or call evidence? 

 

18      The applicant contends the trial judge quickly concluded the informations were nullities, and effectively prevented 

further submissions. Had the trial judge failed to give counsel an adequate opportunity to make submissions or call evidence, 

Her Honour would have committed jurisdictional error by breaching the principle of natural justice, that a party has a right to 

be heard and make representations. The only issue to be resolved would be whether the discretionary remedies sought should 

issue: Vilotta, supra. 

 

19      The trial judge repeatedly offered to look at other authorities and/or bring the matter back before Her Honour for 

further argument. The four italicized sections of the transcript establish the trial judge was alert to the timing of the discovery, 

to the fact the Crown was not be in a position to make submissions, and provided an opportunity to go out of court and seek 

input. At no time did the applicant ask for further time, seek to call evidence, or return before Her Honour. The trial judge did 

not lose jurisdiction by the manner in which she dealt with the issue. 

 

Once Her Honour declined to take further action on either information, could further submissions have been heard? 

 

20      The applicant submits the trial judge found the informations were nullities. Having done so, Her Honour’s offer to 

have counsel come back for further submissions was meaningless, as there were no informations to return upon. Having ruled 

they were nullities, Her Honour had no jurisdiction to deal with the matters further. 

 

21      For two reasons, I disagree. First, I am far from satisfied that Her Honour unequivocally found both informations to be 

nullities. While she said the EPR information was a nullity, it was accompanied with “unless you can find or point to some 

authority to the contrary.” Twice Her Honour said that counsel could bring the matter back before her. The “ruling” was 

effectively a tentative or preliminary determination, subject to counsel having an opportunity to provide further submissions 

and authorities if they wished. 

 

22      Second, the cases could have been brought back before Her Honour even if Her Honour had made a final 

determination on the issue. Section 31 of the Provincial Offences Act provides the court retains jurisdiction over the 

information even if the court fails to exercise its jurisdiction at any particular time. Her Honour refused to exercise her 

jurisdiction over the informations, feeling they were nullities subject to further submissions. The trial judge could have heard 

submissions at a later date as to whether to not the informations were nullities. Had she found they were not, s. 31 maintained 

her jurisdiction to continue the trial. 

 

23      Having concluded the informations could have been brought back before the trial judge, I next consider whether 

returning the matters to the trial judge would have any effect. Put another way, if the informations were nullities and the trial 

judge could never have jurisdiction to proceed upon them, I would be permitting the return on informations which could 

never proceed. 

 

Having regard to the face of the informations, were they nullities? 

 

24      First, the applicant contends the omissions were mere technical defects which are not to be permitted to succeed under 

the Provincial Offences Act. The submission is contrary to persuasive authority. In R. v. Peavoy (1974), 15 C.C.C. (2d) 97 

(Ont. H.C.), Henry J. made the following comments regarding swearing informations under the Criminal Code, which apply 

with equal force under quasi-criminal legislation: 
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The information is therefore the first step taken, by way of a hearing before a judicial officer, to set in motion the 

machinery to bring the accused before the court so that the charge can be tried on the evidence that the Crown has 

available to place before it. This is a safeguard for a citizen to prevent his harassment by the irresponsible laying of 

charges which would have the result unjustly of bringing him before the Courts to answer a charge to which there is no 

substance. 

 

25      The signature of the justice of the peace, or justice of the Ontario Court of Justice, is the proof to anyone examining 

the information that this vital first step has occurred. Anyone looking at this information would not have the requisite 

assurance that step had occurred. 

 

26      Next, the applicant contends the informations complied with s. 23 of the Provincial Offences Act. On the material 

before the trial judge, the information did not comply with s. 23, which provides for an information in the prescribed form 

and under oath before a justice... On its face, there is no indication the information was sworn under oath before a judge or 

justice of the peace. The signature section where the judicial officer signs to confirm the information has been sworn is blank. 

In addition, there is no indication whether the person the applicant contends swore the information is a judge or justice of the 

peace. The informations did not comply with s. 23. 

 

27      The applicant argues the informations complied with the requirements for a valid information set out in R. v. 

Bobcaygeon (Village) (1974), 17 C.C.C. (2d) 236 (Ont. C.A.), in which the date in the jurat specified only the month and not 

the day it was sworn. Since it was not possible to determine when the information was sworn to ascertain if it was laid within 

the six month limitation period, the Court refused to issue mandamus to proceed on the information. At p. 238 the Court 

found the jurisdiction to try the defendant depended upon the defendant having been summoned to appear in a proper manner 

to make full answer and defence to a charge initiated by an information verified by oath, laid within the prescribed period of 

limitation, and setting out the nature of the offence, the place and its time of commission. At p. 239 the court noted the judge 

and defendant were entitled to know by perusing the information, the components of the offence, the time and place of its 

commission and that the informant had laid the information within the prescribed time. As noted above, looking at the 

informations, there was no indication the information was verified by oath. In addition, an information is laid on the swearing 

of the written complaint and becomes the first step in proceedings: R. v. Southwick (1967), [1968] 1 C.C.C. 356 (Ont. C.A.) 

 

28      I have also been referred to the Nova Scotia Court of Appeal judgment in R. v. Ingraham, [1988] N.S.J. No. 86  (N.S. 

C.A.), holding that a signature on an information with no indication the person signing was a justice of the peace was a 

nullity and could not be amended. In addition, it has been held that an information which was not sworn cannot provide a 

basis upon which a trial can proceed: R. v. Nazaroff (1959), 123 C.C.C. 134 (B.C. S.C.); Harvey, Re (1957), 119 C.C.C. 124 

(Ont. H.C.) 

 

29      On the face of the information there was no indication the informations were sworn. On September 12, 2002 the 

informations on their face were nullities. 

 

Does the fact the summonses were sworn, provide independent evidence alone, or applying the presumption of regularity, 

that the informations were sworn? 

 

30      The applicant contends that since the summonses were sworn, and could only be issued by a justice of the peace who 

had 1) received an information laid under s. 23, and 2) was satisfied a case for issuing the summons had been made out, there 

was indirect evidence before Her Honour the informations had to have been sworn. In the absence of a signature, or an 

indication of the title of the person who it is contended swore the informations, I would not conclude they were sworn. 

 

31      In addition, the applicant notes the justice of the peace, having written the date and location, is evidence that the 

informations were sworn. I disagree. In addition, absent the affidavit of Mr. Sneddon and the transcript, there is no evidence 

who completed the date and location. 

 

The Presumption of Regularity 
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32      There is a presumption of regularity which has especial application in the case of persons who discharge a public or 

statutory duty: R. v. Kapoor (1989), 52 C.C.C. (3d) 41 (Ont. H.C.). Like any rebuttable presumption, it yields to contrary 

evidence. The strength of the evidence necessary to displace the presumption depends on the nature of the case: I.B.E.W., 

Local 894 v. Ellis-Don Ltd., [2001] 1 S.C.R. 221 (S.C.C.) per Binnie J., dissenting in the result. However, very great care 

must be taken before applying the presumption of regularity in criminal proceedings: R. v. Scott (1980), 56 C.C.C. (2d) 111 

(Alta. C.A.), approved in R. v. McNamara (1982), 66 C.C.C. (2d) 24 (Ont. C.A.). 

 

33      The application of the presumption places upon the Respondent, as the party seeking to avoid its operation, the burden 

of displacement. Evidence is required to rebut the presumption: Kapoor , supra, p. 68. However, the presumption ought not 

to be applied in the face of evidence casting doubt on the performance of the act under review: R. v. Hannemann, [2001] O.J. 

No. 658  (Ont. S.C.J.). 

 

34      The presumption applies: 

i) where the matter is not easily proven, 

ii) where the matter involves a mere formality, and 

iii) where the circumstances of the case add some element of probability that the matter was done, Scott , supra. 

 

35      In R. v. Ontario (1971), 2 C.C.C. (2d) 416 (Ont. C.A.), the County was omitted from the jurat. The Court of Appeal 

held the information was regular on its face, but the accused could have led evidence the person who swore the information 

was not a justice of the peace. This information is not regular on its face. On the information itself it is impossible to 

determine who “swore” it, and what position they held. 

 

36      In Kapoor , supra, Watt J. found the presumption applicable to an illegible signature on the line above the designation, 

“A Justice of the Peace in and for the Province of Ontario.” His Honour found no requirement a signature was in any 

particular form or legible, and quoted with approval the comments of Griffith J. in R. v. Boehm, [1979] O.J. No. 1309  (Ont. 

H.C.) at p.4: 

As to the signature of the justice of the peace, it is my view that so long as the identity of the person signing the 

information appears on the face of the information, the fact that the signature is illegible does not invalidate the 

information. Here, although the signature was illegible, the person signing clearly described by the wording below that 

he was a justice of the peace. An illegible signature followed by a printed description of the office of the person signing 

is sufficient: see R. v. Manson, [1967] 1 C.C.C. 373. 

 

37      The same cannot be said for these informations. There is no indication if the person was a judge or justice of the peace, 

and no signature, legible or otherwise. 

 

38      On these facts, I am persuaded by the Respondents that the presumption of regularity does not apply to the face of the 

informations. The applicant’s contention there is no evidence the informations were not sworn ignores the face of the 

informations. 

 

39      In addition, the applicant’s argument fails on the second requirement for the presumption in Scott , supra, that the 

matter is a mere formality. Proof of the swearing of an information which commenced quasi-criminal proceedings is not a 

mere formality: Peavoy , supra. 
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Should the applicant be permitted to enhance the record? 

 

40      What the applicant seeks to do is call extrinsic evidence, the transcript of the proceedings before the justice of the 

peace and/or the affidavit of Mr. Sneddon, to establish that the informations were sworn. 

 

41      The question becomes, is the jurat the only means of establishing the information was sworn? 

 

42      At the outset it should be noted that the applicant does not contend the informations can be amended. An information 

which is a nullity cannot be amended: Bobcaygeon, supra.; R. v. Fortier, [1988] B.C.J. No. 163  (B.C. S.C. [In Chambers]). 

 

43      In support of the position, the applicant argues the absence of a signature on the jurat of an information is 

indistinguishable from the same omission in the jurat of an affidavit. Since the absence of a signature in an affidavit can be 

remedied by oral evidence, similar evidence should be admissible to establish the information was sworn. The applicant 

relies upon Zemelman v. Feder (2001), 54 O.R. (3d) 15 (Ont. Div. Ct.), at 17, and R. v. Lachance (1988), 27 O.A.C. 45 (Ont. 

C.A.), at 49, aff’d [1990] 2 S.C.R. 1490 (S.C.C.). 

 

44      In Zemelman , supra, the applicants sought an order vacating the registration of a construction lien, because the 

Affidavit of Verification which the legislation required be sworn before a commissioner did not have a signed jurat. The 

Divisional Court acted upon an affidavit which confirmed the affidavit had been sworn, but had not been completed because 

of an inadvertent slip on the part of the commissioner. 

 

45      In Lachance , supra, the Assistant Crown Attorney had neglected to sign that he swore the affiant in a wiretap 

application. The Court of Appeal exercised its jurisdiction pursuant to s. 683 of the Criminal Code, and required the officer 

and Crown Attorney to give evidence on the appeal. The Court was satisfied the officer had sworn the affidavit. 

 

46      The respondents rely upon R. v. Nolan, [1990] N.J. No. 374  (Nfld. Prov. Ct.) in which a similar situation arose. After 

two days of evidence it first came to the attention of the judge that there was no signature of a justice of the peace on the jurat 

of the information. In all other respects the jurat was complete. When the matter was brought to counsel’s attention, the case 

was adjourned for a week to permit counsel to return and make submissions. The case was further adjourned for judgment. 

 

47      Provincial Court Judge Handrigan found the information a nullity, and declined to infer the information was sworn, 

because the confirmation of the appearance notice was signed on the back of the information by the justice of the peace. His 

Honour continued: 

The other matter to be addressed is the application of the Crown to call evidence to confirm the administration of the 

oath to the informant before he signed the information, by a Justice of the Peace. I have not heard evidence to this effect, 

but assume that such would be the evidence, since the purpose of the application of the crown was to call such evidence 

to cure the defect in the information. I am not prepared to permit such evidence to be called. I do not consider it 

appropriate in view of the defect in the information which, in my opinion renders it a nullity. Accordingly, that which is 

a nullity in law, cannot be cured, since, it never existed, and conferred no jurisdiction on this court to do anything, 

including now to take evidence to render what was a nullity something of consequence. 

 

48      His Honour further noted a practical problem if he were to hear such evidence when two days of testimony had already 

been heard, since he did not feel the revival or rescue of the invalid information could be retroactive to the day it was 

supposed to have been sworn. With respect, had the facially defective information been established to have been sworn, it 

would have been sworn as of the initial date, and not the one upon evidence was heard. 

 

49      In order for a justice of the peace to have jurisdiction to proceed on an information, it must be sworn. The presence of 

the signature of the justice of the peace on the jurat is evidence of the fact that the oath was administered. It is the justice of 

the peace’s statement that s/he swore the information: R. v. Welsford, [1967] 2 O.R. 496 (Ont. C.A.) aff’d, [1969] S.C.R. 438 

(S.C.C.). However, the jurat is not the oath, nor is it the act of administering the oath: R. v. Dean (1985), 17 C.C.C. (3d) 410 

(Alta. Q.B.). 
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50      Since what is required to find jurisdiction is evidence the information was sworn, I see no reason why that evidence 

can only be found in the jurat. As long as the justice of the peace is satisfied by looking at the jurat, or on hearing extrinsic 

evidence that the information was sworn, there is jurisdiction to proceed on the information. 

 

51      I am aware that the Court of Appeal in Bobcaygeon, supra, dealt with a situation where the informant had been present 

in court and sought to testify as to the date the information was sworn. The provincial judge refused to allow the evidence, 

and the Court of Appeal expressed doubt that anyone other than the justice of the peace could add, take away or vary the 

jurat. However, the Court expressly did not found the judgment on that aspect of the case, instead determining the appeal on 

the issue of the limitation period. 

 

52      In the subsequent Court of Appeal judgment in R. v. Van Kralinger, [1994] O.J. No. 196  (Ont. C.A.), the above noted 

comments from Bobcaygeon were described as obiter. I also note there was no suggestion in Bobcaygeon that a transcript of 

the swearing itself would not rectify the defect. The case also predates Lachance , supra. 

 

Conclusion 

 

53      I am not persuaded the trial judge committed jurisdictional error. Her Honour acted properly in making a tentative 

finding and inviting further submissions. Relying upon s. 31 of the Provincial Offences Act, Her Honour’s actions did not 

deprive of her of jurisdiction to do what she offered to do - hear further submissions. 

 

54      In addition, certiorari and mandamus are extraordinary remedies. The facts of this application do not warrant the 

exercise of the discretionary remedies in any event. 

 

55      While the cases can by taken back before Her Honour, the application is dismissed. 

 

Application dismissed. 
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annulling election of Chief and band councillors. 

 

R.L. Barnes J.: 

 

1      This application is brought under sections 31 and 35 of the First Nations Elections Act, SC 2014, c 5, seeking to set 

aside the election of the Chief and Band Councillors of the Key First Nation conducted on October 1, 2016. The Applicants’ 

central allegations involve widespread unethical election practices including the misuse of Band funds to purchase votes or to 

persuade candidates not to run for the election. Allegations initially made against the Electoral Officer were subsequently 

withdrawn. Also at issue in the proceeding is an appeal by the Respondents from an Order of Case Management Prothonotary 

Martha Milczynski dated August 21, 2017. In that Order, Prothonotary Milczynski struck out the affidavits of the 

Respondents, Rodney Brass, Sidney Keshane, Glen O’Soup, and Angela Desjarlais. The Respondents seek to have those 

affidavits reinstated to their application record because, in their absence, the Respondents have no material evidence with 

which to challenge the underlying application. 

 

2      At the heart of these proceedings is an extremely acrimonious dispute between the Applicants and the Respondents. The 

conduct of the parties and their respective legal counsel during these proceedings leaves much to be desired and, in a number 

of aspects, is deserving of censure. It should be specifically noted that the content of the affidavits filed by both sides and the 

correspondence between counsel all too frequently contained scurrilous, irrelevant, and non-factual allegations that have no 

place in litigation. It is also appropriate to observe that it is not counsel’s role in cases like this to deliberately aggravate 

already strained relationships in the community. Where possible, counsel should aim to resolve disagreements, particularly 

with respect to unnecessary procedural disputes. Further, counsel should always bear in mind that it is ultimately the 

members of the Band who pay the legal bills for their litigation choices and recommendations. I also question whether the 

Key First Nation should have been represented in this proceeding by the same legal counsel as the other named Respondents. 

Given the allegations of misconduct directed at some of those Respondents, the Band should undoubtedly have been 

represented by separate, independent counsel whose sole mandate would be to advocate for the best interests of the First 

Nation and its members. 

 

I. The Appeal 

 

3      The Respondents challenge the Prothonotary’s Order largely on the strength of what took place after her Order was 

issued. To advance that case, they have tendered affidavits detailing their efforts to overcome the procedural lapses at the root 

of the Prothonotary’s Order. They contend that the appeal should be allowed on the strength of this new evidence and 

because of the extreme prejudice they will suffer if their affidavits are not reinstated. Needless to say, the Applicants oppose 

the admission of this new evidence because, they say, the Respondents are unable to satisfy the test for its admissibility and 

because the evidence is not relevant to the determination of whether the Prothonotary made a palpable and overriding error in 

striking the Respondents’ affidavits. 

 

II. Procedural Background 

 

4      Much of the procedural history relevant to the Prothonotary’s Order is contained within her corresponding reasons. It is 

worth noting that this proceeding was under very active case management from the Prothonotary’s appointment on December 
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19, 2016 to the date of her challenged Order, which was issued more than eight [8] months later. 

 

5      The record discloses that Prothonotary Milczynski was privy to numerous hearings and motions and issued several 

Directions and Orders. The Prothonotary was deeply immersed in the proceeding and well aware of the procedural lapses that 

led to the Order under appeal. That appreciation is reflected in the following narrative from Prothonotary Milczynski’s Order: 

This proceeding has been delayed and has not progressed to the completion of cross-examinations due to the inability or 

failure on the part of the Respondents Rodney Brass, Sidney Keshane, Glen O’Soup and Angela Desjarlais, each of 

whom swore or affirmed affidavits in the within application, to comply with directions to attend. The directions were 

properly served on or about March 1, 2017 and required each of the affiants to produce certain documents at or prior to 

their cross examination. Some documents have been produced, but the bulk of them, those listed in the Applicants’ 

notice of motion have not. Those documents (bank statements and banking documents) are relevant; they go to the heart 

of the matter that is in issue in this proceeding, namely whether there was vote buying in the October 1, 2016 election 

for Chief and Council of the Key First Nation. In that respect, I refer to paragraphs 9-18 of the Applicants’ written 

representations as to what the allegations of vote buying are as they relate to the documents that are sought. 

The matter of these productions has been the subject of numerous case management teleconferences and motions. 

Initially there was agreement that the documents would be provided. That agreement was then resiled from and their 

provision was the subject of a motion for relief from production pursuant to Rule 94(2) of the Federal Courts Rules. 

That motion was heard and dismissed in April, 2017 on the grounds that there was little or no evidence in the record that 

the documents sought did not exist, could not be obtained, were onerous to obtain, or were irrelevant. Subsequently, 

deadlines for the production of these documents came and went and there appeared to be some misunderstanding 

regarding the obligation to make some effort to obtain the documents if they were readily available (such as requesting 

copies of them from a financial institution). Some productions were made in drips and drabs. 

In response, the Applicants brought a motion for a show cause order, alleging contempt on the part of the Respondents 

for their failure to provide the documents as ordered, so as to proceed to cross-examinations. On that motion, 

representations were made regarding some uncertainty and confusion on the part of the Respondents and counsel about 

what was being requested, how some documents could be obtained but that there was no deliberate effort to ignore the 

order or thwart the proceeding and that further efforts were being made. The Court was advised that the documents 

could be and would be provided soon. There were vague assertions regarding fishing expeditions but again there was no 

evidence filed that would assist the Court in any finding that what was being requested was irrelevant, unreasonable or 

not available. Nonetheless given the Respondents’ assurances about the continued efforts, the Court gave the 

Respondents some benefit of the doubt and the motion was accordingly dismissed, without prejudice. Further deadlines 

were set for production and the completion of cross-examinations. There were also further case management 

teleconferences regarding the subsequent delays. 

Consequently on this motion, the Applicants seek to strike the affidavits of those persons who have failed to comply 

with the directions to attend. The Respondents again, have not filed evidence to properly explain the delay. Counsel for 

the Respondents made representations (in response to questions from the Court) that suggested continued efforts were 

beings made, further documents were ready to be sent, but also that there might be other roadblocks. This information 

was not in the record, however, and there was no request made to adjourn the hearing of the motion, or any undertaking 

given as to when there would finally be compliance with the directions to attend. 

The Court is thus left in a difficult position and with few options. This application was commenced almost 10 months 

ago, and has not progressed to even the conclusion of cross-examinations. Case management has failed to keep this 

proceeding on track, despite many case management teleconferences, directions, deadlines and attendances on motions. 

There have been approximately 15 teleconferences or attendances on motions. 

Accordingly, the Applicants seek an order pursuant to Rule 97, that where a person fails, inter alia, to produce a 

document, the Court may strike all or part of the person’s evidence, including an affidavit made by the person. This is a 

rare and severe step for the Court to take. Many factors must be taken into account - in this case: the slow progress of 

the proceeding, fairness to the parties, the conduct of the parties, the many opportunities given to comply or to provide 

an explanation on the record and the failure to provide a concrete plan and keep to it. In the circumstances, I am satisfied 

that the relief sought should be granted. 
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6      The Respondents contend that Prothonotary Milczynski erred by failing to appreciate all of the behind-the-scenes efforts 

they had made to comply with her several Directions. They also allege that they were unsure of the scope of information they 

were obliged to produce to the Applicants. 

 

7      There are at least two fundamental problems with the Respondents’ excuses. The first is that, as the Prothonotary duly 

noted, the Respondents adduced no affidavit evidence of the efforts they had supposedly made to comply. The second is that 

those efforts were minimal at best. Indeed, on July 24, 2017, Prothonotary Milczynski issued a Direction that chided the 

Respondents’ counsel for late correspondence and ordered that production of documents “shall be made forthwith”. On July 

26, 2017, the Prothonotary issued an Order dismissing, without prejudice, a motion by the Applicants for contempt. In her 

corresponding reasons, the Prothonotary admonished both counsel for failing to adhere to deadlines and for their disregard 

for the case management process. Prothonotary Milczynski also noted that the Respondents had failed to adduce evidence to 

“allow the Court to determine whether the documents were not available or irrelevant or why otherwise, the Respondents 

should be relieved from producing them”. The motion was ultimately dismissed because the Prothonotary was not convinced 

that the Respondents were, at that point, deliberately flouting the Court’s Order to produce. She also advised both counsel to 

make an effort to communicate with each other in a more constructive way. 

 

8      The record before me indicates that the Respondents made little effort to comply with their long outstanding disclosure 

obligations until early August. It was only at that point that the Respondents formally requested many of their banking 

records [see AMR0047, 0048, 0049] and even then “substantial deficiencies” remained [see AMR0053]. It is also troubling 

that the Respondents’ affiant, Melissa Brietkopf, had sworn a misleading affidavit to the effect that all the requested 

documents had been produced when she had no factual basis to make that assertion [see AMR0074 et seq.]. The 

Respondents’ counsel must have been aware of that misstatement when the affidavit was tendered. 

 

9      On the record before me, I can identify no error in Prothonotary Milczynski’s Order striking the Respondents’ 

affidavits. With or without the “new evidence”, the Respondents were at best indifferent to their obligations to produce. 

Indeed, it appears more likely that they were deliberately delaying and frustrating the litigation by failing to comply with the 

Prothonotary’s Directions. 

 

10      As for the Respondents’ new evidence, it is clearly irrelevant to the appeal and does not meet the test for admissibility. 

A party cannot withhold evidence in the first instance and later seek to have it introduced on appeal: see Shire Canada Inc. v. 

Apotex Inc., 2011 FCA 10 (F.C.A.) at paras 17-18, (2011), 414 N.R. 270 (F.C.A.) , and , Shaw v. R., 2010 FC 577 (F.C.) at 

paras 8-9, [2010] F.C.J. No. 684 (F.C.) . 

 

11      The Respondents must accordingly live with their failure to produce a meaningful evidentiary record before the 

Prothonotary and with their markedly deficient efforts to comply with their production obligations over a period of many 

months. 

 

12      The Respondents’ appeal is accordingly dismissed. 

 

13      In the face of the Prothonotary’s decision to strike the Respondents’ affidavits, almost all that remains in evidence 

before me on the application to set aside the October 1, 2016 Key First Nation Band election are the Applicants’ affidavits. 

Set out below are the material factual assertions contained in those affidavits. 

 

III. Affidavit of Clarence Papequash 

 

14      Clarence Papequash was elected as a Band Councillor in the impugned election. Notwithstanding his successful 

candidacy, Mr. Papequash has challenged the election. 

 

15      Mr. Papequash’s affidavit of December 3, 2016 speaks to the following matters of particular concern: 

(a) On September 24, 2016 at the advance poll conducted at the Ramada Hotel in Regina, he witnessed Rodney Brass 

pay an elector $300 to purchase his vote. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024498025&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024498025&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2022240624&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2022240624&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Papequash v. Brass, 2018 FC 325, 2018 CF 325, 2018 CarswellNat 1135  

2018 FC 325, 2018 CF 325, 2018 CarswellNat 1135, 2018 CarswellNat 1439... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5 

 

(b) On September 23, 2016 at a meeting with Glen O’Soup in Regina, Mr. Papequash was offered $5,000 to withdraw 

from the election and to help solicit votes for Rodney Brass and his team of candidates. 

 

IV. Affidavit of Esther Papequash 

 

16      Esther Papequash is a member of the Key First Nation and was a scrutineer in the Band election. Her affidavit, sworn 

on December 4, 2016, attests to certain irregularities in the voting processes and to being offered Band employment by 

Rodney Brass if he was elected as Chief. 

 

V. Affidavit of Kristin Raphael 

 

17      Kristin Raphael is a member of the Key First Nation and a voter in the Band election. Her affidavit of December 4, 

2016 asserts that at the Regina advance poll on September 24, 2016, Rodney Brass paid her $100 in cash without solicitation 

or explanation. She also states that on September 30, 2016, she witnessed a similar payment from Mr. Brass to her 

grandmother. On October 1, 2016, she reports a $40 cash payment from Mr. Brass ostensibly for “gas”.  

 

VI. Affidavit of Vanessa Brass 

 

18      Vanessa Brass is a member of the Key First Nation. Her affidavit, sworn on December 13, 2016, includes the 

following assertions: 

(a) A few days before the Band election, Rodney Brass and Colleen Brass attended unannounced at her residence on the 

Cote First Nation. She had no prior contact with either of them. They were campaigning for the election as Chief and 

Band Councillor, respectively. Mr. Brass gave $60 in cash to Ms. Brass “to help with transportation and meals”. 

(b) On the date of the election, Ms. Brass met with Angela Desjarlais (a candidate running for election as Councillor). 

Ms. Desjarlais asked for votes for Rodney Brass and herself and gave Ms. Brass an unsolicited cash payment of $100. 

Ms. Desjarlais then directed Ms. Brass to her brother’s (Sidney Keshane) residence where, in the presence of Rodney 

Brass, she was given a further $300 in cash in return for her votes. 

 

VII. Affidavit of Myrna O’Soup 

 

19      Myrna O’Soup is a member of the Key First Nation. She was also an unsuccessful candidate for Chief in the Band 

election. Her affidavit, sworn on December 14, 2016, indicates that on August 25, 2016, Glen O’Soup, Sidney Keshane, and 

Rodney Brass arrived uninvited at her brother’s residence on the Key First Nation reserve. In the presence of Ms. O’Soup’s 

brothers, Mr. O’Soup offered her employment with the Band if she withdrew her candidacy. She declined the offer.  

 

VIII. Affidavit of William Papequash 

 

20      William Papequash is a member of the Key First Nation. His affidavit of February 2, 2017 states that when he attended 

the advance poll at the Regina Ramada Hotel in September 2016, Rodney Brass gave him $60 to solicit his vote. 

 

IX. Affidavit of Clinton Key 

 

21      Clinton Key is a member and Band Councillor of the Key First Nation and one of the Applicants in this proceeding. 

He was elected in the 2016 Band election as an unaffiliated candidate. His affidavit of February 20, 2017 states that when he 

was present at the Edmonton Band election poll he observed Rodney Brass, Sidney Keshane, and Glen O’Soup give cash 

payments of $100 and $200 to approximately 30 Band members in return for their promises of electoral support. 
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22      After the close of the Edmonton polling station, Mr. Key received a call from Rodney Brass reporting that Mr. Brass 

had obtained 73 to 75 votes and had “cleaned up in Edmonton”. 

 

23      According to Mr. Key, he observed a similar pattern of vote buying in Regina where Rodney Brass and Glen O’Soup 

made cash payments to approximately 10 Band members in advance of their votes. On October 1, 2016, Mr. Key observed 

Angela Desjarlais pay $40 to an elector who was looking to sell his vote. 

 

X. Affidavit of Desiree Brass 

 

24      Desiree Brass is a member of the Key First Nation. Her affidavit of February 27, 2017 states that Sidney Keshane 

offered her $300 for her Band election vote. On the day of the election at the Key polling station, she received $200 in cash 

from Sidney Keshane and was told to vote for the slate of Rodney Brass, Angela Desjarlais, Melody Brass, Glen O’Soup, and 

Sidney Keshane. At the same time, she observed Rodney Brass interacting suspiciously with other Band members before the 

members cast their votes. 

 

XI. Affidavit of Maria Diamond 

 

25      Maria Diamond is an elder of the Key First Nation. On September 26, 2016, Ms. Diamond and several other electors 

were invited to a dinner at Lee’s Buffet in Brandon, Manitoba to discuss the pending Band election. During the meal, Mr. 

Brass told those present that Band members would each receive a $1,000 Christmas bonus if he was elected. Notwithstanding 

Mr. Brass’ election as Chief, the promised payments were never made. 

 

XII. Affidavit of Marcella Pelletier 

 

26      Marcella Pelletier is a member of Key First Nation who sought election as Band Councillor in the October 1, 2016 

election. Her affidavit states that on September 21, 2016 at Edmonton she witnessed Rodney Brass instruct Glen O’Soup to 

pay $100 to Gabe Brass in return for his vote. On September 24, 2016, Ms. Pelletier also overheard Rodney Brass promise 

e-transfer payments of $200 to each of seven Band members in attendance at a home in Regina all for the stated purpose of 

buying their votes for a designated slate of candidates. 

 

XIII. Supplementary Affidavits of Clarence Papequash, Clinton Key, and Glenn Papequash 

 

27      Clarence Papequash, Clinton Key, and Glenn Papequash swore supplementary affidavits on April 22, 2017. Each of 

these affidavits deals with Rodney Brass’ attempts to bring an end to this litigation in return for substantial cash payments. 

 

28      According to Clarence Papequash, Mr. Brass offered to pay him $25,000 in each of the following four years ostensibly 

for the provision of Elder Advisory Services. That proposal is corroborated by a cheque written on the account of the Key 

Band Trust payable to Clarence Papequash in the amount of $25,000 and two so-called Renewal Agreements which 

confirmed four annual payments to be “made on condition that confirmation has been received by the Chief from the Federal 

Court, that the Application of Appeal is withdrawn”. The Agreements were executed by Rodney Brass and Clarence 

Papequash on March 16, 2017. 

 

29      According to Clinton Key’s affidavit, Rodney Brass offered to pay $10,000 to Mr. Key’s company (Key Skid Steer & 

Trucking) and to arrange contracts for work in return for dropping this litigation. Mr. Key’s affidavit also corroborates 

Clarence Papequash’s evidence concerning their meeting with Rodney Brass on March 16, 2017 when Mr. Brass offered 

money to each of them to drop their election appeal. Mr. Key’s evidence is corroborated by a cheque drawn on the account of 

Key Band Trust payable to Key Skid Steer & Trucking in the amount of $10,000. 

 

30      Glenn Papequash’s affidavit relates a similar history to that provided by the other Applicants. According to Glenn 

Papequash, during a meeting in Saskatoon on March 16, 2017, Rodney Brass offered to pay him $5,000 to give 10 guitar 
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lessons on the Key First Nation in return for dropping the election appeal. 

 

31      During a later meeting with Rodney Brass and Clarence Papequash on March 18, 2017, Glenn Papequash was given a 

cheque for $5,000 written on the account of Key Band Trust and a so-called Contract Renewal Agreement providing for three 

annual payments in that amount for music lessons. These payments are stated to be conditional on the withdrawal of the 

election appeal. Copies of the cheque and the Agreement executed by Glenn Papequash and Rodney Brass are exhibited to 

Mr. Papequash’s affidavit. 

 

XIV. The Law 

 

32      The Applicants challenge the Key First Nation Band election held on October 1, 2016 under sections 31 and 35(1) of 

the First Nations Elections Act, above. Those provisions authorize the Court to set aside a band election provided that there is 

satisfactory proof of the contravention of the Act or the regulations that is likely to have affected the election result. Included 

among the prohibitions listed in section 16 of the Act is the following: 

16 A person must not, in connection with an election, 

(a) vote or attempt to vote knowing that they are not entitled to vote; 

(b) attempt to influence another person to vote knowing that the other person is not entitled to do so; 

(c) knowingly use a forged ballot; 

(d) put a ballot into a ballot box knowing that they are not authorized to do so under the regulations; 

(e) by intimidation or duress, attempt to influence another person to vote or refrain from voting or to vote or refrain 

from voting for a particular candidate; or 

(f) offer money, goods, employment or other valuable consideration in an attempt to influence an elector to vote or 

refrain from voting or to vote or refrain from voting for a particular candidate. 

[Emphasis added.] 

16 Nul ne peut, relativement à une élection: 

a) voter ou tenter de voter sachant qu’il est inhabile à voter; 

b) inciter une autre personne à voter sachant que celle-ci est inhabile à voter; 

c) faire sciemment usage d’un faux bulletin de vote; 

d) déposer dans une urne un bulletin de vote sachant qu’il n’y est pas autorisé par règlement; 

e) par intimidation ou par la contrainte, inciter une autre personne à voter ou à s’abstenir de voter, ou encore à voter 

ou à s’abstenir de voter pour un candidat donné; 

f) offrir de l’argent, des biens, un emploi ou toute autre contrepartie valable en vue d’inciter un électeur à voter ou à 

s’abstenir de voter, ou encore à voter ou à s’abstenir de voter pour un candidat donné. 

[Je souligne] 

 

33      The Applicants carry the burden of proof of establishing, on a balance of probabilities, that a contravention of the Act 

has occurred that is likely to have affected the election results: see McNabb v. Cyr, 2017 SKCA 27 (Sask. C.A.) at para 36, 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041443458&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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[2017] S.J. No. 132 (Sask. C.A.). Where sufficient evidence of corruption is adduced, the evidentiary burden may shift to the 

Respondents. 

 

34      Not every contravention of the Act or regulations will justify the annulment of a band election. A distinction is not 

infrequently made between cases involving technical procedural irregularities and those involving fraud or corruption. In the 

former situation, a careful mathematical approach (eg reverse magic number test) may be called for to establish the likelihood 

of a different outcome. However, where an election has been corrupted by fraud such that the integrity of the electoral 

process is in question, an annulment may be justified regardless of the proven number of invalid votes. One reason for 

adopting a stricter approach in cases of electoral corruption is that the true extent of the misconduct may be impossible to 

ascertain or the conduct may be mischaracterized. This is particularly the case where allegations of vote buying are raised and 

where both parties to the transaction are culpable and often prone to secrecy: see Gadwa v. Kehewin First Nation, 2016 FC 

597 (F.C.), [2016] F.C.J. No. 569 (F.C.) . 

 

35      In Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, 351 D.L.R. (4th) 579 (S.C.C.), the Court considered 

language in the Canada Elections Act, SC 2000, c 9 that closely mirrors that found in section 31 of the First Nations 

Elections Act, above. In describing the basis for the exercise of judicial discretion in cases involving procedural irregularities 

or fraud, the Court had this to say: 

[22] Under those provisions, if the grounds in para. (a) of s. 524(1) are established (the elected candidate was ineligible), 

then a court must declare the election null and void. In such circumstances it is as if no election was held. By contrast, if 

the grounds in para. (b) are established (there were irregularities, fraud or corrupt or illegal practices that affected the 

result of the election), a court may annul the election. Under these circumstances, a court must decide whether the 

election held was compromised in such a way as to justify its annulment. 

[23] In deciding whether to annul an election, an important consideration is whether the number of impugned votes is 

sufficient to cast doubt on the true winner of the election or whether the irregularities are such as to call into question the 

integrity of the electoral process. Since voting is conducted by secret ballot in Canada, this assessment cannot involve an 

investigation into voters’ actual choices. If a court is satisfied that, because of the rejection of certain votes, the winner is 

in doubt, it would be unreasonable for the court not to annul the election. 

 

36      In light of the above statement, the idea that serious electoral fraud can vitiate an election result cannot be seriously 

doubted. What must not be overlooked, however, is the Court’s admonition that a reviewing court retains a discretion to 

decline to annul an election even in situations involving fraud or other forms of corruption. This was a point more recently 

noted in McEwing v. Canada (Attorney General), 2013 FC 525, [2013] 4 F.C.R. 63 (F.C.), where Justice Richard Mosley 

stated: 

[81] What may constitute a corrosive effect on the integrity of the electoral process will depend on the facts of each 

case. I do not read the comments of the majority in paragraph 43 of Opitz as providing authority for the proposition that 

the Court may overturn election results in every case in which electoral fraud, corruption or illegal practices have been 

demonstrated. In that paragraph, the Supreme Court cited Cusimano v Toronto (City), 2011 ONSC 7271, [2011] OJ No 

5986 (QL) at para 62: “An election will only be set aside where the irregularity either violates a fundamental democratic 

principle or calls into question whether the tabulated vote actually reflects the will of the electorate.” 

[82] At paragraph 48 of Opitz, the majority cautioned that annulling an election would disenfranchise not only those 

persons whose votes were disqualified (in the context of an irregularities case) but every elector who voted in the riding. 

That suggests, in my view, that the Court should only exercise its discretion to annul when there is serious reason to 

believe that the results would have been different but for the fraud or when an electoral candidate or agent is directly 

involved in the fraud. 

 

37      Justice Mosley’s remark that electoral corruption conducted by a candidate or agent ought generally to be treated more 

strictly is also reflected in the following passage from Justice Cecily Y. Strickland’s decision in Gadwa v. Kehewin First 

Nation, above: 
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[88] It must first be stated that a candidate who engages in vote buying is attempting to corrupt the election process. 

Therefore, regardless of the number of votes that the candidate purchased, or attempted to purchase, and regardless of 

whether the candidate wins the election by a greater margin than the number of votes that were purchased, this cannot 

save the candidate and his or her election must still be vitiated. Fraud, corruption and illegal election practices are 

serious (Opitz at para 43). 

 

38      What can be taken from the relevant authorities is that attempts by electoral candidates or their agents to purchase the 

votes of constituents are an insidious practice that corrodes and undermines the integrity of any electoral process. 

 

39      In this case, there is clear evidence of widespread and openly conducted vote buying activity carried out by Rodney 

Brass, Glen O’Soup, Sidney Keshane, and Angela Desjarlais. None of the several affiants who witnessed these events was 

cross-examined and their evidence stands unchallenged. It is also of some significance that Rodney Brass attempted to 

buy-off the Applicants from proceeding further with this application by offering each of them substantial sums of money in 

return for dubious offers of work. Those actions arose after the election and are not directly relevant to the issues raised on 

this application. This evidence is, however, relevant to Mr. Brass’ credibility. It is also corroborated by documentation signed 

by him. 

 

40      I am satisfied on the evidence before me that the integrity of the Key First Nation Band election conducted on October 

1, 2016 was sufficiently corrupted by the misconduct of Rodney Brass, Glen O’Soup, Sidney Keshane, and Angela Desjarlais 

that the election must be annulled and a new election conducted. I would add that the corrupt practices employed by several 

of the Respondents during the 2016 Band election appear to reflect a long-standing tradition and acceptance by some 

members of vote buying and other dishonest attempts to influence electoral outcomes. These practices appear to be 

sufficiently entrenched that, in the election to follow, rigorous efforts will be required to ensure the integrity of the process. 

 

41      The Applicants are seeking costs at the solicitor-client level. I will reserve on this issue pending the receipt of further 

written submissions from the parties not to exceed ten [10] pages in length. The Applicants’ submissions shall be filed within 

ten [10] days of this Judgment. The Respondents will have seven [7] days thereafter to reply. 

 

42      In accordance with subsection 35(2) of the First Nations Elections Act, above, the Court will send a copy of this 

decision to the Minister of Indian Affairs and Northern Development. 

 

JUDGMENT IN T-1856-16 

THIS COURT’S JUDGMENT is that: 

1. The Respondents’ appeal of the Order of Prothonotary Martha Milczynski dated August 21, 2017 is dismissed. 

2. This application is allowed and the Key First Nation Band election held on October 1, 2016 is set aside and annulled. 

3. A copy of this decision will be sent to the Minister of Indian Affairs and Northern Development. 

4. The issue of costs is reserved pending the receipt of further submissions in writing from the parties. 

 

Appeal dismissed; application granted. 
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Respondent First Nation was not entitled to recover its costs from other respondents — Respondents acted in concert with 

single counsel presumably in accordance with direction and approval of Band throughout proceeding — Allowing party to 

turn against co-litigants whose interests were wholly aligned at end of jointly represented unsuccessful proceeding would 

create serious mischief — Respondent First Nation had means to appreciate conflict it was in regarding Band members and 

elected to pursue joint legal strategy that ignored broader interest, and must accept financial consequences of doing so. 

Civil practice and procedure --- Costs — Scale and quantum of costs — Quantum of costs — Miscellaneous 

Applicants were successful on application to set aside and annul election of Chief and Band councillors — Subsequent to 

liability decision, respondent First Nation retained new counsel and sought to recover costs from at fault respondents — 

Applicants sought costs of $171,449.70, including disbursements, on solicitor-client basis and requested joint and several 

award payable by respondents and their legal counsel — Applicants awarded costs based on column v of tariff in amount of 

$86,170, including disbursements, payable jointly and severally by personal respondents — While respondent’s counsel 
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failed to fulfill professional obligations to court and to opposing counsel, applicants had not met heaving burden of having 

costs awarded against respondent’s counsel — Most of case management conferences resulted from failure by counsel to 

work co-operatively, which resulted in wasted effort by court and affidavits on both sides contained scandalous, improper 

and irrelevant assertions — Respondents were found to have egregiously contravened First Nations Election Act and they 

repeatedly frustrated court’s process — Substantial indemnity costs were also justified because individual First Nation 

members assumed risk of challenging Band election. 

ADDITIONAL REASONS related to costs to judgment reported at Papequash v. Brass (2018), 2018 FC 325, 2018 

CarswellNat 1135, 2018 CF 325, 2018 CarswellNat 1439 (F.C.). 

 

R.L. Barnes J.: 

 

1      These are my reasons in support of an award of costs payable to the Applicants in accordance with my previous 

decision in this matter: see Papequash v. Brass, 2018 FC 325, 290 A.C.W.S. (3d) 249 (F.C.). 

 

2      Subsequent to my liability decision, Key First Nation terminated its retainer with Stéphanie C. Lavallée and retained the 

services of its present counsel, Lynda K. Troup. With leave of the Court, Ms. Troup filed a further submission seeking an 

Order that the Key First Nation recover its costs from the so-called “at fault” Respondents. The authority to make such an 

Order is said to be found in the broad discretion afforded by Rule 400 of the Federal Courts Rules, SOR/98-106. The 

situation, it is further argued, is analogous to cases where Bullock or Sanderson orders have been made requiring an 

unsuccessful defendant to indemnify a successful defendant for costs payable to a plaintiff. 

 

3      I do not accept that this is a case where Key First Nation should recover its costs from the other Respondents. All of the 

Respondents acted in concert with a single counsel presumably in accordance with the direction and approval of the Band 

throughout the proceeding. A recognition that a party should be permitted to turn against co-litigants whose interests were 

throughout wholly aligned at the end of a jointly represented unsuccessful proceeding would create serious mischief. 

Sanderson and Bullock orders are appropriate in cases where co-defendants have distinct and separately advanced interests 

and where those interests do not coincide. The Key First Nation is the author of its own predicament. It had the means to 

appreciate the conflict it was in vis-à-vis the members of the Band and it elected to pursue a joint legal strategy that ignored 

that broader interest. It must now accept the financial consequences of so acting. If the Band is now unhappy with the legal 

representation it received or with the amount of its legal fees it has the means to seek independent recourse. 

 

4      The Applicants advanced their initial claim to costs on a solicitor/client scale in the amount of $171,449.70 (inclusive of 

$10,673.53 in disbursements). They also requested a joint and several award payable by the Respondents and by their legal 

counsel, Stephanie Lavallée. By letter dated August 2, 2018, counsel for the Applicants, Nathan Phillips, advised that they 

were no longer seeking costs against Key First Nation but only against the personal Respondents. This change in position was 

prompted by a change in leadership following a recent Band election. 

 

5      The claim against the Respondents’ counsel is brought under Rule 404(1) of the Federal Courts Rules, SOR/98-106, 

based on assertions of improper and unprofessional conduct that unnecessarily ran up the Applicants’ legal costs and wasted 

the Court’s time. 

 

6      There is no doubt that Ms. Lavallée’s conduct in this case left something to be desired. She frequently failed to fulfil the 

professional obligations owed to the Court and to opposing counsel. Some of that conduct I attribute to inexperience but 

some of it reflects a lack of professionalism in the form of a failure to respect the Rules of the Court and opposing counsel. A 

recent letter written by Ms. Lavallée to the Court alleging unfairness is also factually incorrect and improper. That said, the 

Court file contains accusatory and over-the-top correspondence from both sides asserting various forms of misconduct. Some 

of this correspondence was sent to the Court for no apparent judicial purpose but, rather, to embarrass the opposite parties 

and their counsel. This problem is well-reflected in a Direction issued by Prothonotary Martha Milczynski on May 15, 2017 

containing the following admonition:  

[...] Upon conducting the case management teleconference on May 2nd, the parties appeared to have resolved the motion 
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and submitted a draft order, including further changes to be made to the proposed affidavits. A short time later, however, 

each began writing to the Court complaining of the other’s conduct and that of their clients. Counsel for the Respondent 

wrote that her clients were rescinding their consent for the resolution of the Applicants’ motion. Accordingly, the 

motion for leave to file the Applicants’ now revised affidavits remains outstanding. The Respondents have also 

indicated that to the extent leave is granted to any of the Applicants’ revised affidavits, they may seek leave to file 

sur-reply. Unfortunately, despite attempts to reach a resolution through the case management process (discussions on 

April 20, May 2 and 15, 2017); the parties seem determined to proceed with the motions. In addition, and more 

unfortunately they are proceeding with acrimony, in a manner that is marked by a lack of courtesy and that result in the 

expenditure of significant time and resources, both of their clients and of the Court. 

 

7      I have no doubt whatsoever that most of the case management conferences conducted in this proceeding (some 12 in all) 

resulted from a failure by counsel to work cooperatively. This resulted in much wasted effort by the Court to resolve 

disagreements that should have been resolved by agreement. Problems also arose around the content of the affidavits filed by 

both sides which were often replete with scandalous, improper, and irrelevant assertions. There is no place in a fact affidavit 

for ad hominem attacks or disparaging opinions on the character of opposing parties or their counsel. The net result of all of 

the unnecessary interlocutory activity on this file is, unfortunately, the imposition of a significant financial burden on the 

members of the Key First Nation, whose interests appear to have been largely ignored. 

 

8      Notwithstanding the above concerns, I am not satisfied that the Applicants have met the heavy burden for having costs 

awarded against the Respondents’ counsel and I decline to make such an award. I am also not satisfied that the Applicants 

ought to recover the entirety of their solicitor/client costs. Some of the responsibility for the procedural lapses and 

unnecessary steps taken in the proceeding rests with the Applicants and their counsel and they ought not to be rewarded for it. 

 

9      This is, however, an appropriate case to assess costs at the upper end of Column V. The Applicants were found to have 

egregiously contravened the First Nations Elections Act, SC 2014, c 5 and they repeatedly frustrated the Court’s process. 

 

10      I am also of the view that a substantial indemnity for costs is usually justified where individual members of a First 

Nation assume the substantial risk of challenging a Band election. If successful, they ought not to be left significantly 

out-of-pocket for assuming a responsibility that benefits all of the members of their community. That said, costs are never 

payable for unnecessary or excessive steps taken and must always bear a relationship to the complexity of the case. Despite 

all of the largely unnecessary wrangling engaged in by the parties and their counsel, this was not a complicated case. The 

matter turned on evidence directed at corrupt election practices which was then applied to settled legal principles. 

 

11      At the Court’s request, the Applicants presented a Bill of Costs based on Column V of the Tariff. Somewhat 

surprisingly the amount claimed under the Tariff came to $161,380.85 (inclusive of disbursements of $8,211.84). This figure 

is approximately 94% of the solicitor/client claim and, in my view, is substantially inflated. 

 

12      To the extent that Orders were issued during case management, Prothonotary Milczynski has already either expressly 

or implicitly resolved the issue of costs. Some of the Orders that the Court issued have already dealt with costs and cannot be 

revisited now. Most of the case management Directions and Orders on the file are, however, silent concerning costs. That is, 

in fact, the norm for matters dealt with in case management, which are almost always resolved on consensus and where costs 

are rarely requested or given. In such cases, the presumption arising from the Court’s silence is that no costs are payable. I 

would add that the Court’s Tariff makes no provision for simply preparing for and attending case management meetings. I 

have accordingly removed all of the amounts claimed for preparations and attendances for case management. 

 

13      To the extent that there may be amounts outstanding from earlier Orders of the Prothonotary, they may be enforced by 

the Applicants in the usual way (eg. see Order of July 26, 2017, awarding costs of $8,500.00). 

 

14      As far as I can tell, there is only one Order issued by the case management Prothonotary where the issue of costs was 

left to the discretion of the application Judge (see the Order of May 25, 2017). For that motion, costs are allowed in the 

amount of $3,500.00. All of the remaining amounts claimed for motions are disallowed. 

 

15      The claims to prepare eight Directions to Attend are too high. I have reduced the value of those claims from $5,950.00 

to $1,500.00. 
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16      I reject the claim to amend the Notice of Application. That step does not appear to have been necessitated by an 

amendment to any pleading by the Respondents and was seemingly done on consent and without costs. 

 

17      I reject the claim to costs for the motion to strike the Respondents’ costs submission on the basis of its length. That 

motion was unnecessary as the Court dealt with it without the need for a motion. I also deny the claim for costs for 

unsuccessfully pursuing relief under Rule 404. 

 

18      I reduce the amounts claimed to prepare the Applicants for cross-examination to five units each. 

 

19      I disallow the claims to a second counsel fee except for the hearing on the merits (including preparation) which I allow 

in the amount of $2,000.00. 

 

20      I disallow the claims to counsel fees arising on motions for the reasons previously given. A first counsel fee for 

attending and preparing for the application is allowed in the amount of $3,500.00. 

 

21      Disbursements are allowed in the amount of $7,500.00. 

 

22      In the result, costs assessed at the high end of Column V and disbursements in the total amount of $86,170.00 are 

awarded to the Applicants payable jointly and severally by the personal Respondents, namely Rodney Brass, Angela 

Desjarlais, Sidney Keshane and Glen O’Soup. 

 

23      It is not for the Court to ignore the current position of the Applicants to withdraw their claim to costs against Key First 

Nation. That is their prerogative. However, nothing in these reasons should be taken to interfere with the rights, if any, of the 

personal Respondents to claim indemnity for their exposure to costs from Key First Nation. 

 

JUDGMENT IN T-1856-16 

THIS COURT’S JUDGMENT is that the Applicants are awarded their costs payable by the Respondents Rodney Brass, Glen 

M. O’Soup, Angela Desjarlais and Sidney Keshane jointly and severally in the all-inclusive amount of $86,170.00. 

 

Order accordingly. 
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Civil practice and procedure 

Health law 

 

On Appeal From: 2017 SKQB 377, Regina 

Richards C.J.S.: 

 

I. INTRODUCTION 

 

1      Dr. Satyam Patel’s hospital privileges were suspended because of concerns about his competence. This led to a 

protracted series of proceedings under the regulatory framework governing such matters. 

 

2      Dr. Patel ultimately brought an application in the Court of Queen’s Bench to both quash the decisions that had led to his 

suspension and to have his hospital privileges restored in full. That application was denied by a Chambers judge. 

 

3      This is an appeal from the decision of the Chambers judge. Dr. Patel advances a number of submissions based on the 

wording of various statutory and other provisions, on procedural fairness concerns and on the Constitution Act, 1867. As 

explained below, these arguments cannot succeed. Dr. Patel’s appeal must be dismissed. 
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II. THE REGULATORY FRAMEWORK 

 

4      Section 43 of The Regional Health Services Act, SS 2002, c R-8.2 (repealed) [RHS Act], gave regional health 

authorities, such as the Regina Qu’Appelle Regional Health Authority [RQRHA], the authority to make bylaws dealing with 

the discipline and suspension of practitioner staff. 

 

5      Pursuant to this authority, RQRHA enacted the Regina Qu’Appelle Regional Health Authority Practitioner Staff Bylaws 

[Bylaws]. For the purposes of this appeal, the key features of the Bylaws are as follows: 

(a) The Senior Medical Officer or the Chief Executive Officer may immediately suspend a member’s privileges in 

circumstances where the conduct, performance or competence of the member exposes or is likely to expose patients to 

harm or injury (Bylaws, s 86(1)(a)). 

(b) In the event of an immediate suspension, the Senior Medical Officer or the Chief Executive Officer must provide the 

suspended member with written reasons for the suspension within 48 hours (Bylaws, s 86(3)). 

(c) The RQRHA Board [Board] must hold a hearing to review an immediate suspension within 14 days from the date of 

the suspension (Bylaws, s 87). The member is a party to the hearing (Bylaws, s 89). 

(d) The Board may overturn the immediate suspension, confirm the suspension for a specified period of time, or confirm 

the suspension and refer the matter to a discipline committee (Bylaws, s 90). 

(e) The discipline committee must serve the member, at least 21 days before the discipline hearing, with a written notice 

containing, among other things, the particulars of the complaint allegations (Bylaws, s 79). 

(f) On consideration of the allegations, evidence and representations presented to it, the discipline committee prepares a 

report for the Board of its findings and recommendations. Those recommendations may include everything from taking 

no action, at one end of the spectrum, to the suspension or termination of the member’s practitioner staff appointment, at 

the other (Bylaws, s 81). 

(g) The Board then considers the report of the discipline committee. The member receives at least 21 days’ notice of the 

Board meeting and is entitled to make representations to the Board (Bylaws, s 82). 

(h) On considering the recommendations of the discipline committee and the representations of the member, the Board 

may take steps ranging from no action to suspending or terminating the member’s practitioner staff appointment 

(Bylaws, s 84). 

 

6      The RHS Act, in s. 45(1), provided that a person aggrieved by a regional health authority decision in respect of 

discipline matters or the suspension of privileges could appeal to a tribunal established by regulations. Those regulations 

were The Practitioner Staff Appeals Regulations, RRS c R-8.2 Reg 5 [Appeals Regulations]. 

 

7      The Appeals Regulations established the Practitioner Staff Appeals Tribunal [Appeals Tribunal]. Appeals to the Appeals 

Tribunal are conducted as de novo hearings (s 11). 

 

8      A decision of the Appeals Tribunal could be appealed to the Court of Queen’s Bench on a question of law or 

jurisdiction (RHS Act, s 45(4)). 

 

9      On December 4, 2017, The Provincial Health Authority Act, SS 2017, c P-30.3, repealed the RHS Act and amalgamated 

the RQRHA into the Provincial Health Authority. The Appeals Regulations remained in force and unchanged following the 

amalgamation. 

 

10      The Bylaws were repealed and replaced by the Saskatchewan Health Authority Interim Practitioner Staff Bylaws 

[Interim Bylaws] on December 4, 2017. The Interim Bylaws involved some modest changes to the Bylaws. However, none of 

those changes are in any way material to the outcome of this appeal and, as a result, I propose to refer to the Bylaws 
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throughout this decision. 

 

III. FACTUAL BACKGROUND 

 

11      Dr. Patel is an orthopaedic surgeon and a member of the practitioner staff of what was formerly the RQRHA. 

 

12      On June 11, 2016, Dr. George Carson, the Senior Medical Officer of the RQRHA [Medical Officer], imposed an 

immediate suspension of Dr. Patel’s hospital privileges out of concern about Dr. Patel’s surgical competence. He did this 

pursuant to s. 86 of the Bylaws. 

 

13      The Board was required, by s. 87 of the Bylaws, to review the suspension. It did just that. On July 7, 2016, the Board 

provided a written decision confirming the suspension and referring the matter to a discipline committee for a hearing. 

 

14      A five-person Discipline Committee was constituted pursuant to s. 76 of the Bylaws. The Discipline Committee 

commenced hearings on November 24, 2016, sitting for a total of 27 days as of the date of the Chambers hearing. 

 

15      On July 14, 2016, Dr. Patel appealed the decision of the Board by filing an appeal with the Appeals Tribunal. A 

hearing date was set for July 31, 2017. That hearing was adjourned sine die, at Dr. Patel’s request, on July 8, 2017. 

 

16      On July 31, 2017, after 24 days of Discipline Committee sitting days, but prior to the proceedings before the 

Committee being concluded, Dr. Patel commenced an action in the Court of Queen’s Bench by way of originating 

application. He sought: 

(a) an order quashing the Medical Officer’s decision to suspend Dr. Patel; 

(b) an order quashing the Board’s July 7, 2016, decision to uphold the suspension; 

(c) a stay of the proceedings before the Discipline Committee; and 

(d) an order restoring Dr. Patel’s hospital privileges. 

 

17      Dr. Patel’s application, as filed, was based on grounds including allegations that (a) the true reason for his suspension 

was interpersonal conflict, not incompetence, (b) no evidence had been tendered to properly demonstrate incompetence, and 

(c) the allegations of concern about patient safety were based on a number of procedural and factual errors. 

 

18      On August 17, 2017, the Medical Officer brought an application seeking to strike Dr. Patel’s originating application 

pursuant to the inherent authority of the Court of Queen’s Bench and Rule 7-9 of The Queen’s Bench Rules. 

 

IV. THE CHAMBERS DECISION 

 

19      The Chambers judge noted that one of the discretionary grounds for refusing to undertake judicial review is the 

existence of an adequate alternative remedy. In this regard, the judge referred extensively to Strickland v Canada (Attorney 

General), 2015 SCC 37, [2015] 2 SCR 713 [Strickland], one of the leading authorities in this area. She then observed that 

there is a comprehensive regulatory framework for dealing with the sorts of rights and obligations at stake in the proceedings 

in which Dr. Patel was engaged. The Chambers judge found there was no extraordinary circumstance to warrant her 

interfering with the ongoing proceedings and, as a result, dismissed Dr. Patel’s application. 

 

V. THE SMITH AND CHARD AFFIDAVITS 

 

20      Dr. Patel filed the affidavit of Heath Smith, sworn October 1, 2018, with this Court. The Medical Officer filed the 

affidavit of Steve Chard, sworn September 28, 2018. These affidavits describe what has happened in the proceedings 

involving Dr. Patel since this matter was before the Chambers judge at the end of 2017. Neither Dr. Patel nor the Medical 
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Officer objected to these affidavits being placed before the Court. 

 

21      The affidavits reveal that the Discipline Committee released its report to the Saskatchewan Health Authority Board 

[Saskatchewan Board] on January 9, 2018. It recommended that Dr. Patel’s suspension of privileges should continue until he 

had completed a period of supervised training. The Saskatchewan Board then held a hearing about whether to act on the 

Discipline Committee’s recommendation. On June 15, 2018, it accepted that recommendation. Then, on July 6, 2018, Dr. 

Patel filed a notice of appeal with the Appeals Tribunal. Proceedings before the Tribunal are ongoing. Dr. Patel suggests 

those proceedings are unduly complex. The Medical Officer replies by saying that any undue complexity is a direct function 

of Dr. Patel’s refusal to make reasonable positions with respect to their conduct. 

 

22      In my view, it would not be appropriate to take the affidavits of Messrs. Smith and Chard into account when deciding 

this appeal. Doing so would shift the factual foundation on which the Chambers judge based her decision and would 

consequently draw this Court into exercising a sort of original, as opposed to appellate, jurisdiction in relation to Dr. Patel’s 

various disputes. As a result, I will not consider the evidence contained in the affidavits sworn by Messrs. Smith and Chard in 

the analysis that follows. Nor, of necessity, will I give effect to the arguments of Dr. Patel and the Medical Officer to the 

extent those arguments are based on the contents of the affidavits. 

 

VI. ANALYSIS 

 

23      Dr. Patel contends the decision of the Chambers judge should be set aside on a number of grounds. He advances the 

following arguments: 

(a) the Chambers judge erred by accepting evidence after the oral hearing had concluded; 

(b) the Chambers judge erred by failing to consider s. 102 of the Bylaws in the course of her analysis; 

(c) the Chambers judge erred by finding that s. 45 of the RHS Act prohibited judicial review of decisions suspending 

hospital privileges; 

(d) the Chambers judge erred in applying Strickland to find that Dr. Patel had an adequate alternative to judicial review; 

and 

(e) the Chambers judge’s interpretation of the regulatory scheme established by and pursuant to the RHS Act offends s. 

96 of the Constitution Act, 1867. 

 

24      I propose to deal with each of these submissions in turn. However, before turning to them, it will be useful to take a 

closer look at the decision of the Chambers judge. This is because several of Dr. Patel’s arguments are based on what, in my 

respectful view, is a misunderstanding or mischaracterization of her decision. 

 

A. What did the Chambers judge decide and why? 

 

25      Dr. Patel takes the position that the Chambers judge erroneously read the RHS Act as prohibiting judicial review 

applications. He proceeds on the basis that, as a result of this misunderstanding of the regulatory framework, the Chambers 

judge dismissed his judicial review application because it was an abuse of process. This is not an accurate understanding of 

what the Chambers judge decided. Let me explain. 

 

26      In order to put the decision of the Chambers judge in context, it is necessary to begin with the proceedings giving rise 

to it. As explained above, Dr. Patel commenced an action by way of originating application on July 31, 2017. In that action, 

he sought to quash the decisions of both the Medical Officer and the Board to suspend him, to stay the proceedings before the 

Discipline Committee and to restore his hospital privileges. The Medical Officer countered with an application to dismiss Dr. 

Patel’s application and, in so doing, invoked both Rule 7-9 (which allows the Court to strike a pleading if it is an abuse of 

process) and the inherent jurisdiction of the Court of Queen’s Bench. 
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27      The position taken by the Medical Officer with the Chambers judge was not expressed as clearly as it perhaps might 

have been. In his written submissions, the Medical Officer suggested that, by way of his application, Dr. Patel was engaged 

in an abuse of process because he was endeavouring to circumvent the appeal procedures prescribed by the Bylaws and, in the 

guise of a judicial review application, was attempting to appeal the Board’s decision to suspend his privileges. For example, 

paragraph 37 of his brief said this: 

37. The procedural rules set out in Part 3 of the Queen’s Bench Rules provide the supervisory jurisdiction of this 

Honorable Court which is distinct from its appellate jurisdiction. This Honorable Court’s appellant [sic] jurisdiction 

arises only by way of statute. Dr. Patel has no statutory right of appeal to this Court at this time and is attempting to 

pursue his appeal through an abuse of this Court’s supervisory process. 

 

28      However, at the same time, the Medical Officer’s brief also emphasized that Dr. Patel’s application should be 

dismissed because he had alternative remedies under the governing regulatory framework. He did not expressly reference 

Strickland or related authorities but, rather, characterized Dr. Patel’s failure to pursue an appeal to the Appeals Tribunal as an 

abuse of process. Paragraph 44 of the Medical Officer’s brief reads as follows: 

44. Dr. Patel has commenced an appeal to the Tribunal with respect to the Board’s decision. His appeal was adjourned 

sine die at his request. Dr. Patel has not exhausted his appeal remedies under the statutory framework. His application 

for judicial review is premature and he pursues the same remedy from this Court that is available to him on appeal to the 

Tribunal. Dr. Patel’s originating application is therefore premature and an abuse of process and should be dismissed. 

(Emphasis added) 

In her decision, the Chambers judge quite understandably took this argument to be one that engaged the doctrine of the 

adequacy of alternative remedies as explained in Strickland. 

 

29      Dr. Patel contends that the Chambers judge ultimately decided to dismiss his application because the regulatory 

framework created by and under the RHS Act prohibited judicial review applications with the result that such applications are 

an abuse of process. In support of this reading of the decision, Dr. Patel relies on its bookends, paragraphs 2 and 32. They are 

set out below: 

[2] In response, Dr. George Carson, Senior Medical Officer [SMO] applied for an order under Rule 7-9 that the 

originating application be dismissed in its entirety as an abuse of process. This decision relates to the application of the 

SMO. The Regina Qu’Appelle Regional Health Authority [RQRHA] Board [Board] participated in the hearing in 

support of the SMO application. 

. . . 

[32] The application of the SMO is therefore allowed, the originating application for judicial review commenced by Dr. 

Patel is hereby dismissed with costs to the SMO set, as requested by the SMO, at $1,000.00. 

 

30      In my respectful view, Dr. Patel misunderstands the decision of the Chambers judge. Her bottom-line conclusion was 

not based on the idea that judicial review applications were somehow prohibited and hence an abuse of process. Rather, she 

decided that Dr. Patel’s application should be dismissed because the procedures established pursuant to the RHS Act provided 

him with an adequate alternative means of seeking a remedy. 

 

31      It was no accident that, in the critical “Discussion” section of her decision, the Chambers judge summarized the 

applicable regulatory framework and then turned directly to Strickland saying, at paragraph 28, that “[o]ne of the 

discretionary grounds for refusing to undertake judicial review is whether there is another adequate alternative”. After 

quoting extensively from Strickland, the Chambers judge concluded her analysis by writing as follows: 

[31] Here, the Act, Regulations and Bylaws provide a comprehensive regulatory framework to deal with the significant 

rights and obligations being determined in the process currently underway. The ultimate decision of the Board following 

receipt of the report of the Discipline Committee could have grave consequences to Dr. Patel and potentially equally 
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serious consequences to members of the public. The decision must be arrived at through a process that is objectively 

fair, balanced and professional. Although Dr. Patel has made broad claims of unfairness and denial of natural justice 

throughout the current process, he has not asked the court to review any specific evidentiary ruling or interim procedural 

decision made by the SMO, the Board or the Discipline Committee. As is evident from para. 1(d) of his application, Dr. 

Patel seeks a court order reinstating his surgical privileges. However, under s. 45 of the Act, the court’s jurisdiction with 

respect to the suspension of Dr. Patel’s surgical privileges does not arise until after the Tribunal has rendered a decision. 

As there are no extraordinary circumstance that compels me to interfere in the currently ongoing regulatory process, I 

decline to do so. 

(Emphasis added) 

 

32      The Chambers judge did use the language of abuse of process at the beginning of her decision, no doubt picking up the 

terminology used by the Medical Officer. However, she clearly dismissed Dr. Patel’s application on the basis that there was 

an adequate alternative way for him to address his concerns. She did not, as Dr. Patel contends, decide his application was an 

abuse of process because judicial review applications are prohibited by virtue of statutory decree. 

 

B. Did the Chambers judge wrongly rely on late-arriving evidence? 

 

33      Dr. Patel’s first argument is that, in coming to her decision, the Chambers judge improperly relied on evidence 

submitted to her after the hearing. This issue was raised only in oral argument. It was not flagged by Dr. Patel in his notice of 

appeal or in his factum. I will deal with it anyway. 

 

34      Dr. Patel rests his argument on two considerations. First, he points to a letter from counsel for the Medical Officer that 

was sent to the Local Registrar of the Court of Queen’s Bench, on the day after the Chambers hearing. The body of the letter 

reads as follows: 

During the course of yesterday’s hearing in respect of the above-noted matter, Madam Justice J.L. Pritchard asked that 

certain materials be provided to her for her review. 

As per Madam Justice Pritchard’s request attached is the material. We would ask that you bring this material to her 

attention as soon as possible. 

 

35      Second, Dr. Patel notes paragraph 3 of the decision of the Chambers judge wherein the judge quoted at some length 

from a June 11, 2016, written notice provided by the Medical Officer to Dr. Patel advising Dr. Patel of his immediate 

suspension. 

 

36      Dr. Patel contends the notice quoted by the Chambers judge at paragraph 3 was provided to her by way of the letter 

sent by counsel for the Medical Officer after the hearing. Dr. Patel says all of this was improper: the Chambers judge should 

not have accepted evidence presented in this way and, at a minimum, she should have given him an opportunity to respond to 

that evidence. 

 

37      This argument has no merit. To begin, the additional material forwarded by counsel for the Medical Officer to the 

Local Registrar was a June 17, 2015, letter from Dr. R.Y. McMurtry. That letter reviews the cases of 14 patients treated by 

Dr. Patel and notes further information that might be required in relation to them. This was not what the Chambers judge 

quoted at paragraph 3 of her decision. Indeed, the decision of the Chambers judge makes no reference of any sort to the 

McMurtry letter. In other words, Dr. Patel’s argument is based on a fundamental misunderstanding. The written notice 

quoted by the Chambers judge at paragraph 3 of her decision was not forwarded to her after the hearing. In fact, it came from 

Dr. Patel himself. It is exhibit 1 of his September 20, 2017, affidavit — an affidavit filed by Dr. Patel before the Chambers 

hearing. 

 

38      I should also note that the September 22, 2017, letter from counsel for the Medical Officer to the Local Registrar was 

copied to counsel for Dr. Patel. In light of that, it was open to counsel for Dr. Patel to object to information being sent to the 
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Local Registrar in this way even if it was being forwarded, as the letter indicates, at the request of the Chambers judge 

herself. It was also open to counsel for Dr. Patel to seek leave to submit further information in response, or to seek leave to 

make additional submissions on Dr. Patel’s behalf. He chose to exercise none of those options. As a result, it is not open to 

Dr. Patel, at this late date, to take issue with how the Chambers judge chose to proceed. 

 

39      As indicated, this aspect of Dr. Patel’s appeal is ill-founded and cannot succeed. 

 

C. Did the Chambers judge err by failing to consider s. 102 of the Bylaws? 

 

40      As noted, the Bylaws set out the procedures governing practitioner staff discipline. In the case of an immediate 

suspension, as here, the suspension must be reviewed by the Board within 14 days. The Board has a number of options 

including referring the matter to a discipline committee. If a discipline committee is engaged, its report comes back to the 

Board to be considered and, in the discretion of the Board, acted upon. Board decisions may be appealed to the Appeals 

Tribunal. 

 

41      Section 102 of the Bylaws, found under the heading “Appeals”, reads as follows: 

102. Right of Appeal 

Nothing in these Bylaws limits or restricts any right of appeal or other legal recourse, which is available to an individual 

pursuant to The Regional Health Services Act and regulations, or any other applicable law. 

 

42      Dr. Patel says the Chambers judge overlooked s. 102 in her analysis. He stresses the words “or any other applicable 

law” at the end of the section and suggests a judicial review application falls within their scope. Accordingly, submits Dr. 

Patel, the Chambers judge erred in concluding that the regulatory framework here, of which the Bylaws are part, precludes 

judicial review applications. 

 

43      Accepting Dr. Patel’s construction of s. 102 arguendo, his argument cannot prevail for a very simple reason. It is based 

on a misconception of the decision made by the Chambers judge. As explained above, the Chambers judge did not hold that 

the RHS Act or the Bylaws proscribe judicial review. Rather, she said that the particular judicial review application before 

her, Dr. Patel’s application, should be dismissed because he had an adequate alternative way of addressing his concerns. The 

Chambers judge did this in keeping with standard administrative law principles reflected in cases like Strickland and 

Harelkin v University of Regina, [1979] 2 SCR 561. 

 

D. Did the Chambers judge misinterpret s. 45 of the RHS Act? 

 

44      Dr. Patel’s third line of argument focuses on s. 45 of the RHS Act. He contends the Chambers judge erred by 

interpreting s. 45 as precluding judicial review applications aimed at attacking the decisions of regional health authorities. 

Section 45 reads as follows: 

45(1) A person who is aggrieved by a decision of a regional health authority or an affiliate made in relation to the 

following matters may, in accordance with the regulations, appeal the decision to a tribunal established by the 

regulations: 

(a) the appointment of the person to the practitioner staff or the reappointment, suspension or termination of 

appointment of the person; 

(b) the disciplining of the person as a member of the practitioner staff; 

(c) the granting of privileges to the person as a member of the practitioner staff, or the amending, suspending or 

revoking of privileges granted to the person. 
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(2) Subject to the regulations, a tribunal may determine its own procedures for the hearing of an appeal pursuant to 

subsection (1). 

(3) For the purposes of hearing an appeal pursuant to subsection (1), the members of a tribunal have the powers 

conferred on a commission by sections 11, 15 and 25 of The Public Inquiries Act, 2013. 

(4) A decision of a tribunal may be appealed to a judge of the Court of Queen’s Bench on a question of law or 

jurisdiction within 30 days after the date of the tribunal’s decision. 

(Emphasis added) 

 

45      In advancing this argument, Dr. Patel relies heavily on Sood v South Central Health District (Medical Advisory 

Committee), 2005 SKQB 490, 271 Sask R 126 [Sood]. Dr. Sood was an ophthalmologist in Weyburn. There were concerns 

about his surgical competency and the Medical Advisory Committee passed a motion recommending to the Health Authority 

that Dr. Sood’s surgical privileges be terminated. The Board then decided to terminate his privileges. In response, Dr. Sood 

applied for judicial review of the Board’s decision citing various procedural fairness concerns including failures of 

disclosure, the sufficiency of the notice of the Board’s meeting and the adequacy of the Board’s reasons for decision. Justice 

Chicoine accepted those arguments and quashed the decision of the Board. 

 

46      Dr. Patel says the Chambers judge should have taken the same approach as was taken in Sood, i.e. she should have 

read the regulatory framework governing disciplinary matters as allowing her to judicially review the Board’s decision to 

suspend his privileges. 

 

47      In my respectful view, Dr. Patel’s reliance on Sood is misplaced. Most centrally, Sood did not deal with the question 

on which the Chambers judge in this case based her decision. It is true that Dr. Sood successfully brought a judicial review 

application to overturn a board decision to suspend his privileges. But, the Strickland issue — the adequate alternative 

remedy issue — was neither raised nor considered. In other words, Sood simply drives by the question at the heart of this 

appeal. 

 

48      In Sood, Chicoine J. did make some reference to Dr. Sood’s rights of appeal to something called the Medical Staff 

Bylaws Appeal Board. It is not clear how closely those appeal provisions parallel the ones at issue in the present case. 

However, the important point is that Chicoine J. did not consider the regulatory framework governing Dr. Sood’s application 

for the purpose of resolving a Strickland-type issue. He considered it for the wholly different purpose of deciding what 

standard of review he should apply in considering the decision of the South Central Health District Board to suspend Dr. 

Sood’s privileges. As a result, Sood is of no particular assistance in resolving Dr. Patel’s appeal. 

 

49      Dr. Patel also suggests s. 45 should not be interpreted as prohibiting judicial review because the various procedures 

mandated by the Bylaws are complex, drawn-out and expensive. He suggests, because of this, that the Legislature could not 

have intended to have courts read s. 45 as prohibiting judicial review and thereby irrevocably locking people like him into 

what he sees as oppressive and never-ending proceedings. 

 

50      Like some of Dr. Patel’s other arguments, this submission is founded on a misconception. It is aimed at establishing 

that the Chambers judge erred in concluding s. 45 prohibited her from judicially reviewing the decisions of the Medical 

Officer, the Board and the Discipline Committee. As explained above, the decision of the Chambers judge must be 

considered as a whole. She determined only that, in light of Strickland and Dr. Patel’s alternatives for addressing his 

concerns, she should exercise her discretion in favour of denying his application. Her decision cannot fairly be read as 

holding that s. 45, in and of itself, was the reason she was allowing the Medical Officer’s application. 

 

51      In summary, I do not understand the Chambers judge to have construed s. 45 of the RHS Act as precluding the Court of 

Queen’s Bench from entertaining judicial review applications. This aspect of Dr. Patel’s submissions cannot succeed. 

 

E. Did the Chambers judge err in applying Strickland? 
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52      Dr. Patel also submits that, if the Chambers judge’s decision is understood as turning on the existence of an adequate 

alternative forum or remedy as per the doctrine discussed in Strickland, she erred by finding there was such an alternative. 

 

53      The cases have considered a number of factors in determining whether an alternative forum or alternative relief is 

adequate. As noted in Strickland at paragraph 42, these include (a) the convenience of the alternative remedy, (b) the nature 

of the error alleged, (c) the nature of the other forum which could deal with the issue, including its remedial capacity, (d) the 

existence of adequate and effective recourse in the forum in which litigation is already taking place, (e) expeditiousness, (f) 

the relative expertise of the alternative decision-maker, (g) economical use of judicial resources, and (h) costs. 

 

54      That said, the inquiry into the adequacy of an alternative remedy or forum is more than a simple comparison of the 

features of the various alternative possible proceedings. As indicated in Strickland at paragraph 43, it is necessary to consider 

“not only the available alternative, but also the suitability and appropriateness of judicial review in the circumstances”. 

Account must be taken of the purposes and policy considerations informing the administrative scheme in question. 

 

55      Dr. Patel makes three main points about the issue of an alternative forum or remedy. First, he says the Chambers judge 

failed to appreciate that the Appeals Tribunal lacked the jurisdiction to hear challenges to the Medical Officer’s suspension 

decision. Second, he argues the Appeals Tribunal had no authority or jurisdiction to deal with arguments about denials of 

procedural fairness. Third, Dr. Patel contends the Chambers judge failed to properly appreciate that the alternative 

proceedings available to him were anything but convenient and expeditious. 

 

56      Before considering these points, it will be useful to attempt to untangle some of the knots that have been tied in this 

appeal as a result of how matters were addressed in Chambers, how the Chambers judge organized her decision, and how Dr. 

Patel presented and argued his case in this Court. 

 

57      As explained above, when Dr. Patel filed his judicial review application, he had adjourned his appeal of the Board’s 

July 7, 2016, decision to the Appeals Tribunal and was some 27 days into the proceedings before the Discipline Committee. 

As noted, Dr. Patel sought to obtain an order (a) quashing the decision of the Medical Officer to immediately suspend his 

privileges, (b) quashing the July 7, 2016, decision of the Board sustaining the suspension, (c) staying the proceedings of the 

Discipline Committee, and (d) restoring his hospital privileges. 

 

58      Against this background, it was necessary for the Chambers judge to consider the issue of alternative remedies and 

forums. However, it appears there may not have been a great deal of precision in how this question was mapped out for her. 

Similarly, there was not a great deal of precision in how it was mapped out in this Court. 

 

59      In order to bring some clarity to the analysis, it is necessary to begin by asking about the nature of the alternative 

remedy question at issue before the Chambers judge. It is not difficult to identify. The focus of the inquiry about adequate 

alternatives was necessarily on the Board’s July 7, 2016, decision to maintain the suspension of Dr. Patel’s privileges. That 

was the operative cause of his loss of privileges and the immediate source of his problems in this regard. In other words, the 

specific issue before the Chambers judge must be taken to have been whether there was a way for Dr. Patel to take issue with 

the Board’s July 7, 2016, decision that was an appropriate alternative to subjecting that decision to judicial review.  

 

60      This takes the inquiry to the next step: the possible alternatives to judicial review. There were two of them. The first, 

of course, was an appeal to the Appeals Tribunal. Dr. Patel had initiated such an appeal but had adjourned it. The second 

possible alternative, at least in practical effect, was to be found in the proceedings before the Discipline Committee. I say this 

because, as noted earlier, the July 7, 2016, decision of the Board sustained the immediate suspension of Dr. Patel’s privileges 

and referred the matter to the Discipline Committee. The Discipline Committee would take a more in-depth look at Dr. 

Patel’s competency and then provide the Board with a recommendation as to whether the suspension should be maintained. 

 

61      In summary, therefore, Dr. Patel’s arguments about Strickland are best assessed against an understanding that the issue 

before the Chambers judge was whether the regulatory regime established pursuant to the RHS Act offered an appropriate 

alternative way for Dr. Patel to take issue with the Board’s decision of July 7, 2016. In this regard, the two possible 

alternatives were (a) an appeal to the Appeals Tribunal and (b) following through on the work of the Discipline Committee. 

 

62      With this bit of clarification provided, I will deal now with the three points raised by Dr. Patel. 
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The Medical Officer’s Decision 

 

63      As indicated, Dr. Patel’s first argument concerns the Appeals Tribunal. He says it would have been an inadequate 

alternative to judicial review because it would not have been able to directly give effect to a challenge to the Medical 

Officer’s decision to suspend his privileges. Section 8(1) of the Appeals Regulations says “[a] practitioner who is aggrieved 

by a decision of a board ... may appeal that decision to the [Appeals Tribunal]”. Thus, an appeal to the Appeals Tribunal is, 

by definition, an appeal from a decision of the Board, not from the initial decision of the Senior Medical Officer or the Chief 

Executive Officer to impose an immediate suspension. 

 

64      However, that said, the inability of the Appeals Tribunal to grant a remedy directly against the Medical Officer did not 

mean it was foreclosed from providing a meaningful remedy to Dr. Patel and thus unable to provide effective alternative 

relief. Dr. Patel’s suspension of privileges was rooted in the Medical Officer’s decision only from June 11, 2016, when the 

Medical Officer imposed the immediate suspension, until July 7, 2016, when the Board confirmed the suspension. Since that 

latter date, Dr. Patel’s privileges had been suspended by virtue of the Board’s decision and only by virtue of the Board’s 

decision. As a result, setting aside the Medical Officer’s decision would not have given Dr. Patel the relief he sought. It 

would not, and could not, have restored his privileges. Dr. Patel’s issue was with the decision of the Board and the Appeals 

Tribunal was fully empowered to review that decision. 

 

65      Accordingly, the fact that the Appeals Tribunal could not have considered the Medical Officer’s decision was of no 

consequence to the analysis of the adequate alternative forum or remedies question. 

 

Procedural Fairness 

 

66      What then of Dr. Patel’s suggestion that the Appeals Tribunal could not have provided adequate alternative relief 

because it could not consider his complaints about the procedural fairness of the Board’s decision-making? The obvious 

answer to this argument is that, as per s. 11(1) of the Appeals Regulations, an appeal to the Appeals Tribunal would have 

been conducted as a de novo hearing. This means any procedural unfairness that might have attended the proceedings before 

the Board could have been overcome if the Appeals Tribunal itself had acted fairly. By way of hypothetical example, imagine 

that the Board denied Dr. Patel procedural fairness by failing to give him adequate notice of its hearing and that he was 

prejudiced in the presentation of his position as a result. Any such prejudice would have been wholly overcome if, in its own 

proceedings, the Appeals Tribunal gave Dr. Patel adequate notice. That is the nature of a de novo appeal. The procedural 

unfairness of the past need not infect the proceedings of the present. 

 

67      I should note here that Dr. Patel’s originating application for judicial review does little to identify procedural fairness 

concerns said to arise from the actions of the Board. Rather, it focusses on alleged shortcomings in the work of the Discipline 

Committee. Paragraph 12 of the application states “the proceedings against Dr. Patel are the products of several procedural 

and factual flaws which include....” It then goes on to itemize some 22 points intended, as I understand it, to describe 

instances of procedural unfairness and alleged evidentiary shortcomings. Virtually all of those points relate exclusively to 

matters arising in the work of the Discipline Committee. The only matter arguably touching the Board, and its July 7, 2016, 

decision to suspend Dr. Patel, is item (u), an assertion that the Medical Officer failed to disclose certain statistics favourable 

to Dr. Patel when the Board was deciding whether to uphold the suspension. This is clearly something that could be remedied 

by the Appeals Tribunal in the conduct of a de novo hearing. 

 

68      In the end, therefore, there is no merit in Dr. Patel’s concerns about his ability to have the Appeals Tribunal address 

issues of procedural fairness. 

 

Complexity and Expense 

 

69      I turn, finally, to Dr. Patel’s argument that the proceedings available to him under the RHS Act could not have been 

seen as adequate alternatives to judicial review because they are complex, drawn-out and expensive. On this front, let me deal 

first with the prospect of an appeal to the Appeals Tribunal and then with the notion of taking issue with the Board’s July 7, 
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2016, decision through the work of the Discipline Committee. 

 

70      With respect to an appeal to the Appeals Tribunal, Dr. Patel’s particular concern appears to be that such appeals are de 

novo hearings. He suggests proceedings of this sort are too unwieldy to be a meaningful way of taking issue with the decision 

of the Board. 

 

71      The central problem with Dr. Patel’s argument about the complexity and expense of the proceedings before the 

Appeals Tribunal is that it engages only one of the considerations bearing on the question of whether such proceedings 

represent an adequate alternative to judicial review. For example, his argument takes no account of the Appeal Tribunal’s 

relative expertise in relation to professional competency issues or of the obvious intent of the Legislature to have such 

matters addressed in an administrative, as opposed to judicial, forum. 

 

72      Nor do Dr. Patel’s arguments or materials offer an adequate basis for concluding the proceedings before the Appeals 

Tribunal would, in fact, have been oppressively complex, drawn-out and expensive. On this front, let me underline the 

obvious reality that, by definition, proceedings concerning the competency of a physician will often, and unavoidably, be 

quite involved. This said, I note that, in his affidavit at paragraphs 15 and 16, Dr. Carson avers that both Dr. Patel and 

RQRHA had prepared briefs of law by the time Dr. Patel adjourned his appeal to the Appeals Tribunal and that the plan for 

the appeal was for RQRHA to rely on the transcript of the evidence already presented at the discipline hearing. This kind of 

approach to an appeal would obviously have served to significantly limit its length and expense and, possibly, its complexity 

as well. In short, I conclude the Chambers judge did not err by failing to find an Appeals Tribunal proceeding would have 

been so complex, drawn-out and expensive that it would not have been an adequate alternative to a judicial review 

application. 

 

73      What then of the complexity, expeditiousness and cost of Dr. Patel dealing with the Board’s July 7, 2016, suspension 

of his privileges through the deliberations of the Discipline Committee? It is true that, when this matter was argued before the 

Chambers judge, the Discipline Committee’s hearings had extended over some 27 non-sequential days. However, it is 

important to note that the end of those proceedings was in sight. As Dr. Carson explained in his affidavit at paragraph 9, the 

next scheduled date for the hearing was September 27, 2017, and the hearing was expected to continue in October. 

Significantly, in the same paragraph, Dr. Carson stated “the hearing is expected to conclude in November”. 

 

74      The Chambers judge was alert to this procedural history and she recounted it at paragraph 10 of her decision. In my 

view, the Chambers judge was fully entitled to take all of this into account when deciding whether to subject the Board’s July 

7, 2016, decision to judicial review. Moving forward with judicial review would have thrown all of the efforts expended in 

the Discipline Committee proceedings, including all of Dr. Patel’s efforts, out the window. It also would have drawn the 

Chambers judge into a situation where, in effect, she would have had to decide the merits of Dr. Patel’s suspension, or more 

accurately its reasonableness, on a record that was necessarily far less complete than the one being generated before the 

Discipline Committee. Further, although the proceedings before the Discipline Committee had been protracted, it was by no 

means apparent from the record why this was so. Dr. Patel seems to suggest the Discipline Committee’s work was unwieldy 

by definition. The Medical Officer contends the proceedings were delayed and complicated because of Dr. Patel’s refusal to 

take reasonable positions in the management of the proceeding. 

 

75      At the end of the day, to the extent the Chambers judge concluded that the work of the Discipline Committee was an 

appropriate alternative to judicial review, she was on solid ground. 

 

76      The Chambers judge correctly referred to the controlling legal considerations and principles by quoting from 

Strickland. She then, albeit succinctly, determined that Dr. Patel had an appropriate alternative remedy and that there was no 

exceptional circumstance justifying judicial review. Her decision in this regard was discretionary in nature and is therefore 

entitled to deference. See: Canadian Pacific Ltd. v Matsqui Indian Band, [1995] 1 SCR 3 at para 39. In my view, the 

Chambers judge made no error in principle or in respect of the facts that would warrant the intervention of this Court. 

 

77      In summary, I conclude Dr. Patel has not established that the Chambers judge committed a reviewable error with 

respect to the question of whether there was an appropriate alternative to judicial review. 

 

F. Has s. 96 been offended? 
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78      Dr. Patel also submits that s. 96 of the Constitution Act, 1867 would be offended if the decision of the Chambers judge 

is allowed to stand. He argues that obliging him to work through complex, drawn-out and expensive proceedings involving 

the Appeals Tribunal or the Discipline Committee as a pre-condition to having access to the Court of Queen’s Bench is, in 

effect, a denial of meaningful access to the superior courts. In this regard, Dr. Patel attempts to rely on, and extend, the 

reasoning of the Supreme Court in Trial Lawyers Association of British Columbia v British Columbia (Attorney General), 

2014 SCC 59, [2014] 3 SCR 31. 

 

79      This argument was not presented to the Chambers judge. Dr. Patel suggests that it could not have been raised before 

her because the constitutional problem of which he now complains only became apparent when his judicial review 

application was dismissed. There is no merit in that proposition. It would have been entirely possible for Dr. Patel to submit 

to the Chambers judge that she could not dismiss his judicial review application because, if she did, s. 96 of the Constitution 

Act, 1867 would be compromised. These contingent-type arguments are commonly advanced in courts of all kinds. 

 

80      Issues raised for the first time on appeal should not be entertained when so doing would prejudice the respondent. See: 

Saskatchewan Crop Insurance Corporation v McVeigh, 2018 SKCA 76 at para 131. That is the case here. Dr. Patel’s 

argument relies very heavily on the assertion that the proceedings mandated by the Bylaws are impossibly complex and 

drawn out. However, the record reveals only the barest of the surface features of all of this. We know that the proceedings 

before the Discipline Committee had involved over three weeks of hearings by the time of the Chambers hearing but we do 

not know why those three weeks were necessary. A fuller examination of the factual situation might reveal that, as counsel 

for the Medical Officer suggests, the delays and complexity in question are directly related to Dr. Patel’s refusal to conduct 

the proceedings in a reasonable manner. 

 

81      In the end, I conclude that it would not be appropriate to entertain Dr. Patel’s argument about s. 96 of the Constitution 

Act, 1867. The Medical Officer and the Attorney General would be prejudiced if Dr. Patel was allowed to change the course 

of his submissions in this way without them having had an opportunity to develop the factual record needed to respond to this 

new submission. 

 

VII. CONCLUSION 

 

82      I conclude that Dr. Patel’s appeal must be dismissed. The Medical Officer is entitled to costs in the usual way. 

Ottenbreit J.A.: 

I concur. 

Whitmore J.A.: 

I concur. 
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that amounted to abuse of process, thereby seriously interfering with administration of justice — Furthermore, procedural 

safeguards were observed in this case — Therefore, circumstances of instant case were exceptional and justified award of 

costs against lawyer personally. 

Droit criminel --- Procédure lors du procès — Frais — Divers 

Condamnations personnelles aux frais — Avocat a déposé deux séries de requêtes sollicitant la délivrance de brefs de 

prohibition vraisemblablement afin d’obtenir une remise de l’audience prévue — Devant cette démarche inédite, le ministère 

public a demandé non seulement le rejet des requêtes, mais aussi la condamnation personnelle de l’avocat au paiement des 

dépens en découlant — Juge des requêtes a conclu que les gestes intentionnels de l’avocat constituaient un abus de procédure 

justifiant sa condamnation personnelle aux frais, et l’avocat a interjeté appel — Cour d’appel a estimé que le juge des 

requêtes n’aurait pas dû exercer ses pouvoirs inhérents à l’endroit de comportements survenus devant une autre juridiction 

possédant elle-même le pouvoir de condamner l’outrage au tribunal — Elle a conclu que la situation ne révélait pas le 

caractère exceptionnel et rare que sont une atteinte sérieuse à l’autorité de ce tribunal ou une atteinte grave à l’administration 

de la justice — Ainsi, la condamnation aux frais a été annulée et le ministère public a formé un pourvoi devant la Cour 

suprême du Canada — Pourvoi accueilli — Si le pouvoir des tribunaux de condamner personnellement un avocat au 

paiement de dépens existe, son application est par contre circonscrite par des critères d’exercice élevés — Ce critère élevé est 

respecté lorsqu’un tribunal est en présence d’une procédure mal fondée, frivole, dilatoire ou vexatoire, qui dénote un abus 

grave du système judiciaire ou une inconduite malhonnête ou malveillante, commis de propos délibéré par l’avocat — En 

l’espèce, le juge des requêtes a bien dégagé les critères applicables et correctement exercé son pouvoir discrétionnaire en la 

matière — Conduite de l’avocat dans les dossiers en question était particulièrement répréhensible et visait un but étranger aux 

requêtes entreprises — De fait, l’avocat a utilisé les recours extraordinaires à une fin purement dilatoire dans le seul but 

d’entraver de manière calculée le bon déroulement du processus judiciaire — Devant cela, le juge des requêtes pouvait 

raisonnablement conclure que l’avocat a fait preuve de mauvaise foi et a abusé des procédures, portant ainsi sérieusement 

atteinte à l’administration de la justice — De plus, les garanties procédurales ont été respectées en l’espèce — Par 

conséquent, la situation en l’espèce était exceptionnelle et autorisait la condamnation personnelle de l’avocat au paiement des 

dépens. 

A lawyer represented the accused in several impaired driving cases joined for hearing on a single motion for disclosure of 

evidence. A first judge was initially assigned to preside over that hearing, but a second one replaced the first unexpectedly at 

the last minute. The lawyer filed two series of motions on the same day for writs of prohibition against the two judges, each 

time on questionable grounds of bias, apparently in order to obtain a postponement of the scheduled hearing. In response to 

that unprecedented strategy, which resulted in the postponement of the hearing in the Court of Québec, the Crown asked not 

only that the motions be dismissed, but also that the costs of the motions be awarded against the lawyer personally. The 

motion judge thus heard the motions for writs of prohibition both on the merits and on the award of costs. 

The motion judge held that awarding costs against a lawyer personally could be justified in the case of a frivolous proceeding 

that denotes a serious and deliberate abuse of the judicial system. The motion judge expressed the opinion that the lawyer’s 

intentional acts were indicative of such abuse and constituted exceptional conduct that justified making an award against him 

personally. The motions for writs of prohibition were accordingly dismissed and costs were awarded against the lawyer 

personally. The lawyer appealed.  

The Court of Appeal acknowledged that the motions for writs of prohibition should be dismissed. However, it was of the 

view that the motion judge should not have exercised his inherent powers to sanction conduct that had occurred in another 

court that itself had the power to punish for contempt of court. It concluded that, on the facts, the situation did not have the 

exceptional and rare quality of an act that seriously undermines the authority of that court or that seriously interferes with the 

administration of justice. Accordingly, the award of costs was set aside. The Crown appealed before the Supreme Court of 

Canada. 

Held: The appeal was allowed and the award of costs restored. 

Per Gascon J. (McLachlin, C.J.C., Moldaver, Karakatsanis, Wagner, Brown, Rowe JJ. concurring): While the courts do have 

the power to award costs against a lawyer personally, the threshold for exercising it is a high one. An award of costs against a 

lawyer personally can be justified only on an exceptional basis where the lawyer’s acts have seriously undermined the 

authority of the courts or seriously interfered with the administration of justice. This high threshold is met where a court has 

before it an unfounded, frivolous, dilatory or vexatious proceeding that denotes a serious abuse of the judicial system by the 
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lawyer, or dishonest or malicious misconduct on his or her part, that is deliberate. However, there are two important 

guideposts that apply to the exercise of this discretion in a situation like the one in this appeal. The first guidepost relates to 

the specific context of criminal proceedings, in which the courts must show a certain flexibility toward the actions of defence 

lawyers. The second guidepost requires a court to confine itself to the facts of the case before it and to refrain from indirectly 

putting the lawyer’s disciplinary record, or indeed his or her career, on trial. Also, a court obviously cannot award costs 

against a lawyer personally without following a certain process and observing certain procedural safeguards. Thus, a lawyer 

upon whom such a sanction may be imposed should be given prior notice of the allegations against him or her and the 

possible consequences. 

Here, the motion judge correctly identified the applicable criteria and properly exercised the discretion he has in such matters. 

The lawyer’s conduct in the cases in question was particularly reprehensible and its purpose was unrelated to the motions he 

brought. Indeed, the lawyer used the extraordinary remedies for a purely dilatory purpose with the sole objective of 

obstructing the orderly conduct of the judicial process in a calculated manner. It was therefore reasonable for the motion 

judge to conclude that the lawyer had acted in bad faith and in a way that amounted to abuse of process, thereby seriously 

interfering with the administration of justice. Furthermore, the above-mentioned procedural safeguards were observed in this 

case. Therefore, the circumstances of the instant case were exceptional and justified an award of costs against the lawyer 

personally. 

Per Abella, Côté JJ. (dissenting): Although superior courts have, in theory, the power to award costs personally against 

counsel in the criminal context in exceptional circumstances, the exercise of such power in this case was unjustified. Personal 

costs orders should only be awarded under exceptional circumstances. It appeared, from the record, that the lawyer’s 

behavior was not unique in the district in question. Hence, it could not be said that this was an exceptional circumstance 

which justified awarding costs personally against him. Therefore, while the filing of motions for writs of prohibition for the 

purpose of suspending the proceedings could easily be seen as an error of judgment, it can hardly justify a personal costs 

order. 

Un avocat représentait des accusés dans plusieurs dossiers de conduite avec les facultés affaiblies réunis pour une même 

audience sur une même requête en communication de la preuve. Un premier juge a initialement été nommé pour présider 

cette audience, mais un second l’a remplacé à la dernière minute, contre toute attente. L’avocat a déposé le même jour deux 

séries de requêtes sollicitant la délivrance de brefs de prohibition contre les deux juges, chaque fois pour des motifs de 

partialité douteux, vraisemblablement afin d’obtenir une remise de l’audience prévue. Devant cette démarche inédite qui a 

entraîné le report de l’audience devant la Cour du Québec, le ministère public a demandé non seulement le rejet des requêtes, 

mais aussi la condamnation personnelle de l’avocat au paiement des dépens en découlant. Les requêtes sollicitant la 

délivrance de brefs de prohibition ont donc été entendues par le juge des requêtes tant sur le fond que sur le volet de la 

condamnation aux dépens recherchée personnellement contre l’avocat. 

Le juge des requêtes a conclu que la condamnation personnelle de l’avocat aux dépens pouvait se justifier en présence d’une 

procédure frivole qui dénote un abus grave du système judiciaire commis de propos délibéré. Le juge des requêtes a estimé 

que les gestes intentionnels de l’avocat révélaient un tel abus et constituaient une conduite exceptionnelle justifiant sa 

condamnation personnelle aux frais. Les requêtes demandant la délivrance de brefs de prohibition ont ainsi été rejetées et 

l’avocat a été condamné personnellement au paiement des dépens. L’avocat a interjeté appel. 

La Cour d’appel a reconnu qu’il y avait lieu de rejeter les requêtes sollicitant la délivrance de brefs de prohibition. Toutefois, 

elle était d’avis que le juge des requêtes n’aurait pas dû exercer ses pouvoirs inhérents à l’endroit de comportements survenus 

devant une autre juridiction possédant elle-même le pouvoir de condamner l’outrage au tribunal. Elle a conclu que, dans les 

faits, la situation ne révélait pas le caractère exceptionnel et rare que sont une atteinte sérieuse à l’autorité de ce tribunal ou 

une atteinte grave à l’administration de la justice. Ainsi, la condamnation aux frais a été annulée. Le ministère public a formé 

un pourvoi devant la Cour suprême du Canada. 

Arrêt: Le pourvoi a été accueilli et la condamnation aux dépens a été rétablie. 

Gascon, J. (McLachlin, J.C.C., Moldaver, Karakatsanis, Wagner, Brown, Rowe, JJ., souscrivant à son opinion) : Si le pouvoir 

des tribunaux de condamner personnellement un avocat au paiement de dépens existe, son application est par contre 

circonscrite par des critères d’exercice élevés. Une condamnation personnelle de l’avocat aux dépens ne peut se justifier que 

de manière exceptionnelle, en présence d’une atteinte sérieuse à l’autorité des tribunaux ou d’une entrave grave à 
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l’administration de la justice. Ce critère élevé est respecté lorsqu’un tribunal est en présence d’une procédure mal fondée, 

frivole, dilatoire ou vexatoire, qui dénote un abus grave du système judiciaire ou une inconduite malhonnête ou malveillante, 

commis de propos délibéré par l’avocat. Toutefois, il existe deux balises importantes encadrant l’exercice de ce pouvoir 

discrétionnaire dans une situation analogue à celle du présent pourvoi. La première balise découle du contexte particulier des 

procédures en matière criminelle, lequel requiert une certaine souplesse de la part des tribunaux à l’égard des actions 

entreprises par les avocats de la défense. La seconde balise exige que les tribunaux s’en tiennent aux faits propres à l’affaire 

dont ils sont saisis et qu’ils s’abstiennent de faire indirectement le procès du dossier disciplinaire de l’avocat, voire de sa 

carrière. Par ailleurs, il va de soi qu’un tribunal ne peut condamner personnellement un avocat aux dépens sans respecter un 

certain processus et certaines garanties procédurales. Ainsi, l’avocat passible d’une telle sanction devrait recevoir un avis 

préalable l’informant des allégations formulées à son endroit et des conséquences qui pourraient en découler. 

En l’espèce, le juge des requêtes a bien dégagé les critères applicables et correctement exercé son pouvoir discrétionnaire en 

la matière. La conduite de l’avocat dans les dossiers en question était particulièrement répréhensible et visait un but étranger 

aux requêtes entreprises. De fait, l’avocat a utilisé les recours extraordinaires à une fin purement dilatoire dans le seul but 

d’entraver de manière calculée le bon déroulement du processus judiciaire. Devant cela, le juge des requêtes pouvait 

raisonnablement conclure que l’avocat a fait preuve de mauvaise foi et a abusé des procédures, portant ainsi sérieusement 

atteinte à l’administration de la justice. De plus, les garanties procédurales mentionnées plus haut ont été respectées en 

l’espèce. Par conséquent, la situation en l’espèce était exceptionnelle et autorisait la condamnation personnelle de l’avocat au 

paiement des dépens. 

Abella, Côté, JJ. (dissidentes) : Bien que les cours supérieures possèdent, en théorie, le pouvoir de condamner 

personnellement un avocat aux dépens dans des circonstances exceptionnelles lors de procédures criminelles, l’exercice d’un 

tel pouvoir en l’espèce n’était pas justifié. Les condamnations personnelles aux frais ne devraient être prononcées que dans 

des circonstances exceptionnelles. Il semblait, à la lecture du dossier, que la conduite de l’avocat ne présentait pas un 

caractère exceptionnel dans le district en question. Ainsi, on ne pouvait pas affirmer qu’il s’agissait d’une circonstance 

exceptionnelle qui justifiait qu’il soit condamné personnellement aux frais. Par conséquent, bien que le dépôt des brefs de 

prohibition en vue d’obtenir la suspension des procédures pouvait aisément être considéré comme une erreur de jugement, il 

ne pouvait pas justifier une condamnation personnelle aux frais. 

APPEAL by Crown from judgment reported at Jodoin c. Québec (Directeur des poursuites criminelles et pénales) (2015), 

2015 QCCA 847, EYB 2015-251967, 2015 CarswellQue 4364 (C.A. Que.), setting aside decision ordering that costs be 

awarded against lawyer personally because of his frivolous and dishonest conduct. 

POURVOI formé par le ministère public à l’encontre d’un jugement publié à Jodoin c. Québec (Directeur des poursuites 

criminelles et pénales) (2015), 2015 QCCA 847, EYB 2015-251967, 2015 CarswellQue 4364 (C.A. Que.), ayant annulé une 

décision condamnant personnellement un avocat aux frais en raison de sa conduite frivole et malhonnête. 

 

Comment 

In recent years, the Supreme Court has increasingly indicated that courts at all levels are empowered to control their 

processes and that this applies to criminal proceedings as well — and to both the Crown and the defence. The Court has, in 

several cases, determined that prosecutorial behaviour, while largely the discretionary province of the executive branch of 

government, may nevertheless be reviewed under the admittedly narrow doctrine of abuse of process. See, e.g.: R. v. 

O’Connor (1995), 44 C.R. (4th) 1 (S.C.C.) ; R. v. Regan (2002), 49 C.R. (5th) 1 (S.C.C.); R. v. Nixon (2011), 85 C.R. (6th) 1 

(S.C.C.). 

In Cunningham v. Lilles (2010), 73 C.R. (6th) 1 (S.C.C.), for example, the Court provided courts with a limited discretion to 

refuse permission to a criminal defence lawyer to withdraw from a case. Quebec v. Jodoin is a continuation of this trend, 

although on this occasion in a more contentious context. Despite indicating that ordering costs against a defence lawyer will 

be rare, the majority found that this particular lawyer had crossed the line into territory where punishment was justified. The 

dissenting justices have agreed with the principles and framework laid out by the majority; they differ only in their 

assessment of whether the conduct in this case was of a sufficiently egregious nature to justify the order for personal costs. In 

both Cunningham and Jodoin, the Court has also held that, although law societies carry the responsibility and power to 

discipline lawyers, so, too, do the courts. After Jodoin, defence lawyers may continue to vigourously defend the interests of 

their clients but they also must be mindful of the possibility that they may be subject to penalties if that vigour crosses the 
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line into seriously frustrating or impeding the criminal process. 

Tim Quigley 

College of Law, University of Saskatchewan 

Commentaire 

Au cours des dernières années, la Cour suprême a insisté de plus en plus fermement pour affirmer que les tribunaux, à tous 

les niveaux, sont investis du pouvoir de contrôler les procédures dont ils sont saisis, et que ceci s’applique aux instances 

criminelles et autant au ministère public qu’à la partie défenderesse. Dans plusieurs affaires, la Cour a conclu que la conduite 

de la partie poursuivante, bien que découlant en grande partie du pouvoir discrétionnaire de l’autorité exécutive du 

gouvernement, peut néanmoins être examinée en vertu de la doctrine stricte de l’abus de procédure. Voir, par exemple, R. c. 

O’Connor (1995), 44 C.R. (4e) 1 (C.S.C.); R. c. Regan (2002), 49 C.R. (5e) 1 (C.S.C.); et R. c. Nixon (2011), 85 C.R. (6e) 1 

(C.S.C.) 

Dans Cunningham c. Lilles (2010), 73 C.R. (6e) 1 (C.S.C.), à titre d’exemple, la Cour a conféré aux tribunaux le pouvoir 

discrétionnaire limité de refuser d’autoriser à un avocat de la défense dans une cause criminelle à se désister d’un dossier. La 

décision rendue dans l’affaire Jodoin s’inscrit dans cette tendance, bien qu’alors dans un contexte plus litigieux. Bien 

qu’ayant souligné que la condamnation d’un avocat de la défense aux dépens constitue une rareté, les juges majoritaires ont 

conclu que l’avocat de la défense dans ce dossier en particulier avait dépassé les bornes en agissant d’une manière qui était 

passible de sanctions. Les juges dissidentes étaient d’accord avec les principes et le cadre d’application énoncés par les juges 

majoritaires, mais ne partageaient pas leur avis que la conduite en question était répréhensible au point de justifier une 

condamnation personnelle aux dépens. Dans les arrêts Cunningham et Jodoin, la Cour a également conclu que si les barreaux 

ont la responsabilité et le pouvoir de sanctionner l’inconduite des avocats, les tribunaux peuvent, eux aussi, sanctionner ces 

inconduites. Au lendemain de l’arrêt Jodoin, les avocats de la défense pourront continuer d’assurer vigoureusement la 

défense de leurs clients, mais ils devront également garder en tête qu’ils s’exposent à des sanctions si, d’aventures, ils 

devaient se risquer à nuire, voire faire obstacle au processus de justice criminelle. 

Tim Quigley 

Faculté de droit, Université de la Saskatchewan 

Gascon J. (McLachlin C.J. and Moldaver, Karakatsanis, Wagner, Brown and Rowe JJ. concurring): 

 

I. Overview 

 

1      This appeal concerns the scope of the courts’ power to award costs1 against a lawyer personally in a criminal 

proceeding. Although the courts have the power to maintain respect for their authority and to preserve the integrity of the 

administration of justice, the appropriateness of imposing such a sanction in a criminal proceeding must be assessed in light 

of the special role played by defence lawyers and the rights of the accused persons they represent. In such cases, the courts 

must be cautious in exercising this discretion. 

 

2      The respondent is an experienced criminal lawyer and a member of the Barreau du Québec. In several impaired driving 

cases joined for hearing on a single motion for disclosure of evidence, he filed two series of motions on the same day for 

writs of prohibition against two judges of the Court of Québec, each time on questionable grounds of bias, apparently in order 

to obtain a postponement of the scheduled hearing. A first judge had initially been assigned to preside over that hearing, but a 

second one replaced the first unexpectedly at the last minute. In response to that unprecedented strategy, which resulted in the 

postponement of the hearing in the Court of Québec, the appellant, the Crown, asked not only that the motions be dismissed, 

but also that the costs of the motions be awarded against the respondent personally. 

 

3      The Superior Court held that awarding costs against a lawyer personally can be justified in the case of a frivolous 

proceeding that denotes a serious and deliberate abuse of the judicial system. The judge expressed the opinion that the 

respondent’s intentional acts were indicative of such abuse and constituted exceptional conduct that justified making an 

award against him personally. The Court of Appeal acknowledged that the motions for writs of prohibition should be 

dismissed, but nonetheless set aside the award of costs against the respondent personally, finding that his conduct did not 

satisfy the strict criteria developed by the courts in this regard. 

 

4      In my opinion, the appeal should be allowed. The Superior Court correctly identified the applicable criteria and properly 

exercised the discretion it has in such matters. The Court of Appeal should not have intervened in the absence of an error of 

law, a palpable and overriding error of fact or an unreasonable exercise of his discretion by the motion judge. Although the 
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exercise of this discretion will be warranted only in rare cases, the circumstances of the instant case were exceptional and 

justified an award of costs against the respondent personally. 

 

II. Context 

 

5      The relevant context of this case can be summarized briefly. In April 2013, the respondent was representing 10 clients 

charged with driving while impaired by alcohol or while their blood alcohol level exceeded the legal limit. There were 12 

cases, and they were joined for a hearing scheduled in the Court of Québec on a motion for disclosure of evidence, because 

the accused were all represented by the respondent. On the morning of the hearing, before it even began, the respondent had 

the office of the Superior Court stamp a series of motions for writs of prohibition in which he challenged the jurisdiction of 

the Court of Québec judge who was to preside over the hearing, alleging bias on the judge’s part. As an experienced criminal 

lawyer, the respondent was well aware that the filing of such motions results in the immediate postponement of the hearing 

then under way until the Superior Court has ruled on them. 

 

6      However, the same morning, before the motions were served, the parties learned that another judge would be presiding 

over the hearing instead. The motions were therefore put aside, and the hearing on the motion for disclosure of evidence 

began. At the hearing, the Crown stated that it wished to call its expert witness. The respondent objected on the ground that 

he had not received the notice required by s. 657.3(3) of the Criminal Code, R.S.C. 1985, c. C-46, and that he had been 

unable to consult the expert’s resumé. He requested a postponement. The judge heard the parties on this subject and decided 

to authorize the examination in chief of the expert after the lunch break. In his view, the respondent would have an 

opportunity to examine the expert’s resumé before the hearing resumed. 

 

7      During the break, the respondent chose instead to draw up a new series of motions for writs of prohibition, this time 

challenging the second judge’s jurisdiction and alleging, once again, bias on the judge’s part. After the break, he informed the 

judge of this. As a result of s. 25 of the Rules of Practice of the Superior Court of the Province of Quebec, Criminal Division, 

2002, SI/2002-46, which provides that the service of such motions suspends proceedings, the judge had no choice but to 

adjourn the hearing. 

 

8      The appellant, believing that the sole purpose of these successive extraordinary remedies was to obtain a postponement 

for an ulterior motive, objected to the respondent’s tactic. He told the respondent that he intended to seek an award of costs 

against the respondent personally because of the latter’s dilatory motions and abuse of process. The Superior Court thus 

heard the motions for writs of prohibition both on the merits and on the award of costs being sought against the respondent 

personally. 

 

III. Judicial History 

 

A. Quebec Superior Court (2013 QCCS 4661 (C.S. Que.)) 

 

9      The Superior Court judge began by rejecting the arguments on the merits of the motions for writs of prohibition against 

the Court of Québec judge. He found that the motions were unfounded and frivolous and that they were of questionable legal 

value for an experienced lawyer such as the respondent. 

 

10      The judge then dealt with the costs award being sought against the respondent. Indeed, he devoted the bulk of his 

reasons to that issue, as it was clear, to say the least, that the proceeding was frivolous, given that there was nothing in the 

words of the Court of Québec judge to indicate an excess of jurisdiction. 

 

11      On the law applicable to the issue of costs in criminal proceedings, the Superior Court judge cited Québec (Procureur 

général) c. Cronier (1981), 63 C.C.C. (2d) 437 (C.A. Que.) . He noted that L’Heureux-Dubé J.A., as she then was, had 

emphasized [TRANSLATION] “the inherent power of the Superior Court to manage cases within its jurisdiction and to 

award costs not provided for by statute” (para. 115). On the basis of the principles enunciated in Cronier , the judge found 

that the issue was whether what was before him was “a frivolous proceeding that denotes a serious abuse of the judicial 

system”, an abuse that was “deliberate” (para. 117). 
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12      On the facts of the case before him, the judge found that the [TRANSLATION] “preparation, at lunchtime on April 23, 

2013, of a series of motions for writs of prohibition in a legal situation that did not call for such a proceeding, and the 

continued presentation of those proceedings,” constituted abuse of “section 25 of the Rules of Practice and the suspension 

order it entails” (para. 118). In his analysis, the judge took the respondent’s conduct in other cases into account in 

determining whether he had had culpable intent to file, as a calculated act, proceedings that he knew to be frivolous and 

abusive. 

 

13      The judge concluded that the respondent’s conduct satisfied the applicable criteria and that it had [TRANSLATION] 

“led, in a manner that well-informed Canadians would not approve of, to paralysis of the legitimate work of the Court of 

Québec sitting in a criminal proceeding and to disruption of its local judges’ case management work” (para. 119). He 

dismissed the motions for writs of prohibition and awarded costs against the respondent personally, setting them at $3,000 for 

all the cases combined, or $250 per case. 

 

B. Quebec Court of Appeal (2015 QCCA 847 (C.A. Que.)) 

 

14      The Court of Appeal affirmed the Superior Court’s judgment on the disposition of the motions for writs of prohibition, 

but allowed the appeal solely to set aside the award of costs against the respondent personally. It noted that, in criminal cases, 

[TRANSLATION] “costs have no longer been systematically awarded since the 1954 reform of the criminal justice system” 

(para. 5). However, it acknowledged that, “in circumstances that are quite rare and exceptional”, the Superior Court can, “in 

the exercise of its inherent superintending and reforming powers, award costs” (para. 6). In the case at bar, the Court of 

Appeal was of the view that the Superior Court should not have exercised those inherent powers to sanction conduct that had 

occurred in another court that itself had the power to punish for contempt of court. It concluded that, on the facts, the 

situation [TRANSLATION] “does not have the exceptional and rare quality of an act that seriously undermines the authority 

of that court or that seriously interferes with the administration of justice” (para. 11). 

 

IV. Issue 

 

15      The only issue in this appeal is whether the Superior Court was justified in awarding costs against the respondent 

personally. What must be done to resolve it is, first, to determine the scope of the courts’ power to impose such a sanction,  

the applicable criteria and the process to be followed, next, to ascertain whether the criteria were properly applied by the 

Superior Court judge and, finally, to determine whether the intervention of the Court of Appeal was necessary. 

 

V. Analysis 

 

A. Awarding of Costs Against a Lawyer Personally 

 

(1) Power of the Courts 

 

16      The courts have the power to maintain respect for their authority. This includes the power to manage and control the 

proceedings conducted before them (R. v. Anderson, 2014 SCC 41, [2014] 2 S.C.R. 167 (S.C.C.) , at para. 58). A court 

therefore has an inherent power to control abuse in this regard (Young v. Young, [1993] 4 S.C.R. 3 (S.C.C.) , at p. 136) and to 

prevent the use of procedure “in a way that would be manifestly unfair to a party to the litigation before it or would in some 

other way bring the administration of justice into disrepute”: Canam Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 (Ont. 

C.A.) , at para. 55, per Goudge J.A., dissenting, reasons approved in 2002 SCC 63, [2002] 3 S.C.R. 307 (S.C.C.). This is a 

discretion that must, of course, be exercised in a deferential manner (Anderson , at para. 59), but it allows a court to “ensure 

the integrity of the justice system” (Morel v. R., 2008 FCA 53, [2009] 1 F.C.R. 629 (F.C.A.) , at para. 35). 

 

17      It is settled law that this power is possessed both by courts with inherent jurisdiction and by statutory courts (Anderson 

, at para. 58). It is therefore not reserved to superior courts but, rather, has its basis in the common law: Myers v. Elman 

(1939), [1940] A.C. 282 (U.K. H.L.) , at p. 319; M. Code, “Counsel’s Duty of Civility: An Essential Component of Fair 

Trials and an Effective Justice System” (2007), 11 Can. Crim. L.R. 97, at p. 126. 
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18      There is an established line of cases in which courts have recognized that the awarding of costs against lawyers 

personally flows from the right and duty of the courts to supervise the conduct of the lawyers who appear before them and to 

note, and sometimes penalize, any conduct of such a nature as to frustrate or interfere with the administration of justice: 

Myers , at p. 319; Pacific Mobile Corp. v. Hunter Douglas Canada Ltd., [1979] 1 S.C.R. 842 (S.C.C.) , at p. 845; Cronier , at 

p. 448; Pearl c. Gentra Canada Investments inc., [1998] R.L. 581 (C.A. Que.) , at p. 587. As officers of the court, lawyers 

have a duty to respect the court’s authority. If they fail to act in a manner consistent with their status, the court may be 

required to deal with them by punishing their misconduct (M. Code, at p. 121). 

 

19      This power of the courts to award costs against a lawyer personally is not limited to civil proceedings, but can also be 

exercised in criminal cases (Cronier ). This means that it may sometimes be exercised against defence lawyers in criminal 

proceedings, although such situations are rare: R. v. Liberatore, 2010 NSCA 26, 292 N.S.R. (2d) 69 (N.S. C.A. [In 

Chambers]); R. v. S. (K.D.) (1999), 133 Man. R. (2d) 89 (Man. Q.B.) , at para. 43; Canada (Procureur général) c. Bisson, 

[1995] R.J.Q. 2409 (C.S. Que.) ; M. Code, at p. 122. 

 

20      The power to control abuse of process and the judicial process by awarding costs against a lawyer personally applies in 

parallel with the power of the courts to punish by way of convictions for contempt of court and that of law societies to 

sanction unethical conduct by their members. Punishment for contempt is thus based on the same power the courts have “to 

enforce their process and maintain their dignity and respect” (U.N.A. v. Alberta (Attorney General), [1992] 1 S.C.R. 901 

(S.C.C.) , at p. 931). These sanctions are not mutually exclusive, however. If need be, they can even be imposed concurrently 

in relation to the same conduct. 

 

21      This being said, although the criteria for an award of costs against a lawyer personally are comparable to those that 

apply to contempt of court (Cronier , at p. 449), the consequences are by no means identical. Contempt of court is strictly a 

matter of law and can result in harsh sanctions, including imprisonment. In addition, the rules of evidence that apply in a 

contempt proceeding are more exacting than those that apply to an award of costs against a lawyer personally, as contempt of 

court must be proved beyond a reasonable doubt. Because of the special status of lawyers as officers of the court, a court may 

therefore opt in a given situation to award costs against a lawyer personally rather than citing him or her for contempt (I. H. 

Jacob, “The Inherent Jurisdiction of the Court” (1970), 23 Current Leg. Probs. 23, at pp. 46-48). 

 

22      As for law societies, the role they play in this regard is different from, but sometimes complementary to, that of the 

courts. They have, of course, an important responsibility in overseeing and sanctioning lawyers’ conduct, which derives from 

their primary mission of protecting the public (s. 23 of the Professional Code, CQLR, c. C-26). However, the judicial powers 

of the courts and the disciplinary powers of law societies in this area can be distinguished, as this Court has explained as 

follows: 

The court’s authority is preventative — to protect the administration of justice and ensure trial fairness. The disciplinary 

role of the law society is reactive. Both roles are necessary to ensure effective regulation of the profession and protect 

the process of the court. [Emphasis deleted] 

(Cunningham v. Lilles, 2010 SCC 10, [2010] 1 S.C.R. 331 (S.C.C.), at para. 35) 

 

23      The courts therefore do not have to rely on law societies to oversee and sanction any conduct they may witness. It is up 

to the courts to determine whether, in a given case, to exercise the power they have to award costs against a lawyer personally 

in response to the lawyer’s conduct before them. However, there is nothing to prevent the law society from exercising in 

parallel its power to assess its members’ conduct and impose appropriate sanctions. 

 

24      In most cases, of course, the implications for a lawyer of being ordered personally to pay costs are less serious than 

those of the other two alternatives. A conviction for contempt of court or an entry in a lawyer’s disciplinary record generally 

has more significant and more lasting consequences than a one-time order to pay costs. Moreover, as this appeal shows, an 

order to pay costs personally will normally involve relatively small amounts, given that the proceedings will inevitably be 

dismissed summarily on the basis that they are unfounded, frivolous, dilatory or vexatious. 

 

(2) Applicable Criteria 
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25      While the courts do have the power to award costs against a lawyer personally, the threshold for exercising it is a high 

one. It is in fact rarely exercised, and the question whether it should be arises only infrequently: Cronier ; Young ; Ontario v. 

974649 Ontario Inc., 2001 SCC 81, [2001] 3 S.C.R. 575 (S.C.C.) , at para. 85; R. v. Trang, 2002 ABQB 744, 323 A.R. 297 

(Alta. Q.B.) , at para. 481; Fearn v. Canada (Customs), 2014 ABQB 114, 586 A.R. 23 (Alta. Q.B.) , at para. 121; Smith , at 

para. 43. Only serious misconduct can justify such a sanction against a lawyer. Moreover, the courts must be cautious in 

imposing it in light of the duties owed by lawyers to their clients: 

Moreover, courts must be extremely cautious in awarding costs personally against a lawyer, given the duties upon a 

lawyer to guard confidentiality of instructions and to bring forward with courage even unpopular causes. A lawyer 

should not be placed in a situation where his or her fear of an adverse order of costs may conflict with these fundamental 

duties of his or her calling. 

[Young, at p. 136] 

 

26      The type of conduct that can be sanctioned in this way was analyzed in depth in Cronier . L’Heureux-Dubé J.A. 

concluded after reviewing the case law that the courts are justified in exercising such a discretion in cases involving abuse of 

process, frivolous proceedings, misconduct or dishonesty, or actions taken for ulterior motives, where the effect is to 

seriously undermine the authority of the courts or to seriously interfere with the administration of justice. She noted, 

however, that this power must not be exercised in an arbitrary and unlimited manner, but rather with restraint and caution. 

The motion judge in the case at bar properly relied on Cronier , and the Court of Appeal also endorsed the principles stated in 

it. 

 

27      Several courts across the country have adopted the requirement of conduct that represents a marked and unacceptable 

departure from the standard of reasonable conduct expected of a player in the judicial system: Bisson ; R. v. Ciarniello 

(2006), 81 O.R. (3d) 561 (Ont. C.A.) , at para. 31; R. v. Leyshon-Hughes, 2009 ONCA 16, 240 C.C.C. (3d) 181 (Ont. C.A.), 

at para. 62; Fearn , at para. 119; Smith , at para. 58. Also, as the House of Lords stated in a case that has been cited by 

Canadian courts, including in Cronier , a mere mistake or error of judgment will not be sufficient to justify awarding costs 

against a lawyer personally; there must at the very least be gross neglect or inaccuracy (Myers , at p. 319). 

 

28      There are in this Court’s jurisprudence examples of conduct that has led to awards of costs being made against lawyers 

personally. In Young , the Court held that such a sanction is justified if “repetitive and irrelevant material, and excessive 

motions and applications, characterized” the conduct in question and if this was the result of a lawyer’s acting “in bad faith in 

encouraging this abuse and delay” (pp. 135-36). In Pacific Mobile, the Court awarded costs against a company’s solicitors 

personally in a bankruptcy case. The solicitors had been granted a number of adjournments and had instituted proceedings 

that were inconsistent with directions given by the trial judge. On the issue of costs, Pigeon J. stressed that he did “not 

consider it fair to make the debtor’s creditors bear the cost of proceedings which were not instituted in their interest: quite the 

contrary”. He added that such an award of costs, “far from appropriately discouraging unnecessary appeals occasioning 

costly delays, tends on the contrary to favour them” (p. 844). In the circumstances, he determined that “the Court should 

[therefore] make use of its power to order costs payable by solicitors personally” (p. 845). 

 

29      In my opinion, therefore, an award of costs against a lawyer personally can be justified only on an exceptional basis 

where the lawyer’s acts have seriously undermined the authority of the courts or seriously interfered with the administration 

of justice. This high threshold is met where a court has before it an unfounded, frivolous, dilatory or vexatious proceeding 

that denotes a serious abuse of the judicial system by the lawyer, or dishonest or malicious misconduct on his or her part, that 

is deliberate. Thus, a lawyer may not knowingly use judicial resources for a purely dilatory purpose with the sole objective of 

obstructing the orderly conduct of the judicial process in a calculated manner. 

 

30      This being said, however, it should be noted that there are two important guideposts that apply to the exercise of this 

discretion in a situation like the one in this appeal. 

 

31      The first guidepost relates to the specific context of criminal proceedings, in which the courts must show a certain 

flexibility toward the actions of defence lawyers. In considering the circumstances, the courts must bear in mind that the 

context of criminal proceedings differs from that of civil proceedings. In criminal cases, the rule is that costs are not awarded; 

no provision is made, for example, for awards of costs where extraordinary remedies are sought (Cronier , at p. 447). Awards 
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of costs made against lawyers personally are therefore purely punitive and do not include the compensatory aspect costs have 

in civil cases. 

 

32      As well, the role of a defence lawyer is not comparable in every respect to that of a lawyer in a civil case. For example, 

the latter has an ethical duty to encourage compromise and agreement as much as possible. In contrast, a defence lawyer has 

no obligation to help the Crown in the conduct of its case. It is the very essence of the role of a defence lawyer to challenge, 

sometimes forcefully, the decisions and arguments of other players in the judicial system in light of the serious consequences 

they may have for the lawyer’s client: Doré c. Québec (Tribunal des professions), 2012 SCC 12, [2012] 1 S.C.R. 395 

(S.C.C.) , at paras. 64-66, citing Histed v. Law Society (Manitoba), 2007 MBCA 150, 225 Man. R. (2d) 74 (Man. C.A.), at 

para. 71. Indeed, committed and zealous advocacy for clients’ rights and interests and a strong and independent defence bar 

are essential in an adversarial system of justice: Groia v. Law Society of Upper Canada, 2016 ONCA 471, 131 O.R. (3d) 1 

(Ont. C.A.), at para. 129; P. J. Monahan, “The Independence of the Bar as a Constitutional Principle in Canada”, in Law 

Society of Upper Canada, ed., In the Public Interest: The Report and Research Papers of the Law Society of Upper Canada’s 

Task Force on the Rule of Law and the Independence of the Bar (2007), 117. If these conditions are not met, the reliability of 

the process and the fairness of the trial will suffer: R. v. B. (G.D.), 2000 SCC 22, [2000] 1 S.C.R. 520 (S.C.C.) , at para. 25, 

quoting R. v. Joanisse (1995), 102 C.C.C. (3d) 35 (Ont. C.A.) , at p. 57. In short, if costs are awarded against a lawyer 

personally in criminal proceedings, the purpose must not be to discourage the lawyer from defending his or her client’s rights 

and interests, and in particular the client’s right to make full answer and defence. From this point of view, the considerations 

to be taken into account in assessing the conduct of defence lawyers can be different from those that apply in the case of 

lawyers in civil proceedings. 

 

33      The second guidepost requires a court to confine itself to the facts of the case before it and to refrain from indirectly 

putting the lawyer’s disciplinary record, or indeed his or her career, on trial. The facts that can be considered in awarding 

costs against a lawyer personally must generally be limited to those of the case before the court. In its analysis, the court must 

not conduct an ethics investigation or seek to assess the whole of the lawyer’s practice. It is not a matter of punishing the 

lawyer “for his or her entire body of work”. To consider facts external to the case before the court can be justified only for the 

limited purpose of determining, first, the intention behind the lawyer’s actions and whether he or she was acting in bad faith, 

and, second, whether the lawyer knew, on bringing the impugned proceeding, that the courts do not approve of such 

proceedings and that this one was unfounded. 

 

34      In this regard, certain evidence that is external to the case before the court may sometimes be considered, because it is 

of high probative value and has a strong similarity to the alleged facts, in order to establish, for example, wilful intent and 

knowledge on the lawyer’s part. However, it must be limited to the specific issue before the court, that is, the lawyer’s 

conduct. It may not serve more broadly as proof of a general propensity or bad character (R. v. Handy, 2002 SCC 56, [2002] 

2 S.C.R. 908 (S.C.C.) , at paras. 71, 72 and 82). 

 

(3) Process to be Followed 

 

35      This being said, a court obviously cannot award costs against a lawyer personally without following a certain process 

and observing certain procedural safeguards (Y.-M. Morissette, “L’initiative judiciaire vouée à l’échec et la responsabilité de 

l’avocat ou de son mandant” (1984), R. du B. 397, at p. 425). However, it is important that this process be flexible and that it 

enable the courts to adapt to the circumstances of each case. 

 

36      Thus, a lawyer upon whom such a sanction may be imposed should be given prior notice of the allegations against him 

or her and the possible consequences. The notice should contain sufficient information about the alleged facts and the nature 

of the evidence in support of those facts. The notice should be sent far enough in advance to enable the lawyer to prepare 

adequately. The lawyer should, of course, have an opportunity to make separate submissions on costs and to adduce any 

relevant evidence in this regard. Ideally, the issue of awarding costs against the lawyer personally should be argued only after 

the proceeding has been resolved on its merits. 

 

37      However, these protections differ from the ones conferred by ss. 7 and 11 of the Canadian Charter of Rights and 

Freedoms. Where an award of costs is sought against a lawyer personally, the lawyer is not a “person charged with an 

offence” and the proceeding is not a criminal one per se. Although the applicable criteria are strict, the standard of proof is 

the balance of probabilities. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027356127&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2014387460&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039165269&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000543079&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995400994&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002057023&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002057023&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Québec (Directeur des poursuites criminelles et pénales) c...., 2017 SCC 26, 2017...  

2017 SCC 26, 2017 CSC 26, 2017 CarswellQue 3092, 2017 CarswellQue 3091... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11 

 

 

38      In closing, I note that the Crown’s role on this specific issue must be limited in criminal proceedings. In such a 

situation, it is of course up to the parties as well as the court to raise a problem posed by a lawyer’s conduct. However, the 

Crown’s role is to objectively present the evidence and the relevant arguments on this point. It is the court that is responsible 

for determining whether a sanction should be imposed, and that has the power to impose one, in its role as guardian of the 

integrity of the administration of justice. The Crown must confine itself to its role as prosecutor of the accused. It must not 

also become the prosecutor of the defence lawyer. 

 

B. Application to the Facts of the Instant Case 

 

(1) Judgment of the Superior Court 

 

39      In light of the foregoing, I am of the view that the motion judge properly exercised his discretion in awarding costs 

against the respondent personally. 

 

40      The motion judge first correctly identified the standard of conduct on which such an award is based and correctly 

summed up the law in requiring that there be a [TRANSLATION] “frivolous proceeding that denotes a serious abuse of the 

judicial system” and a “deliberate strategy” (para. 117). 

 

41      Next, he properly analyzed the facts to find that the respondent’s acts constituted abusive conduct that was designed to 

indirectly obtain a postponement and had led to [TRANSLATION] “paralysis of the legitimate work of the Court of Québec” 

and “disruption of its local judges’ case management work” (para. 119). He correctly distinguished an [TRANSLATION] 

“unintended result” from a “deliberate strategy” (para. 117). The judge cannot be faulted for choosing to exercise his 

discretion in respect of a defence lawyer here. 

 

42      As the judge noted, the respondent’s conduct in the cases in question was particularly reprehensible. Its purpose was 

unrelated to the motions he brought. The respondent was motivated by a desire to have the hearing postponed rather than by a 

sincere belief that the judges targeted by his motions were hostile. His subsequent conduct was consistent with this finding. It 

is quite odd, if not unprecedented, for a lawyer to file, on the same day and in the same cases, two series of motions for writs 

of prohibition against two different judges on the same ground of bias. The respondent thus used the extraordinary remedies 

for a purely dilatory purpose with the sole objective of obstructing the orderly conduct of the judicial process in a calculated 

manner. It was therefore reasonable for the judge to conclude that the respondent had acted in bad faith and in a way that 

amounted to abuse of process, thereby seriously interfering with the administration of justice. 

 

43      Finally, the procedural safeguards were observed in this case. The Crown sent the respondent two prior notices of its 

intention to seek an award of costs against him personally. The respondent had more than three months to prepare. The 

prosecution’s role was limited to notifying the respondent of its intention to seek an award of costs against him personally 

and presenting the relevant evidence to the judge. The respondent had an opportunity to make submissions to the judge in this 

regard. Moreover, he raised no objection to the process or to the evidence adduced on the issue of costs. Nor did he insist on 

being represented by counsel or ask that the issue of costs be dealt with separately from the merits of the motions. 

 

44      That being the case, I do not accept the respondent’s criticisms to the effect that the judge improperly relied on 

inadmissible similar fact evidence. On the contrary, I note that the judge’s findings were based on admissible evidence that 

supported his analysis on the respondent’s intention and knowledge: 

[TRANSLATION] His preparation, at lunchtime on April 23, 2013, of a series of motions for writs of prohibition in a 

legal situation that did not call for such a proceeding, and the continued presentation of those proceedings, were two 

calculated acts that did not result from ignorance of the law on the part of Mr. Jodoin, an able tactician who defends his 

clients forcefully when he is before the Court. 

[Emphasis added; para. 118] 

 

45      For this purpose, the judge focused primarily on evidence specific to the cases before him. He discussed the specific 
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circumstances that led to the preparation of the motions for writs of prohibition. He reviewed in detail the transcript of the 

hearing that had culminated in the postponement being granted by the Court of Québec judge. And he considered the 

respondent’s conduct in the broader context of the motions for which he was ordered to pay costs personally.  

 

46      It is true that the judge took note of certain facts from other cases in which the respondent had been involved, as the 

Crown had invited him to do with no objection from the respondent. However, the judge considered those facts to be 

[TRANSLATION] “relevant to the determination of whether [the respondent’s] motions are frivolous and dilatory and 

whether an award of costs must be made against him personally, and in what amount” (para. 109). He found that this 

evidence was relevant to his analysis on whether the respondent had had culpable intent to file and present a proceeding that 

he knew to be frivolous and abusive. The judge referred to it in determining, among other things, that the impugned conduct 

was a deliberate strategy on the respondent’s part and not an unintended result. 

 

47      In this regard, the judge was justified in referring to motions for writs of prohibition that had been filed in 2011 against 

one of the two Court of Québec judges concerned in the 2013 motions (paras. 22-27). The motions from 2011 were all 

dismissed in a judgment that was subsequently affirmed by the Court of Appeal (R. c. Carrier, 2012 QCCA 594 (C.A. Que.) 

). In that case, the respondent had sought writs of prohibition in relation to a refusal by the judge in question to allow the 

withdrawal of a motion for the disclosure of evidence. In its judgment, the Court of Appeal mentioned that a court can review 

a party’s decision to withdraw a proceeding, especially where the goal is to obtain a postponement. It concluded that the 

alleged apprehension of bias on the judge’s part was without merit, because [TRANSLATION] “although the judge was 

overly interventionist, the fact remains that there is no reason to doubt his impartiality” (para. 4). 

 

48      As the motion judge observed, there is a strong similarity between those motions from 2011 and the 2013 motions in 

terms of the facts, the decisions being challenged, the procedures that were chosen and the nature of the exchanges between 

the respondent and the judge in question. This could support findings that the respondent’s actions were calculated and 

intentional and that he had knowledge of the applicable legal rules and had deliberately ignored them. It could be concluded 

from this relevant evidence that the respondent was well aware of the invalidity of the extraordinary remedy he had chosen to 

seek and of the foreseeable consequences of his actions, the modus operandi of which was similar to that of 2011. This was 

not improper evidence of a general propensity or bad character, but admissible evidence of the respondent’s state of mind 

when he filed the proceedings. 

 

49      As regards the respondent’s argument that the judge wanted to make an example of his case in the district in question, 

I am of the view that there is not really any support for it. That is certainly not what the judge said at para. 11 of his reasons. 

Moreover, it is clear from his reasons as a whole that he did not rely either on that factor or on the specific context of the 

district to support his conclusions. As can be seen from his analysis, he objectively had enough evidence to justify awarding 

costs against the respondent personally on the basis of the specific facts of the case before him. 

 

(2) Judgment of the Court of Appeal 

 

50      In this context, the Court of Appeal was in my view wrong to choose to substitute its own opinion for that of the 

Superior Court on this issue. In fact, the Court of Appeal reassessed the facts before concluding that the situation before the 

Superior Court did not have the exceptional character required in the case law. And it did so despite having acknowledged 

that the motion judge had, after thoroughly analyzing the facts, been right to dismiss the motions for writs of prohibition he 

had found to be frivolous, unfounded and abusive. 

 

51      It was not open to the Court of Appeal to intervene without first identifying an error of law, a palpable and overriding 

error in the motion judge’s analysis of the facts, or an unreasonable or clearly wrong exercise of his discretion. It did not 

identify such an error. This Court, too, is subject to this standard for intervention (St-Jean c. Mercier, 2002 SCC 15, [2002] 1 

S.C.R. 491 (S.C.C.) , at para. 46). Furthermore, given its position at the second level of appeal, this Court’s role is not to 

reassess the findings of fact of a judge at the trial level that an appellate court has not questioned: “... the principle of 

non-intervention ‘is all the stronger in the face of concurrent findings of both courts below’ ...” (ibid., at para. 45, quoting 

Ontario (Attorney General) v. Bear Island Foundation, [1991] 2 S.C.R. 570 (S.C.C.) , at p. 574 (emphasis deleted)). 

 

52      It is well established that costs are awarded on a discretionary basis: Hamilton v. Open Window Bakery Ltd. (2003), 

2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.) , at para. 27; Galganov v. Russell (Township), 2012 ONCA 410, 294 O.A.C. 13 
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(Ont. C.A.) , at paras. 23-25. In a case involving an exercise of discretion, an appellate court must show great deference and 

must be cautious in intervening, doing so only where it is established that the discretion was exercised in an abusive, 

unreasonable or non-judicial manner: Trackcom Systems inc. v. Trackcom Systems international inc., 2014 QCCA 1136 

(C.A. Que.) , at para. 36; Québec (Procureur général) c. Bélanger, 2012 QCCA 1669, 4 M.P.L.R. (5th) 21 (C.A. Que.). In its 

brief judgment, the Court of Appeal did not specify an error of any kind whatsoever in the motion judge’s reasons that would 

justify its intervention. 

 

53      As for the comment that the Superior Court should not have exercised its jurisdiction in relation to facts or conduct 

that had occurred in a court that itself had the power to punish the respondent for contempt of court, I believe that it reflects a 

misunderstanding of the situation. Costs are in order in this case because of the frivolous and abusive nature of the motions 

for writs of prohibition that were heard and dismissed by the Superior Court. It was the Superior Court that had the discretion 

to determine whether the costs of those motions should be awarded against the respondent. 

 

VI. Conclusion 

 

54      In the final analysis, the Superior Court judge addressed the valid concerns voiced by the Crown, which he 

summarized as follows: 

[TRANSLATION] Take a more rigorous approach to the criminal law, fight tooth and nail for your clients, be 

demanding of the prosecution so that it makes its entire case competently, but face the music so that, in an overburdened 

judicial system in which each person’s time must be used sparingly and efficiently, cases move forward. 

[Emphasis deleted, para. 11.] 

 

55      The judge sent a clear message to the players in the judicial system, in terms that were once again unequivocal, by 

denouncing actions and decisions that had led to an unjustified paralysis of the legitimate work of courts sitting in criminal 

proceedings and to the disruption of the management of cases by their judges, and by sanctioning an abuse of process whose 

sole purpose had been to obtain a postponement and delay cases. 

 

56      The judge’s comments were consistent with the principles recently enunciated by this Court in R. v. Jordan, 2016 SCC 

27, [2016] 1 S.C.R. 631 (S.C.C.) , in which the majority denounced, among other things, the culture of complacency toward 

delay that impairs the efficiency of the criminal justice system. In Jordan , the Court emphasized the importance of timely 

justice and noted that all participants in the criminal justice system must co-operate in achieving reasonably prompt justice. 

From this perspective, it is essential to allow the courts to play their role as guardians of the integrity of the administration of 

justice by controlling proceedings and eliminating unnecessary delay. That is what the Superior Court did here. 

 

57      I would therefore allow the appeal and restore the award of costs against the respondent. 

Abella and Côté JJ.: 

 

58      We agree that superior courts have, in theory, the power to award costs personally against counsel in the criminal 

context in exceptional circumstances. Justice Gascon, drawing on caselaw from both the civil and criminal context, has set 

out an excellent summary of the relevant principles. In our respectful view, however, the test was not met in this case. As 

noted by the Quebec Court of Appeal: 

[TRANSLATION] The situation in the Quebec Superior Court ... as regards the conduct of the appellant ... does not 

have the exceptional and rare quality of an act that seriously undermines the authority of that court or that seriously 

interferes with the administration of justice. 

[Emphasis added; footnote omitted.] 

(2015 QCCA 847, at para. 11 (CanLII)) 
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59      The exceptional nature of personal costs orders was emphasized by this Court in Young v. Young, [1993] 4 S.C.R. 3 

(S.C.C.) : 

... courts must be extremely cautious in awarding costs personally against a lawyer, given the duties upon a lawyer to 

guard confidentiality of instructions and to bring forward with courage even unpopular causes. A lawyer should not be 

placed in a situation where his or her fear of an adverse order of costs may conflict with these fundamental duties of his 

or her calling. [p. 136] 

 

60      These concerns are magnified in the criminal context. In R. v. Gunn, 2003 ABQB 314, 335 A.R. 137 (Alta. Q.B.) , the 

Court of Queen’s Bench of Alberta highlighted the chilling effect that personal costs orders could have on criminal defence 

counsel, where Langston J. observed: 

... to sanction defence counsel in the course of their duties of protecting the criminally accused could have a chilling 

effect on counsel’s ability to properly and zealously defend their client against all the powers that a state has to wield 

against them. [para. 50] 

 

61      The more appropriate response, if any, is to seek a remedy from the law society in question. As Michael Code 

observed, disciplinary processes present advantages over awards of costs: 

A useful intermediate remedy, when repeated injunctions and reprimands have failed to put an end to counsel’s 

“incivility,” is for the trial judge to report the offending counsel to the Law Society. This is the remedy that was adopted 

by the B.C. Court of Appeal in R. v. Dunbar et al. and it was only exercised at the end of the hearing, when the Court 

delivered its Judgment. The great value of this remedy, before resorting to more punitive sanctions such as costs orders 

and contempt citations, is that it does not disrupt the trial and it does not cause prejudice to the client of the offending 

counsel. When the misconduct escalates to the point that costs and contempt remedies are under consideration, the 

lawyer is entitled to a hearing and the trial will inevitably be disrupted. By simply reporting the lawyer’s misconduct to 

the Law Society, the court is able to escalate the available remedies without the need to conduct its own hearing into the 

alleged “incivility.” Furthermore, the client may not be complicit in the lawyer’s “incivility” and should not bear the 

cost or the prejudice of a hearing to consider sanctions against the lawyer. [Footnote omitted; emphasis added.] 

(Michael Code, “Counsel’s Duty of Civility: An Essential Component of Fair Trials and an Effective Justice System” 

(2007), 11 Can. Crim. L.R. 97, at p. 119) 

 

62      This forms the policy basis for why the threshold is so high before ordering costs against criminal defence counsel. 

Only in the most exceptional of circumstances should they be ordered. Given the policy concerns and the exceptional nature 

of costs orders against defence counsel, it is worth emphasizing that the Crown should be very hesitant about pursuing them. 

 

63      We do not challenge the motion judge’s finding that the writs of prohibition were requested for the purpose of 

postponing the proceedings and that the motions seeking the writs may not have had a solid legal foundation. Like the Court 

of Appeal, however, we are of the view that Mr. Jodoin’s behaviour did not warrant the exceptional remedy of a personal 

costs order. 

 

64      It appears that Mr. Jodoin’s conduct in this case was not unique in the district of Bedford, as reflected in the motions 

judge’s comment that: [TRANSLATION] “In seeking a personal costs order against Mr. Jodoin, the prosecution wants to 

send a message to certain defence lawyers” (2013 QCCS 4661 (C.S. Que.), at para. 11). This suggests that Mr. Jodoin was 

being punished as a warning to other lawyers engaged in similar tactics. The court ordered costs against Mr. Jodoin 

personally for a total of $3000. 

 

65      The desire to make an “example” of Mr. Jodoin’s behaviour does not justify straying from the legal requirement that 

his conduct be “rare and exceptional” before costs are ordered personally against him. 

 

66      Logically, the idea that costs should only be ordered against a lawyer personally in rare and exceptional circumstances 
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cannot be reconciled with the fact that other defence counsel appear to have engaged in similar conduct. 

 

67      Mr. Jodoin has certainly not engaged in conduct we would commend. But to the extent that his behaviour was not 

unique in the district of Bedford, it is hard to see how it would amount to “dishonest or malicious misconduct” that would 

justify awarding costs personally against him (reasons of Gascon J., at para. 29). 

 

68      Moreover, we are not persuaded that Mr. Jodoin’s motions for writs of prohibition were unfounded to a sufficient 

degree to attract a personal costs order. The Superior Court concluded that Mr. Jodoin had filed those motions only for the 

purpose of obtaining an adjournment. This, however, does not take full account of the context of the proceedings, where one 

of the grounds raised involved the application of s. 657.3(3) of the Criminal Code, R.S.C. 1985, c. C-46. 

 

69      This provision states that “a party who intends to call a person as an expert witness shall, at least thirty days before the 

commencement of the trial or within any other period fixed by the justice or judge, give notice to the other party or parties of 

his or her intention to do so”. Crown counsel intending to call an expert witness also has to provide a copy of the expert 

witness’s report or a summary of the opinion anticipated to be given by the expert witness to the other party within a 

reasonable period before trial (s. 657.3(3)(b)). 

 

70      If notice is not given, s. 657.3(4) states that 

(4) ... the court shall, at the request of any other party, 

(a) grant an adjournment of the proceedings to the party who requests it to allow him or her to prepare for 

cross-examination of the expert witness; 

(b) order the party who called the expert witness to provide that other party and any other party with the material 

referred to in paragraph (3)(b); and 

(c) order the calling or recalling of any witness for the purpose of giving testimony on matters related to those 

raised in the expert witness’s testimony, unless the court considers it inappropriate to do so. 

 

71      The Crown had not provided Mr. Jodoin with the required notice. When Mr. Jodoin sought the adjournment to which 

he was entitled under s. 657.3(4), the judge presiding in the Court of Québec granted him a brief one over the lunch break. 

And, in refusing the requested adjournment, the judge mistakenly said that Mr. Jodoin had already cross-examined the 

Crown’s expert witness in other matters. 

 

72      This is the context in which Mr. Jodoin filed his motions for writs of prohibition after the lunch hour. 

 

73      Mr. Jodoin now concedes, based on other decisions rendered subsequently in similar matters, that he ought not to have 

used motions for writs of prohibition in response to the court’s refusal to grant the requested adjournment. But it is also 

undisputed that the Crown did not in fact give proper notice and that Mr. Jodoin was, as a result, entitled to an adjournment. 

 

74      In the circumstances, Mr. Jodoin’s filing of motions for writs of prohibition for the purpose of suspending the 

proceedings can easily be seen as an error of judgment, but hardly one justifying a personal costs order. 

 

75      For these reasons, we would dismiss the appeal. 

 

Appeal allowed. 

Pourvoi accueilli. 

Footnotes 

1 The Superior Court and the Court of Appeal used the French term “dépens” in their reasons and in their conclusions. The appellant 

and the respondent have referred sometimes to the concept of “dépens” and sometimes to that of “frais”. For consistency, I will use 

the term used by the courts below in the French version of these reasons. 
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trade mark JAGUAR for use with certain luggage products — Appellant registered trademark JAGUAR for use with luggage 

products — Appellant then brought action for trade mark infringement, and respondent brought action by counterclaim for 

trade mark infringement and passing-off — Action was dismissed, action by counterclaim was allowed in part and appellant 

appealed and respondent cross-appealed — Appeal dismissed and cross-appeal allowed in part — Federal Court judge 

properly held that respondent’s trade mark JAGUAR was famous with respect to luggage products in 1980, in 1990 and at 

time of hearing — Appellant’s use of trade mark JAGUAR constituted passing off of appellant’s wares as those of 

respondent, and respondent was entitled to injunction barring further sales of any goods by appellant under trade mark 

JAGUAR. 

APPEAL and CROSS-APPEAL from judgment reported at (2006), [2006] F.C.J. No. 47, 2006 CarswellNat 101, 2006 

CarswellNat 1179, 47 C.P.R. (4th) 1, 2006 FC 21, 2006 CF 21, 285 F.T.R. 168 (F.C.), dismissing appellant’s action for trade 

mark infringement and allowing respondent’s action by counterclaim for trade mark infringement and for passing off. 

 

G. Létourneau J.A.: 

 

1      These proceedings involve an appeal and a cross-appeal against a decision ([2006 FC 21 (F.C.)]) of Shore J. of the 

Federal Court of Canada (judge). 

 

2      By his decision, the judge dismissed the appellant’s action for infringement and allowed the respondents’ counterclaim. 

He declared invalid the appellant’s registered trade-mark No. 263,924 and expunged it from the registry. He declared valid 

the respondents’ registration Nos. 378,643 and 378,644, including the following wares objected to by the appellant: driving 

license cases, wallet cases, business card holders, belts, credit card holders, key cases, address books, note books, passport 

holders, beauty cases, document cases and pocket wallets. 

 

3      In addition, the judge issued an injunction restraining and permanently enjoining the appellant from, broadly stated, 

using the trade-mark JAGUAR and a Leaping Jaguar design, selling and advertising products using the above trade-mark or 

design and passing off its wares for those of the respondents. An order also issued for the destruction of all products in the 

possession or within the power or control of the appellant which bear a trade name, design or trade-mark which is contrary to 

the injunction granted. 

 

4      Finally, the judge dismissed the respondents’ claim for damages. This part of the judge’s decision is the subject of the 

respondents’ cross-appeal. 

 

5      The appellant initially asked this Court to reverse the judge’s decision, declare its trade-mark valid and amend the 

respondents’ trade-marks so as to delete from the description of the wares those to which the appellant objected. It also 

sought a declaration of infringement of its trade-mark by the respondents, the expungement of the respondents’ trade-marks 

and the issuance of a permanent injunction requiring the respondents to cease to infringe the appellant’s trade-mark. 

 

6      There are other conclusions sought by the appellant such as damages. However, it is not necessary to detail them for the 

purpose of this appeal. 

 

7      What was after all a simple matter has been rendered unduly and unnecessarily complex by the litigants. The 143 page 

judgment of the Federal Court, with an unfortunate use of loose language, did nothing to improve the situation. 

 

8      The appeal process has not been spared either. Orders of this Court were necessary to keep the parties within the 

boundaries of reason and enforce compliance with the Federal Courts Rules (Rules): see the orders of Sexton J.A., dated 

August 9, 2006, Décary J.A. dated September 5, 2006, Noël J.A. dated November 9, 2006 and Létourneau J.A. dated 

December 20, 2006 [2006 CarswellNat 4512 (F.C.A.)]. 

 

9      Yet the Amended Notice of Appeal filed by the appellant contains no less than forty-nine (49) pages. In Marchand 

Syndics Inc. c. Laperrière, 2006 FCA 368 (F.C.A.), this Court reasserted the role and purpose of the Notice of Appeal. At 

paragraph 14, I wrote for the Court: 
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...Rule 337 indeed provides that the notice of appeal must set out a complete and concise statement of the grounds 

intended to be argued. These are the grounds normally elaborated in the memorandum of fact and law. The appellants’ 

notice of appeal is twenty pages long and reflects everything but the complete, concise, and precise grounds of appeal. It 

is in fact a veiled, deficient memorandum of fact and law. 

As will be seen below, the above statement is even truer in this case. 

 

10      Three days before the hearing of the appeal, the appellant, by letter addressed to the Registry of the Court, abandoned 

its claim of infringement against the respondents as well as its demand for the expungement of the respondents’ trade-marks. 

 

11      On the first morning of the hearing, another counsel for the appellant, who had been recently added to the record, made 

submissions to the Court. He argued that the judge made five errors of law which warrant the reversal of his decision. Some 

of these alleged errors were not addressed in the Memorandum of Fact and Law or the Amended Notice of Appeal. Others 

were barely alluded to or cast in such broad terms in the written material that one would be hard pressed to recognize the 

development made of these errors at the hearing. As a result, the appeal took a different turn and we expressed our concern 

that it had become an appeal by ambush. 

 

12      The respondents object to this Court entertaining any issue raised for the first time on appeal. They invoke, in support 

of their objection, the Federal Court decisions in Kioroglo v. Canada (Minister of Citizenship & Immigration), [1994] F.C.J. 

No. 1606 (Fed. T.D.) and Mishak c. Canada (Ministre de la Citoyenneté & de l’Immigration), [1999] F.C.J. No. 1242 (Fed. 

T.D.) in which the Federal Court quoted the following statement from our colleague Décary J.A. in Lanlehin v. Canada 

(Minister of Employment & Immigration) [1993 CarswellNat 2301 (Fed. C.A.)], A-610-90, March 2, 1993: 

This case raises disturbing questions as to the validity of the decision of the Refugee Division, and specifically as to the 

participation of one of the two members in the reasons for the decision. These questions were not, however, raised by 

the appellant in his memorandum, and it may be that, had the respondent known in time, she would have been able to 

explain the contradictions that are apparent on the record. At this point, we cannot assume that the decision is invalid 

and we are of the opinion, in the circumstances, that the appeal should be dismissed. 

In the Kioroglo case, counsel for the applicants sought to introduce at the hearing a ground which did not appear in the 

application for judicial review while in the Mishak case, the applicants wanted to argue an issue that was not in their 

Memorandum of Fact and Law. In both cases, the respondent’s objection was maintained by the Federal Court. 

 

13      The respondents have every right to complain. As a general rule, for obvious reasons, our Court will not hear grounds 

of appeal that were not raised in the Notice of Appeal or the Memorandum of Fact and Law. While exceptions relating, for 

example, to jurisdictional issues may be admitted, this is not the case here. 

 

14      Not knowing the position that our Court would take on their objection, the respondents have argued the merits of each 

of the five alleged errors. I believe that it is necessary to identify these errors so that future litigants intending to rely on the 

Federal Court’s decision can be aware of them and of their treatment by this Court. 

 

15      The appellant contends that the judge: 

a) erred in imposing on the appellant the burden of proving a likelihood of confusion and then proceeded to apply the 

wrong test when determining whether confusion or likelihood of confusion existed; 

b) erroneously expunged the appellant’s trade-mark on the basis of two grounds, namely deception and depreciation, 

which are not grounds of invalidity under section 18 of the Trade-marks Act, R.S.C. 1985, c. T-13 as amended (Act); 

c) erroneously expunged the appellant’s trade-mark on the basis of a prior use when the limitation period contained in 

subsection 17(2) of the Act had run; 

d) erroneously expunged the appellant’s trade-mark on the basis that the trade-mark was invalid because it was not 

registrable on account of confusion (paragraph 18(1)(a)) and also invalid because it was not distinctive from the wares 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994408667&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994408667&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1999492056&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993381578&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993381578&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993381578&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994408667&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1999492056&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Remo Imports Ltd. v. Jaguar Cars Ltd., 2007 CAF 258, 2007 FCA 258, 2007...  

2007 CAF 258, 2007 FCA 258, 2007 CarswellNat 2044, 2007 CarswellNat 3461... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4 

 

of the respondents (paragraph 18(1)(b)); and 

e) granted an injunction against the appellant when there were no valid grounds for issuing it. 

 

16      Before I review the submissions of counsel for the appellant, I would like to dispose of the appellant’s main ground of 

appeal relating to the fame of the respondents’ trade-marks JAGUAR. 

 

Whether the respondents’ trade-marks “JAGUAR” for automobiles, luggage wares and other related accessories was 

famous by 1980, 1990 and still is today 

 

17      The judge found that the respondents’ trade-marks had become famous for automobiles and luggage wares by 1980. At 

paragraph 213 of his reasons for judgment he wrote: 

[213] The witnesses for Jaguar Cars showed that it is, and has been since at least 1980, a natural brand extension or 

expansion from luxury cars into Luggage Wares, defined as: 

luggage, bags, cases, sacs, tote bags and other wares used to contain or hold smaller wares; attaché cases, 

briefcases, handbags; school bags; license cases, wallets, cardholders; keyrings, keycases; garment bags, suitcases, 

flight bags, folios, keyfobs, sports bags; driving license cases, wallet cases, business card holders, belts, credit card 

holders, passport holders, beauty cases, document cases, pocket wallets; address books, note books, camera bags; 

knapsacks, carry-ons, travel bags, sport bags, tennis bags, cosmetic bags/pouches, money belts, waist bags, lunch 

bags, and computer cases. 

 

18      He also found that the respondents’ trade-marks were still famous at the time the appellant brought its action against 

the respondents in 1991, and still are today. 

 

19      Upon a sampling review of the extensive record (6,000 exhibits, hundreds of binders, dozens of samples), I am 

satisfied that there was ample and cogent evidence in the agreed statements of fact and the voluminous evidence adduced by 

the respondents to support the judge’s conclusion. I see no overriding and palpable error in respect of this issue that would 

justify or require an intervention on our part. 

 

20      I should add that, as an American appellate judge once said, judges are not ferrets: cited in Dow Agrosciences Canada 

Inc. v. Philom Bios Inc., 2007 ABCA 122 (Alta. C.A.), at paragraph 53. It cannot be expected that appeal judges will embark 

on a search of the record to find pieces of evidence which could support or particularize broad allegations made by a party to 

the appeal. 

 

Whether the judge erred in imposing upon the appellant the burden of proving that there is no likelihood of confusion 

and applied the wrong test to the issue of confusion 

 

1. Alleged error as to the burden of proof 

 

21      Paragraph 88 of the appellant’s Memorandum of Fact and Law is the only basis for the extensive argument developed 

by the appellant at the hearing. The paragraph reads: 

88. It is submitted respectfully that the criteria of section 6(2) of the Act were not proven by the Respondents, which 

was their onus to do. Accordingly, the Trial Judge erred at paragraph 306 of his Reasons (AB, Vol. 1, p. 219). 
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22      The judge expressed himself in the following terms at paragraph 306 of his reasons for judgment:  

[306] When a senior user’s mark has become very well known across Canada and/or internationally, it is entitled to a 

much wider area of general protection beyond the wares in respect of which the mark has been used. In such cases, the 

burden on the junior user to dispel any likelihood of confusion is particularly difficult to overcome. Remo has not met 

its heavy burden to dispel likelihood of confusion where the JAGUAR cars’ mark was famous at the material dates. 

[Emphasis added] 

 

23      Counsel for the appellant submits that the respondents who were seeking the expungement of the appellant’s 

trade-mark bore the burden of proving a likelihood of confusion. He relies upon a decision of the Exchequer Court of Canada 

in Parke, Davis & Co. v. Empire Laboratories Ltd. (1963), 41 C.P.R. 121 (Can. Ex. Ct.) where Noël J. held that the burden to 

show invalidity rests with the party seeking expungement. 

 

24      In fairness to the judge, I should say that each party to the proceedings was seeking the expungement of the other’s 

trade-mark. In these circumstances, it would have been helpful if the judge had addressed in a comprehensive manner the 

issue of the burden of proof. 

 

25      In coming to the conclusion that he did in paragraph 306 of his reasons, the judge relied upon the decision of the 

Federal Court in Advance Magazine Publishers Inc. v. Masco Building Products Corp. (1999), 86 C.P.R. (3d) 207 (Fed. 

T.D.). 

 

26      This case involved an opposition to the registration of a trade-mark. The burden is, in these instances, on the party 

seeking registration of a trade-mark to show that there is no likelihood of confusion if the registration is allowed. Here, 

however, the situation is different. The respondents are seeking the expungement of a registered mark. I agree with the 

appellant that the burden of proving confusion was on the respondents: see Parke, Davis & Co., supra. 

 

27      The appellant also submits that this error of the judge permeates the other issues. For example, the reasons for 

judgment are silent on the burden of proof regarding depreciation of the value of the goodwill attached to the respondents’ 

trade-marks. It is not unreasonable, the appellant says, to conclude that the judge took the same approach to this issue as he 

did for the issue of confusion. 

 

28      That the burden of showing depreciation is on the party claiming infringement of its trade-mark has been confirmed by 

the Supreme Court of Canada in Veuve Clicquot Ponsardin c. Boutiques Cliquot Ltée, 2006 SCC 23 (S.C.C.) where, at 

paragraph 15, Binnie J. wrote: 

Despite the undoubted fame of the mark, the likelihood of depreciation was for the appellant to prove, not for the 

respondents to disprove, or for the court to presume. 

 

29      I am willing to accept the appellant’s submission that if the judge made the alleged error in relation to confusion, he, in 

all likelihood, made the same error with respect to depreciation. Counsel for the respondents conceded that this was a 

reasonable inference to draw and submitted that the opposite inference should be made if we were to find that the judge made 

no error with respect to likelihood of confusion. 

 

30      Counsel for the respondents contends that the impugned statement was made by the judge in the context of the special 

difficulty created by a well known mark when comes the time of rebutting evidence of confusion adduced by the holder of 

the well known mark. 

 

31      There is no doubt that the statement made by the judge is at best ambiguous. His reference to the Advance Magazine 

Publishers Inc. case would tend to support the narrow and plain reading that the appellant makes of paragraph 306 of the 

reasons for judgment. 
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32      However, in sub-paragraph 258(7)(f) of his reasons, where he distinguished the Toyota Jidosha Kabushiki Kaisha v. 

Lexus Foods Inc. (2000), 9 C.P.R. (4th) 297 (Fed. C.A.) case from the present instance, the judge expressly recognized that 

the burdens in the case of an opposition “differ significantly from the causes of action and expungement bases at play in this 

case”. He was aware of the fact that the burden of proof was different in matters of expungement. 

 

33      Furthermore, the judge twice used the word “dispel” in relation to the likelihood of confusion. The word “dispel” only 

makes sense in this context if a likelihood of confusion has already been established by the holder of the famous mark. One 

cannot dispel what does not exist. The word cannot be read as casting on the appellant the initial burden as regards likelihood 

of confusion. 

 

34      I think in the end that the judge was simply saying that, where a likelihood of confusion with a famous trade-mark 

entitled to a wide protection has been established, overcoming that evidence is a difficult task to assume. In my view, the 

word “burden” in paragraph 306 was not used in the legal sense of a burden of proof, but rather in the ordinary or colloquial 

sense of an arduous or daunting task. 

 

35      In any event, even if it were assumed that the judge made an error of law respecting the burden of proof, that error, as 

we shall see, would not be material. This brings me to the second part of the first error alleged, i.e. whether the judge applied 

the wrong test for confusion. 

 

2. Whether the judge applied the wrong test for confusion 

 

36      The appellant’s contention with respect to confusion is that the judge, while referring to the Act and stating the test as 

it appears in the Act, applied an erroneous test. Counsel for the appellant finds support for his view in paragraphs 7, 303(2) 

and 345 of the reasons for judgment. I should point out that the judgment itself, in its subparagraph 2(3), contains a clear 

conclusion as to the likelihood of confusion now and for the future. 

 

37      The impugned paragraphs and subparagraph 2(3) of the judgment read as follows: 

[7] It is the Court’s ultimate conclusion that even if confusion did not take place in the past, it has the potential to exist 

which, in and of itself is of major significance. 

[Underlined in the original] 

[303] (2) Likelihood of confusion is established when it is proven to exist on a “balance of probabilities”. The likelihood 

of confusion has been established in potential, even if it did not exist in actuality. 

[Emphasis added] 

[345] Based on the principles of confusion referred to above, it is concluded that confusion is possible. 

[Emphasis added] 

2. Plaintiff’s Registration No. 263,924 is and always has been invalid, and shall be expunged on the bases that at all 

material times: 

. . . 

(3) Use of Plaintiff’s JAGUAR Mark in association with Luggage Wares is likely to cause confusion with Defendants’ 

trademark JAGUAR for automobiles and JAGUAR for Luggage Wares, and therefore: 

[Emphasis added] 
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38      The three statements referred to by the appellant are found in a sea of others regarding confusion: see paragraphs 298, 

302, 303(4), 303(5), 306, 308, 310, 313, 317 and, as already mentioned, in the formal judgment. They are disturbing as they 

refer to a possibility of confusion as opposed to a likelihood. A mere possibility of confusion is not sufficient to invalidate a 

trade-mark: see Veuve Clicquot Ponsardin, supra, at paragraph 37; Mattel U.S.A. Inc. v. 3894207 Canada Inc., 2006 SCC 22 

(S.C.C.), (2005), 38 C.P.R. (4th) 214 (F.C.A.); Carling O’Keefe Breweries of Canada Ltd. v. Anheuser-Busch Inc. (1986), 10 

C.P.R. (3d) 433 (Fed. C.A.). Indeed, the judge’s statement in subparagraph 303(2) of his reasons waters down the test to a 

possibility of a probability. 

 

39      I agree with the appellant that the three statements indicate a misconception or misapprehension of the test. However, 

that being said, this is not the end of the matter. 

 

40      There were facts on the record which could lead the judge to conclude that there was evidence of at least likelihood of 

confusion, if not actual confusion. First, the definition that the appellant gave of its “Maroquinerie” included the four items 

mentioned in its trade-mark, i.e. tote bags, handbags, school bags and luggage: see appeal book, volume 2, at page 362, 

admission D. 356. 

 

41      Second, the respondents’ list of luggage wares included the above four items: see respondents’ appeal book, volume 2, 

page 697, at paragraph 2 and the definition of luggage wares in Schedule A, at page 699. 

 

42      Third, the appellant admitted at trial confusion with some of the wares of the respondents. That admission can be 

found in volume 1 of the appeal book at page 375. It reads: 

Confusion: 

D509. The Plaintiff’s use of the trade-mark JAGUAR in association with the Plaintiff’s wares is confusing with Jaguar 

Cars’ trade-mark JAGUAR used in association with driving license cases, wallet cases, business card holders, belts, 

credit card holders, key cases, address books, note books, passport holders, beauty cases, document cases and pocket 

wallets: 

(1) at the date of commencement of the action; and 

(2) at present. 

[Emphasis added] 

 

43      Counsel for the appellant points out that said admission does not cover the four previously mentioned items that are an 

important part of the appellant’s registered trade-mark and trade. It will be recalled that the judge found these four items to 

be, since at least 1980, part of the “natural brand extension or expansion from luxury cars into Luggage Wares”: see 

paragraph 213 of the reasons for judgment. 

 

44      In my view, the matter can be understood as follows: as of 1991 and the time of trial, the appellant admits the 

existence of actual confusion between its wares and respondents’ wares of a slightly different category. Given this admission, 

it is hard to imagine how and why the judge could not conclude that there would be at least a likelihood of confusion between 

similar wares or wares of the same category, namely the appellant’s baggage, tote bags, school bags and handbags and the 

respondents’ luggage, baggage and bags. He was entitled to draw that conclusion after having concluded that the 

respondents’ trade-marks were famous and extended to the impugned wares. 

 

45      Furthermore, it is the appellant who launched an action for infringement and sought an injunction against the 

respondents, alleging that their wares were either confusing, causing confusion or likely to cause confusion with its own 

wares. The respondents counterclaimed, also alleging confusion and that the appellant was the source of that confusion. The 

judge found in favour of the respondents. 
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46      In paragraphs 12, 14d), 15 and 17 of its declaration, the appellant stated: 

12. By virtue of such conduct, the Defendants are infringing Remo’s exclusive right to the trade-mark JAGUAR in 

Canada. Defendants’ use of the trade name JAGUAR and of the Offending Marks is likely to cause confusion in Canada 

with Plaintiff’s Trade-Marks. 

14. Plaintiff submits that the abovementioned entries in the Register of Trade-Marks do not accurately express or define 

the existing rights of the Defendant J-England with respect to: 

”driving license cases, wallet cases, business card holders, belts, credit card holders, key cases, address books, note 

books, passport holders, beauty cases, document cases and pocket wallets” (collectively the “Offending Wares”) 

for the following reasons: 

. . . 

d) the Offending Marks were not registrable with respect to the Offending Wares since they were at all material 

times and continue to be, confusing with the Trade-Mark JAGUAR previously registered in Canada by the 

Plaintiff. 

15. The Offending Wares registered under the Offending Marks, namely: 

driving license cases, wallet cases, business card holders, belts, credit card holders, key cases, address books, note 

books, passport holders, beauty cases, document cases and pocket wallets 

are clearly of the same general class or category of wares as those registered and sold under the Plaintiff’s wide-known 

Trade-Marks. 

17. The activities of the Defendants in using the Offending Marks JAGUAR and JAGUAR & Design with respect to 

Maroquinerie also constitute unfair competition in that they: 

(a) call attention to the wares and business of Defendants in such a way as to cause or be likely to cause confusion 

in Canada between Defendants’ wares and business and the wares and business of Plaintiff; and 

(b) constitute the passing-off of other wares for those ordered or expected. 

[Emphasis added] 

 

47      On the basis of alleged confusion, the appellant sought, from the Federal Court, relief in the following terms regarding 

the use of the JAGUAR Mark and Design with respect to its Maroquinerie: 

(a) TO MAINTAIN the present action; 

(b) TO DECLARE that the adoption and use by Defendants of the Offending Marks JAGUAR and JAGUAR & 

DESIGN in connection with Maroquinerie constitute an infringement of Plaintiff’s exclusive rights in its Trade 

Mark JAGUAR registered under No. 263,924; 
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(c) TO ISSUE an order for a permanent injunction requiring Defendants, their directors, officers, shareholders, 

licensees, clients, representatives, servants, agents, associates, employees, heirs, assignees and all those over whom 

Defendants exercise control or in whom they hold an interest, or any other persons having any cognizance of the 

Orders rendered pursuant hereto, to immediately cease, whether directly or indirectly from: 

(i) infringing or being deemed to infringe Plaintiff’s registration No. 263,924 for the trade mark JAGUAR; 

(ii) manufacturing, causing to be manufactured, importing, selling, offering for sale, distributing, advertising, 

or promoting in Canada with respect to any Maroquinerie any trade mark or trade name that consists of or 

includes the word JAGUAR or any representation of a jaguar or any combination thereof or any trade mark or 

trade name that is capable of causing confusion with Remo’s trade mark JAGUAR; 

(iii) calling the attention of the public to their wares in a manner that causes or is likely to cause confusion in 

Canada between their wares or business and those of Plaintiff; 

(iv) passing-off other wares for those ordered or expected; 

(d) TO ORDER Defendants to remit to Plaintiff all Maroquinerie and all advertising, publicity materials, signage, 

literature, papers and all materials of any kind relating thereto in the possession or custody or under the control of 

Defendants or third parties for whom Defendants are responsible as may offend the injunction sought herein; 

[Emphasis added] 

 

48      Now, on appeal of the same proceedings after having lost at trial, the appellant contended at the oral hearing that there 

is no confusion between its wares, consisting of baggage, tote bags, handbags and school bags and all the luggage wares of 

the respondents. Its contention came after it abandoned, three days before the hearing, its claim of infringement by the 

respondents. The appellant has significantly changed its argument from what it claimed before the judge. At first instance, it 

initiated an infringement action with the intention of preventing the respondents from trading in Maroquinerie under the 

name Jaguar. Now, the appellant seeks to have the parties’ uses of the marks coexist with respect to baggage, tote bags, 

handbags and schoolbags. The basis for this position is that, as the parties operate in different markets, there is no confusion 

between the parties’ wares. In my view, the fact that the parties operate in different markets is not sufficient to overrule the 

judge’s finding that there was a likelihood of confusion. Nothing in the terms of either party’s registration confines that party 

to operation in a particular market, and the likelihood of confusion therefore remains. 

 

49      Furthermore, paragraphs 101 and 102 of its Memorandum of Fact and Law alleged until then existing confusion and 

sought a permanent injunction: 

The evidence has revealed that the Respondents are offering for sale and selling in Canada tote bags, baggage (suitcases 

and luggage) and handbags in association with the trade-mark “JAGUAR” and are continuing to do so to date. 

It is submitted that inasmuch as the Appellant has established the essential elements set forth in the Standard Knitting 

case, it is entitled to a declaration that the Respondents have infringed the Appellant’s exclusive rights in its trade-mark 

“JAGUAR” registered under no. 263, 924, as well as the issuance of a permanent injunction restraining the 

Respondents, their officers, directors, licensees, dealers and employees from causing to be manufactured, importing, 

offering for sale, selling, advertising or promoting in Canada tote bags, suitcases, luggage, handbags and any other 

leather products in association with the trade-mark “JAGUAR” or any other trade-mark which is confusingly similar 

with the Appellant’s trade-mark “JAGUAR”. 

[Emphasis added] 
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50      Counsel for the appellant relies on a statement of L’Heureux-Dubé J. in Zittrer c. Sport Maska Inc., [1988] 1 S.C.R. 

564 (S.C.C.) to submit that the appellant’s pleadings are not binding on this Court. At page 612, she wrote: 

A digression must be made here. In his opinion LeBel J.A. [as he then was] notes that [TRANSLATION] “the pleadings 

of respondent [here the appellant] confirm the way in which it regarded the functions of appellants [here the 

respondents]” (p. 393). This “admission” can be found in paragraph 15 of the statement of claim, where respondent 

charged that appellants had broken certain obligations although they had [TRANSLATION] “agreed to be arbitrators”. 

LeBel J.A. appears to regard this as a judicial admission. 

At the hearing appellant explained that this word was used not in the legal sense, as it is found in the Quebec Code of 

Civil Procedure, but in a very broad sense as it is used in everyday language, and that, in any event, the classification of 

respondents’ function was a question of law which could not be the subject of a judicial admission. 

In the very recent judgment of this Court C.(G.) v. V.-F.(T.) [1987] 2 S.C.R. 244, in which a similar situation occurred 

though in a different context, Beetz J., delivering the unanimous judgment of the Court, held as follows at p. 257: 

At the hearing, counsel for the appellants conceded that the award of custody to a third person would amount to a 

declaration of partial deprivation ... This concession on a point of law is not binding on the Court. 

A similar conclusion must be drawn here. 

 

51      The appellant claims that this passage prevents the Court from relying on its allegation that the parties’ respective uses 

of the JAGUAR mark were confusing. There are at least two reasons why Sport Maska Inc. and the current case are 

distinguishable. First, to state that the Court is not bound by the parties’ concessions is very different from stating that a party 

is not bound by its own statements. It is one thing for a litigant to adopt alternative positions. It is quite another for a litigant 

to simultaneously adopt positions in the same proceedings based on diametrically opposed interpretations of the same facts, 

and seek to have the benefit of both positions. As previously mentioned, the appellant stated initially that there was confusion 

between the parties’ marks in all respects; it now states that there is no confusion between the parties’ marks in respect of 

baggage, tote bags, school bags and handbags. The appellant’s success in this argument would be an internally inconsistent 

result. As I have already said, if the mark is confusing for key chains and wallets, it is also confusing for baggage, tote bags, 

school bags and handbags. 

 

52      Second, while the Supreme Court of Canada in Sport Maska Inc. dealt with a legal concession, the question of 

confusion is a question of mixed fact and law with a large factual component. Indeed, subsection 6(5) of the Act contains a 

non-exhaustive list of relevant factual considerations to guide the Court’s analysis of confusion. On a question of mixed fact 

and law which depends so heavily on the relevant facts, the Court is entitled to rely on the facts adopted by the appellant in 

advancing its argument that the respondents’ use of the JAGUAR mark was confusing with the appellant’s registered marks 

with respect to all wares. That the Court now relies on these facts in a manner detrimental to the appellant’s interests was the 

risk that the appellant took in advancing this particular argument and its factual underpinnings in the infringement claim 

before the Federal Court. 

 

Whether the judge improperly added to section 18 of the Act two grounds of invalidity, i.e. depreciation and deception 

of the public, not recognized as such by Parliament 

 

53      Subsection 18(1) of the Act enumerates four grounds of invalidity of a registered trade-mark: 

18. (1) The registration of a trade-mark is invalid if: 

(a) the trade-mark was not registrable at the date of registration, 
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(b) the trade-mark is not distinctive at the time proceedings bringing the validity of the registration into question are 

commenced, or 

(c) the trade-mark has been abandoned, 

and subject to section 17, it is invalid if the applicant for registration was not the person entitled to secure the 

registration. 

18. (1) L’enregistrement d’une marque de commerce est invalide dans les cas suivants: 

a) la marque de commerce n’était pas enregistrable à la date de l’enregistrement; 

b) la marque de commerce n’est pas distinctive à l’époque où sont entamées les procédures contestant la validité de 

l’enregistrement; 

c) la marque de commerce a été abandonnée. 

Sous réserve de l’article 17, l’enregistrement est invalide si l’auteur de la demande n’était pas la personne ayant droit de 

l’obtenir. 

 

54      Non-statutory grounds of invalidity have been recognized such as misappropriation of a trade-mark in violation of a 

fiduciary duty and fraudulent or material misrepresentations for the purposes of registration: see Fox on Canadian Law of 

Trade-Marks and Unfair Competition, (4th ed.), Thomson and Carswell, Toronto, pages 11-24. Depreciation of the value of 

the goodwill and deception of the public in the context of the tort of passing off one’s goods as those of another are not 

grounds of invalidity under section 18 of the Act. 

 

55      The judge analyzed depreciation within the parameters of section 22 of the Act: see paragraphs 241-284 of the reasons 

for judgment. Section 22 deals with that issue in the following terms: 

22. (1) No person shall use a trade-mark registered by another person in a manner that is likely to have the effect of 

depreciating the value of the goodwill attaching thereto. 

22. (1) Nul ne peut employer une marque de commerce déposée par une autre personne d’une manière susceptible 

d’entraîner la diminution de la valeur de l’achalandage attaché à cette marque de commerce. 

 

56      Subsection 22(1) provides a remedy, even when there is no evidence of confusion, by which the respondents in this 

case may seek relief from the appellant’s use of a mark sufficiently similar to theirs “to evoke in a relevant universe of 

consumers a mental association of the two marks that is likely to depreciate the value of the goodwill attaching to the 

[respondents’] mark”: see Veuve Clicquot Ponsardin, supra, at paragraph 38. That remedy is not a ground of invalidity of the 

registration of the appellant’s trade-mark contrary to what the judge found at paragraph 331 of his reasons for judgment. 

 

57      As for deception of the public, the judge relied upon the 1924 decision of the Exchequer Court of Canada in 

Williamson Candy Co. v. W. J. Crothers Co., [1924] Ex. C.R. 183 (Can. Ex. Ct.) where expungement of the mark was 

ordered. The judge’s analysis of this issue of deception in the case before us was conducted under the discussion of the 

depreciation factors and treated as a possible kind of depreciation: see the reasons for judgment at pages 203, 205 and 210 of 

the appeal book, volume 1. 

 

58      There are two difficulties with the judge’s reliance on the Williamson case for expungement of the appellant’s 

registration in the present instance. 
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59      First, the defendant in that case appropriated the mark of the plaintiff Williamson and concealed the fact that he was 

copying the plaintiff’s mark when he applied for registration. The Exchequer Court found that the defendant was not the 

proprietor of the mark and not an innocent user, that the registration of the trade-mark had been improperly made and, 

therefore, should be expunged. 

 

60      In our instance, the situation is different as there is no such finding with respect to the appellant’s trade-mark and 

registration. Though expressing some surprise, the judge accepted the testimony of Mr. Bassal, the sole shareholder, 

President and Chief Executive Officer of the appellant, who had lived in Beirut, Paris and Montreal for years, and traveled in 

Canada, Holland, Belgium, Northern Italy and Asia (Hong Kong and Korea): see reasons for judgment at paragraphs 12 to 

24. According to that testimony, Mr. Bassal never saw or heard of the respondents’ trade-marks JAGUAR for cars and 

luggage wares before he filed, on October 10, 1980, his application for the registration of the trade-mark JAGUAR covering 

tote bags and baggage: ibidem. Indeed, he claimed that it was not until 1990 that he became aware of Jaguar cars: ibidem, at 

paragraph 225. The judge also accepted that the respondents did not know of the existence of the appellant when the 

appellant launched its proceedings in 1991. On these facts alone, the Williamson case is clearly distinguishable and no 

authority for expungement in the present instance. 

 

61      In addition, section 11 of the 1906 Trade-Marks Act upon which the Williamson case is based gave the Minister the 

power to refuse to register any trade-mark if it appeared that the trade-mark was calculated to deceive or mislead the public: 

see Williamson, supra, at paragraph 6. This is no longer the case although the Court, on an appropriate set of facts, could still 

find, when registration is sought, that a trade-mark is not adapted to distinguish the wares of the registrant because the 

trade-mark and its use are calculated to deceive and mislead the public: see Andres Wines Ltd. v. E. & J. Gallo Winery 

(1975), [1976] 2 F.C. 3 (Fed. C.A.), at pages 17 and 18. The Exchequer Court made a finding that the defendant’s registration 

was calculated to deceive or mislead the public and for that reason also should be expunged: Williamson Candy Co., supra, at 

paragraph 16. 

 

62      Again, in the present instance, there is no finding made by the judge that the appellant knew of the respondents’ 

trade-marks, that it was not the proprietor of the mark that it registered and that it knew that it was not the first user of the 

mark. These were all considerations that the Exchequer Court of Canada retained to ground its finding that the defendant’s 

registration in the Williamson Candy Co. case was calculated to deceive and mislead the public. 

 

63      With respect, in the context of his analysis of the factors of depreciation of the goodwill attached to the respondents’ 

trade-marks under section 22 of the Act and on the basis of the evidence before him, I do not think that the judge could 

conclude, as he did, that the appellant’s registration of its trade-mark was “invalid and vulnerable to expungement” because it 

was calculated to deceive and mislead the public: see paragraphs 285 to 297 and 331 of the reasons for judgment. 

 

Whether the judge erred in expunging the appellant’s trade-mark on a prior use when the limitation period contained 

in subsection 17(2) of the Act had run 

 

64      Section 17 of the Act allows for the expungement of the registration of a trade-mark on the ground of prior use by a 

person other than the applicant for that registration. However, subsection 17(2) denies the right to an expungement when the 

proceedings are commenced after the expiration of five years from the date of the registration of the trade-mark. The 

five-year limitation period applies unless it is established that the person who adopted the registered trade-mark knew of the 

previous use. 

 

65      I reproduce section 17 in full since my summary left out some details not relevant for our purpose: 

17. (1) No application for registration of a trade-mark that has been advertised in accordance with section 37 shall 

be refused and no registration of a trade-mark shall be expunged or amended or held invalid on the ground of any 

previous use or making known of a confusing trade-mark or trade-name by a person other than the applicant for 

that registration or his predecessor in title, except at the instance of that other person or his successor in title, and 

the burden lies on that other person or his successor to establish that he had not abandoned the confusing 

trade-mark or trade-name at the date of advertisement of the applicant’s application. 
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(2) In proceedings commenced after the expiration of five years from the date of registration of a trade-mark or 

from July 1, 1954, whichever is the later, no registration shall be expunged or amended or held invalid on the 

ground of the previous use or making known referred to in subsection (1), unless it is established that the person 

who adopted the registered trade-mark in Canada did so with knowledge of that previous use or making known. 

17. (1) Aucune demande d’enregistrement d’une marque de commerce qui a été annoncée selon l’article 37 ne peut 

être refusée, et aucun enregistrement d’une marque de commerce ne peut être radié, modifié ou tenu pour invalide, 

du fait qu’une personne autre que l’auteur de la demande d’enregistrement ou son prédécesseur en titre a 

antérieurement employé ou révélé une marque de commerce ou un nom commercial créant de la confusion, sauf à 

la demande de cette autre personne ou de son successeur en titre, et il incombe à cette autre personne ou à son 

successeur d’établir qu’il n’avait pas abandonné cette marque de commerce ou ce nom commercial créant de la 

confusion, à la date de l’annonce de la demande du requérant. 

(2) Dans des procédures ouvertes après l’expiration de cinq ans à compter de la date d’enregistrement d’une 

marque de commerce ou à compter du 1er juillet 1954, en prenant la date qui est postérieure à l’autre, aucun 

enregistrement ne peut être radié, modifié ou jugé invalide du fait de l’utilisation ou révélation antérieure 

mentionnée au paragraphe (1), à moins qu’il ne soit établi que la personne qui a adopté au Canada la marque de 

commerce déposée l’a fait alors qu’elle était au courant de cette utilisation ou révélation antérieure. 

 

66      In paragraph 5 of his reasons for judgment, the judge accepted that the appellant and the respondents did not know of 

the existence of each other at the outset of the proceedings. He wrote: 

...it is noted that both parties, respectively, claim that each, at the executive levels, did not know of the existence of the 

other at the outset of the legal proceedings; and the evidence itself, even if interpreted conversely by the respective 

parties, did not demonstrate otherwise; thus the parties should be made to live with the consequences thereof for the 

past. 

 

67      In view of this finding, the appellant submits, and the respondents do not challenge that submission, that the judge 

erred in ordering expungement of the registration of its trade-mark on the basis of prior use. I agree. 

 

Whether the judge erroneously expunged the appellant’s trade-mark on the basis that the trade-mark was invalid 

because it was not registrable on account of confusion and because it was not distinctive from the wares of the 

respondents 

 

68      I have already dealt with the issue of confusion. In view of the evidence supporting the judge’s conclusion that there 

was in 1980, 1990, 1991, and still today, a likelihood of confusion, if not actual confusion, with the respondents’ trade-marks 

JAGUAR for automobiles and for Luggage Wares resulting from the appellant’s use of its JAGUAR mark in association with 

baggage, tote bags, handbags and schoolbags, I find no merit in the appellant’s argument based on paragraphs 18(1)(a) 

(confusion) and (b) (lack of distinctiveness) of the Act: see paragraph 2(3) of the judgment. Indeed, the appellant alleged in 

paragraph 15c) of its statement of claim in the Federal Court, found at page 250 of volume 1 of the appeal book, that the 

offending marks were not distinctive of the respondents (defendants at the Federal Court):  

15. 

. . . 

c) the Offending Marks are not distinctive of the Defendant as they do not actually distinguish all the wares in 

association with which the Offending Marks are registered from the wares of others, nor are they adapted to so 

distinguish them, nor have they ever been distinctive of the Offending Wares of Defendants; and 
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69      Moreover, the appellant submitted in paragraph 95 of its Memorandum of Fact and Law that absent fame, and the 

requisite ambit of protection, of the respondents’ trade-marks, its own trade-mark acquired distinctiveness as of March 6, 

1992 through its use, advertising and attendance at trade shows. In view of the judge’s finding that the respondents’ 

trade-marks had acquired fame in 1980 and an extended ambit of protection, I see no error in the judge’s conclusion that, at 

all material times, the appellant’s mark JAGUAR has never been distinctive: see paragraph 2(4) of the judgment. That being 

said, I wish to add the following. 

 

70      I have already alluded to the ambiguity brought about by the judge’s use of loose language when addressing the issue 

of confusion resulting from the use of the respondents’ and appellant’s respective mark in association with Luggage Wares, 

including baggage, tote bag, handbag and schoolbag: see supra at paragraphs 7 and 37 to 51. 

 

71      This problem is compounded by the fact that the judge added at the beginning of his reasons for judgment, under the 

heading “introduction”, an unfortunate summary of these reasons in terms that both parties on appeal have been focusing on 

and struggling with. 

 

72      For example, the judge writes in paragraph 5 (see also paragraph 235): 

...by corollary, therefore, and even more so, it then becomes readily apparent through the evidence that the respective 

clienteles of the respective parties were different, as was the marked separation in the market place of the respective 

products of both parties. Remo sells its accessories, mainly, to low-end and sometimes medium-range retail stores; 

whereas, Jaguar cars sells its accessories either through its automobile dealerships or directly to its buyers with no 

intermediary. 

 

73      Needless to say that the appellant is quick to seize upon this statement as evidence of the distinctiveness of its wares 

sold in different markets and as a finding of a lack of confusion. 

 

74      At paragraph 7 of this summary, the judge writes: 

It is the Court’s ultimate conclusion that even if confusion did not take place in the past, it has the potential to exist. 

[This last underlining appeared in the original] 

 

75      The words “even if” refer to a hypothetical situation and do not mean that there is no confusion in the present case. 

The judge found that, at all material times, there was a likelihood of confusion: see subparagraph 2(3) of the judgment and 

the appellant’s claim of actual confusion discussed in paragraphs 37 to 51. 

 

76      A careful reading of paragraphs 5, 6 and 7 of this summary shows that these statements are limited in their scope to the 

issue of damages and were made by the judge in support of his conclusion that no damages should be granted for the past. I 

will come back to that question when assessing the merits of the respondents’ cross-appeal. 

 

Whether the judge erred in granting the respondents an injunction 

 

77      For reasons already expressed, I find no merit in this argument. 

 

Conclusion on the appeal 

 

78      I would allow the appeal to the limited extent of setting aside the conclusions of the judge that:  
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a) the appellant’s registration has always been invalid by deleting from the first sentence of paragraph 2 of the judgment 

the words “and has always been”; 

b) the use of the appellant’s JAGUAR mark in association with Luggage Wares is likely to depreciate the value of the 

goodwill attaching to Jaguar Cars Limited’s Registrations for JAGUAR marks for automobiles by deleting paragraph 

2(1) of the judgment; and 

c) the use of the appellant’s JAGUAR mark in association with Luggage Wares could potentially deceive and mislead 

the public by deleting paragraph 2(2) of the judgment. 

 

The merits of the cross-appeal 

 

79      In his formal judgment, the judge ruled that the appellant’s Registration No. 263,924 is and always has been invalid 

and shall be expunged (emphasis added). He came to the conclusion that at all material times, there was: 

a) a likelihood of depreciation of the value of the goodwill attached to the respondents’ mark; 

b) a potential deception and misleading of the public resulting from the appellant’s use of the JAGUAR mark with 

Luggage Wares; 

c) a likelihood of confusion with the respondents’ trade-marks for cars and Luggage Wares; and 

d) a lack of distinctiveness of the appellant’s trade-mark. 

 

80      The key passages relating to damages are found in paragraphs 5, 6, 7, 347, 348 and 349 of the reasons for judgment 

and in paragraph 6 of the judgment. I reproduce them as they appear in the reasons for judgment: 

[5] Therefore, in regard to the surveys and the evidence of the experts, the Court, further to reflection, is in basic 

agreement with the analysis of the Plaintiff, yet, in and of itself, that does not alter the Court’s analysis, reached in 

conclusion, after consideration of the evidence as a whole. Although the ultimate outcome remains the same as that 

argued by the Defendants, in terms of the interpretation of the law, doctrine and jurisprudence, it is noted that both 

parties, respectively, claim that each, at the executive levels, did not know of the existence of the other at the outset of 

the legal proceedings; and the evidence itself, even if interpreted conversely by the respective parties, did not 

demonstrate otherwise; thus, the parties should be made to live with the consequences thereof for the past; by corollary, 

therefore, and even more so, it then becomes readily apparent through the evidence that the respective clienteles of the 

respective parties were different, as was the marked separation in the market place of the respective products of both 

parties. Remo sells its accessories, mainly, to low-end and sometimes medium-range retail stores; whereas, Jaguar Cars 

sells its accessories either through its automobile dealerships or directly to its buyers with no intermediary. 

[6] Therefore, the Plaintiff is not ordered to pay any exemplary, punitive or other damages; nevertheless, as explained in 

the reasons of the judgment below, the Defendants have a right to their “famous” trademark, thus, the Plaintiff’s 

trademark, bearing the name Jaguar is to be expunged. 

[7] It is the Court’s ultimate conclusion that even if confusion did not take place in the past, it has the potential to exist 

which, in and of itself, is of major significance. Again, since each party, at its executive levels, claims it did not 

“consciously” or “directly” know of the existence of the other prior to the outset of legal proceedings, neither party 

should be financially accountable to the other for the past, nor should either party suffer financial consequences based on 

that past (other than costs which remain to be determined); with respect to the future that would be a different matter, 

and therefrom flows the judgment. 

[347] The law assumes, or presumes, that if the goodwill of a man’s business has been interfered with by the passing off 
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of goods, damage results therefrom. He need not wait to show that damage has resulted, (Sun Life). 

[348] It is concluded that Remo has infringed Jaguar Cars registered trademarks and passed off its wares contrary to 

s.19, 20, 7(b) and 7(c) of the Trade-marks Act. 

[349] Jaguar Cars is therefore entitled to the following relief: A declaration that Remo’s registration is invalid and 

Jaguar Cars’ trademarks have the potential to be depreciated, infringed and passed off, as well as the issuance of an 

injunction (Whiten; Apotex). 

and in the judgment: 

6. Plaintiff shall not pay to the Defendants any exemplary, punitive or other monetary damages because until now, no 

monetary damages have been proven. The respective clienteles and markets of the respective parties have been separate 

until now; however, that may not be the situation for the future. 

 

81      The parties agree in their submissions that all these statements are not easy to reconcile. For example, the judge ruled 

at paragraphs 347 and 348 of the reasons for judgment and at paragraph 2(1) of the judgment that damage is presumed when 

the goodwill has been interfered with by the passing off of goods, that the appellant infringed the respondents’ trade-marks 

and passed off its wares in violation of paragraphs 7(b) and (c) and of sections 19 and 20 of the Act, and there was a 

likelihood of depreciation at all material times, that is to say since 1980. Yet, in the same breath, in paragraph 349, he shows 

a willingness to issue, as a remedy, a declaration which contradicts his earlier findings, namely that the respondents’ 

trade-marks “have the potential to be depreciated, infringed and passed off”. 

 

82      The judge’s reasons leave the impression that he had a desire not to award damages for the past, but to leave the door 

open for the future. I think that he came to the right result, but for reasons which confuse the issue of damages. 

 

83      The respondents argue in their cross-appeal that the judge erred in finding that there was no evidence of damages and 

in failing to order a reference as to damages or profits in accordance with the Order of Teitelbaum J. issued on November 18, 

1998. 

 

84      That Order was issued pursuant to Rules 153 et seq of the Federal Court Rules, 1998 and used the language of former 

Rule 480 of the Federal Court Rules, C.R.C. 1978, c. 663. The gist of that Order is found in paragraph 1 and reads: 

1. IT IS ORDERED that the questions of: 

(1) the extent of the infringement of any rights of any party; 

(2) the damages flowing from any infringement of any rights of any party; and 

(3) the profits arising from any infringement of any rights of any party, if any, be, after trial, the subject of a 

reference under Rule 153 I et seq if it then appears that such questions need to be decided. 

 

85      The judge found likelihood of confusion and passing off from 1980 to present. In assessing the relevant circumstances 

under subsection 6(5) of the Act, he took into consideration the fact that the appellant and the respondents operated in 

different channels of trade. Having so concluded, the respondents submit that the judge could not rule that there were no 

damages for the past on the basis that the parties exploited different channels of trade. 

 

86      With respect to depreciation of the value of the goodwill attached to their trade-marks, the respondents argue that the 

finding of passing off by the judge required a finding of damage. Therefore, he could not later find that there was no damage 

for the past, once again on the basis that the parties were not trading in the same channels. 
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87      Finally, the respondents aver that the judge, having found that the appellant’s registration was void ab initio (the judge 

ruled that the appellant’s registration is and always has been invalid and has never been registrable), should have made the 

appellant financially accountable for the past. Alternatively, compensation should be available to them either as of the date 

the appellant was made aware that the respondents were challenging the validity of its registration, or as of the date of the 

judgment by the Federal Court. 

 

88      The appellant did not appeal directly against the judge’s finding of passing off. However, counsel for the appellant 

contends that his client is not liable for damages until the appellant’s registration was declared invalid. He also supports the 

findings of the judge that there was no evidence of damages for the past resulting from confusion or depreciation. 

 

89      Three components are necessary for a passing-off action: the existence of a goodwill, deception of the public due to a 

misrepresentation and actual or potential damage to the plaintiff: see Ciba-Geigy Canada Ltd. v. Apotex Inc., [1992] 3 S.C.R. 

120 (S.C.C.), at page 132; Kirkbi AG v. Ritvik Holdings Inc. / Gestions Ritvik Inc., [2005] 3 S.C.R. 302 (S.C.C.), at 

paragraphs 66 to 69. Misrepresentation is not limited to willful misrepresentation: it also covers negligent or careless 

misrepresentation: ibidem, at paragraph 68. 

 

90      I should point out that, in stating the three components of a passing-off action, Gonthier J. quoted from Lord Oliver in 

Reckitt & Colman Products Ltd. v. Borden Inc., [1990] 1 All E.R. 873 (U.K. H.L.), at page 880. However, when referring to 

damages, Lord Oliver retained actual damage or likelihood of damage as the third component, as opposed to merely potential 

damage. In Fox on Canadian Law of Trade-marks and Unfair Competition, previously cited, at page 4-83, the authors also 

speak in terms of likelihood of damage and cite the Ciba-Geigy Canada Ltd. case in support of their statement of that part of 

the test. These authorities, taken together with the fact that damages are assessed on the standard of likelihood in other 

trade-mark matters, lead me to conclude that the third component of a passing-off action requires proof of actual damage or 

the likelihood of damage: see Veuve Clicquot Ponsardin, previously cited, at paragraphs 37-38, maintaining the standard of 

likelihood for both the issues of confusion and depreciation. Accordingly, when Gonthier J. used the term “potential damage” 

in Ciba-Geigy Canada Ltd., I believe that he used the phrase to mean damages that had not actually occurred. He did not set 

the standard for establishing damages in actions of passing off as anything lower than proof of the likelihood of damages. 

 

91      I confess that I am at a loss to understand how and why the judge in the case at bar could have come to the conclusion, 

on the basis of the evidence before him, that the appellant passed off its wares as those of the respondents and ruled the 

appellant’s Registration No. 263,924 to have always been invalid. 

 

92      The appellant validly registered its trade-mark in 1981 for tote bags and luggage and amended it in 1984 for handbags 

and school bags. As previously mentioned, both parties to the proceedings were unaware at the time, and until 1991, of the 

existence of each other. The judge did not impugn the credibility of either party. How then can it be said that the appellant 

engaged in a willful or negligent misrepresentation creating confusion in the public when it did not know of the existence of 

the respondents’ trade-marks, applied publicly and without opposition for a registration of, and subsequent amendments to, 

its own mark, and operated in channels of trade different from those of the respondents? 

 

93      It is true that in 1999, therefore after it knew of the existence of the respondents, the appellant launched a massive 

Canada-wide advertising campaign of its wares bearing its JAGUAR mark. However, at the time, the appellant’s law suit for 

infringement against the respondents was pending although the respondents’ counterclaim seeking expungement of the 

appellant’s registration had been filed. 

 

94      These are the only facts related by the judge even remotely linked to a finding of misrepresentation. However, he 

draws no adverse inference or conclusion from them. Even if he did find misrepresentation in these facts, it would still not 

explain his implicit finding that misrepresentation existed since 1981, i.e. the date of the registration of the appellant’s 

trade-mark. 

 

95      Since the appellant did not appeal against the judge’s conclusion with respect to passing off, I will refrain from 

deciding that issue. I will, however, address the question of damages, beginning with depreciation of the goodwill. 

 

Damages resulting from depreciation of goodwill 
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96      The judge made a finding pursuant to section 22 of the Act that use of the appellant’s mark in association with luggage 

wares is likely to depreciate the value of the goodwill attaching to Jaguar Cars Limited’s Registrations for JAGUAR marks 

for automobiles. 

 

97      In Veuve Clicquot Ponsardin, supra, the Supreme Court of Canada laid a stringent test in relation to depreciation. 

While depreciation of the value of the goodwill attaching to a mark may exist in the absence of confusion, there has to be a 

link, connection or mental association in the consumer’s mind between the appellant’s display and the respondents’ famous 

trade-marks JAGUAR in order that depreciation of the latter be found: see paragraph 49 of the above decision. 

 

98      The existence of the linkage or mental association is not to be assumed. At paragraph 56, Binnie J. wrote: 

If the somewhat-hurried consumer does not associate what is displayed in the respondents’ store with the mark of the 

venerable champagne maker, there can be no impact — positive or negative — on the goodwill attached to Veuve 

CLICQUOT. 

 

99      The same is true here. If the hurried consumer at Zellers, K-Mart, Giant Tiger and Sears, where the appellant is selling 

its wares, does not associate what is displayed there with the JAGUAR mark for automobiles, then there is no impact on the 

goodwill attached to Jaguar cars. 

 

100      Furthermore, depreciation is not to be presumed. It has to be proven and mere possibility of depreciation is not 

sufficient. Evidence of at least a likelihood of depreciation is required: ibidem, at paragraphs 60 and 67. 

 

101      The judge found that use by the appellant of its mark JAGUAR in association with Luggage Wares is likely to 

depreciate the value of the goodwill attaching to the respondents’ trade-marks JAGUAR for automobiles: see paragraph 2(1) 

of the judgment. 

 

102      While the judge did a theoretical review of the law relating to depreciation, his analysis of the evidence is too broad 

and unspecific. 

 

103      The judge rejected all expert evidence submitted by the respondents. One is then left with the evidence that the 

respondents, as of 1980, sold expensive and luxurious cars and that, at the same period, the appellant sold inexpensive bags. 

While the appellant’s claim of confusion may be sufficient to ground a finding that there was a linkage between the parties’ 

marks in the mind of the somewhat hurried consumer, there is still not enough evidence on the record to establish a likelihood 

of depreciation of the respondents’ JAGUAR mark for cars. The judge does not draw any attention to which evidence could 

lead to such a holding, and I cannot conclude on the mere basis of the unequal quality or price of the parties’ goods that a 

likelihood of depreciation has been established. 

 

104      In the end, I do not think that the respondents have met their burden of proving depreciation and that an inference of 

likelihood of depreciation can be drawn from the record. 

 

105      The reference ordered by Teitelbaum J. applies to damages or profits flowing from any infringement. It applies to an 

infringement claim pursuant to section 20 of the Act. It does not extend to a claim of depreciation under section 22. As the 

Supreme Court of Canada ruled in the Veuve Clicquot Ponsardin case, at paragraph 69, the likelihood of depreciation is one 

of the elements of the cause of action and it needs to be established for the claim to succeed before the extent of said 

depreciation can be determined by way of reference. 

 

Damages for the past 

 

106      The respondents invoke three decisions to support their contention that the judge was right in concluding that the 

appellant’s registration was void ab initio: Marchands Ro-Na Inc. v. Tefal S.A. (1981), 55 C.P.R. (2d) 27 (Fed. T.D.); W.J. 
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Hughes & Sons “Corn Flower” Ltd. v. Morawiec (1970), 62 C.P.R. 21 (Can. Ex. Ct.); and Unitel Communications Inc. v. 

Bell Canada (1995), 61 C.P.R. (3d) 12 (Fed. T.D.). 

 

107      The Marchands Ro-Na Inc. and Unitel Communications Inc. cases are distinguishable from the present instance. In 

the first case, the registration had been obtained on misleading evidence and, in the second, the marks were improperly 

registered on the basis of false declarations of use. 

 

108      As for the W.J. Hughes & Sons “Corn Flower” Ltd. case, it dates back some 37 years and many reasons were given 

for declaring void ab initio the registration of the trade-mark: the plaintiff did not intend to use the design or pattern as a 

trade-mark, never used the trade-mark as a trade-mark since the date of registration (August 11, 1951) to 1970, the pattern or 

design was not the subject of a trade-mark within the meaning of paragraph 2(m) of the Unfair Competition Act, 1932 in that, 

as employed, it had a functional use or characteristic being ornamental and that its intended use was solely for such 

functional purpose. At page 11 of the reasons for judgment, Gibson J. wrote: 

But there could have been no valid registration of this pattern or design to be applied on glassware for ornamentation or 

functional use only. If the intention to do this latter only had been conveyed to the Registrar at the time of the 

application in 1951, he probably would have refused registration. 

 

109      At the time, intention to use as a trade-mark was one of the bases for valid registration and the plaintiff lied as to its 

true intention when it declared that the pattern or design was to be used for trade-mark purposes. Again, this is a situation 

quite different from the one prevailing in the present instance. 

 

110      In the case at bar, the appellant had a valid registration until found invalid and expunged by the judge in 2006. There 

were no misrepresentations made by the appellant at the time of registration. There is no finding by the judge that the 

appellant was acting in bad faith at that time although no satisfactory explanation was given as to why the appellant changed 

the names “Beau Sac” and “Sacsibo” of its bags and moved to register its trade-mark JAGUAR in 1981. The judge concluded 

that there was evidence of likelihood of confusion at the time of the proceedings in 1991 and that this likelihood of confusion 

would remain if the appellant’s trade-mark were allowed to stay on the registry. I think that, in the circumstances, the 

appellant is entitled to the benefit of section 19 of the Act which reads: 

19. Subject to sections 21, 32 and 67, the registration of a trade-mark in respect of any wares or services, unless shown 

to be invalid, gives to the owner of the trade-mark the exclusive right to the use throughout Canada of the trade-mark in 

respect of those wares or services. 

19. Sous réserve des articles 21, 32 et 67, l’enregistrement d’une marque de commerce à l’égard de marchandises ou 

services, sauf si son invalidité est démontrée, donne au propriétaire le droit exclusif à l’emploi de celle-ci, dans tout le 

Canada, en ce qui concerne ces marchandises ou services. 

 

111      The case law stands for the proposition “that the use of a registered trade-mark is an absolute defence to an action in 

passing off” where there is no significant difference between the mark as registered and the mark as used: see Jonathan, 

Boutique Pour Hommes Inc. v. Jay-Gur International Inc. (2003), 23 C.P.R. (4th) 492 (Fed. T.D.), at paragraphs 4 and 6. 

 

112      A similar conclusion was reached by the British Columbia Court of Appeal in Chemicals Inc. v. Shanahan’s Ltd. 

(1951), 15 C.P.R. 1 (B.C. C.A.), at page 13 and by the Ontario Court of Appeal in Molson Canada v. Oland Breweries 

Ltd./Brasseries Oland Ltée (2002), 19 C.P.R. (4th) 201 (Ont. C.A.). In this last case, at paragraph 16, Carthy J.A., writing for 

the Court, said: 

[16] My conclusion from this review of the case law is that the respondent is entitled to use its mark throughout Canada 

in association with its beer. If a competitor takes exception to that use its sole recourse is to attack the validity of the 

registration. If it were otherwise, a plaintiff complaining of confusion caused by a competitor’s registered mark would 

himself be infringing on the mark by establishing that confusion. This follows from s. 20 of the Act, which provides that 
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a registered mark is deemed infringed by a person who sells wares with a confusing trade-mark or trade name. 

 

113      This legal conclusion also finds support in the following obiter from Binnie J., at paragraph 16 of his reasons for 

judgment in the Veuve Clicquot Ponsardin case: 

16. The respondents say that the 1997 registration of their trade-mark Cliquot and Cliquot “Un Monde à part” is a 

complete answer to the appellant’s claim. I do not agree. The appellant has put the validity of the registrations in issue 

and seeks expungement. Were the appellant to succeed in obtaining expungement, no doubt the respondents could argue 

that they ought not to be liable to pay compensation attributable to the period during which their own registrations were 

in effect. However, as the appellant has not succeeded on this appeal, the scope of compensation is not an issue that 

arises for determination in this case. 

[Emphasis added] 

 

114      In my respectful view, the respondents are entitled to damages or profits for infringement, but only as of January 16, 

2006 which is the date of the judgment of the judge. 

 

Whether a reference should be ordered 

 

115      The appellant was enjoined by the judge to cease selling its wares with the JAGUAR mark. However, by an Order of 

Blais J. rendered on February 13, 2006 [2006 CarswellNat 1688 (F.C.)], the judgment was stayed in part and the appellant 

has continued selling its wares. A reference should therefore be made to determine the extent of the infringement since 

January 16, 2006 and the damages or profits flowing from that infringement. 

 

Conclusion on the cross-appeal 

 

116      I would allow the cross-appeal with costs and set aside paragraph 6 of the judgment. Proceeding to render the 

judgment that should have been rendered, I would send the matter back to the Federal Court to determine whether the 

respondents, if they so desire, are entitled to elect for an accounting of profits instead of damages. Pursuant to the Order of 

Teitelbaum J., I would refer to the Federal Court the issue of the extent of the infringement as well as that of damages or 

profits, as the case may be, for a determination of their quantum as a result of the appellant’s infringing activities since 

January 16, 2006. 

 

117      The stay of judgment sought by the appellant in the Federal Court was for the duration of the present appeal. 

However, the Order issued by Blais J. fixes no limit on the duration of the stay. Consequently, I would order that the partial 

stay of the Federal Court decision ceases to have effect on the release of the decision of this Court to the parties. 

 

118      I would also order that: 

a) the money held in trust by respondents’ counsel pursuant to the Order of Blais J. dated February 13, 2006 be applied 

towards damages or profits found on the reference; and 

b) the sum of $100,000 held in trust by respondents’ counsel as a security for costs of the appeal be applied to the costs 

of the appeal and cross-appeal ordered in favour of the respondents. 

 

119      Finally, pursuant to section 37 of the Federal Courts Act, I would order that the appellant pay to the respondents 

post-judgment interests at a rate that the Federal Court considers reasonable in the circumstances. 

 

Summary of findings on the appeal and cross-appeal 
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120      For the sake of clarity, I think that I should summarize the principal findings made in these reasons for judgment 

since some of them are not reflected in the formal judgment. 

 

121      I agree with the judge that the respondents’ trade-marks JAGUAR for automobiles, luggage wares and other related 

accessories were famous by 1980, 1990 and still are today. 

 

122      I also agree with his finding that there is a likelihood of confusion between the appellant’s trade-mark and wares and 

those of the respondents since 1991 to the present time and that the appellant infringed the respondents’ trade-mark. 

Accordingly, the judge made no mistake when he issued a permanent injunction against the appellant and an order to destroy 

or deliver up all material contrary to the injunction that is in the possession or within the power, custody or control of the 

appellant. 

 

123      The judge rightly concluded that the registration of the appellant’s mark was invalid and should be expunged. 

However, I believe that, on the basis of the evidence that he accepted, he could not declare void ab initio the appellant’s 

registration of its trade-mark. 

 

124      I also disagree with the judge’s interpretation of section 22 of the Act whereby he made depreciation of the goodwill 

and deception of the public grounds of invalidity of a registration pursuant to section 18 of the Act. 

 

125      In the same vein, I do not think that the evidence on the record supports his conclusion that there is a likelihood of 

depreciation of the goodwill attached to the respondents’ trade-marks JAGUAR. 

 

126      I also believe that he was mistaken when he expunged the registration of the appellant’s trade-mark on the basis that 

it was calculated to deceive and mislead the public and on the basis of a prior use when the limitation period of five years had 

run. 

 

127      With respect to damages, the judge did not err in concluding that the appellant should not be made liable for damages 

in the past. However, I come to the same conclusion for different reasons. 

 

128      Since there was no appeal of the judge’s decision regarding passing off, I do not interfere with his finding that the 

appellant passed off its wares for those of the respondents. 

 

129      Finally, since the appellant has continued to sell its wares after the release of the judge’s decision, I have concluded 

that: 

a) The respondents are entitled to seek a determination by the Federal Court of their right to elect for an accounting of 

profits; 

b) On their claim of infringement, the respondents are entitled to a reference to have determined the extent of that 

infringement as well as the quantum of damages or profits, as the case may be, resulting from the appellant’s infringing 

activities since January 16, 2006; and 

c) The respondents are entitled to post-judgment interests at a rate that the Federal Court considers reasonable in the 

circumstances. 

R. Décary J.A.: 

     I agree 

J. Trudel J.A.: 

     I agree 

 

Order accordingly. 



Remo Imports Ltd. v. Jaguar Cars Ltd., 2007 CAF 258, 2007 FCA 258, 2007...  

2007 CAF 258, 2007 FCA 258, 2007 CarswellNat 2044, 2007 CarswellNat 3461... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 22 

 

  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 

 
 



Siddiqui v. Canada (Minister of Citizenship and Immigration), 2016 CAF 237, 2016 FCA...  

2016 CAF 237, 2016 FCA 237, 2016 CarswellNat 4974, 2016 CarswellNat 9948... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1 

 

 

 

2016 CAF 237, 2016 FCA 237 
Federal Court of Appeal 

Siddiqui v. Canada (Minister of Citizenship and Immigration) 

2016 CarswellNat 4974, 2016 CarswellNat 9948, 2016 CAF 237, 2016 FCA 237, 271 A.C.W.S. (3d) 822, 47 Imm. 
L.R. (4th) 1, 488 N.R. 240 

OBAIDULLAH SIDDIQUI (Appellant) and THE MINISTER OF CITIZENSHIP AND 
IMMIGRATION (Respondent) 

M. Nadon, Donald J. Rennie, Mary J.L. Gleason JJ.A. 

Heard: September 23, 2016 
Judgment: September 23, 2016 

Docket: A-205-15 

Proceedings: additional reasons to Siddiqui v. Canada (Minister of Citizenship and Immigration) (2016), 40 Imm. L.R. (4th) 

1, 484 N.R. 33, 2016 CarswellNat 1681, 2016 FCA 134, Donald J. Rennie J.A., M. Nadon J.A., Mary J.L. Gleason J.A. 

(F.C.A.); affirming Siddiqui v. Canada (Minister of Citizenship and Immigration) (2015), 2015 CarswellNat 2337, 2015 CF 

329, [2015] 4 F.C.R. 409, 2015 CarswellNat 969, 2015 FC 329, 477 F.T.R. 31, Simon Noël J. (F.C.) 

 

Counsel: Douglas Cannon, for Appellant 

Brett J. Nash, for Respondent 

Subject: Civil Practice and Procedure; Immigration; Human Rights 

 

Headnote 

 

Immigration and citizenship --- Refugee protection — Practice and procedure in refugee claims — General principles 

OS fled Afghanistan in 1987 to live in Pakistan — In 2010, OS was accepted for resettlement to Canada as member of source 

country class and he became permanent resident on January 25, 2011 — Afghan passport was issued to OS on October 19, 

2011 and he subsequently took trips to Afghanistan — On November 6, 2013, Minister of Public Safety and Emergency 

Preparedness and Minister of Citizenship and Immigration filed application for order that OS’s refugee status cease and be 

rejected on basis that he had reavailed himself of protection of his country of nationality — Refugee Protection Division 

(RPD) granted Minister’s application, OS’s claim for refugee protection was deemed rejected, and thus OS ceased to be 

Convention refugee — Federal Court dismissed OS’s application for judicial review — Appeal by OS dismissed — Appeal 

was heard on April 19, 2016 and judgment was reserved at end of hearing — On April 28 counsel for OS wrote to Court 

requesting opportunity to make representations with respect to decision rendered on April 27, 2016 — On April 29 judgment 

was signed which dismissed OS’s appeal with costs and judgment and reasons were sent to registry — OS brought motion for 

order setting aside judgment dismissing appeal of decision which had previously dismissed his application for judicial review 

of decision by RPD — OS also sought order reconvening hearing of appeal before new panel or in alternative order pursuant 

to R. 397 of Federal Courts Rules setting aside that part of judgment which granted costs to Minister — Motion granted in 

part — 2004 Federal Court of Appeal judgment stood for proposition that jurisprudence, whether existing prior to or after 

decision at issue, did not constitute “matter” within meaning of R. 399(2)(a) of Federal Courts Rules — OS could not 

succeed on his request that judgment of April 29 be set aside or that hearing of appeal be reconvened before new panel — OS 

was correct in making his submission on costs — No finding was made that there were special reasons to grant costs against 

OS — Rule 22 of Federal Courts Citizenship, Immigration and Refugee Protection Rules was simply overlooked and it was 

open to reconsider that part of judgment pursuant to R. 397(2) under Federal Courts Rules. 

ADDITIONAL REASONS relating to costs of judgment reported at Siddiqui v. Canada (Minister of Citizenship and 

Immigration) (2016), 2016 FCA 134, 2016 CarswellNat 1681, 40 Imm. L.R. (4th) 1, 484 N.R. 33, [2017] 1 F.C.R. 56, 2016 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038917183&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038917183&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035807762&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035807762&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038917183&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Siddiqui v. Canada (Minister of Citizenship and Immigration), 2016 CAF 237, 2016 FCA...  

2016 CAF 237, 2016 FCA 237, 2016 CarswellNat 4974, 2016 CarswellNat 9948... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2 

 

CAF 134, 2016 CarswellNat 9931 (F.C.A.). 

 

M. Nadon J.A.: 

 

1      Before us is a motion brought by the appellant for an order, pursuant to Rule 399 of the Federal Courts Rules, 

SOR/98-106, setting aside this Court’s judgment of April 29, 2016 (2016 FCA 134 (F.C.A.)) which dismissed his appeal of a 

decision of the Federal Court (2015 FC 329 (F.C.)) which had previously dismissed his application for judicial review of a 

decision of the Refugee Protection Division of the Immigration and Refugee Board of Canada. 

 

2      The appellant also seeks an order reconvening the hearing of the appeal before a new panel or, in the alternative, an 

order pursuant to Rule 397 setting aside that part of our judgment which granted costs to the respondent. 

 

3      For the reasons that follow, I conclude that the motion should only be allowed in respect of the granting of costs to the 

respondent. 

 

4      I begin by reproducing Rules 397 and 399 upon which the appellant relies in making this motion. 

Motion to reconsider 

397 (1) Within 10 days after the making of an order, or within such other time as the Court may allow, a party may serve 

and file a notice of motion to request that the Court, as constituted at the time the order was made, reconsider its terms 

on the ground that 

(a) the order does not accord with any reasons given for it; or 

(b) a matter that should have been dealt with has been overlooked or accidentally omitted. 

Mistakes 

(2) Clerical mistakes, errors or omissions in an order may at any time be corrected by the Court. 

. . . 

Setting aside or variance 

399 (1) On motion, the Court may set aside or vary an order that was made 

(a) ex parte; or 

(b) in the absence of a party who failed to appear by accident or mistake or by reason of insufficient notice of the 

proceeding, 

if the party against whom the order is made discloses a prima facie case why the order should not have been made. 

Setting aside or variance 

(2) On motion, the Court may set aside or vary an order 

(a) by reason of a matter that arose or was discovered subsequent to the making of the order; or 

(b) where the order was obtained by fraud. 
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Effect of order 

(3) Unless the Court orders otherwise, the setting aside or variance of an order under subsection (1) or (2) does not affect 

the validity or character of anything done or not done before the order was set aside or varied. 

[emphasis added] 

Réexamen 

397 (1) Dans les 10 jours après qu’une ordonnance a été rendue ou dans tout autre délai accordé par la Cour, une partie 

peut signifier et déposer un avis de requête demandant à la Cour qui a rendu l’ordonnance, telle qu’elle était constituée à 

ce moment, d’en examiner de nouveau les termes, mais seulement pour l’une ou l’autre des raisons suivantes: 

a) l’ordonnance ne concorde pas avec les motifs qui, le cas échéant, ont été donnés pour la justifier; 

b) une question qui aurait dû être traitée a été oubliée ou omise involontairement. 

Erreurs 

(2) Les fautes de transcription, les erreurs et les omissions contenues dans les ordonnances peuvent être corrigées à tout 

moment par la Cour. 

[...] 

Annulation sur preuve prima facie 

399 (1) La Cour peut, sur requête, annuler ou modifier l’une des ordonnances suivantes, si la partie contre laquelle elle a 

été rendue présente une preuve prima facie démontrant pourquoi elle n’aurait pas dû être rendue: 

a) toute ordonnance rendue sur requête ex parte; 

b) toute ordonnance rendue en l’absence d’une partie qui n’a pas comparu par suite d’un événement fortuit ou 

d’une erreur ou à cause d’un avis insuffisant de l’instance. 

Annulation 

(2) La Cour peut, sur requête, annuler ou modifier une ordonnance dans l’un ou l’autre des cas suivants: 

a) des faits nouveaux sont survenus ou ont été découverts après que l’ordonnance a été rendue; 

b) l’ordonnance a été obtenue par fraude. 

Effet de l’ordonnance 

(3) Sauf ordonnance contraire de la Cour, l’annulation ou la modification d’une ordonnance en vertu des paragraphes (1) 

ou (2) ne porte pas atteinte à la validité ou à la nature des actes ou omissions antérieurs à cette annulation ou 

modification. 

 

5      We heard this appeal in Vancouver on April 19, 2016 and, at the end of the hearing, we reserved our judgment. 

 

6      On April 28, 2016, counsel for the appellant wrote to the Court requesting the opportunity of making representations 

with respect to this Court’s decision in Canada (Minister of Citizenship and Immigration) v. Bermudez, 2016 FCA 131, 483 

N.R. 115 (F.C.A.) (Bermudez) rendered on April 27, 2016. 
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7      On April 29, 2016, we signed a judgment and reasons for judgment which dismissed the appellant’s appeal with costs. 

Accordingly, on that day, the judgment and the reasons were sent to the registry of the Court for filing and communication to 

the parties. I should point out that when we signed the judgment and reasons, counsel for the appellant’s letter of April 28, 

2016 had not yet been brought to our attention by the Registry. I should also point out that at that time we were not aware of 

the Court’s decision in Bermudez. 

 

8      On May 2, 2016, after the letter of April 28, 2016 had been brought to our attention, Rennie J.A. issued a direction to 

the parties pursuant to which they were asked to provide submissions regarding Bermudez within certain delays namely May 

4, 2016 for the appellant and May 6, 2016 for the respondent. Prior to the making of his direction, Rennie J.A. had been 

advised by the Registry that the judgment had not yet issued. 

 

9      Following the issuance of his May 2, 2016 direction, Rennie J.A. was informed by the Registry that contrary to the 

information that he had previously received, the judgment had been transmitted to the parties on April 29, 2016 and that the 

reasons had been transmitted in part. As a result, Rennie J.A. issued a further direction on May 9, 2016 advising the parties 

that because judgment had been issued on Friday, April 29, 2016, the Court would not entertain further submissions from the 

parties. 

 

10      First, the appellant says that the discovery of Bermudez, which this Court rendered on April 27, 2016 and which he 

brought to the Court’s attention on April 28, 2016, constitutes “a matter that arose or was discovered subsequent to the 

making of the order” (Rule 399(2)(a)). Hence, the appellant argues that it is open to this Court to set aside or vary the 

judgment of April 29, 2016. 

 

11      Second, the appellant says, in the alternative, that pursuant to Rule 397(2), this Court should reconsider the order of 

costs made against him. 

 

12      I will deal first with the appellant’s submission that pursuant to Rule 399(2)(a), we should set aside or vary our 

judgment of April 29, 2016. Rule 399(2)(a) is an exception to the principle that decisions rendered by a Court are final. In 

Collins v. R., 2011 FCA 171, 421 N.R. 201 (F.C.A.), Mainville J.A., writing for the Court, made this point as follows at 

paragraph 12 of his reasons. He made it clear that Rule 399(2)(a) could not be used 

...as a vehicle for revisiting judgments every time a litigant is unsatisfied with a judgment. The general principle is that 

judicial decisions are final, and consequently the setting aside of such a decision under paragraph 399(2)(a) of the Rules 

must be based on exceptionally serious and compelling grounds. This is necessary to ensure certainty in the judicial 

process as well as to preserve the integrity of that process. 

 

13      The question is then whether the discovery of Bermudez by counsel for the appellant and his communication of that 

decision to this panel constitutes a matter that arose or was discovered subsequent to the making of the April 29, 2016 

judgment, thus opening the door to the setting aside or variance of the judgment. In my view, it does not. Again, I wish to 

make it clear that this panel only became aware of Bermudez when it received counsel for the appellant’s letter of April 28, 

2016, i.e. after the judgment of April 29, 2016 was signed and sent to the Registry. 

 

14      In making his submissions that the discovery of Bermudez constitutes “a matter” within the meaning of Rule 

399(2)(a), counsel relies on the decision of Mr. Justice Blais (as he then was) in Velupillai v. Canada (Minister of Citizenship 

& Immigration) (2000), 188 F.T.R. 314 (Fed. T.D.), 2000 CanLII 15997 (Velupillai). In particular, he refers to paragraphs 9 

to 11 and 13 of Mr. Justice Blais’ decision where he says: 

[9] When I signed the decision on June 15, 2000, I was not yet aware of the decision rendered in Haghighi by the 

Federal Court of Appeal, three days before. 

[10] Given the number of decisions rendered by the Trial Division and by the Appeal Division, it takes a few days 

before being aware of these judgments and unfortunately, I read that decision after my decision of June 15, 2000 was 

rendered. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025361261&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038819565&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000550718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000550718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Siddiqui v. Canada (Minister of Citizenship and Immigration), 2016 CAF 237, 2016 FCA...  

2016 CAF 237, 2016 FCA 237, 2016 CarswellNat 4974, 2016 CarswellNat 9948... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5 

 

[11] I am convinced that the applicant is right when he argues that the Federal Court of Appeal’s decision in Haghighi 

could have had an impact on my decision on the leave application. 

[13] I should also mention that this is an unusual situation and I have no hesitation to decide that Rule 399(2)(b) applies 

in the circumstances and the Court of Appeal’s decision in Haghighi is a matter that was discovered subsequent to the 

making of the order. 

 

15      With respect, it is my view that Mr. Justice Blais was wrong in concluding as he did in Velupillai. In Ayangma v. R. 

(2003), 313 N.R. 312, 2003 FCA 382 (F.C.A.) (Ayangma), there was a motion before our Court brought by the applicant for 

an order setting aside a previous order of the Court made on March 20, 2003 which had dismissed his appeal. The basis of the 

applicant’s motion was that he had discovered jurisprudence which, in his view, was determinative of his appeal. 

 

16      After setting out Rule 399(2) and enunciating the criteria which had to be satisfied before the Court would intervene, 

Pelletier J.A., writing for the Court, made the following remarks at paragraph 4 of his reasons: 

We are not persuaded that the “matter” referred to in Rule 399 (”faits nouveaux” in the French version of the text) refers 

to jurisprudence. In Metro Can Construction Ltd. v. Canada, [2001] F.C.J. No. 1075 (F.C.A.), this Court decided that 

subsequent jurisprudence of our Court or of a higher Court does not constitute a “matter” that arose subsequently to the 

making of the order, within the meaning of Rule 399(2). Notwithstanding the decision of the Federal Court - Trial 

Division (as it then was) in Jhajj v. Canada (Minister of Employment and Immigration), [1995] 2 F.C. 369, it follows 

from this that jurisprudence existing at the time of the order cannot be a matter that arose subsequent to the decision. To 

hold otherwise would deprive all judgments of finality and would invite litigants to research their case after judgment 

was rendered. 

[emphasis added] 

 

17      In my view, Ayangma stands for the proposition that jurisprudence, whether existing prior to or after the decision at 

issue, does not constitute a “matter” within the meaning of Rule 399(2)(a). 

 

18      As a result, I am of the view that the appellant cannot succeed on his request that the judgment of April 29, 2016 be set 

aside or that the hearing of the appeal be reconvened before a new panel. 

 

19      I now turn to the appellant’s alternative argument that the judgment be varied pursuant to Rule 397. In making his 

submission that the order of costs made against him be set aside, the appellant relies on Rule 22 of the Federal Courts 

Citizenship, Immigration and Refugee Protection Rules, SOR/93-22 which provides as follows: 

22 No costs shall be awarded to or payable by any party in respect of an application for leave, an application for judicial 

review or an appeal under these Rules unless the Court, for special reasons, so orders. 

22 Sauf ordonnance contraire rendue par un juge pour des raisons spéciales, la demande d’autorisation, la demande de 

contrôle judiciaire ou l’appel introduit en application des présentes règles ne donnent pas lieu à des dépens. 

 

20      In my view, the appellant is correct in making his submission on costs. We made no finding that there were special 

reasons to grant costs against the appellant. We simply overlooked Rule 22 and consequently, it is open to us pursuant to 

Rule 397(2) to reconsider that part of our judgment. Hence, the judgment of April 29, 2016 shall be varied in regard to the 

issue of costs. 

 

21      For these reasons, the appellant’s motion will be allowed in part. Consequently, the judgment of April 29, 2016 shall 

be varied to read as follows: “The appeal is dismissed and the certified question is answered in the affirmative”. 

Donald J. Rennie J.A.: 

I agree. 
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Mary J.L. Gleason J.A.: 

I agree. 

 

Order accordingly. 
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Family law --- Custody and access — Factors to be considered in custody award — Best interests of child generally 

Court of Appeal did not apply correct standard of review — Trial judge did not make material error or ignore relevant 

evidence — Court of Appeal gave issue of race disproportionate emphasis — Family Relations Act, R.S.B.C. 1996, c. 128, 

ss. 24, 24(1) — Rules of Court, 1990, B.C. Reg. 221/90, R. 15(5)(a). 

Family law --- Custody and access — Practice and procedure — Standing 

Court of Appeal did not apply correct standard of review — Court of Appeal gave issue of race disproportionate emphasis — 

Court of Appeal exceeded jurisdiction in adding wife as party on own initiative — Family Relations Act, R.S.B.C. 1996, c. 

128, ss. 24, 24(1) — Rules of Court, 1990, B.C. Reg. 221/90, R. 15(5)(a). 

A son was born to a single caucasian Canadian citizen living in Vancouver following an 18-month sexual affair with 

African-American professional basketball player. The father was married and had twin daughters. The father’s family was 

based in North Carolina, but was in the practice of moving with the father at the end of each trade. The mother brought an 

action for custody and child support when the son was three months old. The trial lasted 26 days, during which time the 

Family Relations Act was amended. These amendments would have allowed the father’s wife to apply to be added as a party. 

She did not do so. The trial judge awarded sole custody to the mother and granted access to the father. 

The father signed to play basketball with the European league and moved to Athens, Greece. The father’s wife and daughters 

returned to North Carolina. The father appealed the trial decision. During the hearing, the father’s wife applied for admission 

as a party at the invitation of the Court of Appeal and requested joint custody with the father. The father’s wife was admitted 

as a party and joint custody was awarded. This judgment was stayed pending appeal. The mother appealed. 

Held: The appeal was allowed and the trial decision restored. 

The Court of Appeal did not apply the correct standard of review. A trial judge is expected to consider each of the factors 

considered in s. 24(1) of the Family Relations Act in preparing reasons, but is not obligated to discuss every piece of evidence 

in detail in explaining his or her reasons, and therefore might appear to stress one factor over another. This does not open the 

door to a redetermination of the facts by the Court of Appeal. The narrow power of appellate review does not allow the 

appeal court to delve into all custody cases in the name of the best interests of the child where there is not material error, as 

decided in Hickey v. Hickey. The Court of Appeal is not in a position to determine what it considers to be the correct 

conclusions from the evidence. The Court of Appeal was incorrect to imply that Hickey v. Hickey and the narrow scope of 

appellate review it advocates were not applicable to custodial determinations where the best interests of the child come into 

play. The scope of appellate review does not change because of the type of case on appeal. Finality is not merely a social 

interest. It is particularly important for the parties and children involved in custodial disputes. An appellate court may 

intervene in a trial judge’s decision only if the trial judge erred in law or made a material error in the appreciation of the facts. 

Omissions in the reasons will not necessarily mean that an appellate court has jurisdiction to review the evidence heard at 

trial. If the Court of Appeal had followed the appropriate method, it would not have reconsidered the evidence and found 

what it described as material errors in the trial judge’s decision. There was no indication in the trial judge’s reasons that any 

material error was made or any relevant evidence was ignored. The trial judge discussed all factors listed in s. 24 of the 

Family Relations Act. It was not the role of the Court of Appeal to reconsider the evidence and determine whether the trial 

judge properly weighed the evidence in his reasons. 

The son would have exposure to both sides of his racial and cultural heritage since one biological parent would have custody 

and the other access. No evidence was introduced to suggest that greater exposure to one’s racial background through custody 

as opposed to access was in the better interests of the child in every case. Cultural concerns were not the same as those 

involving prospective adoptive parents who do not share the same race and culture as the child. The limited findings of the 

trial judge on the issue of race reflected the minimal weight the parties themselves placed on the issue at trial. The trial judge 

clearly viewed the possible benefits provided by the father with regard to fostering a positive racial identity as not 

outweighing the negative findings relating to the father. By intervening in the consideration of race by the trial judge the 

Court of Appeal failed to apply the correct standard of review and gave the issue disproportionate emphasis. Absolutely no 

evidence had been adduced indicating that race was an important consideration. 

Parens patriae jurisdiction does not justify the avoidance of the rules of civil procedure. The addition of the wife as a party on 

the initiative of the Court of Appeal was unfair to the other parties and did not fall within the court’s supervisory role. It was 

not necessary that the wife become a party to the proceedings, nor should she have been joined as a party. Rule 15(5)(a) of 
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the Rules of Court, 1990 was meant to cover situations where it is necessary for a person to be added as a party for the proper 

determination of the case. In a custody case, where the trial judge finds that both biological parents are suitable, even though 

they might not be perfect parents, it is not necessary for others to be added as parties and the court should not try to find a 

better party to whom custody should be granted on its own. The father’s wife did not apply for custody at trial and it was 

wrong for the Court of Appeal to initiate this process. The Court of Appeal had no power to intervene in such a manner and 

exceeded its jurisdiction as a result. 

Annotation 

Bastarache J.’s reasons for judgment in Van de Perre v. Edwards reaffirm the traditional narrow scope of appellate review in 

custody and that a custody case should not be the forum for social debate on racial or cultural issues. The fundamental 

concern in a custody trial/application is the best interests of an individual child. Bastarache J. recognized that what should 

have been a relatively straightforward custody appeal was complicated by the British Columbia Court of Appeal’s 

introducing into the appeal racial and cultural considerations that had not played a significant role at trial or in the 

parent-child relationships. 

The facts of the case were relatively straightforward. A single, Caucasian woman had a child as a result of an affair with a 

married African-American man. The man originally denied paternity, but once it was confirmed that he was the father, he 

took an active role in the child’s life. Although the evidence suggested that the mother’s life was becoming more stable, the 

father did not appear to have changed his lifestyle. Luckily, he had a supportive wife who had taken the responsibility for 

their children and may have been the best parent of the three adults involved. 

The trial judge, Warren J., awarded custody to the mother after a 26-day trial. On appeal, the British Columbia Court of 

Appeal reversed most of Warren J.’s findings of fact, made the father’s wife a party to the proceeding and awarded the father  

and his wife joint custody of the child. In the course of her reasons, Newbury J.A. held that the scope of appellate review was 

broader in custody cases than in other family law cases because a court had to ensure that the order under appeal was in the 

best interests of the child. The Court of Appeal was also concerned about the racial and cultural overtones of the case, 

although the issue had not been raised at trial, and held that the child would suffer less prejudice living with his 

African-American father’s family in the United States than with his Caucasian mother in Vancouver. 

Although Bastarache J. agreed with Newbury J. that all custody decisions revolved around the best interests of the child, he 

held that an appeal was not the place to decide what was in a child’s best interests. Bastarache J. expressly rejected the broad 

proactive role Newbury J.A. proposed for appellate courts in custody cases. Appellate courts should not substitute their 

exercise of discretion for that of a trial judge who had the advantage of seeing and hearing the parties and witnesses. The 

deference due to trial judges’ conclusions emphasized by L’Heureux-Dubé J. in Hickey v. Hickey, 1999 CarswellMan 

254/255, 46 R.F.L. (4th) 1 (S.C.C.) was particularly appropriate in custody cases, which are inherently discretion-driven. Just 

in case he had not made the point clearly enough, Bastarache J. also pointed out that Newbury J.A. had made the same error 

in L. (A.) v. K. (D.), 2000 CarswellBC 1772, 9 R.F.L. (5th) 341 (B.C. C.A.). 

The scope of appellate review in family law cases described by L’Heureux-Dubé J. does not change because of the type of 

case under appeal. The test remains the same — proof of material error in the sense that the judge misapprehended the 

evidence, erred in law, or reached a conclusion that was so perverse on the evidence and law as to exceed the generous ambit 

within which reasonable disagreement is possible. 

Simply put, the Court of Appeal had applied the wrong standard of appellate review in the case. When the correct standard 

was applied, there was no basis for the Court of Appeal to interfere with the trial judge’s decision. Bastarache J.’s comments 

at para. 13, which highlight the importance of finality in custody cases and the fact-specific nature of each case, confirm what 

most provincial appeal courts have maintained for some time: there is less room for a successful appeal in custody cases than 

other family law cases. 

In the course of allowing the mother’s appeal, the Supreme Court rejected just about every conclusion the British Columbia 

Court of Appeal reached and every reason Newbury J.A. gave to support the Court of Appeal’s decision. Warren J. 

appreciated the nature of the inquiry, his findings of fact were justified on the evidence and his conclusion to leave the child 

with the mother, who had been the child’s primary caregiver, was not unreasonable. That the Court of Appeal might have 

reached a different conclusion than did Warren J. if it were deciding custody de novo did not justify the Court of Appeal’s 

substituting its exercise of discretion for that of Warren J. 

Warren J. understood that the decision as to who should have custody of the child depended on the child’s best interests. In 

deciding that it was in the child’s best interests to live with the mother, Warren J. took into account the parenting abilities of 

both parents and of the father’s wife. He was alive to the fact that the mother had her faults, but he believed she was dealing 

with them. That the mother had contested various access applications by the father did not mean that she would ignore court 

orders or interfere with the father’s relationship with the child, as the British Columbia Court of Appeal suggested. Warren J. 

had taken into account the child’s relationship with the father’s other children. That he put less weight on this consideration 
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in the circumstances than the Court of Appeal thought appropriate was not in itself a basis for appellate intervention. The 

latter is a debatable observation and must at least be qualified. 

In Pelech v. Pelech, 7 R.F.L. (3d) 225, 1987 CarswellBC 147/703 (S.C.C.), Wilson J. appeared to accept that a judge erred in 

law if he or she failed to take all relevant discretion-structuring factors into account, took into account an irrelevant 

consideration, or gave undue weight to a relevant discretion-structuring factor. In Ligate v. Richardson, 101 O.A.C. 161, 

1997 CarswellOnt 2185 (Ont. C.A.), the Ontario Court of Appeal allowed a mother’s appeal from a decision refusing to 

allow her to move because the trial judge put undue emphasis on the mother’s reasons for wanting to move and gave 

insufficient weight to the mother’s bona fide wishes for her and the child. 

From these cases, it appears that an appellate court may intervene if a trial judge gave unreasonable weight to a relevant 

discretion-structuring factor in reaching its conclusion. If this is correct, Bastarache J.’s statement that the fact the Court of 

Appeal would have put more weight on the child’s relationship with the father’s family did not amount to an error by the trial 

judge assumes that the difference between Warren J.’s position and the Court of Appeal’s position did not exceed the 

generous ambit within which reasonable disagreement was possible. 

Newbury J.A. also was concerned that Warren J. had given inordinate weight to the “tender years” doctrine and/or had a 

stereotypical view of the father. Bastarache J. held that there was nothing in his reasons to suggest that the judge even 

considered the “tender years” doctrine and or had a bias against black people or professional athletes. 

The Court of Appeal had been particularly influenced by the fact that the father’s wife was a good parent. Bastarache J. held 

this was insufficient to justify granting custody to the father. The custody conflict was essentially between the parents, and 

the court should have considered whether the father would have made the better parent in his wife’s absence. This is a small 

point but an interesting one. The father’s parenting reality revolved around his wife. She was the major caregiver in his 

family. If he were granted custody, she would be the primary childcare provider. Accordingly, it is difficult to understand 

why Bastarache J. downplayed her parenting skills, unless he was influenced by Warren J.’s conclusion that the father’s 

extramarital affairs and conduct threatened the stability of his marriage. 

Bastarache J.’s reasons also confirm that although a court should not decide custody on the basis of matrimonial misconduct, 

conduct is far from irrelevant in deciding custody. A court should not award custody to reward good conduct or punish 

misconduct. However, a spouse’s conduct may be relevant insofar as it threatens the stability of a family unit, shows that a 

person puts his or her personal interests ahead of those of the family or the child, or otherwise affects a person’s ability to 

parent. In this case, the father’s conduct threatened his marriage and put stress on his daughters as well as his wife. 

Bastarache J., like Warren J., was concerned that the father’s conduct could put similar stress on the parties’ young son. As 

Warren J. noted, the father did not appear to show any inclination to change or even appreciate the difficulties his conduct 

posed for his family, a factor that was also relevant to his ability to appreciate the needs of the child. 

Bastarache J. rejected the importance that the Court of Appeal attached to the child’s mixed racial heritage in the case. 

Although a child’s racial or cultural heritage is a relevant consideration in determining custody, a court ought not to 

exaggerate the importance of race or culture in a particular case. In some cases, race or culture may be an important part of a 

child’s lifestyle and will be a significant factor in deciding custody. In other cases, race or culture may not have played much 

of a role in family life and will be of lesser importance in deciding custody, unless there is a risk one parent will try to 

minimize or denigrate the child’s other cultural heritage. 

The Court of Appeal found that the trial judge gave no consideration to the racial/cultural overtones of the case and in 

particular the racial problems the child might face living with his Caucasian mother in Vancouver. Bastarache J. disagreed 

and pointed out that the trial judge had adverted to the issues but had not thought them major considerations on the facts of 

the case. Bastarache J. rejected the intervenors’ position that race should be a critical factor in all custody cases and held that 

a court should not simply give custody of a biracial child to the parent closest in colour to the child. A custody decision is not 

an exercise in cultural or racial matching. A minority parent ought not always to receive custody of a biracial child. The 

important question always is: which parent will be better able to contribute to a healthy racial socialization as part of the 

child’s overall development? This decision must be made on a case-by-case basis and does not turn on broad presumptions, 

racial or otherwise. 

That one parent will denigrate or not acquaint a child with his or her cultural or racial background is relevant to determining 

custody, but a court should not assume that only a minority parent can acquaint a child with his or her culture. Whenever one 

parent is granted custody of a biracial child, the child will have less contact with the other parent’s culture and heritage, but 

this does not mean that a custodial parent cannot help a child appreciate his or her other cultural heritage. Bastarache J. makes 

an important observation at para. 39 of his reasons. There is a distinction between the importance of race and culture in 

adoption cases and its importance in custody cases involving a biracial child’s biological parents. Although the ultimate 

decision in both types of cases turns on the best interests of the child, the racial or cultural implications of the decisions are 

different. In an adoption case where an adoptive family does not share the child’s minority heritage, a court may be forced 
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into an “either/or decision”. That is, a child is either assured or potentially denied exposure to his or her cultural heritage 

depending with which family the child lives. From the time of placement onwards, a child’s values will be determined by his 

or her adoptive family. In most cases, an adoption severs a child’s relationship with his or her biological family, so that if the 

child is placed with a family that does not share the child’s heritage, the child may never have the opportunity to develop an 

appreciation of that heritage. In a custody case, on the other hand, although a child lives with one parent most of the time, the 

child still has an ongoing relationship with the other parent, who can reinforce the child’s cultural heritage during their time 

together. 

Bastarache J. noted that there was no evidence introduced to suggest that greater exposure to one’s racial background through 

custody, as opposed to access, was always in every child’s best interests. This must be decided on a case-by-case basis and on 

the evidence adduced in each case. Part of this analysis must be whether a parent will promote or at least respect the child’s 

other racial background in their day-to-day life, much in the way courts take into account whether a parent will promote or 

interfere with a child’s relationship with his or her other parent. Biracial children should be encouraged to positively identify 

with both of their racial heritages, a fact that puts an onus on each parent to recognize the child’s need to appreciate and 

understand both of his or her heritages. 

Bastarache J. also disapproved of the anecdotal evidence upon which the Court of Appeal relied in evaluating the importance 

of race in the case and the problems the child would face depending on the parent with whom he resided. Bastarache J. noted 

in para. 40 that general public observations are at best inconsistent and unreliable as indicators of what experiences a 

particular child will face. While accepting that the “race issue” had not been raised or argued by counsel in the lower courts, 

Bastarache J. disagreed with counsel’s failure to raise a relevant issue in a case because they considered it “politically 

incorrect”. That being said, because counsel consciously did not deal with the issue there was no evidentiary record to justify 

the Court of Appeal’s intervention on the point. The Supreme Court of Canada obviously disagreed with the Court of 

Appeal’s simplistic analysis that since the child would be perceived as an “African-American child”, he should live with an 

African-American family. 

Bastarache J. concluded that Warren J. was aware of the racial overtones in the case and took into account how the child’s 

biracial heritage affected his best interests as well as the parents’ respective abilities to meet all of the child’s needs, including 

cultural and racial needs. In the circumstances, Warren J. gave the issue proper weight while the Court of Appeal erred in 

intervening and giving the racial and cultural considerations disproportionate emphasis on its own initiative. 

Although the main issue in Van de Perre v. Edwards from an analytic point of view was the scope of appellate review in 

custody cases, the more interesting issue may be the Supreme Court of Canada’s attitude to the effect of racial and cultural 

considerations in custody cases. Simply put, a custody case should not be the forum for broad social policy initiatives. Each 

custody case turns on the needs of the particular child and the ability of the parents to meet those needs in the circumstances 

of the case. A child’s racial or cultural heritage ought not to be a more important factor in a custody case than it was in the 

child’s or the family’s life before the proceedings. That courts should ensure a biracial child develops or maintains an 

appreciation for both of his or her cultural heritages does not mean that a court should routinely grant custody to a minority 

parent. An access parent can acquaint the child with his or her heritage during their time together so long as a custodial parent 

respects such heritage and does not denigrate it between access visits. 

James G. McLeod 

APPEAL by mother from judgment reported at 2000 BCCA 167, (sub nom. V. (K.) v. E. (T.)) 74 B.C.L.R. (3d) 122, 184 

D.L.R. (4th) 486, (sub nom. V. (K.) v. E. (T.)) 4 R.F.L. (5th) 436, (sub nom. K.V.P. v. T.E.) 136 B.C.A.C. 21, (sub nom. 

K.V.P. v. T.E.) 222 W.A.C. 21, 2000 CarswellBC 536, [2000] B.C.J. No. 491 (B.C. C.A.), allowing father’s appeal from 

judgment reported at 1999 CarswellBC 439 (B.C. S.C.), granting mother sole custody of son. 

The judgment of the court was delivered by Bastarache J.: 

 

1      The appellant is a single Caucasian Canadian citizen living in Vancouver. At the time of trial, she was 24 years of age. 

She did not finish high school and has a spotty work record. Her upbringing was not ideal due to her parents’ divorce and her  

mother’s history of illness and drug use. Presently, however, she has a good relationship with both her mother and her father. 

She was actively involved in the professional basketball scene in Vancouver; this is how she came to know the respondent, 

Mr. Edwards. 

 

2      Mr. Edwards is an African American. At the time of trial, he was 34 years of age and living in Vancouver. He was a 

professional basketball player and, since 1989, was a member of numerous National Basketball Association (NBA) teams. At 
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the time of trial and during his relationship with the appellant, Mr. Edwards was a member of the Vancouver Grizzlies NBA 

team and had been since 1995. Mr. Edwards has been married to the respondent Mrs. Edwards since 1991, one and a half 

years after the birth of their twin daughters in 1990. Although both had attended university, neither finished their university 

degrees. During his professional basketball career, Mr. Edwards has played for teams located in several North American 

cities. While the Edwards’ home base is in North Carolina, the family is in the practice of moving with Mr. Edwards at the 

end of each trade. At the time of trial, the entire family was living in Richmond, British Columbia. 

 

3      The appellant and the respondent Mr. Edwards met in the spring of 1996 and commenced a sexual relationship shortly 

thereafter. Their relationship lasted approximately 18 months. On June 3, 1997, Elijah Theodore Van de Perre was born. He 

is the son of the appellant and Mr. Edwards. Although disputed by the parties, it is clear from Mrs. Edwards’ testimony that 

she learned of Mr. Edwards’ extramarital affair with the appellant in December 1996 by accident, just as she did with at least 

two other affairs. Notwithstanding the circumstances, the respondents have remained married. Mrs. Edwards is a 

stay-at-home mother. 

 

4      At the end of the 1996-1997 basketball season, the respondents returned to North Carolina. This was before the birth of 

Elijah; however, in September 1997, Mr. Edwards returned to Vancouver for the new basketball season and his relationship 

with the appellant continued. Mrs. Edwards and the twins had planned to stay in North Carolina, but after a telephone call 

with Mr. Edwards wherein she learned he had continued to have relations with the appellant, she decided to return to 

Vancouver. 

 

5      When Elijah was 3 months old, the appellant commenced proceedings against Mr. Edwards for custody and child 

support. Mr. Edwards initially sought joint custody and liberal access, but later amended his pleadings to seek sole custody. 

The trial lasted 26 days, from October 1998 to January 1999. The trial judge’s decision was released on February 25, 1999: 

[1999] B.C.J. No. 434 (B.C. S.C.). Warren J. awarded sole custody to the appellant. The order granted Mr. Edwards access to 

Elijah for four one-week periods quarterly during the calendar year. The order also entitled Mr. Edwards to share the 

Christmas holidays and Elijah’s birthday and, when in Vancouver, to exercise access upon short notice and for periods of no 

more than 48 hours. 

 

6      Mr. Edwards became a free agent in June 1998 and was then without a contract. After the trial, the family moved to 

Miami where Mr. Edwards obtained a one-year contract with the city’s NBA team. Subsequently, Mr. Edwards signed to 

play basketball with the European league and moved to Athens, Greece. His wife and daughters returned to North Carolina. 

 

7      Mr. Edwards appealed the trial decision. During the hearing, on the invitation of the Court of Appeal, Mrs. Edwards 

applied for admission as a party and requested joint custody with her husband. The application and joint request for custody 

were granted. The court did not state any access provisions except to say that the appellant was to receive generous access. 

The decision of the Court of Appeal (184 D.L.R. (4th) 486, 2000 BCCA 167 (B.C. C.A.)) was stayed pending the appellant’s 

application for leave to this Court. 

 

8      The key issue here is the applicable standard of review to be followed by appellate courts in family law cases involving 

custody. In the present case, other issues include a determination of whether the Court of Appeal erred in finding that the trial 

judge erred in his consideration, or lack thereof, of the child’s mixed racial heritage, and whether the Court of Appeal erred in 

adding Mrs. Edwards as a party. 

 

I. The Applicable Standard of Review for Appellate Courts in Custody Cases 

9      The principal determination to be made in cases involving custody is the best interests of the child. In making this 

determination, as noted by Warren J., the trial judge must consider numerous factors, in particular those stated in the 

pertinent legislation, which in this case is the Family Relations Act, R.S.B.C. 1996, c. 128 (”Act”). Section 24(1) of the Act 

states: 

24 (1) When making, varying or rescinding an order under this Part, a court must give paramount consideration to 

the best interests of the child and, in assessing those interests, must consider the following factors and give 

emphasis to each factor according to the child’s needs and circumstances: 

(a) the health and emotional well being of the child including any special needs for care and treatment; 
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(b) if appropriate, the views of the child; 

(c) the love, affection and similar ties that exist between the child and other persons; 

(d) education and training for the child; 

(e) the capacity of each person to whom guardianship, custody or access rights and duties may be granted to 

exercise those rights and duties adequately. 

In addition to these factors, the Act authorizes the trial judge to consider the conduct of the parents, but only in so far as it 

impacts one of the aforementioned factors. Sections 24(3) and (4) state: 

(3) If the conduct of a person does not substantially affect a factor set out in subsection (1) or (2), the court must not 

consider that conduct in a proceeding respecting an order under this Part. 

(4) If under subsection (3) the conduct of a person may be considered by a court, the court must consider the conduct 

only to the extent that the conduct affects a factor set out in subsection (1) or (2). 

 

10      In preparing reasons in custody cases, a trial judge is expected to consider each of these factors in light of the evidence 

adduced at trial; however, this is not to say that he or she is obligated to discuss every piece of evidence in detail, or at all, 

when explaining his or her reasons for awarding custody to one person over another. This would indeed be an unreasonable 

requirement at the end of a 26-day trial. Because of this, trial judges might sometimes appear to stress one factor over another 

and, in fact, it may be said that this is inevitable in custody cases which are heavily dependant on the particular factual 

circumstances at issue. This situation does not open the door to a redetermination of the facts by the Court of Appeal. 

 

11      In reviewing the decisions of trial judges in all cases, including family law cases involving custody, it is important that 

the appellate court remind itself of the narrow scope of appellate review. L’Heureux-Dubé J. stated in Hickey v. Hickey, 

[1999] 2 S.C.R. 518 (S.C.C.), at paras. 10 and 12: 

[Trial judges] must balance the objectives and factors set out in the Divorce Act or in provincial support statutes with an 

appreciation of the particular facts of the case. It is a difficult but important determination, which is critical to the lives 

of the parties and to their children. Because of its fact-based and discretionary nature, trial judges must be given 

considerable deference by appellate courts when such decisions are reviewed. 

. . . . . 

There are strong reasons for the significant deference that must be given to trial judges in relation to support orders. This 

standard of appellate review recognizes that the discretion involved in making a support order is best exercised by the 

judge who has heard the parties directly. It avoids giving parties an incentive to appeal judgments and incur added 

expenses in the hope that the appeal court will have a different appreciation of the relevant factors and evidence. This 

approach promotes finality in family law litigation and recognizes the importance of the appreciation of the facts by the 

trial judge. Though an appeal court must intervene when there is a material error, a serious misapprehension of the 

evidence, or an error in law, it is not entitled to overturn a support order simply because it would have made a different 

decision or balanced the factors differently. [Emphasis added.] 

 

12      Hickey, supra, involved the appellate review of support orders, but the principles related to appellate review discussed 

therein are equally applicable to orders concerning child custody. This is where the British Columbia Court of Appeal fell 

into error. Although Newbury J.A. cited Hickey, supra, and discussed the narrow scope of review, at para. 6, she stated: 

As L’Heureux-Dubé J. observed in Hickey, there are strong reasons for this deferential standard in family law cases: 

most importantly, it promotes finality in family law litigation and recognizes the importance of the appreciation of the 

facts by the trial judge. Still, the interests of the child, being paramount, must prevail over those of the parties and of 

society in finality, and appellate courts must do more than “rubber-stamp” trial judgments unless serious errors appear 

on their face. Otherwise, the possibility for clear injustice exists. As indicated by the passages quoted above, a trial 
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court’s ignoring of relevant evidence, or the drawing of incorrect conclusions from the evidence, may also require 

appellate interference. [Emphasis added.] 

This statement seems to imply that Hickey and the basic principles of appellate review are not fully applicable to child 

custody cases. The approach of the Court of Appeal is wrong. The narrow power of appellate review does not allow an 

appellate court to delve into all custody cases in the name of the best interests of the child where there is no material error as 

decided in Hickey. The Court of Appeal is not in a position to determine what it considers to be the correct conclusions from 

the evidence. This is the role of the trial judge. The Court of Appeal’s reasoning in this case is reaffirmed in the more recent 

British Columbia Court of Appeal decision in L. (A.) v. K. (D.), 190 D.L.R. (4th) 108, 2000 BCCA 455 (B.C. C.A.). In her 

concurring decision, Newbury J.A. writes, at para. 23: 

With respect, I must say that where the custody of a child is concerned, statements of the applicable “standard of 

review”, most of which are imported from cases involving civil damages, seem to me ill-suited. To have a child’s future 

depend on whether an error of law has been shown in a trial judgment, or on whether the trial judge has committed a 

”palpable and overriding” error in fact-finding, instead of simply being wrong, seems contrary to the principle, which 

has been stated over and over again by Canadian courts, that the best interests of the child is the primary consideration. I 

have always understood that this was applicable to appellate as well as to trial courts. At the same time, there is no doubt 

that in cases such as this, where each “side” has much to offer the child, the trial judge has a great advantage in being 

able to see all the parties over the period of trial and to make the subtle judgment-calls necessary in determining the 

child’s best interests. [Emphasis added.] 

 

13      As I have stated, the Court of Appeal was incorrect to imply that Hickey, supra, and the narrow scope of appellate 

review it advocates are not applicable to custodial determinations where the best interests of the child come into play. Its 

reasoning cannot be accepted. First, finality is not merely a social interest; rather, it is particularly important for the parties 

and children involved in custodial disputes. A child should not be unsure of his or her home for four years, as in this case. 

Finality is a significant consideration in child custody cases, maybe more so than in support cases, and reinforces deference 

to the trial judge’s decision. Second, an appellate court may only intervene in the decision of a trial judge if he or she erred in 

law or made a material error in the appreciation of the facts. Custody and access decisions are inherently exercises in 

discretion. Case-by-case consideration of the unique circumstances of each child is the hallmark of the process. This 

discretion vested in the trial judge enables a balanced evaluation of the best interests of the child and permits courts to 

respond to the spectrum of factors which can both positively and negatively affect a child. 

 

14      It is clear from this case that it is necessary for this Court to state explicitly that the scope of appellate review does not 

change because of the type of case on appeal. The Court of Appeal discussed, and the respondents relied heavily on, the 

decision of McLachlin J. (as she then was) in Gordon v Goertz, [1996] 2 S.C.R. 27 (S.C.C.). In that case, the Court found that 

the trial judge had only mentioned one factor to be considered in determining the best interests of the child. As noted by 

McLachlin J., there was no way of knowing if the trial judge had considered the other applicable factors. Further, the Court 

noted that the trial judge had stated that he was relying heavily upon the findings of another judge. As a result, McLachlin J. 

stated, at para. 52: “... one may equally infer that the necessary fresh inquiry was not fully undertaken-... it seems clear that 

the trial judge failed to give sufficient weight to all relevant considerations ... and it is therefore appropriate for this Court to 

review the decision and, should it find the conclusion unsupported on the evidence, vary the order accordingly.” Rather than 

indicating that appellate review differs when a court must consider the best interests of the child, Gordon, supra, is consistent 

with the narrow scope of appellate review discussed later in Hickey, supra. The case does not suggest that appellate review is 

appropriate whenever a trial judge has failed to mention a relevant factor or to discuss a relevant factor in depth. 

 

15      As indicated in both Gordon and Hickey, the approach to appellate review requires an indication of a material error. If 

there is an indication that the trial judge did not consider relevant factors or evidence, this might indicate that he did not 

properly weigh all of the factors. In such a case, an appellate court may review the evidence proffered at trial to determine if 

the trial judge ignored or misdirected himself with respect to relevant evidence. This being said, I repeat that omissions in the 

reasons will not necessarily mean that the appellate court has jurisdiction to review the evidence heard at trial. As stated in 

Van Mol (Guardian ad litem of) v. Ashmore (1999), 168 D.L.R. (4th) 637 (B.C. C.A.), leave to appeal ref’d [2000] 1 S.C.R. 

vi (S.C.C.), an omission is only a material error if it gives rise to the reasoned belief that the trial judge must have forgotten, 

ignored or misconceived the evidence in a way that affected his conclusion. Without this reasoned belief, the appellate court 

cannot reconsider the evidence. 
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16      In the present case, the Court of Appeal considered the decision of the trial judge and decided that it was within the 

scope of review to examine all the evidence and determine whether the trial judge weighed the evidence improperly. It is in 

reconsidering the evidence that the Court of Appeal determined that the trial judge had made material errors. As discussed 

above, this is not the proper method of appellate review. If the Court of Appeal had followed the appropriate method, it 

would not have reconsidered the evidence and found what it described as material errors in Warren J.’s decision. There was 

no scope for appellate intervention in this case. This can be illustrated by a review of the key difficulties that the Court of 

Appeal found in the trial decision. These difficulties can be divided into (i) concerns related to s. 24(1)(e) of the Act, (ii) the 

failure of the trial judge to consider the bonds that exist between Elijah and his paternal family (s. 24(1)(c)), (iii) an emphasis 

on the attitudes of the parties towards each other and Mr. Edwards’ extra-marital affairs, and (iv) the concern that the trial 

judge based his decision on stereotypical views including the tender years doctrine. 

 

A. Concerns Related to Section 24(1)(e) of the Act 

 

17      The Court of Appeal found that Warren J. focussed on the negative attributes of Mr. Edwards while ignoring those of 

Ms. Van de Perre. In addition, it found that he did not properly consider the parenting ability of each biological parent. The 

Court of Appeal held that the trial judge ignored the appellant’s troubling family background which, it stated, would impact 

her ability to raise a child, and found that Warren J. erred in finding that the appellant’s mother provided “some” childcare 

when, in fact, the appellant relied heavily on her mother. Finally, the Court of Appeal held that, based on the number of court 

orders related to access, the appellant might thwart access in the future. In essence, the concerns raised by the Court of 

Appeal relate to s. 24(1)(e) of the Act: the ability of Ms. Van de Perre and Mr. Edwards to exercise the rights and duties of 

custody. 

 

18      Dealing first with the parenting ability of Mr. Edwards, the reasons of the trial judge indicate that he did consider this 

factor. Warren J. mentioned that he was a good father to his twin daughters; however, he left the day-to-day childcare with 

his wife. There appears to have been very little additional evidence concerning Mr. Edwards’ parenting abilities. As noted by 

the trial judge, the respondent focussed on the negative attributes of the appellant and her social life, as well as her perceived 

interference with access, rather than his actual parenting ability. This was acknowledged by the Court of Appeal, which noted 

that the respondents’ counsel focussed primarily on the negative attributes of the appellant. The Court of Appeal also quoted 

portions of Dr. Korpach’s psychological evaluation, which was completed pursuant to s. 15 of the Act. It is noteworthy that 

there are several concerns regarding the parenting ability of Mr. Edwards stated therein that were not mentioned by the trial 

judge; for instance, the psychologist’s report states that Mr. Edwards spanks his twin daughters and that it will be difficult for 

him to learn day-to-day childcare requirements. The Court of Appeal attempts to infer positive evidence of Mr. Edwards’ 

parenting abilities from his success in basketball and his community activities. It can however hardly be said that the failure 

of the trial judge to discuss an inference made by the Court of Appeal was a material error. 

 

19      Second, the trial judge did not “ignore” the negative attributes of the appellant. These negative attributes, although not 

focussed on in detail, were referred to throughout the trial judge’s reasons. As an example, at para. 6, Warren J. stated: 

During the course of this very lengthy trial it became obvious that the plaintiff was doing her very best to minimize the 

extent of the conflict between the demands of her social life and the demands of her parental responsibilities, certainly 

during the first year of E.(l)’s life. Further, it was only when she was faced with the probability of evidence of her 

relationships with other men that she was forthcoming. Finally, I cannot accept her evidence that she has no memory of 

many of her long distance telephone calls and trips to the United States and I conclude that she was endeavoring to hide 

evidence which may have been embarrassing. 

 

20      Third, concerning the way in which the appellant was raised and the difficulties she faced during her childhood, the 

trial judge mentioned these from the outset. He specifically mentioned the appellant’s mother’s drug problem and the 

difficulties that the appellant had with her mother before Elijah was born. It is clear that Warren J. considered this evidence; 

therefore, there is no material error. 

 

21      Finally, the respondents stress the fact that the appellant objected to numerous access orders and argue that this is 

evidence that she would not follow ccess provisions. The Court of Appeal agreed. This is very speculative. There was no 
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evidence raised that indicated that the appellant failed to follow the court orders. The only suggestion of this is found in the 

wording of the June 15, 2000 order; however, this order was granted post-appeal and was therefore not available to the Court 

of Appeal or the trial judge for consideration. When one parent requests an extension of access, the other parent has the right 

to dispute the application. This does not mean that the appellant would not facilitate access if she were to get custody. 

Further, this does not imply that a court order will be necessary for all changes in access. The affidavit of Valerie Edwards 

dated February 14, 2000, almost a month prior to the Court of Appeal decision, supports the view that the appellant has 

agreed, without court intervention, to some modifications and extensions of access. The mere fact that she contested certain 

applications with regard to access is not evidence that she would not follow a court order. There is no evidence that the trial 

judge erred in finding, at para. 45, that “there has been extensive access which, by and large, has been facilitated by the 

plaintiff rather than thwarted”. 

 

B. The Failure of the Trial Judge to Consider the Bonds that Exist Between Elijah and His Paternal Family (Section 

24(1)(c)) 

 

22      The Court of Appeal held that the trial judge failed to consider the bonds that exist between Elijah and Mrs. Edwards, 

the twins and the respondents’ extended family. In fact, the trial judge discussed the bond between Elijah and Mrs. Edwards 

and his sisters. In addition, he explicitly stated, at para. 19: 

The defendant’s family continues to live in North Carolina and he has contributed to their financial needs. Other than 

knowing that his mother is alive and that he has two brothers and three sisters, I know very little of their circumstances. 

Mrs. V.E.’s father, a retired New York policeman, recently died. She testified that he was a very important factor in her 

life. Again, I know very little about other members of Mrs. V.E.’s family. 

The respondents state, at para. 115 of their factum, that there is evidence that the Edwards are “involved with and close to 

members of their respective extended families and Elijah knows who they are”. However, when reviewing the trial transcript 

at p. 596 of the respondents’ record, it is clear that Elijah only “knows” who these relatives are through pictures. At the time 

of trial, he had never met them. There was no evidence that the Edwards presently see or speak to family members mentioned 

peripherally in their testimony. The respondents simply did not put evidence forward concerning this, and the trial judge 

mentioned this lack of evidence in his reasons. As such, there is no material error in this regard that would open the door to 

appellate intervention. 

 

C. An Emphasis on the Attitudes of the Parties Towards Each Other and Mr. Edwards’ Extra-marital Affairs 

 

23      Aside from the above findings, which implicate ss. 24(1)(e) and 24(1)(c) of the Act, the Court of Appeal found that the 

trial judge made findings of credibility but was diverted by the arguments made concerning Mr. Edwards’ extra-marital 

affairs and the parties’ attitudes towards each other. The Court of Appeal remarked that the trial judge criticized Mrs. 

Edwards for blaming the appellant for the relationship with Mr. Edwards. It stated that the appellant was in part to blame but, 

in any event, this had nothing to do with the best interests of the child. I disagree with this conclusion. First, it is irrelevant 

who is to blame for the extra-marital affair. However, the parties’ attitudes towards and views of each other are important. 

These attitudes might impact the emotional well-being of the child and, as such, must be considered pursuant to s. 24(1)(a) of 

the Act. A child should be with someone who fosters the relationship between him or her and the non-custodial parent. The 

trial judge’s finding that the respondents both blame the appellant for the relationship and both believe that she is a 

“gold-digger” might be relevant in this respect. This discussion by the trial judge does not justify appellate intervention. 

 

24      With respect to the discussion of Mr. Edwards’ extra-marital affairs, the Court of Appeal found that Warren J. 

incorrectly considered the impact of these relationships on the marriage of the respondents. It held that a marriage breakdown 

was speculative and that the trial judge considered Mr. Edwards in isolation from his family. It found that this was a material 

error of law. Again, I disagree. Warren J. did not consider Mr. Edwards in isolation from his family. Rather, he considered 

both biological parents as individuals as well as in conjunction with their support network. This is consistent with ss. 

24(1)(a), 24(1)(c) and 24(1)(e). 

 

25      I agree with the Court of Appeal that a trial judge cannot consider a parent completely in isolation from his or her 

support network. Step-parents and siblings are important in a child’s life (s. 24(1)(c)). These individuals play an important 
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role in the child’s emotional well-being (s. 24(1)(a)) since they are a part of the family unit in which the child might end up 

living. The negative and the positive traits and influences of step-parents must be considered. This being said, there is a 

distinction between taking a step-parent into consideration to determine the family unit in which the child would live if that 

biological parent were awarded custody and taking a step-parent into consideration to determine if his or her positive 

qualities are sufficient to override the negative qualities of his or her custody-seeking spouse. Section 24(1)(e) is clear and 

requires the trial judge to consider the ability of the person who can exercise custody to actually exercise the right and duties 

adequately. As will be discussed later in this case, this refers to Mr. Edwards and Ms. Van de Perre. 

 

26      Section 24(1)(e) requires that the trial judge consider the merits of each applicant with regard to the whole context. In 

most families, the biological parent is not completely alone. He or she will have support networks to help him or her in times 

of need. In many cases, there is also an actual family unit that must be considered in determining if the parent applying for 

custody is capable of adequately parenting the child. In some cases, the family unit will assist the custodial parent; in others, 

it may hinder good parenting. Support networks and family units are, however, only two of many factors to be considered. 

Pursuant to the specific wording of s. 24(1)(e), the objective in every case is to determine the parenting abilities of the 

specific person who will ultimately receive custody. 

 

27      In the present case, Mrs. Edwards and her daughters are important in determining the best interests of the child because 

of the bond that might exist between them and Elijah. This is stated in s. 24(1)(c) and, as discussed earlier, was noted by the 

trial judge. 

 

28      With respect to s. 24(1)(e), the trial judge considered the family unit when he discussed the stability of Mr. Edwards’ 

marriage. He considered the factual circumstances brought out in evidence and possible problems that might arise. Pursuant 

to s. 24(3) of the Act, the conduct of a parent cannot generally be considered; however, if this conduct impacts a factor stated 

in s. 24(1), such as the emotional well-being of Elijah or the ability of Mr. Edwards to exercise custody with and without 

Mrs. Edwards, it is relevant. When considering the family unit, the trial judge found that Mr. Edwards has a weak and 

unstable marriage. As such, this might impact the parenting support he receives both during the marriage and following a 

possible marriage breakdown. The appellant, on the other hand, will likely have her parents’ support and assistance until their 

death. 

 

29      Warren J. was also obligated to consider whether Mr. Edward’s conduct might impact his individual ability to exercise 

the duties and rights of custody. The trial judge and Court of Appeal both found that Mr. Edwards worked long periods of 

time away from home. He travelled extensively and Dr. Korpach stated that he was unlikely to terminate his work to care for 

his children. This said, it is important to add that many fathers and mothers work long hours; many are also required to travel 

extensively. Work commitments do not always have a negative effect on parenting. This is a circumstance which must be 

considered in light of all other relevant facts. In this particular case, Mr. Edwards not only has extremely long periods away 

from home, but it was also found by the trial judge that while at home, he is very active in the professional basketball social 

scene and has had several extra-marital affairs. This, combined with the findings that he leaves all the day-to-day childcare 

activities to his wife, and the evidence of Dr. Korpach, which indicates that he might not learn this role, raises doubt as to his 

ability to parent on his own. 

 

30      A trial judge cannot give custody to a father merely because his wife is a good mother. Her presence is a factor but, 

overall, the court must consider if the applicant would make a good father in her absence. Even if the family were stable, this 

would not be determinative in a s. 24(1)(e) analysis. Here, it is Mr. Edwards’ personal capacity to exercise custody that must 

be considered, and the support provided by his wife is but a factor to be weighed in assessing these parental abilities. 

 

31      As a final note, s. 24(1)(a) might also be affected by the extra-marital affairs. The trial judge found that the daughters 

of Mr. and Mrs. Edwards were very upset when Mr. Edwards’ affair with the appellant was discovered. It is probable that 

Elijah would be affected in the same way if Mr. Edwards were to have another affair. 

 

32      In this case, it may be said that Mr. Edwards’ conduct impacts both ss. 24(1)(e) and 24(1)(a), and, as such, the trial 

judge was correct in considering his conduct. The Court of Appeal criticized Warren J. for not considering similar conduct of 

the appellant. It is clear from Warren J.’s reasons that he was aware of the appellant’s social behaviour; yet, he did not 

discuss any impact that this might have on her ability to parent Elijah. Instead, he found that the appellant was a good mother. 

This finding is supported by the evidence of Dr. Korpach who stated that the appellant has acquired good parenting skills 
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since learning of her pregnancy. It is unclear how her behaviour might affect her ability to exercise custody pursuant to s. 

24(1)(e) either by negatively impacting the family unit or her individual ability. In addition, it is unclear how this behaviour 

might impact Elijah’s emotional well-being. Without an impact on one of the factors in s. 24(1), her conduct is irrelevant and, 

pursuant to s. 24(3), should not be considered. Past or present conduct by a parent that does not, in the words of the Act, 

“substantially affect” the best interests of the child has no bearing on a custody determination and does not require comment. 

 

33      Returning to the test for appellate intervention, there is no indication that Warren J. erred materially in considering the 

attitudes of the parties towards each other or in considering the extra-marital affairs of Mr. Edwards. He noted s. 24(3) which 

provides that conduct cannot be considered unless it impacts a factor listed in s. 24(1) and, although he did not explicitly refer 

to the factors in question, he did discuss this conduct with reference to Mr. Edwards’ parenting abilities and Elijah’s 

emotional well-being. 

 

D. The Concern that the Trial Judge Based his Decision on Stereotypical Views Including the Tender Years Doctrine 

 

34      The Court of Appeal stated that it was unclear whether the trial judge considered all the factors in s. 24(1) or whether 

he considered the “tender years” doctrine or had a stereotypical view of one or both parties. First, as noted above, the trial 

judge clearly stated and discussed all factors listed in s. 24(1). With respect to the tender years doctrine, the trial judge, 

quoting from the case of Tyabji v. Sandana (1994), 2 R.F.L. (4th) 265 (B.C. S.C.), specifically stated that stereotypical 

gender views have no place in custody determinations. Nowhere in his reasons does the trial judge mention this doctrine or 

state that it is important for the child to be with the mother during his early years. In other words, there is absolutely nothing 

to give any indication that the trial judge even considered the tender years doctrine. As for other stereotypical views, the 

respondents argue that the trial judge incorrectly relied upon stereotypical views of Mr. Edwards as a Black man or as a 

Black basketball player. It is important to stress that nothing stated by Warren J. indicates a bias against Black people in 

general or Black basketball players in particular. The respondents rely upon Warren J.’s statements at trial during the cross  

examination of Dr. Korpach and argue that these indicate that he looked at Mr. Edwards only as a Black athlete. However, as 

noted by counsel for the appellant in reply, these statements were made as a result of the witness’s reference to the influences 

that the respondents’ culture had on his parenting abilities. As a result of this testimony, the court asked several questions 

related to this cultural impact. 

 

35      When one reconsiders the decision of Warren J. in light of the appropriate test for appellate review, there is no 

indication from his reasons that he made any material error or ignored any relevant evidence. Warren J. discussed all factors 

listed in s. 24 of the Act. It was not the role of the Court of Appeal to reconsider the evidence and determine if the trial judge 

properly weighed the evidence discussed in his reasons. 

 

II. The Importance of Race in the Custody Determination of a Child of Mixed Racial Heritage 

 

36      The Court of Appeal found that the trial judge gave “no consideration” to issues of race and interracial problems that 

Elijah might face. In fact, the trial judge noted that there had been some testimony at trial related to the race of Elijah and the 

importance of being exposed to his heritage and culture as the son of an African-American father. Rather than discussing the 

child’s race in detail, however, the trial judge noted that this child is of mixed race and, as such, his Caucasian Canadian 

heritage must also be considered. 

 

37      The interveners, the African Canadian Legal Clinic, the Association of Black Social Workers and the Jamaican 

Canadian Association, submit that race is a critical factor in custody and access cases. In my view, the importance of this 

factor will depend greatly on many factual considerations. The interveners state that there are key tools a Canadian biracial 

child will need in order to foster racial identity and pride: the need to develop a means to deal with racism and the need to 

develop a positive racial identity. The corollary to these needs is the parental ability to meet them. The interveners do not 

state that the minority parent should necessarily be granted custody; rather, the question is which parent will best be able to 

contribute to a healthy racial socialization and overall healthy development of the child. This question is one of fact to be 

determined by the courts on a case-by-case basis and weighed by the trial judge with other relevant factors. 

 

38      The interveners submit that, although some studies show that Black parents are more likely to be aware of the need to 

prepare their children to cope with racism, the main issue is which parent will facilitate contact and the development of racial 
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identity in a manner that avoids conflict, discord and disharmony. But again, this is only one factor to be considered by the 

trial judge. I would also add that evidence of race relations in the relevant communities may be important to define the 

context in which the child and his parents will function. It is not always possible to address these sensitive issues by judicial 

notice, even though some notice of racial facts can be taken; see R. v. Williams, [1998] 1 S.C.R. 1128 (S.C.C.). The weight to 

be given to all relevant factors is a matter of discretion, but discretion must be exercised with regard to the evidence. In 

essence, the interveners argue that race is always a crucial factor and that it should never be ignored, even if not addressed by 

the parties. They favour forced judicial consideration of race because it is essential in deciding which parent is best able to 

cope with difficulties biracial children may face. This approach is based on the conclusions reached concerning the present 

state of race relations in Canada. As I have said, racial identity is but one factor that may be considered in determining 

personal identity; the relevancy of this factor depends on the context. Other factors are more directly related to primary needs 

and must be considered in priority (see R. G. McRoy and C. C. Iijima Hall, “Transracial Adoptions: In Whose Best Interest?” 

in Maria P. P. Root, ed., The Multicultural Experience (1996), at pp. 71-73). All factors must be considered pragmatically. 

Different situations and different philosophies require an individual analysis on the basis of reliable evidence. 

 

39      There is also a distinction between the role of race in adoption cases and those cases involving two biological parents 

desiring custody; see G. Pollack, “The Role of Race in Child Custody Decisions Between Natural Parents over Biracial 

Children” (1997), 23 N.Y.U. Rev. L. & Soc. Change 603, at p. 617. In adoption cases, the situation might arise whereby the 

court must make an either/or decision; in other words, the child is either granted or denied exposure to his or her own 

heritage. Here, however, we have two biological parents, each of whom shares a part of the race and culture of the child. Of 

these two biological parents, one will be granted custody and one will be granted access. The result here is that Elijah will 

have exposure to both sides of his racial and cultural heritage. There was no evidence introduced to suggest that greater 

exposure to one’s racial background through custody as opposed to access is in the better interests of the child in every case. 

Consequently, cultural concerns are not the same as those involving prospective adoptive parents who do not share the same 

race and culture as the child. This said, I wish to note that the approach taken in this case is not new. In H. (D.) v. M. (H.), 

[1997] B.C.J. No. 2144  (B.C. S.C.), (subsequently conf’d by [1999] 1 S.C.R. 328 (S.C.C.)), Bauman J. considered a case 

involving an adoption dispute between two sets of grandparents: the mother’s biological father and her adoptive parents. The 

mother of the child was aboriginal and the father was African American. The mother’s adoptive parents were Caucasian and 

her biological father was aboriginal. In that case, counsel for the child’s biological grandfather argued that the child’s 

aboriginal heritage should be given great weight especially in light of the Child, Family and Community Service Act, 

R.S.B.C. 1996, c. 46, which notes the importance of cultural identity of aboriginal children in consideration of their 

well-being. Bauman J. stated, at paras. 46 and 47, that the child’s 

... aboriginal heritage and the ability of his biological grandfather to preserve and enhance it are important 

considerations, but we must not overlook the obvious fact that Ishmael has an African-American background and 

American citizenship. That heritage is also of importance and it is equally deserving of preservation and nurturing. This 

is not a case of taking an aboriginal child and placing him with a non-aboriginal family in complete disregard for his 

culture and heritage. ... 

... The submission that Ishmael’s aboriginal heritage is virtually a determining factor here, oversimplifies a very 

complex case. [Emphasis added.] 

He next proceeded to consider all factors which impact the best interests of the child, including his aboriginal heritage and, 

having weighed all these factors, decided that the parenting and family environment of the mother’s adoptive parents was 

superior and better served the child’s best interests. This Court upheld this decision. It is therefore clear that, even in adoption 

cases where it might play a more important role, race is not a determinative factor and its importance will depend greatly on 

the facts. 

 

40      Race can be a factor in determining the best interests of the child because it is connected to the culture, identity and 

emotional well-being of the child. New Brunswick, for example, has adopted legislation prescribing mandatory consideration 

of “cultural and religious heritage” for all custody determinations (Family Services Act, S.N.B. 1980, c. F-2.2, ss. 1 and 

129(2)). British Columbia has included similar language in its provisions regarding adoption, but not in those found in the 

Family Relations Act applicable in this case (Adoption Act, R.S.B.C. 1996, c. 5, s. 3). The adoption and custody contexts may 

differ because the adopted child will generally cease to have contact with the biological parent while custody will generally 

favour contact with both parents. Nevertheless, it is generally understood that biracial children should be encouraged to 

positively identify with both racial heritages. This suggests the possibility of a biracial identity (i.e. “forming an identity that 
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incorporates multiple racial heritages”, see Pollack, supra, at p. 619). It is important that the custodial parent recognize the 

child’s need of cultural identity and foster its development accordingly. I would therefore agree that evidence regarding the 

so-called “cultural dilemma” of biracial children (i.e. the conflict that arises from belonging to two races where one may be 

dominant for one reason or another) is relevant and should always be accepted. But the significance of evidence relating to 

race in any given custody case must be carefully considered by the trial judge. Although general public information is useful, 

it appears to be often contradictory (T. L. Perry, “The Transracial Adoption Controversy: An Analysis of Discourse and 

Subordination” (1993-94), 21 N.Y.U. Rev. L. & Soc. Change 33, at p. 59), and may not be sufficient to inform the judge about 

the current status of race relations in a particular community or the ability of either applicant to deal with these issues. 

 

41      For the Court of Appeal to intervene, it would have to find a material error. Although Warren J. did not discuss in 

detail the role that race plays in determining the best interests of the child, he did state that there is an overarching need for 

the child to be in a stable and loving environment. The limited findings of the trial judge on this issue reflected the minimal 

weight that the parties themselves placed on the issue at trial. Therefore, notwithstanding the role that race may play in 

custody determinations, it appears that the trial judge noted that this issue was not determinative and that, in this case, Elijah 

would be in a more stable and loving environment if custody was granted to the appellant. He clearly considered the mixed 

race of Elijah and implied that race may impact s. 24(1)(a) in some cases; however, the trial judge obviously was of the view 

that, even if the biological father provided some benefits as regards fostering a positive racial identity, these benefits did not 

outweigh the negative findings related to him. By intervening in the consideration of race by the trial judge, the Court of 

Appeal failed to apply the correct standard of review. It should not have intervened; this issue was given disproportionate 

emphasis at the initiative of the Court of Appeal. 

 

42      In this case, there was absolutely no evidence adduced which indicates that race was an important consideration. As 

noted by the appellant in her factum, there was essentially no evidence of racial identity by reason of skin colour or of race 

relations in Vancouver or North Carolina; there was no evidence of the racial awareness of the applicants or of their attitudes 

concerning the needs of the child with regard to racial and cultural identity. The issues of race and ethnicity were not argued 

at trial, nor were written submissions provided in the appeal. The sole evidence relied upon by the respondents in this Court 

was a blanket statement by Mrs. Edwards that the appellant could not teach Elijah what it was to be Black and the testimony 

of Dr. Korpach that Elijah would likely be considered to be of Black colour. The Court of Appeal acknowledged this, at para. 

48, where it stated: 

Perhaps because of the sensitivity of racial and cultural factors, counsel made very little reference to these matters, 

although Mrs. Edwards was asked in cross-examination whether she agreed that Elijah’s “heritage” was a “complicating 

issue” between the two parents. 

 

43      In fact, in this Court, counsel for the respondents stated that “neither of the parties wanted to touch it, because it’s so 

politically incorrect to say that race has any bearing” (emphasis added). This is an unacceptable reason for counsel to fail to 

raise evidence on a factor that he or she believes may impact the best interests of the child. Without evidence, it is not 

possible for any court, and certainly not the Court of Appeal, to make a decision based on the importance of race. 

Unfortunately, this is what the Court of Appeal did when Newbury J.A. stated, at para. 50: “If it is correct that Elijah will be 

seen by the world at large as ‘being black’, it would obviously be in his interests to live with a parent or family who can 

nurture his identity. ...” She further stated, at para. 51: 

... it seems to me likely that being raised in an Afro-American family in a part of the world where the black population is 

proportionately greater than it is here, would to some extent be less difficult than it would be in Canada. Elijah would in 

this event have a greater chance of achieving a sense of cultural belonging and identity and would in his father have a 

strong role model who has succeeded in the world of professional sports. 

 

III. The Addition of Mrs. Edwards as a Custodial Applicant at the Court of Appeal 

 

44      The trial was conducted from October 1998 to January 1999. The Family Relations Act was amended to add ss. 24(1.1) 

and 35(1.1) on December 8, 1998. The respondent Mrs. Edwards did not apply to become a custodial parent at this time. The 

trial judge mentioned that Mrs. Edwards had no custody rights to Elijah and made his order accordingly. 
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45      During the Court of Appeal hearing, the Court of Appeal itself invited counsel to make a custody application on behalf 

of Mrs. Edwards. The Court of Appeal later found that the trial judge had erred in stating that Mrs. Edwards had no custody 

rights. It found that the amended legislation allowed for her to request and be granted custody, and that procedural 

requirements were not an important impediment since Mrs. Edwards had been questioned at length at trial and the court had 

parens patriae jurisdiction to act in the best interests of the child. 

 

46      When faced with a custody determination, the role of the Court of Appeal is to analyse the trial decision in its proper 

context. In other words, in making its decision, it must take notice of the persons who are the actual parties before the court. 

Mrs. Edwards did not apply for custody during the trial. As a result, it can hardly be said that Warren J. erred in not awarding 

joint custody to her and Mr. Edwards. 

 

47      The Court of Appeal relied upon its parens patriae jurisdiction to award custody to a new party together with Mr. 

Edwards; in my view, adding a party on the initiative of the Court of Appeal is unfair to other parties and does not fall within 

the court’s supervisory role. Parens patriae jurisdiction does not justify the avoidance of the rules of civil procedure. The 

respondents rely on Rule 15(5) of the British Columbia Supreme Court Rules, Reg. 221/90, which states: 

Rule — 15 Change of Parties 

. . . . . 

(5)(a) At any stage of a proceeding, the court on application by any person may 

. . . . . 

(ii) order that a person, who ought to have been joined as a party or whose participation in the proceeding is 

necessary to ensure that all matters in the proceeding may be effectually adjudicated upon, be added or substituted 

as a party, and 

(iii) order that a person be added as a party where there may exist, between the person and any party to the 

proceeding, a question or issue relating to or connected 

(A) with any relief claimed in the proceeding, or 

(B) with the subject matter of the proceeding, 

which in the opinion of the court it would be just and convenient to determine as between the person and that party. 

 

48      For Mrs. Edwards to be added in accordance with Rule 15, the court must find that she “ought to have been joined” or 

“is necessary”. I do not believe that it can be said that it was “necessary” that she become a party to the proceedings or that 

she “ought to have been joined” as a party. Rule 15(5)(a) is meant to cover situations where it is practically necessary for a 

person to be added as a party for the proper determination of the case; in a custody case, where the trial judge finds that both 

biological parents are suitable, even though they might not be perfect parents, it is not necessary for others to be added as 

parties, and the court should not try to find on its own a better party to whom custody should be granted. There is no 

indication that the trial judge in the case at bar erred in this regard, and there is therefore no reason for appellate intervention. 

 

49      In this case, Mrs. Edwards, who was not a party, did not apply for custody at trial, and it was wrong for the Court of 

Appeal to initiate this process. The parties were Mr. Edwards and Ms. Van de Perre. In suggesting that Mrs. Edwards apply 

for custody, the Court of Appeal essentially added a party to a custody dispute on its own initiative. If Mrs. Edwards was to 

be considered, it would have to be by the trial judge, and a decision would have to be taken in light of all relevant evidence 

and pursuant to a satisfactory cross-examination on that basis. In the circumstances, since Mrs. Edwards was the cornerstone 

of her husband’s case, she had little choice but to apply for custody after the intervention by the appellate court; otherwise, 

she would have risked irreparable damage to her husband’s case. The Court of Appeal had no power to intervene in such a 

manner and, as a result, exceeded its jurisdiction. 

 

50      It should also be noted that, even if the Court of Appeal had been correct in finding that the trial judge should have 

added Mrs. Edwards by reason of the court’s parens patriae jurisdiction, it still exceeded its jurisdiction in finding that the 
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trial judge would have awarded custody to Mr. and Mrs. Edwards jointly, had Warren J. not made this supposed error. 

Custody determinations are necessarily decisions of mixed law and fact. Even if it were possible in law to allow the pleadings 

to be amended and award custody to Mrs. Edwards jointly with her husband, this consideration is only the legal aspect of a 

custody decision; it does not deal with the findings of fact. The only statement made by the trial judge as to Mrs. Edwards’ 

ability to parent Elijah was that if left to her alone, she would fulfill Elijah’s best interests. The Court of Appeal inferred from 

this statement that if the trial judge believed he could grant custody to Mr. and Mrs. Edwards, he would have. The Court of 

Appeal stated, at para. 44: 

... I do not believe the procedural deficiency should preclude a custody award in favour of Mr. and Mrs. Edwards jointly. 

As I read the trial judge’s Reasons, this was the outcome he would have preferred, from the viewpoint of Elijah’s best 

interests, had he thought that option was available. [Emphasis added.] 

 

51      Although the trial judge thought very highly of Mrs. Edwards and her parenting ability, he never stated that he would 

prefer to grant custody to Mrs. Edwards along with Mr. Edwards. Rather, the trial judge said that Mrs. Edwards alone 

satisfies Elijah’s best interests. The trial judge did not think highly of Mr. Edwards, nor did he think his unstable family unit 

was in the best interests of the child. The Court of Appeal erred in making this finding of fact, which is contrary to the actual 

findings of the trial judge. If it was open to the Court of Appeal to add Mrs. Edwards as a party, which it was not, this should 

have been returned to trial for a determination of the best interests of the child. Upon return to trial, evidence should have 

been adduced concerning the impact of such a decision. As noted by the appellant, at para. 119 of her factum, the Court of 

Appeal heard and allowed no argument on this issue. I also note in passing that a contest between biological parents and 

non-parents gives rise to special considerations which were not addressed here; see K. (K.) v L. (G.), [1985] 1 S.C.R. 87 

(S.C.C.); Reid v. Watts, [1992] B.C.J. No. 1610  (B.C. S.C.); L. (A.) v. K. (D.), supra, at para. 25. 

 

52      Given the above conclusions, the appeal is allowed. The judgment of the British Columbia Court of Appeal is set aside 

with costs throughout and the decision of Warren J. is restored. 

 

Appeal allowed. 

Pourvoi accueilli. 

Footnotes 

* A corrigendum issued on October 11, 2001 has been incorporated herein. 
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Headnote 

 

Health law --- Physicians and surgeons — Relationship with patient — Consent to treatment — Disclosure of risk (informed 

consent) — General 

Evidence abundant and compelling that 16-year-old plaintiff had sufficient intelligence and understanding to be sole person 

to give informed consent to operation. 

Health law --- Physicians and surgeons — Relationship with patient — Consent to treatment — Disclosure of risk (informed 

consent) — Materiality of risk 

Surgeon failed to reveal risk which had grown due to fact that this was third operation. 

Health law --- Physicians and surgeons — Relationship with patient — Consent to treatment — Disclosure of risk (informed 

consent) — Alternative treatments or procedures 

Surgeon failed to inform plaintiff that there were three alternative methods that could be used in operation. 

Practice --- Practice on appeal — Powers and duties of appellate court — General 

Appellate court set out its legal opinion on two legal questions that were not addressed by trial judge which made trial 

judge’s conclusion, in relation to adequacy of risk discussion, insupportable as matter of law. 

The plaintiff was a 16-year-old girl who suffered from a heart condition which had necessitated two previous coarctation 

repair surgeries by a doctor and a surgeon, both of which had been successful. The time between the second and third 

surgeries was 11 years. The third surgery was to be performed by a surgeon. Going into the operation, the surgeon’s plan was 

to avoid the use of a bypass because of the potential risk of hemorrhage, and to use a shunt only if the patient’s collateral 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=5471&serNum=2002455598&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Van Mol (Guardian ad litem of) v. Ashmore, 1999 BCCA 6, 1999 CarswellBC 43  

1999 BCCA 6, 1999 CarswellBC 43, [1999] 6 W.W.R. 501, [1999] B.C.J. No. 31... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2 

 

circulation was inadequate. During the course of the operation, a rare complication occurred in which the aorta was torn. The 

tear was difficult to control, and as a result, the patient’s aorta was cross-clamped for over two hours without any form of 

bypass assisting the perfusion of blood to her spinal cord. After the operation, the patient suffered from a non-functioning 

flaccid paraplegia that required her to use a wheelchair. 

The plaintiff and her parents brought an action in negligence against the doctor and the surgeon, and alleged negligence in the 

provision of advice prior to the surgery and in the failure to employ either a bypass or a shunt to protect the spinal cord 

during surgery. The trial judge dismissed the action on the grounds that a doctor was not guilty of negligence if he or she had 

acted in accordance with generally accepted practices. At the time the surgery was performed, there was no accepted method 

of ensuring protection of the spinal cord in surgery of this sort. The approach taken by the surgeon was one of several 

acceptable approaches consistent with an established body of medical opinion. The surgeon’s conduct fell within the 

acceptable standard of an ordinary cardiac surgeon acting with prudence and diligence. 

In addition, neither the plaintiff nor the parents had any recollection of discussing the risk of potential paraplegia with either 

the surgeon or the doctor. The doctor testified that he had had no such discussion with the patient or her parents and he 

assumed that the surgeon, who would be performing the operation, would do so. The surgeon had no specific recollection of 

discussing paraplegia, but was certain that he would have discussed it, since to do so was his usual practice. The plaintiff and 

her parents brought an action against the doctor and the surgeon for failure to disclose risks associated with the surgery and to 

obtain informed consent. The trial judge dismissed the action on the grounds that, considering the evidence as a whole, it was 

probable that the surgeon had the appropriate discussion of risks with the plaintiff and her parents, and had obtained their 

consent to the operation. The plaintiff and her parents appealed from the trial judge’s finding on the grounds that she erred in 

finding that the surgeon was not required to foresee, and plan for, a tear in the aorta, and she erred in finding that the 

surgeon’s approach conformed to an accepted standard medical practice. In the alternative, the plaintiff and her parents 

appealed on the ground that the trial judge erred in her failure to find that the standard medical practice to which the surgeon 

conformed was itself negligent. 

Held: The appeal was allowed. 

Per Lambert J.A. (Huddart J.A. concurring): Although the trial judge treated the plaintiff’s parents as the persons who must 

give informed consent, the plaintiff was the only one that could give informed consent. The evidence was abundant and 

compelling that the plaintiff had the same capacity as any person of full age and capacity and was entitled to be treated in the 

same way that any person of full age and capacity should have been treated. The trial judge’s conclusion was in error in both 

fact and law on the mixed question of fact and law that it represented. If the child did not have sufficient intelligence and 

understanding to consent, then only the parents could consent and their consent would be sufficient. But once the child had 

sufficient intelligence and understanding to consent, then the consent of the child alone would be sufficient. The capacity of 

the parents to consent on behalf of the child did not coexist with the child’s own capacity to consent or refuse consent. 

Although the trial judge correctly recorded the evidence when she stated that the risk of paraplegia in coarctation repair 

surgery, in general, was .41 per cent, she misapplied that evidence and drew an incorrect conclusion from it in relation to the 

plaintiff. The risk of paraplegia in this third coarctation repair surgery was significantly greater than that in a first repair 

operation. One expert witness said the risk grew to three to four per cent. In the plaintiff’s case, the evidence suggested that 

the risk of paraplegia should have been considered to be anywhere between one and four per cent. 

As part of the process of obtaining informed consent, the surgeon was required to tell the plaintiff about the three alternative 

methods for this third coarctation repair operation, which included the methods that were available and in widespread use 

such as using a bypass machine or other prophylactic protection when performing this operation. The surgeon should have 

made it possible for the plaintiff to exercise a choice to ask for prophylactic protection. The surgeon did not engage in such a 

discussion with the plaintiff, and failing to do so in the circumstances was a breach of duty of care to her. He deprived her of 

the opportunity to make an informed choice of having the operation performed with prophylactic protection in place. 

No conclusion was reached in the appellate court that was contrary to the finding of the trial judge that the surgeon was not 

negligent in adopting the surgical procedure that he did, in embarking on the operation without a system of prophylactic 

protection in place, or in the deployment of his skills. The fact that there were three separate and distinguishable surgical 

alternatives for conducting the operation could not be disputed on the evidence. The trial judge made no finding of fact, or of 

mixed fact and law, that was inconsistent, expressly or implicitly, with either of these two conclusions. However, as the 
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appellate court set out its legal opinion on two legal questions that were not addressed by the trial judge, it made the trial 

judge’s conclusion, in relation to the adequacy of the discussion of risks, insupportable as a matter of law. 

Per Goldie J.A. (dissenting): There was sufficient authority to indicate that there was a professional responsibility on the part 

of the surgeon to act in the child’s best interests. This includes consulting with and obtaining the parents’ consent in all but 

clearly defined circumstances, such as abandonment, unavailability or emergency. Such circumstances were absent in this 

case. The trial judge correctly looked at the course of the whole relationship between the plaintiff family and their medical 

advisors in order to decide whether there was an adequate risk disclosure to support the actual consent of the plaintiff and her 

parents. A prudent surgeon would obtain both the child’s and the parents’ consent. 

There was insufficient evidence to support the conclusion that the risk of the third operation to the plaintiff was three to four 

per cent. 

The trier of fact is required to take into account the circumstances of the plaintiff’s extensive history and the surgeon’s 

intimate knowledge of the medical circumstances, and then to determine the scope of the duty to disclose material risks and 

to decide whether there had been a breach of that duty. The trial judge’s finding on the issue of disclosure of material risks 

conformed to the leading case authority in this area. 

The trial judge did not misapprehend, misunderstand or overlook evidence which would demonstrate within accepted 

authorities that she was plainly wrong in her judgment. In the result, the appellate court’s majority decision was an indirect 

substitution of an appellate opinion for which no warrant in law existed. 

APPEAL by plaintiff and parents from trial judge’s decision of (May 30, 1996), Doc. Vancouver C921169 (B.C. S.C.) that 

surgeon was not negligent. 

 

Lambert J.A. (Huddart J.A. concurring): 

 

I 

 

Index 

 

1      For convenience of cross-reference. I have divided these reasons into the following Parts: 

I. INDEX 

II. THE NATURE OF THE CLAIM 

III. AN OUTLINE OF THE TRIAL PROCEEDINGS 

IV. THE STANDARD OF REVIEW 

V. MELANIE’S MEDICAL HISTORY 

VI. THE OPERATION 

VII. THE CONDUCT OF THE OPERATION: THE FIRST GROUND OF CLAIM 

VIII. THE CONDUCT OF THE OPERATION: THE EVIDENCE 

IX. THE CONDUCT OF THE OPERATION: THE TRIAL JUDGMENT 

X. THE CONDUCT OF THE OPERATION: THE APPELLANT’S ARGUMENT 
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XI. THE CONDUCT OF THE OPERATION: SUMMARY, OBSERVATIONS AND CONCLUSIONS 

XII. INFORMED CONSENT: THE SECOND GROUND OF CLAIM 

XIII. INFORMED CONSENT: A SIXTEEN-YEAR OLD PATIENT 

XIV. INFORMED CONSENT: SURGICAL ALTERNATIVES 

XV. INFORMED CONSENT: THE STANDARD OF CARE FOR MELANIE 

XVI. INFORMED CONSENT: THE FINDINGS AND THE EVIDENCE 

XVII. INFORMED CONSENT: SUMMARY AND CONCLUSIONS 

XVIII. LARYNGEAL NERVE DAMAGE 

XIX. SYNOPSIS 

XX. DISPOSITION 

 

II 

 

The Nature of the Claim 

 

2      The claim by Melanie Ann Van Mol against Dr. Ashmore rests on two grounds. 

 

3      The first ground is that Dr. Ashmore was negligent in embarking on a surgical procedure to remedy a narrowing of 

Melanie’s aorta without a system of prophylactic protection available or in place to reduce the risk of haemorrhaging and the 

risk of cutting off the circulation of blood to her spine and lower body for a period which would create a very significant 

possibility of permanent paralysis of her lower limbs. 

 

4      The second ground is that Dr. Ashmore was negligent in failing to inform Melanie of the material risks and the special 

or unusual risks of the contemplated surgical procedure, and in failing to permit Melanie to participate, through seeking a 

second opinion or otherwise, in the decision about which of three or more available surgical alternatives should be adopted in 

her case. 

 

III 

 

An Outline of the Trial Proceedings 

 

5      The claim was put forward over 35 days of trial. Melanie gave evidence on her own behalf. Her father, who was her 

guardian ad litem when the action was begun, also gave evidence, and so did her mother. Dr. Sett and Dr. LeBlanc, who were 

participants in the operation, were called as witnesses on behalf of Melanie. Dr. Patterson, who was involved in Melanie’s 

care for many years as a pediatric cardiologist, and Dr. Ashmore, the pediatric cardiac surgeon in charge of the operation, 

gave evidence as defendants. Expert evidence was presented by both sides. Dr. Gillis, Dr. Cornel, and Dr. Miyagishima were 

called by the plaintiffs. Dr. Penkoske and Dr. Trusler were called by Dr. Ashmore. 

 

6      Madam Justice Kirkpatrick conducted the trial. Her reasons occupy 65 pages. They are available at 1996CarswellBC 

1244. The facts and her conclusions from those facts are very fully set out in her reasons. I do not propose to summarize 

those reasons. I will assume that anyone interested in these reasons will be familiar with Madam Justice Kirkpatrick’s 

reasons. I will confine my references to the trial judge’s reasons to points which are relevant to my consideration of the 

precise issues in this appeal. 
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7      Madam Justice Kirkpatrick dismissed the action entirely. She addressed both grounds of claim. She heard evidence 

about the assessment of damages but made no assessment. After her reasons were delivered the parties joined in a submission 

requesting that damages be assessed, but Madam Justice Kirkpatrick declined to make the assessment. 

 

IV 

 

The Standard of Review 

 

8      The task of a Court of Appeal in a negligence appeal has been addressed a number of times by the Supreme Court of 

Canada. There was no disagreement between counsel on this appeal about the scope of the function of a Court of Appeal. The 

questions that are open for examination by an Appeal Court were put in this way by Madam Justice McLachlin for a 

unanimous nine-judge panel of the Supreme Court of Canada in Toneguzzo-Norvell (Guardian ad litem of) v. Burnaby 

Hospital, [1994] 1 S.C.R. 114 (S.C.C.) at p. 121-122: 

It is now well established that a Court of Appeal must not interfere with a trial judge’s conclusions on matters of fact 

unless there is palpable or overriding error. In principle, a Court of Appeal will only intervene if the judge has made a 

manifest error, has ignored conclusive or relevant evidence, has misunderstood the evidence, or has drawn erroneous 

conclusions, from it. ... A Court of Appeal is clearly not entitled to interfere merely because it takes a different view of 

the evidence. The finding of facts and drawing of evidentiary conclusions from facts is the province of the trial judge, 

not the Court of Appeal. 

. . . . . 

I agree that the principle of non-intervention of a Court of Appeal in a trial judge’s findings of fact does not apply with 

the same force to inferences drawn from conflicting testimony of expert witnesses where the credibility of these 

witnesses is not in issue. This does not however change the fact that the weight to be assigned to the various pieces of 

evidence is under our trial system essentially the province of the trier of fact, in this case the trial judge. (my emphasis) 

 

9      So the relevant questions for a Court of Appeal in relation to arguments on issues of fact are: 

1. Is there a palpable and over-riding error? 

2. Is there a manifest error? 

3. Has the trial judge ignored conclusive or relevant evidence? 

4. Has the trial judge misunderstood the evidence? 

5. Has the trial judge drawn erroneous conclusions from the evidence? 

 

10      I think that the first two questions must come to this: A Court of Appeal is not to retry the case as if it were assessing 

the evidence for itself and reaching its own conclusions. It must defer to the trial judge’s findings and conclusions on 

questions of fact, not simply because the trial judge is in a better position to assess the quality of the oral evidence by 

observation of the witnesses, but also because the law assigns the making of the findings of fact to the trial judge, and, unless 

the findings are shown to be wrong, they must stand and must be accepted by a Court of Appeal. 

 

11      So a Court of Appeal must decide whether the trial judge’s findings and conclusions of fact have been shown to be 

wrong in a way which either must have altered the result or may well have altered the result. Surely what is meant by the 

descriptive adjectives “palpable” and “manifest” must be that the error can be identified and can be shown to be an error. The 

importance of identifying the error is stressed in Beaudoin-Daigneault v. Richard, [1984] 1 S.C.R. 2 (S.C.C.) at p. 9. Surely, 

also, what is meant by the adjective “over-riding” must be that the error is one which either must have altered the result or 

which may well have altered the result. 
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12      I think that the third, fourth and fifth questions must represent examples of specific kinds of palpable, manifest and 

over-riding errors in relation to the treatment of the evidence. So the questions confronting the Court of Appeal in relation to 

suggestions that the trial judge ignored or misconceived relevant evidence, or drew wrong conclusions from it, must still be 

whether the error can be identified and can be shown to be an error, and whether the error is one which either must have 

altered the result or may well have altered the result. 

 

13      Sometimes a trial judge may state a piece of evidence in his or her reasons in a way which is clearly incorrect. But 

much more often the appellant’s argument rests on the fact that the trial judge omitted to refer to a piece of evidence that was 

relevant to a conclusion or finding of fact. Such an omission is not itself an error unless the circumstances are such that the 

omission must give rise to a reasoned belief that the trial judge must have forgotten, ignored, or misconceived the evidence in 

a way which affected his or her conclusion. More usually, the omission is only one factor in the overall task facing the Court 

of Appeal in relation to questions of fact. The task is one which the Court must face, whether the particular evidence is 

referred to in the trial reasons or not. That task is to decide whether, on the basis of all the evidence, there was a body of 

evidence which was properly, judicially, and reasonably capable of supporting the conclusion which the trial judge reached. 

 

14      As I have said, the parties to this appeal did not disagree about the nature of the task that was before the Court on this 

appeal. 

 

V 

 

Melanie’s Medical History 

 

15      Melanie was born on 8 November, 1973 with a narrow section (a coarctation) in her aorta. The diagnosis was made by 

Dr. Patterson, then a pediatric cardiologist at Vancouver General Hospital, who has continued to be involved in Melanie’s 

cardiac care. Unless remedied, such a narrowing creates increased risks to life and health. When Melanie was two years old, 

in 1975, she underwent a surgical procedure of patch aortoplasty to repair the coarctation, at Vancouver General Hospital. 

The surgery was performed by Dr. Ashmore. It was designed to widen the narrow part of the aorta by opening it up and 

sealing it with a permanent patch. Some significant narrowing remained after that operation and when Melanie was six, in 

1979, she was operated on, a second time, for a second coarctation repair by graft patch aortoplasty. Again Dr. Ashmore was 

the surgeon. However, the problem remained serious enough to require further intervention. In 1987, when Melanie was 

thirteen, a third procedure was undertaken. This time it was decided, after consultation between Dr. Patterson and Dr. 

Ashmore, that a balloon angioplasty would be attempted in an effort to widen the aorta without surgically exposing it. Dr. 

Patterson performed that procedure. Still the problem remained. It continued to be a threat to Melanie’s long-term health and 

to her life expectancy. 

 

16      At a cardiac surgical conference (”rounds”) on 13 March, 1989, a conclusion was reached that a third aortoplasty or 

coarctation repair was to be recommended for Melanie. Dr. Ashmore was regarded as the surgeon responsible for surgical 

procedures to be performed on Melanie. By then he was the senior pediatric cardiac surgeon at B.C. Children’s Hospital. Dr. 

Ashmore was present at the conference when the decision was made and so were Dr. LeBlanc, an experienced pediatric 

cardiac surgeon at B.C. Children’s Hospital, and Dr. Patterson. 

 

17      There were several potential problems with the projected surgery, all of which were recognized at the “rounds”. First, 

as in all coarctation repairs the aorta would have to be isolated, clamped and dissected, but the scarring and adhesions which 

would have been left from Melanie’s previous two operations would make that isolation and dissection time-consuming and 

difficult. Second, the aorta itself might be particularly fragile (or “friable”) as a result of the first two operations and the 

balloon angioplasty. Finally, the collateral circulation, or the means by which Melanie’s system naturally re-routed blood 

flow around the coarctation, might not be sufficient to keep up an adequate supply of blood to her lower body for the duration 

of the surgery. 

 

18      On 30 March, 1989, Dr. Patterson wrote to Melanie’s parents with the recommendation arising from the “rounds” 

conference on 13 March that a third surgical repair be carried out. The surgery was scheduled for the summer of 1989. 

Melanie was admitted to B.C. Children’s Hospital on 27 August, 1989, for the third attempt at surgical repair of the 

coarctation, but the surgery was cancelled because of a labour dispute. The surgery was rescheduled and cancelled a number 

of times over the next several months. Melanie was re-admitted to B.C. Children’s Hospital on 22 February, 1990 and, after 
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one final postponement, the surgery took place on 26 February, 1990. Melanie was then aged sixteen years and three months. 

 

VI 

 

The Operation 

 

19      Dr. Ashmore’s plan for the operation was to enter the chest through the old incision on the left side at the base of the 

fourth rib and to follow a direct path to the coarctation site where he proposed to expose and free a sufficient length of the 

aorta to insert a clamp around it. He then proposed to test whether the collateral blood supply to the spine and lower limbs 

was such that the spine and lower limbs could come through the operation unimpaired. If it was not, then he proposed to use 

a Gott Shunt, essentially a tube which would be inserted above the coarctation site and below the coarctation site in the aorta 

and which would allow a flow of blood to bypass the coarctation site and support the spine and lower body. Once the flow of 

blood was assured, the coarctation would be repaired by a patch or a tube, and the operation would be concluded. 

 

20      Dr. Ashmore began the operation in accordance with his plan. He was assisted by Dr. Sett, a cardiac surgical resident. 

It took 89 minutes to reach and expose the coarctation site in the aorta. Dr. Ashmore said the adhesions were a major problem 

and a lot of vascular adhesions needed to be divided before the aorta could be exposed. Dr. Ashmore also said that the 

proximal aorta was extremely thin-walled and that meant that dissection had to be done very carefully. After the aorta was 

exposed a clamp was passed across the aorta. As that was being done a tear was created in the posterior wall of the aorta, and 

Melanie started to haemorrhage. From that point on, the main focus of the operation was to repair the tear and control the 

haemorrhage; the lack of control over the aortal laceration and the compromised position of the aorta meant it was no longer 

possible to consider the insertion of a Gott Shunt. The aorta had only been partially freed from its surrounding adhesions, and 

there was not enough room to move the clamp further up it. Dr. Ashmore opened the aorta and tried to repair the tear from 

inside, but failed. 

 

21      Dr. LeBlanc, who was present in the hospital, heard of the problem confronting Dr. Ashmore and went to help. He 

arrived between 90 and 110 minutes after the tear had occurred. Dr. LeBlanc decided that more aorta had to be isolated so 

that the position of the clamp could be changed. He took control of the changed procedure, and after a sufficient amount of 

the aorta had been freed he inserted a 30 mm tubular graft which had the effect of remedying both the tear and the 

coarctation. The operation was then concluded. 

 

22      Melanie’s collateral blood flow was never measured, and obviously no Gott Shunt or bypass machine had been used. 

By the time the operation was over, the blood flow to Melanie’s spine and lower limbs had been cut off for approximately 

two hours and fifteen minutes. 

 

23      Melanie has never recovered the use of her legs. She has a non-functional flaccid paraplegia. She has bowel and 

bladder control but is confined to a wheelchair. She also suffered injury to her recurrent laryngeal nerve. That has left her 

with a somewhat hoarse voice which she has difficulty in modulating. No evidence relating to the effectiveness of the 

coarctation repair was referred to in the course of argument in this appeal, but it was said that Dr. LeBlanc’s intervention in 

the operation may well have saved Melanie’s life. 

 

24      At an interdisciplinary meeting held on 9 March, 1990 at B.C. Children’s Hospital, Dr. Ashmore spoke to many of 

those involved in Melanie’s care about the surgery and about Melanie’s future care. Nurse Cook, a clinical nurse who is a 

nurse specialist in cardiac surgery and who was involved with Melanie throughout the procedures of 1989 and 1990, took 

notes of the meeting. She said she took them as accurately as possible. Her record of the meeting describes those present, 

recalls Dr. Ashmore’s report about his consultations with the neurology team about Melanie’s prognosis, discusses a plan 

involving care and treatment of Melanie at the G.F. Strong Rehabilitation Centre, then sets out an explanation given to the 

group by Dr. Ashmore about his rationale for not using a cardio-pulmonary bypass in Melanie’s surgery, and concludes with 

an approach to take with Melanie’s care. Dr. Ashmore said, in evidence, that the report prepared by Nurse Cook was not 

accurate and that he could not have said what she reported him to have said. 

 

25      The policy of the surgical staff of B.C. Children’s Hospital was to prepare a report of each operation within 48 hours 

after it took place. That policy was instituted by Dr. Ashmore. Melanie’s operation took place on 26 February, 1990. Dr. 

Ashmore’s surgical report of the operation was dictated on 4 May, 1990, more than two months after the operation, and was 
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transcribed three days after that. 

 

26      Dr. Ashmore was 64 years old when he operated on Melanie on 26 February, 1990. He had just had his 70th birthday 

when he testified in 1996. He retired shortly after this operation, perhaps on reaching his 65th birthday. He had had a very 

distinguished surgical career. Dr. Ashmore was succeeded as Chief of Pediatric Cardiac Surgery at B.C. Children’s Hospital 

by Dr. LeBlanc who still held that position at the time of trial. 

 

VII 

 

The Conduct of the Operation: The First Ground of Claim 

 

27      Once it had been decided that some surgical intervention must occur if Melanie was to be safeguarded from heart 

difficulties and a shortened life expectation, and once it had been decided that a third coarctation repair was the best form of 

surgical intervention, the remaining questions related to the method of coarctation repair. There is no disagreement between 

the parties in this case about whether surgical intervention had to occur, or about whether coarctation repair was the best form 

of surgical intervention. 

 

28      The point that divides the parties with respect to the first ground of claim is whether it constituted negligence to carry 

out the coarctation repair in Melanie’s case, where there had been two previous coarctation repair procedures and an 

angioplasty, leaving a high risk of very serious adhesions to dissect, and a highly fragile aorta, without a system of 

prophylactic protection available or in place to reduce the risk of cutting off the circulation of blood to Melanie’s spine and 

lower body for a dangerous length of time. 

 

29      Dr. LeBlanc, in his evidence, described the three possible surgical alternatives for carrying out the coarctation repair 

on Melanie in this way: 

I made the point this morning that there is a difference between techniques and options. When you repair a coarctation 

you have three techniques, which is to cross-clamp the vessel without anything else; to cross-clamp the vessels with 

bypass, meaning the heart/lung machine; or to cross-clamp the vessels with the Gott Shunt. These are three techniques to 

repair this. 

The cross-clamping without anything else is the most straightforward method. If no problems are anticipated, it is commonly 

used. Where there may be problems the alternatives available are the cardiopulmonary bypass or a more limited bypass, or 

the use of the Gott Shunt. 

 

30      A cardiopulmonary bypass requires the presence of a heart-lung machine and operators for the machine, one of whom 

is known as a perfusionist. The machine can be made available hooked up and ready to begin work, on standby, or at various 

stages in between. There is some risk associated with using a bypass. Particularly, the patient must be “heparinized”, that is, 

given a blood-thinning agent to avoid the formation of clots either in the machine or in the patient’s own circulation. If 

haemorrhaging were to become a problem there would be a risk of excessive bleeding, so the heparinization would have to be 

reversed with a drug called Protamine and the bypass discontinued. There were at least two methods of bypass described in 

the evidence. In one, oxygenated blood is pumped from the left atrial to the lower body by means of an incision in the groin 

and an insertion of a tube into the femoral artery. This form of bypass only requires use of the “heart” function of the 

heart-lung machine. A more complete bypass, called a “fem-fem” or femoral vein to femoral artery bypass, could also be 

used. This form of bypass takes deoxygenated blood from a tube inserted in the patient’s femoral vein, oxygenates the blood, 

and returns it to the patient’s femoral artery where it recycles around the lower body. The patient’s own heart and lungs are 

thus cut off completely from the lower body, and both parts of the heart-lung machine are used. 

 

31      The bypass machine reduces the risks of spinal cord damage during an operation by ensuring a steady flow of 

oxygenated blood to the spine and lower body while the aorta itself is cross-clamped. Risk of spinal cord damage increases 

swiftly with the length of time that the spine is denied blood. So in operations made more difficult and time-consuming by 

the presence of dense adhesions and a friable aorta, the availability and use of a bypass machine would have particular value 

in risk-reduction. 
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32      The Gott Shunt requires the insertion of the top of the shunt higher up the aorta than the coarctation site, and the 

insertion of the bottom of the shunt below the coarctation site and so creates an immediate bypass of the coarctation site. The 

two insertions are made into the aorta at places where the aorta should be comfortably strong, but the extra dissection and the 

incisions in the aorta produce risks associated with the use of the Gott Shunt. 

 

33      Dr. Ashmore’s plan for the operation contemplated cross-clamping without anything else. It required that a test be 

made immediately after the clamping to determine whether sufficient blood was being carried to the spine and the lower 

limbs by collateral blood vessels already developed over time to cope with the coarctation. If the test indicated sufficient 

blood on an appropriate blood gradient then the operation would proceed to repair the coarctation by a patch or a tube. If the 

test indicated that there was not sufficient blood on an appropriate blood gradient then the Gott Shunt would be inserted by 

further dissection and incisions in the aorta before returning to the repair of the coarctation. In short, it was not part of Dr. 

Ashmore’s plan of the operation to use the Gott Shunt prophylactically before cross-clamping, but to use it in order to ensure 

blood supply only if the blood supply was not naturally sufficient. 

 

34      It was the plaintiff’s position at trial, and continued to be the plaintiff’s position on the appeal, that Dr. Ashmore’s plan 

for the operation was not an appropriate plan for Melanie, having regard to her medical history, and that Dr. Ashmore was 

negligent in putting the plan into effect without the prophylactic protection of either a bypass machine or a Gott Shunt 

inserted before cross-clamping. 

 

VIII 

 

The Conduct of the Operation: The Evidence 

 

35      Seven doctors, including Dr. Ashmore and Dr. LeBlanc, gave evidence which bore on whether a bypass machine or a 

Gott Shunt should have been used prophylactically in this operation. 

 

36      Dr. Ashmore had himself performed 500 to 550 primary coarctation repairs, between 40 and 45 secondary coarctation 

repairs, and two third coarctation repairs. I understand that none of those patients died, though general mortality rates for 

those operations are between 5% and 15%. Melanie is the only one of Dr. Ashmore’s patients who suffered spinal cord 

injury. 

 

37      Dr. LeBlanc only considered Melanie’s case on one occasion before he joined the surgical team during the operation in 

progress on 26 February, 1990. That previous occasion was at the time of the “rounds” surgical conference with respect to 

Melanie on 13 March, 1989. In Dr. LeBlanc’s evidence about that conference, given both on examination for discovery and 

at trial, he said: first, that the presence of dense adhesions and the thinness of the aorta were both anticipated in the course of 

the conference; second, that it was his expectation that either a Gott Shunt or a bypass machine “should” be used 

prophylactically during this third coarctation repair operation on Melanie because of the anticipated presence of dense 

adhesions and a thin or friable aorta at the coarctation site; and third, that he suggested to Dr. Ashmore that a form of 

prophylactic protection should be used in Melanie’s operation. Dr. LeBlanc would himself have used a cardiopulmonary 

bypass because that was the technique which he had been trained to use and which he was accustomed to using. 

 

38      In the course of his evidence at trial, Dr. LeBlanc was asked about the risk of paraplegia from a third coarctation 

operation. I will set out the question that he was asked and the answer that he gave: 

Q Now, could I take you then back to your examination for discovery that Mr. McAlpine read to you, the second 

volume. He read to you question 638, among others, and that question is relative to the risks of paraplegia. 

Question is — he asked if “those risks were something that were known to you before 1990?”: 

A Oh, yeah, they’re the same risk in the range of one to three per cent. 

Now, where do you get the one to three percent from? 

A The risk of paraplegia in patients that have arch problem varies from .4 to .5. in a patient with coarctation and 
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good supply, to 3 to 4 percent as the patient gets older or — and has had previous coarctation repair. So in a baby, 

the risk is very minimal. On an older patient with large collaterals the risk is minimal. On a patient that has a 

second, a third, a fourth operation the risk will increase slightly. 

(my emphasis) 

 

39      Dr. Gillis was called on behalf of the plaintiffs. He was Chief of Surgery at the Isaak Walton Killam Hospital for 

Children from 1963 to 1994 and Chairman of the Dalhousie Medical School from 1989 to 1993. He was experienced in 

coarctation repair and recoarctation repair. It was his opinion that in the context of Melanie’s third coarctation operation, in 

the anticipated circumstances, the immediate availability of cardiopulmonary bypass was required, and it was imprudent for a 

surgeon to go ahead with the third coarctation operation to the extent that Dr. Ashmore did without more appropriate 

protection. 

 

40      Dr. Cornel was called on behalf of the plaintiffs. He specialized in pediatric, cardiac and thoracic surgery at the 

Janeway Child Health Center in Newfoundland and then at the Children’s Hospital of Eastern Ontario in Ottawa for the 

thirteen years before the trial. Dr. Cornel said, in relation to the operation technique, that it was his opinion, given the surgical 

hazards, that Dr. Ashmore should not have proceeded without spinal cord protection in place. He said that some surgeons do 

use a Gott Shunt prophylactically in secondary coarctation repairs as opposed to a heart/lung machine. 

 

41      Dr. Miyagishima was called on behalf of the plaintiffs. From 1970 to the time of trial he had been a member of the 

surgical staff of St. Paul’s Hospital in Vancouver and from 1989 to 1993 he had been Head of the Division of Cardiovascular 

and Thoracic Surgery at St. Paul’s Hospital. In his report he said this: 

In reviewing the transcript, it appears that the surgeon relied substantially on his skill and previous experience to 

approach this case. These two qualities are extremely important. Nevertheless, I believe the standard of care required a 

surgeon in the circumstances of this case to anticipate the difficulties which can occur and to have a protective 

mechanism in place. 

In a situation where a left thoracotomy is undertaken and if it is apparent that the aorta at the site of the coarctation is 

difficult and hazardous to dissect due to scarring, adhesions and friability and if the ‘Gott’ shunt cannot be inserted and 

if the heart/lung machine is not readily available then, it is prudent to stop the operation and close the chest, discuss the 

situation with the patient and parents and, if agreeable, rebook for another time when all the ancillary protective devices 

are available. (my emphasis) 

 

42      Dr. Trusler was called on behalf of the defendant. He was for many years a pediatric cardiovascular surgeon and, at 

the time of trial, had just retired as Head of the Division of Cardio-Vascular Surgery at the Hospital for Sick Children in 

Toronto. Dr. Trusler described Dr. Ashmore’s plan for Melanie’s third coarctation operation as a reasonable plan, in keeping 

with good medical practice. He said it was the way in which many surgeons would manage a patient like Melanie. He said 

that a prophylactic support was only used when a patient had special problems and that there was no evidence that Melanie 

had the kind of problems which would warrant the use of prophylactic support. 

 

43      Dr. Penkoske was called on behalf of the defendant. She is a cardio-thoracic surgeon and was then a Clinical Professor 

in the Department of Pediatrics and Surgery at the University of Alberta Hospital. In her report she said that the third 

coarctation repair on Melanie by Dr. Ashmore was conducted in a manner that met the accepted standard of practice of a 

pediatric cardiac surgeon in 1990. It was Dr. Penkoske’s opinion that a prophylactic femoral artery bypass, any other type of 

bypass, or a Gott Shunt, were not required in Melanie’s case. 

 

IX 

 

The Conduct of the Operation: The Trial Judgment 
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44      Madam Justice Kirkpatrick reached her conclusion on the first ground in a segment of her reasons headed “The 

Standard of Care”. She went through portions of the medical evidence and stated her conclusion in these passages: 

[103] In Melanie’s case, there was what Dr. Trusler described as the “major danger” of dissection up to the point of 

cross-clamping of the aorta, prior to the fine dissection necessary to effect the repair. That period of “major danger” 

passed uneventfully. The thrust of the evidence establishes that the relative speed with which Dr. Ashmore was able to 

complete the dissection to the point of cross clamping of the aorta was indicative of the relative ease of dissection, even 

in the presence of difficult and dense adhesions. 

[104] The various views expressed by all the surgeons, and which is reflected in the medical literature, make it plain that 

the decision is not simply one of shunt or no shunt; or patch aortoplasty, or jump graft, or interpositional graft. The 

evidence is clear that every option available to the surgeon (be it an operative approach or a mechanism for spinal cord 

protection) carries with it positive and negative features. The mere fact that so many procedures are available and are 

considered appropriate in the repair of recoarctations is perhaps the best proof that there is no one accepted school of 

medical thought as to the best operative approach. 

[105] Based upon all of the evidence, I conclude that there was, in 1990, no one acceptable operative procedure nor one 

accepted method of ensuring protection of the spinal cord in the repair of a third coarctation. Indeed, from the review of 

the various expert opinions and the medical literature discussed by the doctors at trial, it is evident that there are several 

acceptable operative procedures and acceptable approaches for the protection of the spinal cord. Further, it is clear that 

Dr. Ashmore’s operative approach was one of several acceptable approaches consistent with an established body of 

medical opinion. 

. . . . . 

[110] Considering the very extensive and complex medical evidence heard in this case, I conclude that Melanie’s 

condition involved difficult and uncertain questions of medical treatment, as evidenced by the conflicting schools of 

thought on the best approach to repair a recoarctation and to ensure adequate spinal cord perfusion. At a superficial 

level, and with the clarity of hindsight, it may seem obvious that cardiopulmonary bypass might have protected 

Melanie’s spinal cord and prevented her paraplegia. But if one assesses the circumstances of Melanie’s extensive 

medical history, Dr. Ashmore’s intimate knowledge of her medical circumstances, the operative site as it was known in 

January, 1989 and as it presented in February 1990, the risks and benefits of the various approaches, and Dr. Ashmore’s 

skill and knowledge as a surgeon, the decision to employ spinal protection prophylactically is not, as required by ter 

Nuzen, “obvious nor readily apparent.” Furthermore, I am unable to conclude that “the obvious and reasonable 

precautions” were themselves without risks, or that, if employed, they would have necessarily prevented Melanie’s 

paraplegia. 

[111] Based on all of the evidence, it is clear that the decisions made in Melanie’s case involved the assessment and 

weighing of a multitude of complex factors, both prior to the surgery and intra-operatively. Dr. Ashmore brought to that 

unenviable task enormous skill and experience. In hindsight, he was tragically mistaken in his choice of approach. Dr. 

Ashmore’s surgical plan did not take into account a rare and exceptional occurrence - the tear in the aorta at the time of 

cross clamping. Notwithstanding the application of diligence, care, knowledge, skill and caution, Melanie has suffered 

the tragic results of Dr. Ashmore’s inability to foresee what occurred. But the law does not impose a standard of 

perfection upon doctors. They cannot be expected to be the predictors of the rare and exceptional occurrence. This, of 

course, provides no comfort or solace to Melanie who must live with the consequences of the strictures of an imperfect 

standard. It is an exceedingly fine line which must necessarily be drawn. However, after long and anxious consideration, 

I conclude that Dr. Ashmore’s conduct fell within the acceptable standard of an ordinary cardiac surgeon acting with 

prudence and diligence. (my emphasis) 

 

45      I have added emphasis to the last two sentences in which Madam Justice Kirkpatrick expresses her conclusion. I think 

it is fair to say that the words “an exceedingly fine line” and the words “after long and anxious consideration” must be taken 

to incorporate into Madam Justice Kirkpatrick’s reasons an indication that the plaintiff must have come very close to 

establishing her case on a balance of probabilities, as she is required to do, but to have fallen just short in Madam Justice 

Kirkpatrick’s opinion. 

 

X 
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The Conduct of the Operation: The Appellant’s Argument 

 

46      The appellant’s argument in relation to the first ground was made under three headings, each described, in accordance 

with the Court’s Rules, as an error in the trial judgment: 

I. The Learned Trial Judge erred in finding that Dr. Ashmore was not required to foresee, and plan for, a tear in the 

aorta at the time of cross-clamping. 

II. The Learned Trial Judge erred in finding that Dr. Ashmore’s operative approach conformed to an accepted 

standard medical practice. 

III. In the alternative, the Trial Judge erred in failing to find that the standard medical practice to which Dr. 

Ashmore conformed was itself negligent. 

 

Alleged Error No. I 

 

47      This alleged error lies in para.111 of the trial judge’s reasons. I will repeat a part of that paragraph: 

In hindsight, [Dr. Ashmore] was tragically mistaken in his choice of approach. Dr. Ashmore’s surgical plan did not take 

into account a rare and exceptional occurrence - the tear in the aorta at the time of cross clamping. Notwithstanding the 

application of diligence, care, knowledge, skill and caution, Melanie has suffered the tragic results of Dr. Ashmore’s 

inability to foresee what occurred. But the law does not impose a standard of perfection upon doctors. They cannot be 

expected to be the predictors of the rare and exceptional occurrence. 

 

48      The appellant referred in her factum to the evidence of Dr. Trusler, the witness for the defendant who seems to have 

been most heavily relied on by the trial judge, and whose report is extensively quoted by the trial judge. In particular, the 

appellant referred to this passage from Dr. Trusler’s report, quoted by the trial judge in her reasons: 

It is often most dangerous on the back wall where it may be adherent to the tissue anterior to the spine and where 

visibility is limited because the dissection passes behind the aorta. There is a constant and substantial risk of tearing the 

aorta with subsequent bleeding and hypotension during such dissection... (emphasis added by appellant) 

 

49      The appellant said that the general risk of uncontrolled haemorrhaging was generally foreseeable and the specific risk 

of haemorrhaging through a torn aorta was specifically foreseeable; that having regard to that foreseeability either a Gott 

Shunt or a bypass machine should have been used prophylactically; and that the failure to do so constituted negligence. 

 

Alleged Error No. II 

 

50      In relation to this alleged error on the part of the trial judge the appellant referred to a number of separate instances of 

error. 

 

51      It was said that the trial judge erred in her finding that the recoarctation site posed “no special circumstances”. It was 

pointed out that the evidence of Dr. LeBlanc, Dr. Sett and Dr. Ashmore, the doctors who were present, was that the site 

presented very dense adhesions encasing the aorta and that the aorta was thin and friable. It was said that any conclusion that 

those conditions could not have been anticipated and could not have been known until the operation was underway 

represented a misunderstanding of the medical evidence. For a sixteen-year old girl who had had two previous coarctation 

repair operations, an angioplasty, and a history of blood pressure problems it was said that this operation presented special 

difficulties which required that prophylactic measures be put in place before reaching the dangers presented by those 
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difficulties. 

 

52      It was said also that the trial judge erred in her assessment of the medical literature which, it was said, did not support a 

decision not to use prophylactic protection in a third coarctation repair at all, and particularly not where the cross-clamping 

was anticipated to exceed thirty minutes even if all went well. 

 

53      It was said that the trial judge erred in her assessment of the expert evidence. The expert witnesses of the defendant, 

Dr. Trusler and Dr. Penkoske, it was said, misunderstood Dr. Ashmore’s plan. They based their views on the fact that there 

was no basis for believing that Melanie’s adhesions would be different than adhesions to be expected in any other 

recoarctation repair. Dr. Trusler, it was said, did not know that the cross-clamp time estimated by Dr. Ashmore might be as 

long as sixty minutes, even if all went well. 

 

54      It was pointed out that the evidence that there was no “guarantee” that paraplegia would be avoided if prophylactic 

protection had been used, misconceived the plaintiff’s position and this misconception constituted an error on the part of the 

trial judge. A guarantee was not expected. What was expected was that the operation would be conducted under a procedure 

that significantly reduced the risk of paraplegia by the use of prophylactic protection. 

 

55      It was said that the trial judge erred in failing to mention in her reasons Dr. LeBlanc’s practice of putting his patients 

on a bypass machine in advance of fine dissection “to ensure safety for dissection”, and his practice of prophylactically 

placing the bypass tubes of the bypass machine so that “when I am in the chest if I encounter any difficulty I can go on the 

heart/lung machine right away”. 

 

56      It was a part of the appellant’s argument that the trial judge erred in accepting Dr. Ashmore’s “concerns” about using a 

bypass as justification for proceeding without any protection in place at all. It was said that Dr. Ashmore’s “concerns” were 

inconsistent with, first, the safe and routine use of the bypass machine “every day” as a “main tool” of cardiac surgery; 

second, the use of the bypass machine on literally thousands of occasions by all the cardiac surgeons who testified; third, the 

evidence of his colleagues who described the risk associated with the use of the bypass machine as “very very minimal”, 

“extremely minimal” or “pretty rare”; fourth, Dr. LeBlanc’s assessment, following the rounds on Melanie’s case, that in view 

of the anticipated difficulties of dissection either a Gott Shunt, or a bypass machine, should be used prophylactically; and 

fifth, the use of a bypass machine to provide “extra safety” in cases where the surgeon anticipates that there might be 

difficulty as in the case of dense adhesions. 

 

57      Reference was also made to para. 93 of the trial judgement which is in these terms: 

Notwithstanding the unpredictability of the extent and density of scar tissue and adhesions, and the sufficiency of 

Melanie’s collateral circulation, as well as the possible friability of the aorta, it is plain from Dr. Ashmore’s evidence 

that those risk factors were not ignored. Indeed, they were planned for, as evidenced by his intention to use a Gott shunt 

if the collateral circulation proved to be inadequate. 

It was said that the trial judge misinterpreted Dr. Ashmore’s evidence in her conclusion that the unpredictability of the extent 

and density of scar tissue and adhesions and the possible friability of the aorta were planned for and not ignored. Only the 

possible insufficiency of Melanie’s collateral circulation was planned for and only it was to be remedied by the use of the 

Gott Shunt. 

 

58      It was pointed out by way of overview in relation to the discussion by the appellant’s counsel of the trial judge’s 

reasons that the error said to have been made by the trial judge must be assessed on the basis that she, herself, said that an 

“exceedingly fine line” must necessarily be drawn and the assessment of this first ground required “long and anxious 

consideration”. It was argued that if the trial judge had not made the particular specified errors in relation to the evidence, 

then she may well have reached a conclusion on the other side of the “exceedingly fine line”. 

 

59      So it was argued that the errors altered the result. Accordingly it was said that some evidence was ignored, some 

evidence was misconstrued, and that some incorrect conclusions were drawn from the evidence with the result that the trial 

judgment was both clearly wrong and manifestly wrong as a result of palpable errors inducing an incorrect conclusion. 

 

Alleged Error No. III 
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60      In making the argument in relation to this alleged error, counsel for the appellant relied on this timeless passage from 

Anderson v. Chasney, [1949] 4 D.L.R. 71 (Man. C.A.), per Mr. Justice Coyne at pp. 86-87: 

Ordinary common sense dictates that when simple methods to avoid danger have been devised, are known and are 

available, non-user, with fatal result, cannot be justified by saying that others also have been following the same old, 

less careful practice. 

 

61      It was argued that the surgical technique adopted for this operation by Dr. Ashmore, and supported in his evidence by 

Dr. Trusler, was a technique used and Kept in use only by older surgeons. (Dr. Ashmore and Dr. Trusler were both in their 

mid-sixties in 1990.) But Dr. LeBlanc and surgeons of his generation had been trained to use a bypass machine for surgery 

like the operation on Melanie so that, in Dr. Trusler’s words, “they have that extra safety”. 

 

62      This argument was advanced to support the allegation that the trial judge erred in failing to find that the medical 

technique for this operation to which Dr. Ashmore conformed was itself negligent. 

 

XI 

 

The Conduct of the Operation: Summary, Observations and Conclusions 

 

63      Having regard to the view that I take of the issue of liability on the second ground of claim, namely that as a matter of 

law Dr. Ashmore is liable to Melanie for a failure to observe the requirements with respect to informed consent, it is 

unnecessary for me to reach any conclusion with respect to the first ground of claim and I do not propose to do so. 

 

64      But before turning to the second ground of claim I propose to make four observations. In doing so I wish to say that I 

do not regard myself as substituting my view of the evidence for any finding made by the trial judge or as otherwise 

infringing on the function of the trial judge under the principles set out in Toneguzzo-Norvell (Guardian ad litem of) v. 

Burnaby Hospital and discussed in Part IV of these reasons. 

 

65      My first observation is that while there is support in the evidence for the view that Dr. Ashmore’s surgical plan was 

not contrary to all qualified medical opinion in 1990, (though it was argued that Dr. Trusler did not know that Dr. Ashmore 

intended to cross-clamp without prophylactic support for as long as sixty minutes even if all went well, and that Dr. Penkoske 

was not as reliable as the plaintiff’s experts), nonetheless there is a very extensive body of evidence that, with Melanie’s 

history, this operation should have been conducted with prophylactic protection and support in place or immediately 

available, either in the form of a bypass machine or a Gott Shunt. 

 

66      My second observation is that the trial judge correctly recorded the evidence when she said (at para.121) that the risk 

of paraplegia in coarctation repair surgery, in general, is .41%; but the trial judge seems to have misapplied that evidence and 

drawn an incorrect conclusion from it when she considered (in para.131) that in relation to Melanie the risk of paraplegia in 

this third coarctation repair operation, with her medical history, was .41% (given to two decimal places). The risk of 

paraplegia in a third coarctation repair operation does not seem to have been the subject of any specific study revealed in the 

medical literature. But the medical evidence in this case is to the effect that the risk of paraplegia in a third coarctation repair 

operation is significantly greater than in a first coarctation repair operation. Dr. LeBlanc said that the risk grows to 3% or 4%. 

In Melanie’s case, anticipating dense adhesions from the previous surgeries and a friable aorta, I think that the evidence as a 

whole suggests that the risk of paraplegia should be taken to have been somewhere between 1% and 4%. 

 

67      My third observation is that even though there are some identifiable risks associated with both the Gott Shunt and the 

bypass machine, nonetheless the risk of paraplegia, the risk of death, and the other overall risks are significantly reduced if 

prophylactic protection in the form of a bypass machine or a Gott Shunt is employed in a third coarctation repair where dense 

adhesions and a friable aorta ought to be anticipated. The three expert witnesses called by the plaintiff, namely Dr. Gillis, Dr. 

Cornel, and Dr. Miyagishima all considered that the bypass machine should have been used prophylactically, that is, for 

safety protection. Dr. LeBlanc, who attended the “rounds” surgical conference in March 1989 said then that prophylactic 
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protection “should” be used for safety, and he said in his evidence that he would have used a cardiopulmonary bypass as a 

safety measure. But, most noteworthy of all, on re-examination by counsel for Dr. Ashmore, Dr. Trusler, a witness called by 

the defendant, summed up his evidence in these words: 

And the young surgeons coming out now, and for the last 20 years, they’re mostly trained in adult surgery and then after 

all their training in adult surgery they come to the pediatric side for one year. Now, they will — they will have done — 

the adults do everything on bypass. They do all their aorta coronary bypasses are done on the pump, all their valve 

surgery is done on the pump, and that’s most of adult cardiac surgery. So if they’re going to do anything around the 

heart it’s done on the pump. And they come to us and they may see two recurrent coarctations in a year that are done 

without the pump, so they go back home and they — they have done everything on the pump and they really don’t feel 

comfortable if they’re not on the pump and they have that extra safety. So that maybe in the long term that’s the way to 

go, but it has — over the last 20, 30 years doing it the way we’ve done it has produced very satisfactory results. It’s just 

interesting that — to see how it’s all worked out historically. (my emphasis) 

So Dr. Trusler explicitly recognized that the use of a cardiopulmonary bypass provides extra safety and that, for that reason, 

“maybe in the long term that is the way to go”. 

 

68      My fourth observation is that the trial judge, twice in her reasons (at paras. 96 and 110), noted the evidence that there 

was no guarantee that the use of prophylactic protection would have avoided the paraplegia. But we are considering a 

question about a reduction of risks, not about guarantees. It seems to me that dwelling on the absence of a guarantee through 

use of a bypass may indicate a misconception on the part of the trial judge of the risk assessment process in relation to the use 

of the bypass as a safety measure. 

 

69      However, in addition to those four observations there is one conclusion that I propose to draw from the evidence in 

relation to the first ground of claim because it is necessary to my process of reasoning on the second ground of claim. That 

conclusion is that all of the medical evidence is to the effect that there are at least three principal alternative methods of 

carrying out this third coarctation repair operation. The first is the method adopted by Dr. Ashmore, which does not use any 

prophylactic protection but which has a Gott Shunt available for use if the collateral blood flow is insufficient to maintain 

circulation to the spine and lower limbs throughout the operative procedure. The second is to use the Gott Shunt 

prophylactically by installing it before cross-clamping the aorta. The third is to have a cardiopulmonary by-pass pump 

available, and to either hook it up or have everything ready to hook it up so that it may be immediately available, or may be 

called upon speedily if it is required. Each of those alternative methods has its own risks. In each case those risks are 

describable and, in some respects, assessable. There is no reason why they could not be described, assessed, and discussed 

with the patient who has consenting capacity. Decisions taken after that would be based on the patient’s own assessment of 

the risks and his or her expressed preferences. There is nothing in that conclusion that is contrary, either expressly or 

implicitly, to the findings or conclusions of the trial judge. She reached no finding or conclusion on that question. Any such 

finding or conclusion was not necessary to her train of reasoning or to her ultimate conclusion on the first ground of claim 

that failure to use a cardiopulmonary by-pass or a Gott Shunt used prophylactically did not constitute negligence. 

 

70      There is one further conclusion which I consider that it is proper to draw from the evidence in relation to the first 

ground of claim and which may be regarded as supporting my reasons on the second ground of claim, though I do not regard 

this second conclusion as essential to my reasons on the second ground of claim but only as an aid to those reasons. That 

second conclusion arises from my third observation, namely, that the expert evidence, including that of Dr. Gillis, Dr. Cornel, 

and Dr. Miyagishima, called by the plaintiff, and Dr. Trusler, called by the defendant, is to the effect that having prophylactic 

protection in the form of a cardiopulmonary bypass pump, or a Gott Shunt used prophylactically, provides “extra safety” in a 

coarctation repair of this kind. Again there is nothing in that conclusion that is contrary, either expressly or implicitly, to the 

findings or conclusions of the trial judge. She reached no finding or conclusion on that question. Any such finding or 

conclusion was not necessary to her train of reasoning or to her ultimate conclusion on the first ground of claim that failure to 

use a cardiopulmonary bypass or a Gott Shunt used prophylactically did not constitute negligence. 

 

XII 

 

Informed Consent: The Second Ground of Claim 
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71      The question of informed consent was the second ground of claim at the trial and the second principal argument on the 

appeal. 

 

72      In the course of oral argument we asked for additional written submissions with respect to informed consent in relation 

to a person of Melanie’s age at the time of this operation, namely sixteen years and three months. The questions we asked 

were these: 

1. As a matter of law was the informed consent of Melanie required in this case? If so did the Reibl standard apply 

or did an Infants Act standard apply or did both standards apply or did some other standard apply? 

2. As a matter of law was the informed consent of Mr. and Mrs. Van Mol required in this case? If so did the Reibl 

standard apply or did some other standard apply or did both apply? 

We received supplementary written submissions from counsel on those two questions, though both questions had been 

addressed in the factums and the oral submissions. 

 

73      I propose to discuss, first, in Part XIII, the capacity of a sixteen-year old patient in British Columbia in 1990 with 

respect to informed consent, and the position of the parents of the sixteen-year old patient. Then I propose to consider, in Part 

XIV, the applicable standard of care for a doctor in relation to the informed consent of a patient of full capacity where there 

are surgical alternatives carrying different risks. After that, in Part XV, I will turn to this particular operation, a third 

coarctation repair to be conducted on this particular patient, Melanie, and consider the applicable standard of care in relation 

to informed consent. In Part XVI I will consider the evidence in relation to the question of whether informed consent was 

given in this case and, in particular, whether the trial judge erred, as submitted by the appellant, when she concluded that Dr. 

Ashmore was not in breach of his duty with respect to obtaining consent to his surgical plan. I will then, in Part XVII, state 

my summary and conclusions on the second ground of claim, relating to informed consent. 

 

XIII 

 

Informed Consent: A Sixteen-Year Old Patient 

 

74      In this Part XIII, I will consider the law on the capacity of a sixteen-year old patient in British Columbia in 1990 with 

respect to giving informed consent to medical treatment, and I will consider also the position of the parents of the sixteen- 

year old patient with respect to giving informed consent to the medical treatment of a sixteen-year old. 

 

75      At common law, without any reference to statute law, a young person, still a minor, may give, on his or her own 

behalf, a fully informed consent to medical treatment if he or she has sufficient maturity, intelligence and capability of 

understanding what is involved in making informed choices about the proposed medical treatment. If a young person does 

not have that degree of maturity, intelligence, and capability of understanding, then that young person cannot give informed 

consent to proposed medical treatment, and the consent must be given by a parent or guardian. But once the required capacity 

to consent has been achieved by the young person reaching sufficient maturity, intelligence and capability of understanding, 

the discussions about the nature of the treatment, its gravity, the material risks and any special or unusual risks, and the 

decisions about undergoing treatment, and about the form of the treatment, must all take place with and be made by the 

young person whose bodily integrity is to be invaded and whose life and health will be affected by the outcome. At that stage, 

the parent or guardian will no longer have any overriding right to give or withhold consent. All rights in relation to giving or 

withholding consent will then be held entirely by the child. The role of the parent or guardian is as advisor and friend. There 

is no room for conflicting decisions between a young person who has achieved consenting capacity, on the one hand, and a 

parent or guardian, on the other. 

 

76      The propositions of law in the previous paragraph are of long-standing duration. The discretion of a child to make his 

or her own decisions before achieving the age of majority in relation to important life events is discussed in Blackstone’s 

Commentaries, 17th ed. (1830) vol. 1 c.16 and 17, at p.463, as mentioned in the leading English authority of Gillick v. West 

Norfolk & Wisbech Area Health Authority, [1986] 1 A.C. 112 (U.K. H.L.), particularly by Lord Fraser of Tullybelton and 

Lord Scarman, which reaffirms the common law position as I have described it in the previous paragraph. 
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77      In Ney v. Canada (Attorney General) (1993), 102 D.L.R. (4th) 136 (B.C. S.C.), Madam Justice Huddart, in a fully 

researched set of reasons, summarized the common law position in British Columbia in this way, at p.142: 

In sum, where a child has sufficient intelligence and understanding of the nature of proposed health care, he or she is 

capable at common law of consenting to such treatment. If a child does not meet this test, and as a result is incapable of 

consenting, the consent of the parents of that child will be required. 

That passage was cited with approval and agreed with by Chief Justice McEachern in a judgment for a majority in this Court 

in R. v. W. (D.D.) (1997), 114 C.C.C. (3d) 506 (B.C. C.A.), at 518. Chief Justice McEachern added this observation: 

It goes without saying, of course, that any consent, to be valid, must be a fully informed consent: Reibl v. Hughes, 

[1980] 2 S.C.R. 880. 

 

78      Madam Justice Huddart referred to Lord Nathan’s work: Medical Negligence (1957) and to an article by Professor 

Skagg: Consent to Medical Procedures on Minors (1973), 36 M.L.R. 370, at 372-3. Madam Justice Huddart also referred to 

this passage from the majority reasons of Lord Scarman in the Gillick case, at p.188: 

The modern law governing parental right and a child’s capacity to make his own decisions was considered in Reg. v. D., 

[1984] A.C. 778. The House must, in my view, be understood as having in that case accepted that, save where statute 

otherwise provides, a minor’s capacity to make his or her decision depends upon the minor having sufficient 

understanding and intelligence to make the decision and is not to be determined by reference to any judicially fixed age 

limit. 

At pp. 188-9, Lord Scarman continued: 

In light of the foregoing I would hold that as a matter of law the parental right to determine whether or not their minor 

child below the age of 16 will have medical treatment terminates if and when the child achieves a sufficient 

understanding and intelligence to enable him or her to understand fully what is proposed. It will be a question of fact 

whether a child seeking advice has sufficient understanding of what is involved to give a consent which is valid in law. 

Until the child achieves the capacity to consent, the parental right to make the decision continues save only in 

exceptional circumstances. 

 

79      The articulation of the common law position by the New Brunswick Court of Appeal in Walker (Litigation Guardian 

of) v. Region 2 Hospital Corp. (1994), 116 D.L.R. (4th) 477 (N.B. C.A.) is no different than the common law of England and 

of British Columbia as I have set it out. At p.487, Chief Justice Hoyt put the common law position in this way: 

In Canada, the common law recognizes the doctrine of a mature minor, namely, one who is capable of understanding the 

nature and consequences of the proposed treatment. Accordingly, a minor, if mature, does have the legal capacity to 

consent to his or her own medical treatment. See Rozovsky and Rozovsky, The Canadian Law of Consent to Treatment 

(Toronto and Vancouver: Butterworths, 1990), at pp. 53-5 and to the cases referred to therein. At common law, when a 

minor is mature, no parental consent is required. 

 

80      I propose to move on now to the relevance, if any, of the statute law in effect in 1990. 

 

81      A new section of the Infants Act with respect to medical treatment was enacted in 1973 and was in effect in 1990. It 

was subsequently modified in 1992. In 1990, the relevant time for this case, it read: 

Consent of infant to medical treatment 

16. (1) Subject to subsection (4), the consent of an infant who has attained 16 years of age to surgical, medical, mental 

or dental treatment which, in the absence of consent, would constitute a trespass to his person, shall be as effective as it 

would be if he were of full age. 
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(2) Where an infant has, by virtue of this section, given his consent to any treatment it is not necessary to obtain a 

consent from his parent or guardian. 

(3) In this section “surgical, medical or mental treatment” means any procedure undertaken by a medical practitioner, .... 

(4) Nothing in this section makes a consent effective unless 

(a) a reasonable effort has first been made by the medical practitioner or the dentist to obtain the consent of the 

parent or guardian of the infant; or 

(b) a written opinion from one other medical practitioner or dentist is obtained confirming that the surgical, 

medical, mental or dental treatment and the procedure to be undertaken is in the best interest of the continued 

health and well being of the infant. 

(5) This section does not make ineffective a consent which would have been effective if the section had not been 

enacted. 

(6) A medical practitioner or dentist who treats an infant under subsections (1) and (2) without consent from his parent 

or guardian may provide the parent or guardian of the infant with the information the person treating the infant considers 

advisable. 

 

82      This section 16 precisely tracks the wording of s.8 of the English Family Law Reform Act, 1969 though s-s.(4) has 

been added to s.16 of the Infants Act and did not appear in the English legislation. 

 

83      The 1973 addition to the Infants Act was subjected to well argued criticism by Professor Richard Gosse in an article: 

Consent to Medical Treatment: A Minor Digression (1974), 9 U.B.C. Law Review 56. Many of Professor Gosse’s criticisms 

were met in the substantial amendment to the legislation in 1993. 

 

84      Let us suppose, for the purposes of this Part of these reasons, that Melanie, at age 16 years and 3 months in February, 

1990, through her maturity, intelligence and capability of understanding what was involved in the treatment, had the capacity 

at common law to give an informed consent to this third coarctation repair procedure. There is nothing in s.16 which would 

invalidate any fully informed consent that she had given at that time. The same is true of any informed consent given by 

Melanie at age 15, when she was first admitted to B.C. Children’s Hospital in 1989, for the purposes of undertaking this 

procedure, again assuming that she had the capacity to consent at common law at that time. By s-s.(5) it is provided that s.16 

does not make ineffective a consent which would have been effective if s.16 had not been enacted. The precise effect of that 

very subsection (5) was considered by Lord Fraser of Tullybelton and by Lord Scarman in the Gillick decision. They decided 

that s-s.16(5) is to be taken as confirming the common law, without stating what the common law is, in relation to minors 

under the age of 16. And it cannot be supposed that a 15 year old with capacity to consent to a particular procedure would 

lose that capacity on turning 16. 

 

85      It must also be particularly noted that there is nothing in s.16 which would substitute the consent of a parent or 

guardian for the consent of a young person who has achieved capacity to give fully informed consent through maturity, 

intelligence and capability of understanding the procedure to be undertaken. 

 

86      At a minimum, what s.16 does is give protection to doctors who might otherwise be at risk in relation to the 

commission of an act of battery or other trespass to the person, because they are uncertain of a particular young person’s 

capacity to give consent. The protection arises from allowing the doctor to rely on knowledge that the young person is 16 

years old and has given apparent consent to the medical treatment. 

 

87      A strong argument can be made that s.16 goes even further and that it makes a 16 year old person the only person who 

can give informed consent to that person’s own medical treatment, though it also obliges the doctor to endeavour to obtain 

either the consent of the parent or guardian, or a written opinion from another medical practitioner that the treatment is in the 

best interests of the young person. The only difficulty in the way of that argument is that after the predecessor of s.16 was 

enacted in England, and after s.16 was enacted in Canada, the Supreme Court of Canada decided Reibl v. Hughes which 
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changed the law in relation to the nature of the tort committed through a failure to obtain informed consent, so that failure to 

obtain apparent consent at all constituted a trespass to the person, but obtaining apparent consent by doing so without a 

proper risk discussion ceased to be the tort of trespass to the person and was confirmed to be the tort of negligence. As I have 

said, a strong argument can be made, as a matter of statutory interpretation, that the legislature, when it enacted s.16, was 

intending to deal with what would otherwise be both the tort of proceeding without apparent consent and also the tort of 

proceeding without a fully informed consent. But on the view I take of this case, it is unnecessary to decide that question. 

 

88      I do not think that it is necessary for me to discuss the question of the capacity of a sixteen-year old any further, since 

neither party to this appeal disagreed with the essence of the law as summarized by Madam Justice Huddart in Ney. 

 

89      The position of the parents at common law is straightforward. If the child does not have sufficient intelligence and 

understanding to have the capacity to consent, then only the parents can consent and their consent will be sufficient. But once 

the child has sufficient intelligence and understanding to have the capacity to consent, then only the consent of the child will 

do. The capacity of the parents to consent on behalf of the child does not coexist with the child’s own capacity to consent or 

to refuse consent. It could not be otherwise. But that is not to say that the parents need not be involved in the process of 

explanation, instruction and advice leading to the obtaining of the informed consent of the child. They should be involved as 

part of that process wherever possible. 

 

XIV 

 

Informed Consent: Surgical Alternatives 

 

90      In this Part I propose to consider whether Dr. Ashmore was required by law to discuss the surgical alternatives for this 

operation with the person capable of giving informed consent to the operation. 

 

91      What has become the classic statement of the doctrine of informed consent in Canada is this passage from the reasons 

of Chief Justice Laskin, for the Supreme Court of Canada, in Hopp v. Lepp, [1980] 2 S.C.R. 192 (S.C.C.) at p.210: 

In summary, the decided cases appear to indicate that, in obtaining the consent of a patient for the performance upon 

him of a surgical operation, a surgeon, generally, should answer any specific questions posed by the patient as to the 

risks involved and should, without being questioned, disclose to him the nature of the proposed operation, its gravity, 

and any material risks and any special or unusual risks attendant upon the performance of the operation. However, 

having said that, it should be added that the scope of the duty of disclosure and whether or not it has been breached are 

matters which must be decided in relation to the circumstances of each particular case. (my emphasis) 

 

92      That passage was affirmed by the Supreme Court of Canada in Reibl v. Hughes, [1980] 2 S.C.R. 880 (S.C.C.), a case 

dealing with causation if negligence is first established, and setting out the modified objective test for causation, recently 

reaffirmed by the Supreme Court of Canada in Arndt v. Smith, [1997] 2 S.C.R. 539 (S.C.C.). The passage has been applied 

many times and is thoroughly embedded in the law. 

 

93      The question that I am addressing in this Part relates to the substance of the risk discussion that would have had to take 

place between a doctor in Dr. Ashmore’s position and a patient of full age and capacity undergoing the third coarctation 

repair procedure that Melanie was about to undergo, in order to fulfil the requirements of the law in relation to informed 

consent. 

 

94      The evidence has shown that a third coarctation repair operation was the correct medical treatment for Melanie. That is 

not disputed. But the principles established by Reibl v. Hughes do not merely require that simple consent to the operation be 

obtained. Such a simple consent does not meet the qualification that the consent must be “informed”. In order to meet the 

qualification carried by the word “informed” more must occur than just a discussion of the medical purpose of the operation 

and what is proposed to be done to carry out the medical purpose. The Reibl standard explicitly requires that in addition to 

describing the nature of the operation, including its gravity, there must be a discussion of “any material risks and any special 

or unusual risks attendant upon the performance of the operation”. So the precise question on the nature of the discussion 

which should have taken place between a doctor proposing to carry out a third coarctation repair on a person of full age and 
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capacity in a position like Melanie’s is whether the three surgical alternatives should have been put to such a person, with an 

assessment of the risks of each. 

 

95      It would also follow from my second conclusion in Part XI that any risk discussion of the three alternatives should 

have included: first, a statement that “extra safety” was given by the use of prophylactic protection in the form of a 

cardiopulmonary bypass, hooked up or ready to be hooked up, or a Gott Shunt used prophylactically; second, a statement that 

it was not Dr. Ashmore’s intention to use prophylactic protection; third, a statement of why Dr. Ashmore did not intend to 

use prophylactic protection; and fourth, a statement that a second opinion could be obtained or a statement that either Dr. 

Ashmore would adopt the surgical technique chosen as a preferable option by the patient in Melanie’s position or would 

obtain for Melanie another competent surgeon to do the operation who would adopt the option preferred by the patient in 

Melanie’s position. But the essential question is whether the three principal surgical alternatives should have been discussed 

with the person capable of giving informed consent. 

 

96      The question of whether a risk discussion should include a discussion of the available surgical alternatives has been 

addressed in a number of cases. 

 

97      In Hollis v. Birch, [1995] 4 S.C.R. 634 (S.C.C.), Mr. Justice La Forest, for the majority in the Supreme Court of 

Canada, at p.656, approved this passage from Canterbury v. Spence, 464 F.2d 772 (U.S. D.C. Cir. Ct., 1972) at p.780: 

True consent to what happens to one’s self is the informed exercise of a choice, and that entails an opportunity to 

evaluate knowledgeably the options available and the risks attendant upon each. The average patient has little or no 

understanding of the medical arts, and ordinarily has only his physician to whom he can look for enlightenment with 

which to reach an intelligent decision. (my emphasis) 

 

98      The issue was discussed in Malette v. Shulman (1990), 67 D.L.R. (4th) 321 (Ont. C.A.). That case involved the giving 

of a blood transfusion to someone who carried a card saying that she did not wish a blood transfusion even in an emergency. 

Mr. Justice Robins, for the Ontario Court of Appeal, said this, at pp.327-8: 

The doctrine of informed consent has developed in the law as the primary means of protecting a patient’s right to control 

his or her medical treatment. Under the doctrine, no medical procedure may be undertaken without the patient’s consent, 

obtained after the patient has been provided with sufficient information to evaluate the risks and benefits of the proposed 

treatment and other available options. The doctrine presupposes the patient’s capacity to make a subjective treatment 

decision, based on her understanding of the necessary medical facts provided by the doctor and on her assessment of her 

own personal circumstances. 

. . . . . 

The right of self-determination, which underlies the doctrine of informed consent, also obviously encompasses the right 

to refuse medical treatment. A competent adult is generally entitled to reject a specific treatment or all treatment, or to 

select an alternative form of treatment, even if the decision may entail risks as serious as death and may appear mistaken 

in the eyes of the medical profession or of the community. 

. . . . . 

The doctrine of informed consent is plainly intended to ensure the freedom of individuals to make choices concerning 

their medical care. For this freedom to be meaningful, people must have the right to make choices that accord with their 

own values, regardless of how unwise or foolish those choices may appear to others. (my emphasis) 

 

99      In Haughian v. Paine (1987), 37 D.L.R. (4th) 624, 40 C.C.L.T. 13 (Sask. C.A.) Mr. Justice Sherstobitoff for the Court, 

said, at D.L.R. p.644: 

One cannot make an informed decision to undertake a risk without knowing the alternatives to undergoing the risk. (my 

emphasis) 

 

100      To the same effect, Mr. Justice Hollinrake, for this Court, said in Johnston v. Boyd (1996), 82 B.C.A.C. 113 (B.C. 

C.A.), at paras. 18-22, that an explanation of surgical options, including but not limited to the option of doing nothing, is 
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required for informed consent. 

 

101      This issue was also addressed in Seney v. Crooks, [1996] 9 W.W.R. 423, 30 C.C.L.T. (2d) 66 (Alta. Q.B.), a decision 

of Mr. Justice McIntyre. At paras. 60-62, this was said: 

The doctor-patient relationship is a joint venture. Doctors must discuss the risks, advise patients of possible adverse 

results, and give the patient an opportunity of understanding and participating in the healing process. In my view, Dr. 

Crooks failed to meet either the medical standard of developing a doctor-patient relationship or the legal standard of 

disclosure of risk and discussion of options. 

Dr. Crooks did not establish a relationship of trust. There was little communication with the patient. He did not describe 

to her in any detail her medical condition - he said it was a typical wrist break. He did not disclose to her the clear risk of 

the wrist shortening, the risk of deformity, or the risk of loss of function. Most importantly, he did not discuss with her 

other options. External fixation was an option then utilized in Calgary by orthopaedic surgeons of ordinary ability. As I 

said, I am persuaded that external fixation would have avoided the bad result. Dr. Crooks should have discussed this 

option with her and made a recommendation. Mrs. Seney did not have the chance to assess this option. 

I find a breach of Dr. Crook’s standard of care in respect of communication, disclosure and discussing options with his 

patient. (my emphasis) 

 

102      In my opinion, a person of full age and capacity, but otherwise in the position that Melanie was in just before this 

surgery, would have been entitled to know about the three alternative methods of carrying out this third coarctation repair 

operation and about the risks and advantages of each. 

 

103      In relation to my second conclusion in Part XI I consider also that such a person would have been entitled to know: 

first, that the risk of paraplegia, the risk of death, and the other overall risks of this operation would be reduced, and “extra 

safety” achieved, if prophylactic protection in the form of a bypass machine or a Gott Shunt used prophylactically were to be 

employed in this third coarctation repair, where dense adhesions and a friable aorta should have been anticipated; second, that 

Dr. Ashmore did not propose to use prophylactic protection; and, third, that such a person of full age and capacity could 

obtain a second opinion, and if such a person decided to have the operation with prophylactic protection then Dr. Ashmore 

would either have used that technique, or, alternatively, arranged for a skilled surgeon who would have used a prophylactic 

technique. 

 

XV 

 

Informed Consent: The Standard of Care for Melanie 

 

104      In this Part I propose to discuss the precise evidence in relation to Melanie and to reach a conclusion about whether 

she was the person capable of giving informed consent to this surgical procedure. 

 

105      By the time the trial took place in 1996 Melanie was 22 years old. She was in the final term of her program of studies 

leading to a Bachelor of Arts degree at the University of Victoria. Her major field of study was Psychology. We can infer that 

Melanie, at age 16 years and 3 months when the operation took place, was an intelligent young woman. 

 

106      Melanie was selected in 1989 by Nurse Cook, a cardiac care nurse involved with Melanie’s care both before and after 

the operation, to be the subject of a video being prepared by the B.C. Children’s Hospital. The video was designed to allay 

the fears and apprehensions of youngsters about to undergo serious surgery at the hospital, particularly cardiac surgery. Nurse 

Cook described Melanie in this way, in examination in chief: 

Q Now, I just want to come generally to your dealing with Melanie. Can you describe for Her Ladyship the 

assessment you made of Melanie’s intelligence and maturity? 

A Melanie, when I met her, was a bright articulate, adolescent girl. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996446731&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Van Mol (Guardian ad litem of) v. Ashmore, 1999 BCCA 6, 1999 CarswellBC 43  

1999 BCCA 6, 1999 CarswellBC 43, [1999] 6 W.W.R. 501, [1999] B.C.J. No. 31... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 22 

 

Q And was she communicative? 

A Yes, she was. 

Q And did that have a bearing on your selection of her to be in the video? 

A Yes, we needed someone in the video that was able to articulate their feelings clearly for other teenagers and also 

to be able to engage in a conversation with other teenagers. 

 

107      After Mr. and Mrs. Van Mol received Dr. Patterson’s letter of March 1989 recommending a third coarctation repair 

operation they discussed the proposed surgery with Melanie and arranged for Melanie to discuss it with Dr. Sheila Burnside, 

the family’s doctor in Kamloops where they lived. On 11 April, 1989 Melanie saw Dr. Burnside for prolonged counselling 

about the operation. On 19 April Melanie saw Dr. Burnside again. Dr. Burnside recorded that Melanie was “Still weeping 

when talking on the surgery, but less so.” Dr. Burnside also noted that “Melanie was crying because she was worried about 

the operation.” After the meeting Dr. Burnside decided that Melanie should see Dr. Patterson “... to have a full description of 

forthcoming surgery explained.” On 20 April 1989, Dr. Burnside wrote to Dr. Patterson in these terms: 

I have had a couple of chats with Melanie, and she is quite anxious to talk to either yourself or Dr. Ashmore ahead of 

time about exactly what will happen at the surgery. (my emphasis) 

 

108      Dr. Ashmore, like the other defendant doctors, admitted the following facts by a formal written admission: 

It was Dr. Burnside’s expectation that Melanie and her parents would be provided, by Dr. Ashmore or Dr. Patterson, 

with a description of the forthcoming surgery including: 

(a) a review of the surgical procedure including a technical review setting out in layman’s terms whether something 

was going to be “stitched” or “cut out”; 

(b) the reasons why this surgery was necessary; 

(c) the results that the surgeons hoped to obtain; 

(d) the risks the surgeons hoped to avoid in the course of the operation. 

Dr. Burnside understood it was Melanie’s desire to receive information about what she was to expect with respect to the 

surgery, what her options were and what the risks were. 

Dr. Burnside’s own understanding was that because Melanie was more full grown there was a better chance that the 

same operative technique would be successful the third time around and that the third operation was technically easier 

and she advised Melanie of this. 

Dr. Burnside was not informed by either Dr. Patterson or Dr. Ashmore, prior to February 26, 1990, that the operation 

was as or more risky than the prior two operations. 

On or about April 20, 1989, Dr. Burnside spoke with Dr. Patterson to convey to him, inter alia, Melanie’s concerns 

about the upcoming surgery. After talking to Dr. Paterson, Dr. Burnside was more comfortable about the operation 

proceeding and accepted his recommendation for proceeding with the proposed surgery. 

Dr. Burnside never had a discussion with Melanie or her parents about the risk of paraplegia arising rom the operation. 

At no time prior to the operation of February 26, 1990, was Dr. Burnside aware of, or informed by either Dr. Patterson 

or Dr. Ashmore, as to any specific risks associated with the operation including the risk of paraplegia. 
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Melanie never indicated to Dr. Burnside as to whether or not she had been advised of any specific risks associated with 

the operation, and in particular, Melanie never mentioned whether or not she had been informed by either Dr. Patterson 

or Dr. Ashmore of the risks of paraplegia. It was Dr. Burnside’s understanding that after Melanie had met with Dr. 

Patterson to discuss the operation that Melanie’s questions had been answered and she was much more comfortable 

about going ahead with the surgery and that her anxiety had been reduced. 

Dr. Burnside had not expected, and was not prepared for the outcome of the surgery on February 26, 1990, leaving 

Melanie a paraplegic. (my emphasis) 

 

109      Based on that evidence, there could be no doubt, in my opinion, that Dr. Burnside regarded Melanie as having the 

intelligence and understanding to give a full informed consent; to have all her questions answered; to be informed of the 

material risks, and the unusual or special risks, including the risks the surgeon hoped to avoid in the course of the operation; 

and to have all the relevant options explained to her so that she could make an informed decision. 

 

110      Counsel for Dr. Ashmore referred to this passage from Reibl v. Hughes at p.895: 

Again, it may be the case that a particular patient may, because of emotional factors, be unable to cope with facts 

relevant to recommended surgery or treatment and the doctor may, in such a case, be justified in withholding or 

generalizing information as to which he would otherwise be required to be more specific. 

Counsel submitted that Dr. Ashmore decided to generalize to some extent the information he gave to Melanie because of his 

assessment of Melanie’s emotional condition. She was said to be apprehensive and to have had irrational fears about being 

murdered during the surgery. She is also said to have claimed, presumably metaphorically and not literally, that she would 

walk into the operating theatre and she would walk out. 

 

111      The trial judge made no finding that Melanie lacked the full capacity to give an informed consent to the operation. 

 

112      In my opinion the evidence is abundant and compelling that Melanie had the same capacity as any person of full age 

and capacity and was entitled to be treated in the same way that any person of full age and capacity should have been treated. 

She is and was intelligent. She had an understanding of the proposed medical procedure. She was interested in what was 

going to happen, and if allowed to exercise it, she had a probing curiosity about the problems, the risks, and the surgical 

alternatives which might be available. She was not incapacitated in any way by emotional upset or irrational fears from being 

given all the information that a person of full age and capacity should have been given. 

 

113      It is in relation to such a patient that the standard of care required of Dr. Ashmore must be set. 

 

XVI 

 

Informed Consent: The Findings and the Evidence 

 

114      The trial judge in this case treated Melanie’s parents as the people who must give informed consent to Melanie’s 

surgery. 

 

115      At para. 120 of her reasons, Madam Justice Kirkpatrick said this: 

[C]ounsel for the defendants contend that the test in respect of informed consent is three-fold: 

(1) if the physician properly identified and discussed surgical risks with his or her patient (or, in these 

circumstances, with the patient’s guardians), and a surgical risk results causing injury to the patient, a claim in 

negligence for failure to obtain informed consent will be dismissed; 

(my emphasis) 



Van Mol (Guardian ad litem of) v. Ashmore, 1999 BCCA 6, 1999 CarswellBC 43  

1999 BCCA 6, 1999 CarswellBC 43, [1999] 6 W.W.R. 501, [1999] B.C.J. No. 31... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 24 

 

 

116      In paras. 122 to 130 of her reasons, Madam Justice Kirkpatrick considered the issue of informed consent. She 

considered the evidence of Mr. and Mrs. Van Mol and the evidence of Melanie. She said that none of them remembered any 

risk discussion with Dr. Ashmore. She also considered Dr. Ashmore’s evidence which was that it was his practice to have a 

risk discussion with the parents of any child he proposed to operate on and also to have a discussion of some sort with the 

child. Madam Justice Kirkpatrick referred to medical literature which was put to Dr. Gillis and Dr. Cornel, and which she 

said was to some extent accepted by them, to the effect that, in general, patient recollection of risk discussions is poor. 

 

117      Madam Justice Kirkpatrick stated her conclusion in this way at para. 130: 

It is exceedingly difficult to determine whether the appropriate risk discussion took place. Melanie and her parents 

obviously believe that no such discussion took place. Dr. Ashmore’s evidence as to his recollection of discussion of risk 

and as to his usual practice was candid and credible. There are none of the markers of dishonesty or deception in any of 

their testimony upon which a finding is easily made. However, considering the evidence as a whole, I conclude that, on 

a balance of probabilities, Dr. Ashmore had the appropriate risk discussion with the Van Mols. (my emphasis) 

 

118      I have three observations about that conclusion. The first is that it was conceded by Madam Justice Kirkpatrick to 

have been a very close call. The second is that the finding is that “the appropriate risk discussion” took place, though Madam 

Justice Kirkpatrick does not identify at any point what key features would have had to be incorporated in the appropriate risk 

discussion, and does not find that any discussion of the technique of using prophylactic protection in the form of a Gott Shunt 

or bypass machine took place with anyone. My third observation is that Madam Justice Kirkpatrick found that the risk 

discussion took place with “the Van Mols”. In the following paragraph of the reasons, para.131, it is made clear by the 

reference to the Van Mol’s children that where Madam Justice Kirkpatrick refers to “the Van Mols” she means Mr. and Mrs. 

Van Mol and does not include Melanie. 

 

119      That leads me to these three conclusions. First, Madam Justice Kirkpatrick considered that it was with Mr. and Mrs. 

Van Mol that Dr. Ashmore should have had the appropriate risk discussion and obtained the appropriate consent to the 

surgical procedure being performed on Melanie. In my opinion that conclusion was in error in both fact and law on the mixed 

question of fact and law that it represents. My second conclusion is that there is no finding that any “appropriate risk 

discussion” took place between Dr. Ashmore and Melanie. My third conclusion is there is no finding that any risk discussion 

which did take place with Mr. and Mrs. Van Mol included disclosure of the possibility of performing the third coarctation 

repair on Melanie with the use of prophylactic protection, or that many surgeons would have done it that way, or that the 

surgeons who did it that way would have considered that such a technique provided extra safety protection against the risk of 

paraplegia and other risks. 

 

120      I turn now to the evidence about the pre-operative risk discussion between Dr. Ashmore and Melanie. The 

background is that Melanie was vitally interested. She talked about the details of the operation a number of times with Dr. 

Sheila Burnside, her family physician. Dr. Burnside considered that the risk discussion and the informed consent discussion 

should take place with either Dr. Patterson or Dr. Ashmore. Dr. Burnside wrote to Dr. Patterson and spoke to him by 

telephone. She expected that Dr. Patterson or Dr. Ashmore would cover in the discussion with Melanie “the risks that the 

surgeons hope to avoid in the course of the operation”. Dr. Patterson and Dr. Ashmore agreed that it would be Dr. Ashmore 

who would have whatever discussions were to take place with Mr. and Mrs. Van Mol and with Melanie. On discovery, Dr. 

Ashmore said this about holding a risk discussion with Melanie: 

I think we discussed what we were going to do and basically what we were going to do is what we did in the second 

operation and that’s - I would - as I recall that’s what we discussed. More precise than that I don’t think I can be ... I 

cannot recall a precise moment of sitting there and talking to her nor can I recall any more detail than that, but this is my 

practice and certainly in people or in youngsters of Melanie’s age it is very much my practice to do that. (my emphasis) 

 

121      When he came to give evidence at the trial, Dr. Ashmore was asked about the risk discussion in examination in chief. 

The transcript indicates these questions and answers about Dr. Ashmore’s general practice with children: 
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Q Okay. Did you ever discuss either the risks or the benefits or both of the planned third surgery with either 

Melanie or either of her parents prior to the performance of that third surgery? 

A Yes. 

Q And can you tell us when you did that? 

A I can’t give you chapter and verse about it, but I can tell you that it was done prior to surgery. It was also a matter 

of discussion that would not have been in the immediate post-operative period. This discussion — discussion of 

matters of this kind — 

Q You said post-operative periods, doctor? 

A I’m sorry, pre-operative, excuse me. Matters of this kind are really a sort of continuum of information, because 

when you first detect that the surgery might be necessary, as was done in Melanie’s case, you start talking about the 

risks and benefits a long time before they get into hospital. The cardiologists do and surgeons do. 

And so that the parents and the child knows why they’re going to the hospital in the first place. The final discussion 

might — would, of course, be in the pre-operative period, and that would be my responsibility. 

But again, my lady, because of our concern about this — the repercussions and the family dynamics and worries 

that this, an operation of this kind clearly generates, we have a number of other — we have developed a number of 

other support systems in personnel that can also deal with questions that the family might have, indicate to them 

that we are aware of their concerns, give them an opportunity to discuss the matter, with people other than myself. 

Now, in this case I would have no — I had no trouble discussing this with the Van Mol family because I’m — I 

know them well. We had operated twice. But I certainly would and did discuss it,including the benefits and the 

risks prior to surgery. 

As far as Melanie’s concern, we knew that she was concerned and naturally she would be. We had some 

information from one of her physicians in Kamloops that she had some questions. And all children have questions, 

teenagers more than others. 

And I can enlarge on this a little bit because this is a very important problem — not problem, but consideration for 

us. And that is how to deal with the discussion of major surgery with a child, as well as with the parents. 

I have a sort of basic principle that I follow, basic — I guess principle is a good way to put it. Because I’ve found 

that children want certain information. They — first of all, they don’t want to be excluded from the process. Even 

little children don’t want to be excluded. They want to know that it’s not just a bunch of adults that are making the 

decisions, and so they like to be involved to some extent. 

Secondly, the children like to — want to know certain things. They want to know if whoever does the operation is 

someone that they like or trust or have some comfort about. They want to know what’s going to happen to them 

afterwards. They want to know if somebody is going to be there who is going to look after them. And they want to 

know whether it’s going to hurt. So we address that in talking to the children. And they always want to know if 

their parents are going to be around. 

So with that sort of general background, I think I always address the discussion with the child with that in mind. 

But then you modify it as they get older. And when you’re dealing with an adolescent, such as Melanie, you’ve got 

some new problems because you, as most of us know, talking to an adolescent and trying to discuss with them what 

you want them to do is not necessarily an easy problem. I mean, you can’t even tell them to go and clean their 

bedroom sometime because they don’t want to do that, and they may not do that. 

So you have to approach that with special considerations. But again, the most important thing I found, even with 

adolescents is what I mentioned previously, is that you talk to them about and convince them that there is — there 

are caring people that are going to do the procedure, look after them subsequently, and then you address certain 
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major problems. 

And I always tell adolescents that there is a cause of death — a possibility of death. And I again modify this a little 

bit depending on the nature of the child or patient. We tell them that there is a possibility of complications. That 

they may have some weakness afterwards, they may have an infection afterwards. But I don’t, I don’t give them the 

same message I give the parents. 

I once discussed the concerns about an operation with a 15 year old boy, giving it my very best approach, and that 

night he disappeared and he wasn’t in the hospital. And he vanished for three days. Nobody saw him. Including his 

parents, for three days. 

We finally found him and he came back and we finally operated on him and he was fine. We closed the hole in his 

heart. The only reason I mention that is that this is a complex problem that we have to deal with. 

So that’s a very long answer to your question, but yes, we do — I did discuss this with Melanie, Melanie and I 

discussed a lot of things, but we discussed this. And oh, I should mention, of course, Melanie also discussed this 

matter — tragically she was involved in making a film that — where we — the essence of the film, the video, was 

so that adolescents could discuss their concerns about surgery prior to the surgery, and she was involved in that 

procedure. 

(my emphasis) 

 

122      More precisely, with respect to Melanie herself, the transcript gives these questions and answers in 

examination-in-chief: 

Q Did you ever speak with Melanie, in the absence of her parents, prior to her third operative procedure, to discuss 

the risk and benefits? 

A Well, I think I did. I don’t have a recollection of the context so much as I do, I remember sort of sitting on her 

bed in the hospital before hand, and I think that was in response to, was Dr. Burnside’s letter — well, not totally, 

but Dr. Burnside had mentioned Melanie’s concerns. 

I have a recollection of sitting in her bed in her room and talking about this, and I must say I have a recollection 

that that was with — by herself. I may well have talked to her in addition with her parents present. I can’t say 

precisely. 

Q What did you discuss with Melanie in terms of risks and benefits? 

A Well, again, I — she wanted to know what we were going to do. So I told her what we would be doing. We 

would try to replace the — or to repair the narrowed area and that we would put another patch on it, in all 

likelihood. And that we would hope that this would be the last time she would ever have to bother with it again. 

She knew the possibility of death, and I would mention that, although I don’t suppose I would dwell on it. But I 

would say, you know, there can be a situation where you might not survive. But we have — we don’t have that 

very often, and it’s uncommon. 

And I would say to her that there was possibility of damage to her other organs. 

My lady, I must say, I can’t specifically recall, in Melanie’s case, whether I talked about paraplegia or not. I did to 

the parents, talk about spinal cord damage. But I’m not sure if I did with Melanie. Again, bearing in mind what I 

said before the break, that this is a difficult area, but I probably did. 

(my emphasis) 
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123      It is, I think, clear from Dr. Ashmore’s choice of words: “I think I did”; “I have a recollection ...”; “I would mention 

that ...”; “I would say to her ...”; “this is a difficult area but I probably did”; that Dr. Ashmore did not actually remember any 

risk discussion with Melanie herself beyond a few words of reassurance as he sat on her bed, and that from his reassuring 

approach to children generally, and his guarded approach to discussions with adolescents, that any conclusion drawn from his 

general practice with children could not support a conclusion that a proper risk discussion had taken place with Melanie 

herself, even if one had taken place with her parents. It must be remembered that Dr. Ashmore’s general practice with 

children was developed for its suitability for use in a children’s hospital where Dr. Ashmore had practised for some years. It 

may not have been suitable for a sixteen-year old of full consenting age and capacity. 

 

124      In the circumstances, the evidence is compelling that Dr. Ashmore did not discuss with Melanie the possibility of 

using prophylactic protection, either in the form of a bypass machine or a Gott Shunt used prophylactically. The surgical 

alternative methods were not discussed with Melanie at all. Nor was it said that the use of a cardiopulmonary by-pass 

machine could provide extra safety and risk reduction in the operation. The evidence is also compelling that Dr. Ashmore did 

not advise Melanie that many surgeons adopted those means for extra protection and that she had the option of having that 

protection during the surgery either as performed by himself or as performed by another qualified surgeon who would be 

willing to use those prophylactic measures. 

 

125      The evidence is also compelling that neither the three surgical alternatives nor the use of prophylactic protection. “for 

extra safety” was discussed by Dr. Ashmore with Mr. or Mrs. Van Mol. 

 

XVII 

 

Informed Consent: Summary and Conclusions 

 

126      In my opinion, Melanie, at the age of sixteen years and three months at the time of her operation, and being an 

intelligent person with a good understanding of medical procedures and a lively curiosity about her own health, was the only 

person who could give the required informed consent to this third coarctation repair operation being conducted by Dr. 

Ashmore. 

 

127      As part of the process of obtaining informed consent, Dr. Ashmore was required to tell Melanie about the three 

alternative methods for this third coarctation repair operation including the methods that were available and in widespread 

use of using a bypass machine or other prophylactic protection when performing this operation, particulary when, as here, 

dense adhesions and a friable aorta should have been, and were, anticipated. Dr. Ashmore should have made it possible, as 

well, for Melanie to exercise a choice to ask for prophylactic protection, either by asking Dr. Ashmore to use it, or by asking 

for a second opinion and for help in finding a well qualified surgeon to perform the operation using that prophylactic 

protection. 

 

128      Dr. Ashmore did not engage in such a discussion with Melanie and in failing to do so he was, in the circumstances, in 

breach of a duty of care to her. He deprived her of the opportunity to make an informed choice of having the operation 

performed with prophylactic protection in place. 

 

129      If Melanie had been given the information that she ought to have been given, then, had she been the person 

contemplated in the modified objective test established in Reibl v. Hughes and reaffirmed in Arndt v. Smith, the evidence is 

compelling that she would have opted for the use of prophylactic protection in the form of a bypass machine which was in 

widespread use, perhaps even in universal use, by younger surgeons for such an operation. If Melanie had opted for the use of 

the bypass machine “for extra safety” then, the risk of no blood flow to the spine and lower limbs following a tear in the aorta 

while cross-clamping would have been very much reduced and, on a balance of probabilities, her lower body paralysis would 

not have occurred. See Snell v. Farrell, [1990] 2 S.C.R. 311 (S.C.C.). 

 

130      In short, the breach of duty of Dr. Ashmore in relation to failure to have an adequate risk discussion with Melanie 

resulting in depriving her of the choice of having a bypass machine available or employed in her third coarctation repair 

operation was the cause in fact and in law of her paraplegia. 
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XVIII 

 

Laryngeal Nerve Damage 

 

131      As well as suffering from non-functional flaccid paraplegia as a result of what occurred during the surgical operation, 

Melanie also suffered injury to her recurrent laryngeal nerve. That nerve damage has left her with a somewhat hoarse voice 

which she has difficulty in modulating. Her claim against Dr. Ashmore included a claim in relation to the laryngeal nerve 

damage. 

 

132      There is no doubt that the laryngeal-nerve damage occurred during the operation. The damage is near where the tear 

occurred in the aorta and where the dissection was being performed, first by Dr. Ashmore and then by Dr. LeBlanc, in order 

to try to control the damage from the tear and to remedy the coarctation. Dr. Ashmore was working to remedy the tear for 90 

to 110 minutes and, after Dr. LeBlanc took over, the operative procedure required about another 40 to 45 minutes before the 

blood flow was restored to Melanie’s spine and lower limbs. 

 

133      The precise moment when the damage to the laryngeal nerve occurred cannot be determined, nor can it be determined 

whether the damage occurred when Dr. Ashmore was the active surgeon or when Dr. LeBlanc was the active surgeon. But in 

my opinion, it is not necessary to decide those questions. For the same reason that it is correct to say that the breach of duty 

of Dr. Ashmore in relation to failure to hold an adequate risk discussion with Melanie, resulting in depriving her of the choice 

of having a by-pass machine available or employed in her third coarctation repair operation, was the cause in fact and in law 

of the paraplegia, it is also correct to say that the same failure was the cause in fact and in law of her laryngeal nerve damage. 

If Melanie had opted for the use of the by-pass machine for “extra safety” then much of the extra dissection would have been 

unnecessary, and, on the balance of probabilities and on the principle in Snell v. Farrell her laryngeal nerve damage would 

not have occurred. 

 

134      In my opinion, the damage to the laryngeal nerve constituted a compensable head of damage in Melanie’s claim 

against Dr. Ashmore. 

 

XIX 

 

Synopsis 

 

135      In these reasons I have reached no conclusion contrary to the primary findings of fact of Madam Justice Kirkpatrick, 

the trial judge. 

 

136      With respect to Madam Justice Kirkpatrick’s mixed findings of fact and law in relation to the first ground of claim, I 

have reached no conclusion contrary to her conclusion that Dr. Ashmore was not negligent in adopting the surgical procedure 

that he adopted, in embarking on the operation without a system of prophylactic protection in place, or in the deployment of 

his skills throughout his involvement in the operation until he was relieved by Dr. LeBlanc. I have made four observations in 

relation to facts or to mixed fact and law, and I have reached two conclusions on the first ground of claim, all as set out in 

Part XI of these reasons. The first of my conclusions, namely that there were at least three separate and distinguishable 

surgical alternatives for conducting this third coarctation repair operation cannot be disputed on the evidence. The second of 

my conclusions, namely that the surgical alternative of using a cardiopulmonary by-pass machine, which would provide 

“extra safety”, is supported by Dr. LeBlanc, by all three of the plaintiff’s expert witnesses, and by Dr. Trusler, the principal 

expert witness called by the defendants. Both of those conclusions support my reasons on the second ground of claim, but 

only the first is necessary to find liability in relation to the failure to obtain a relevant informed consent. The trial judge made 

no finding of fact, or of mixed fact and law in any way inconsistent, expressly or implicitly, with either of those two 

conclusions. 

 

137      With respect to the mixed findings of fact and law of Madam Justice Kirkpatrick on the second ground of claim, 

namely that Dr. Ashmore had a legally proper, appropriate and effective risk discussion with “the Van Mols”, and did not 

commit any breach of duty in that respect, I have set out my opinion on two legal questions which were not addressed by the 

trial judge and which make the trial judge’s conclusion, in relation to the adequacy of the risk discussion, insupportable as a 
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matter of law. My first opinion is that Melanie was the only person capable of giving informed consent to the surgical 

procedure when it took place, or when she was first admitted to hospital for the carrying out of that procedure. My second 

opinion is that any legally proper risk discussion with a person such as Melanie, with the capacity to give informed consent, 

was required, in law, to include a statement of the three alternative surgical methods of carrying out this third coarctation 

repair operation with guidance about the risks and advantages of each procedure. That risk discussion ought to have included 

a statement that the by-pass machine alternative provided “extra safety”, but the failure to make that statement is not 

necessary to the finding of liability that I have made. I have applied my answers to those two legal questions to the facts, 

either as found by the trial judge or as clearly supported by the evidence where the relevant facts were not considered by the 

trial judge, to reach my conclusion on liability with respect to the second ground of claim, including both liability for the 

paraplegia losses and for the laryngeal nerve losses. 

 

138      Throughout my reasons I have endeavoured to remain within the boundaries of the proper function of a court of 

appeal judge as those boundaries have been carefully set by the Supreme Court of Canada in a series of cases over the last 

twenty years, as summarized in Part IV of these reasons. 

 

XX 

 

Disposition 

 

139      I would allow this appeal, find liability on the part of Dr. Ashmore on the basis I have described, and refer this case 

back to the Supreme Court of British Columbia for an assessment of damages. 

These reasons, and the concurring reasons of Madam Justice Huddart, constitute, respectively, the written opinions on this 

appeal of myself and Madam Justice Huddart. They were signed and delivered to the registrar, in accordance with s-s.21(2) 

of the Court of Appeal Act, on Thursday, 10 December, 1998. 

Huddart J.A. (concurring): 

 

140      I agree with the reasons of Mr. Justice Lambert and with his proposed disposition of this appeal. I am writing these 

short concurring reasons only to explain my agreement in view of my comments in Ney v. Canada (Attorney General) 

(1993), 102 D.L.R. (4th) 136 (B.C. S.C.) about the potential existence of concurrent rights to consent in parents and child. 

My concern in Ney arose from the comments of Lord Donaldson M.R. in R. (a minor), Re, [1991] 4 All E.R. 177 (Eng. C.A.) 

at 185 to 186 about the right of parents to consent to treatment in circumstances where their competent child did not consent 

or was not asked. 

 

141      The view my colleague expressed succinctly at paragraph [89] flows from the principle of law identified by Lord 

Scarman in Gillick v. West Norfolk & Wisbech Area Health Authority, [1986] 1 A.C. 112 (U.K. H.L.), at 186: 

The underlying principle of the law was exposed by Blackstone (1 Bl Com (17th edn, 1830) chs 16 and 17) and can be 

seen to have been acknowledged in the case law. It is that parental right yields to the child’s right to make his own 

decisions when he reaches a sufficient understanding and intelligence to be capable of making up his own mind on the 

matter requiring decision. 

 

142      Concurrent rights to consent were posited by Lord Donaldson as necessary to resolve the doctor’s “intolerable 

dilemma” when facing parents who seek treatment the child refuses. 

 

143      I do not consider Lord Donaldson’s proposed judicial modification of the common law to be necessary or desirable. 

The dilemma is no different to that faced by doctors and all others required to deal with mentally disabled adults, as Lord 

Donaldson recognized at 186 in Re R. It requires not a legal resolution but a factual decision. Is this person with whom I am 

dealing capable of consenting to what I am proposing? In both cases courts may override the refusal of treatment upon 

appropriate application, just as a court may be called upon to resolve a dispute between parents with concurrent rights to give 

consent to treatment of a child who is not competent to give consent to the treatment being proposed. In the case of a person 

under 19 years of age in British Columbia, the ultimate resort is to the parens patriae jurisdiction of the Supreme Court. 
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144      Unlike Lord Donaldson, I do not read section 16 of the Infants Act, R.S.B.C. 1979, c. 196, (the equivalent as it was in 

1990 to section 8 of the Family Law Reform Act (1969) to which he was referring at 186) as inconsistent with the common 

law. 

 

145      I agree with Mr. Justice Lambert that section 16 did no more than provide options to a medical practitioner who had 

doubts about the capacity of an infant who had attained 16 years to consent to proposed treatment. An attempt to secure a 

parent’s consent or the obtaining of a second opinion would protect the medical practitioner from an action for battery or an 

assault charge. As Mr. Justice Lambert notes, there is nothing in the section to substitute the consent of a parent for the 

consent of a competent 16-year old. Nor is there anything in the section to permit treatment when a competent infant of any 

age refuses, or to permit a medical practitioner to avoid facing the question by seeking only the consent of one or both of the 

parents. I also agree that the 1979 Act is simply not relevant to the issue of negligence as it relates to consent. 

Goldie J.A. (dissenting): 

 

146      I have had the privilege of seeing in draft my colleagues’ reasons for judgment in this tragic and difficult case. As I 

am unable to concur in their disposition of this appeal, I have found it necessary to explain why at some length. 

 

147      Two grounds of negligence were alleged on the part of the surgeon: firstly, negligence in the planning and 

performance of the operation which took place 26 February 1990, and secondly, negligence in the disclosure of risks of the 

operation resulting in a lack of informed consent. 

 

148      It appears that Melanie Van Mol is in substance the principal appellant and for this reason I refer to the appellant in 

this Court in the singular. When I refer to the parties in the court below I will refer to them collectively in the plural. 

 

149      My reasons are arranged in the following manner: 

I. INTRODUCTORY SUMMARY 

II. THE FOUR OBSERVATIONS 

1. The first observation 

2. The second observation 

3. The third observation 

4. The fourth observation 

III. THE SECOND ISSUE - INFORMED CONSENT 

1. The mature minor and the 16 year-old patient 

a. Consent prior to Melanie’s 16th birthday 

b. Consent after Melanie’s 16th birthday 

2. Alternative methods or surgical techniques 

a. The Evidence at Trial 

b. The Three Alternatives - A question of law? 
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3. Informed Consent - Reibl v. Hughes 

IV. LARYNGEAL NERVE DAMAGE 

V. CONCLUSION 

 

I. Introductory Summary 

 

150      As I understand the judgment of my colleague Mr. Justice Lambert, he has found: 

a. the findings of fact and law made by the trial judge in reaching her conclusion that the conduct of the surgeon 

fell within the acceptable standard of an ordinary cardiac surgeon acting with prudence and diligence are subject to 

four observations and two conclusions; 

b. that as the law stood in February, 1990 when the operation was performed on her, Melanie (and I will follow the 

practice of referring to Ms. Van Mol by her given name) was the only person who could consent to the operation; 

and 

c. the trial judge’s finding that the appropriate risk discussions took place may be disregarded and the surgeon 

found negligent in failing to have an adequate risk discussion with Melanie. 

 

151      In both Parts XI and XIX of his reasons my colleague disclaims any intention of substituting his opinion on the first 

ground of claim for that of the trial judge. However, and with respect, I am of the view my colleague has indeed substantially 

substituted an appellate opinion for that of the trial judge on the first ground of claim. As his observations and conclusions 

influence his analysis of the second ground of claim, I must start with them. 

 

152      As a preface to this examination I note that the contest in respect of the first ground of alleged negligence was 

between medical experts. No findings of credibility were necessary. By way of contrast, it will be seen that the issue raised in 

the second ground of alleged negligence could only be resolved at trial by a finding of credibility. 

 

153      There had been extensive pre-trial discovery of the principal medical defendants. The reports of the experts retained 

by the parties had been exchanged. Five testified at the trial as did three of the medical defendants. To discharge her 

responsibility as the trier of fact the trial judge had the assistance of these experts and of experienced counsel. It is accepted 

Toneguzzo-Norvell (Guardian ad litem of) v. Burnaby Hospital, [1994] 1 S.C.R. 114 (S.C.C.) (”Toneguzzo”) provides 

authoritative direction to this Court where the findings to which the trial judge has applied the law are questioned on appeal. 

 

154      Two extracts at 121-2 in Toneguzzo are quoted in paragraph [8] of Mr. Justice Lambert’s judgment. For convenience 

I set them out again here. The authorities omitted in the first paragraph of his quotation are included as I think the second 

quoted paragraph is better read in light of those authorities: 

It is by now well established that a Court of Appeal must not interfere with a trial judge’s conclusions on matters of fact 

unless there is palpable or overriding error. In principle, a Court of Appeal will only intervene if the judge has made a 

manifest error, has ignored conclusive or relevant evidence, has misunderstood the evidence, or has drawn erroneous 

conclusions from it: see P. (D.) v. S. (C.), [1993] 4 S.C.R. 141, at pp. 188-89 (per L’Heureux-Dubé J.), and all cases 

cited therein, as well as Geffen v. Goodman Estate, [1991] 2 S.C.R. 353 at pp. 388-89 (per Wilson J.), and Stein v. The 

Ship Kathy “K”,, [1976] 2 S.C.R. 802, at pp. 806-8 (per Ritchie J.). A Court of Appeal is clearly not entitled to interfere 

merely because it takes a different view of the evidence. The finding of facts and the drawing of evidentiary conclusions 

from facts is the province of the trial judge, not the Court of Appeal. 

. . . . . 

I agree that the principle of non-intervention of a Court of Appeal in a trial judge’s findings of facts does not apply with 

the same force to inferences drawn from conflicting testimony of expert witnesses where the credibility of these 
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witnesses is not in issue. This does not however change the fact that the weight to be assigned to the various pieces of 

evidence is under our trial system essentially the province of the trier of fact, in this case the trial judge. [Emphasis 

added] 

 

155      From a chronological examination of the quoted authorities it will be seen Toneguzzo is the culmination of a series of 

pronouncements by the Supreme Court of Canada. 

 

156      Stein v. “Kathy K.” (The), supra [(1975), [1976] 2 S.C.R. 802 (S.C.C.)], is known for the phrase “palpable and 

overriding” error as descriptive of the magnitude of the error required before appellate intervention is allowed where 

credibility is involved in the findings of fact. In Goodman Estate v. Geffen, supra [[1991] 2 S.C.R. 353 (S.C.C.)], Madam 

Justice Wilson characterized the approach of the Supreme Court to findings of fact not contingent on credibility as 

“non-interventionist” unless “a manifest error” had been made. In Droit de la famille - 1150, supra [sub nom. P. (D.) v. S. 

(C.), [1993] 4 S.C.R. 141 (S.C.C.)], at 188-189 Madam Justice L’Heureux-Dubé succinctly summarized the scope of 

appellate intervention: 

It is well-settled case law that a court of appeal will only intervene in a trial judge’s findings of fact if the judge has 

made a manifest error, ignored conclusive or relevant evidence, has misunderstood the evidence or drawn erroneous 

conclusions from it. 

She directed the reader to some ten judgments of the Court. 

 

157      These principles have been applied in virtually every circumstance. Stein v. The Ship Kathy “K” was a maritime 

collision case; Goodman Estate involved the presumption of undue influence, and in P.(D.) v. S.(C.) the issue was the right of 

access to a minor child by a non-custodial parent. 

 

II. The Four Observations 

 

1. The first observation 

 

158      The first of my colleague’s four observations is found in paragraph [65] of Part XI of his judgment. My colleague 

states that while there is evidentiary support for the view that Dr. Ashmore’s plan was not contrary to all qualified medical 

opinion in 1990, a “very extensive body of evidence” exists that the operation should have been conducted with prophylactic 

protection in place or immediately available, either in the form of a bypass machine or a Gott shunt. 

 

159      In paragraph [33] he described Dr. Ashmore’s plan as contemplating cross-clamping without anything else. I think 

the better description of the surgeon’s plan is found in paragraph [19] of my colleague’s reasons where he describes the 

purpose of a Gott shunt and notes the circumstance under which the surgeon would have used it. 

 

160      As to its suitability for providing protection Dr. LeBlanc, whose evidence on discovery was characterized by counsel 

for the appellants as “forthright and fair”, said at trial: 

Q Dr. LeBlanc, is Gott shunt a reasonable alternative to use during a third repair of coarctation in another surgeon’s 

hands? 

A Yes, it’s totally an appropriate option for bypass, doing a repair of a coarctation, meaning to bypass the area 

where it’s clamped. So a Gott shunt is an appropriate option that has been used. In fact, even before 

cardiopulmonary bypass at the beginning of open heart surgery. 

I have been trained to use cardiopulmonary bypass because my training is just maybe 10, 12 years ago and at that 

time where I was, I didn’t see the use of Gott shunt. So I obviously feel more comfortable myself with 

cardiopulmonary bypass. 

But in the hands of many experienced surgeons, Gott shunt is extremely appropriate to do this type of operation, 

with the same protection, which means we’re looking at providing blood to the lower half of the body to avoid the 
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problem of paraplegia and bleeding. 

 

161      Whether the surgeon should have had available the cardiopulmonary bypass machine instead of the Gott shunt was a 

contested issue at the 35 day trial and in this Court. 

 

162      In paragraph [65], my colleague parenthetically alludes to the appellant’s contentions with respect to two expert 

witnesses called by the respondents. These exactly illustrate some of the considerations the trial judge had to take into 

account. There is no indication she did not. 

 

163      As to his description of the evidence of a particular point as “a very extensive body of evidence”, I note the same 

adjective was used by the trial judge to describe the totality of all the evidence on the circumstances of Melanie’s case. To 

apply such a characterization to some evidence which she did not accept infringes on the area of responsibility assigned to 

her by Toneguzzo. It was for her to make a qualitative analysis and in my view no fault was demonstrated in this court which 

supports a conclusion she was plainly wrong in her assessment of the medical evidence. As Madam Justice McLachlin said in 

Toneguzzo at 121: 

The finding of facts and the drawing of evidentiary conclusions from facts is the province of the trial judge, not the 

Court of Appeal. 

 

164      I am unable to agree my colleague’s first observation is relevant. It discloses no manifest error on the part of the trial 

judge nor any oversight, misunderstanding or error in the conclusions she drew. 

 

2. The second observation 

 

165      My colleague states in his paragraph [66] that the trial judge seems to have misapplied the evidence with respect to 

the risk of paraplegia. She is said to have drawn an incorrect conclusion in applying a factor of .41% to the risk of paraplegia 

in Melanie’s case. Reference is made to paragraphs 121 and 131 of her judgment. Dr. LeBlanc’s evidence is relied upon as 

indicating an increase in risk to 3% to 4% in the case of a third repair coarctation. My colleague’s observation is that his best 

view of the evidence is that the risk of paraplegia in Melanie’s case must have been 1% to 4%. At the upper limit, this is an 

order of magnitude greater than that quoted by the trial judge. 

 

166      In her paragraph 121, the trial judge was in the midst of her analysis of the evidence on the second ground of alleged 

liability - the adequacy of the risk disclosure. She refers to the .41% statistic as support for her conclusion that the risk of 

paraplegia must be disclosed. 

 

167      In her paragraph numbered 131, the trial judge did not use this statistic - which reflects historical experience - in her 

analysis of the risk of paraplegia. She was there applying the modified objective test set out in Hopp v. Lepp, [1980] 2 S.C.R. 

192 (S.C.C.) and Reibl v. Hughes, [1980] 2 S.C.R. 880 (S.C.C.) (”Reibl “) to which recourse is had in the event actual 

consent was inadequate. (I will come to this in due course.) After concluding that Dr. Ashmore had the appropriate risk 

discussion with the Van Mols she stated: 

If I am wrong in making that finding, I would nevertheless find that if the risk was discussed, the Van Mols would have 

consented to the surgery. It is instructive to note that it is whether they would have accepted the risk of paraplegia, not 

its inevitability. The Van Mols are intelligent, thoughtful people. They trusted the doctors. They expected that the third 

surgery would go as well as the other surgeries. Like the vast majority of parents, they understand, in a visceral way, 

that their children are hostages to fate. All that can be done is to be as protective and vigilant as it is reasonable to be. 

The risk of paraplegia was statistically .41%. Dr. Ashmore had never had a surgery resulting in paraplegia. Given the 

complications faced by Melanie in the absence of the surgery, it was a risk that a reasonable individual would accept. 

 

168      If the statistical risk to Melanie at the hands of this surgeon was derived from his experience alone, the result would 
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be zero. In the hands of the surgeons who made up larger samples, the evidence disclosed a range. 

 

169      One of the experts, Dr. Trusler, said at page 5 of his report: 

There is a risk of paraplegia or spinal cord damage with any coarctation operation. This risk is generally about 0.4% (4 

per 1000 operations) (Kirklin and Barratt-Boyes, Brewer at al). 

Incremental risk factors are the lack of development of collateral circulation and a re-repair. 

And at page 4 he said of recoarctation surgery: 

The fact that it is a third operation would not change these indications. There is a big difference between the clean, 

pristine field of the first operation and the obscure, adhesed field of the second operation. Third and fourth and fifth 

operations are not that much different than the second and the indications and approaches do not necessarily change. In 

general, each operation tends to be a little more difficult than the one before, but the difference is marginal. Occasionally 

I have seen adhesions that were easier to cope with at the third operation than at the second procedure. This experience 

is based on a lot of reoperations over the years. 

 

170      Dr. Trusler was cross-examined on a learned article in which there appeared the sentence: “The risk is also increased 

at re-repair.” He agreed with this but quantified the increase in the risk in the following words: 

A Well, I’ve always thought that was correct, although it was pointed out recently that the risk is not — the 

numbers are not that great in recent years. It is something from .4 percent to .6 percent. I would have thought it 

would have been higher, but that reference is Lyman Brewer’s reference back in 1972 when he reviewed those, 

how many cases, 10,000 cases? 

Q 12,000. 

A 12,000 cases that he found that the — that re-repair was an incremental risk factor for paraplegia. 

 

171      Dr. Miyagishima, an expert called by the plaintiffs, said in his testimony in chief the morbidity, or ratio of sick to 

well, of paraplegia resulting from ischemia of the spinal cord was, as stated in textbooks he did not identify, one-half of one 

percent to one percent. 

 

172      Moreover, I am of the view the evidence of Dr. LeBlanc is not supportive of the conclusion that the risk of the third 

operation on Melanie was 3% or 4%. He testified at the trial: 

Q Now, could I take you then back to your examination for discovery that Mr. McAlpine read to you, the second 

volume. He read to you question 638, among others, and that question is relative to the risks of paraplegia. 

Question is — he asked if “those risks were something that were known to you before 1990?”: 

A Oh, yeah, they’re the same risk in the range of one to three per cent. 

Now, where do you get the one to three percent from? 

A The risk of paraplegia in patients that have arch problem varies from .4 to .5, in a patient with coarctation and 

good supply, to 3 to 4 percent as the patient gets older or — and has had previous coarctation repair. So in a baby, 

the risk is very minimal. On an older patient with large collaterals the risk is minimal. On a patient that has a 

second, a third, a fourth operation the risk will increase slightly. 

The reference to question 638 is explained in the sequence of questions which culminated in that question: 
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634 Q Did you explain to the parents in the course of this operation that there was a risk of paraplegia? 

A We always do. 

635 Q You don’t say we, I’ll deal with you; that’s something you always raise in the course of a recoarctation 

repair? 

A Yes, it’s something we always raise. 

636 Q And when you say we, I just want to deal with you for a second, you raise it, do you use the word 

paraplegia, in other words, bring it home in laymen’s terms? 

A I tell them it means the kid is paralyzed, the legs don’t move because they may not understand like you say what 

paraplegia means but they do understand what paralysis means. 

637 Q Yes. And why is that something you tell the parents? 

A Because it’s a definite risk with the devastating consequences that you’re aware of. 

638 Q Yes. And those risks were something that were known to you before 1990? 

A Oh, yeah, they’re the same risk in the range of one to three percent. 

 

173      In the discovery evidence to which Dr. LeBlanc was referred, he was speaking of a second operation on a child which 

took place only eight months after the first and which involved the arch of the aorta. Repair of the arch was not required in 

Melanie’s case. 

 

174      In the answer given by Dr. LeBlanc first referred to above he continues to refer to arch repair. Other evidence of 

which the trial judge was aware demonstrated the risk of paraplegia was largely affected by the state of the patient’s collateral 

blood supply. It is to this Dr. LeBlanc referred in the sentence “On an older patient with large collaterals the risk is minimal”. 

(At the B.C. Children’s Hospital an “older patient” is one 16 years or older.) The collateral blood supply is the body’s 

response to the high blood pressure created by the constriction of the aorta. 

 

175      Dr. Penkoske, another surgeon qualified as an expert in pediatric cardiac surgery, explained this relationship in these 

words: 

Q ... In Melanie’s case, prior to her third coarctation repair, what would you have anticipated her collateral supply 

to be like? 

A I would anticipate in a child who has a gradient of 45 to 50 at rest on a cardiac catheterization prior to a third 

operation, which was the clinical status of Melanie’s coarctation, that she would have well developed collaterals. 

The fact that a couple of collaterals were divided at the time of the second operation, almost nine years — seven 

years previously, nine years previously, I’m sorry, does not negate the fact that she had nine years over which time 

a coarct recurred and there was ample opportunity for collateral vessels to redevelop. 

Q Does the time play any role in the development of collaterals? 

A Definitely. 

Q What role does the time play? 

A If one has no time, for example, in the case of acute aortic transection with an automobile accident, there is no 

time for collateral vessels to develop. Collateral vessels develop when an obstruction is present for a period of time, 

and the collateral vessels which are just really enlargements of normal vessels has an ample period of time to occur. 
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176      For present purposes it is sufficient to note that the presence and strength of the collateral blood vessels was discussed 

by virtually every expert. The trial judge in paragraph 93 of her reasons found Dr. Ashmore’s plan provided for the 

contingency of poorly developed collaterals. That finding was not challenged. 

 

177      As there is no indication the trial judge measured the risk actually confronting Melanie by such a yard stick, I am 

unable to agree with my colleague’s second observation. For the reasons I have summarized above I am of the view it does 

not disclose any error in the trial judge’s finding that the surgeon’s conduct fell within the acceptable standard of an ordinary 

cardiac surgeon acting with prudence and diligence. 

 

3. The third observation 

 

178      My colleague’s third observation is set out in paragraph [67] of his reasons for judgment. However, as a preliminary 

comment I wish to note here the appellant’s third ground of appeal expressed in these terms: 

III. In the alternative, the trial judge erred in failing to find that the standard medical practice to which Dr. Ashmore 

conformed was itself negligent. 

 

179      As will be seen this alleges what has come to be referred to as the ter Neuzen exception. I will endeavour to show this 

provides a context overlooked in my colleague’s suggestion elsewhere in his judgment that the trial judge had difficulty in 

reaching her conclusion on the first ground of negligence. 

 

180      In paragraph [58] of my colleague’s reasons he refers to the appellant’s submission in this Court, made by way of an 

overview, 

... that the error said to have been made by the trial judge must be assessed that she, herself, said that an “exceedingly 

fine line” must necessarily be drawn and the assessment of this first ground required “long and anxious consideration”. 

It was argued that if the trial judge had not made the particular specified errors in relation to the evidence, then she may 

well have reached a conclusion on the other side of the “exceedingly fine line”. 

 

181      These words in quotation marks are taken from paragraph 111 of the trial judge’s reasons for judgment. In paragraph 

[45] my colleague says in part: 

... I think it is fair to say that the words “an exceedingly fine line” and the words “after long and anxious consideration” 

must be taken to incorporate into Madam Justice Kirkpatrick’s reasons an indication that the plaintiff must have come 

very close to establishing her case on a balance of probabilities, as she is required to do, but to have fallen just short in 

Madam Justice Kirkpatrick’s opinion. 

 

182      I believe this is a contextually incorrect reading of paragraph 111, and as it appears to have persuaded my colleague 

to draw evidentiary conclusions at variance with the findings in the court below, it becomes necessary to examine this at 

some length. 

 

183      For convenience I reproduce at this point paragraphs 105, 108, 109, 110 and 111 of the trial judge’s reasons: 

105 Based upon all of the evidence, I conclude that there was, in 1990, no one acceptable operative procedure nor one 

accepted method of ensuring protection of the spinal cord in the repair of a third coarctation. Indeed, from the review of 

the various expert opinions and the medical literature discussed by the doctors at trial, it is evident that there are several 

acceptable operative procedures and acceptable approaches for the protection of the spinal cord. Further, it is clear that 

Dr. Ashmore’s operative approach was one of several acceptable approaches consistent with an established body of 

medical opinion. 

. . . . . 

108 Counsel for the plaintiffs argue that Dr. Ashmore’s practice is one which is fraught with risks so obvious and easily 
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avoided that the court ought to reject it as dangerous, unreasonable and negligent. In order to do so, however, it would 

be necessary to find that this case falls outside the general rule (and within the exception) laid down in ter Nuzen [sic] 

at p. 220: 

... as a general rule, where a procedure involves difficult or uncertain questions of medical treatment or complex, 

scientific or highly technical matters that are beyond the ordinary experience and understanding of a judge or jury, 

it will not be open to find a standard medical practice negligent. On the other hand, as an exception to the general 

rule, if a standard practice fails to adopt obvious and reasonable precautions which are readily apparent to the 

ordinary finder of fact, then it is no excuse for a practitioner to claim that he or she was merely conforming to such 

a negligent common practice. 

109 Counsel for the plaintiffs contend that, once the available options are explained for the court by the medical experts, 

the issue of protection of Melanie’s spinal cord and whether she was exposed to unreasonable risk, can be resolved 

without specialized medical knowledge or experience. In my opinion, this submission must fail. The circumstances in 

Melanie’s case giving rise to the allegation of negligence are qualitatively different from that posed in, for example, 

Anderson v. Chasney, supra, in which sponges were not removed after tonsillectomy surgery and the child suffocated. 

Nor are they of the kind found in Stubbins v. Johnson, supra, in which the court rejected the contention that the 

defendant doctor’s decision to proceed with a second radial keratotomy surgery was an accepted “school of thought.” In 

Stubbins, the defendant, within a matter of days after a first surgery which resulted in an injured eye, proceeded with the 

second surgery which resulted in the plaintiff being rendered functionally blind. 

110 Considering the very extensive and complex medical evidence heard in this case, I conclude that Melanie’s 

condition involved difficult and uncertain questions of medical treatment, as evidenced by the conflicting schools of 

thought on the best approach to repair a recoarctation and to ensure adequate spinal cord perfusion. At a superficial 

level, and with the clarity of hindsight, it may seem obvious that cardiopulmonary bypass might have protected 

Melanie’s spinal cord and prevented her paraplegia. But if one assesses the circumstances of Melanie’s extensive 

medical history, Dr. Ashmore’s intimate knowledge of her medical circumstances, the operative site as it was known in 

January, 1979 and as it presented in February 1990, the risks and benefits of the various approaches, and Dr. Ashmore’s 

skill and knowledge as a surgeon, the decision to employ spinal protection prophylactically is not, as required by ter 

Nuzen, “obvious nor readily apparent.” Furthermore, I am unable to conclude that “the obvious and reasonable 

precautions” were themselves without risks, or that, if employed, they would have necessarily prevented Melanie’s 

paraplegia. 

111 Based on all of the evidence, it is clear that the decisions made in Melanie’s case involved the assessment and 

weighing of a multitude of complex factors, both prior to the surgery and intra- operatively. Dr. Ashmore brought to that 

unenviable task enormous skill and experience. In hindsight, he was tragically mistaken in his choice of approach. Dr. 

Ashmore’s surgical plan did not take into account a rare and exceptional occurrence - the tear in the aorta at the time of 

cross clamping. Notwithstanding the application of diligence, care, knowledge, skill and caution, Melanie has suffered 

the tragic results of Dr. Ashmore’s inability to foresee what occurred. But the law does not impose a standard of 

perfection upon doctors. They cannot be expected to be the predictors of the rare and exceptional occurrence. This, of 

course, provides no comfort or solace to Melanie who must live with the consequences of the strictures of an imperfect 

standard. It is an exceedingly fine line which must necessarily be drawn. However, after long and anxious consideration, 

I conclude that Dr. Ashmore’s conduct fell within the acceptable standard of an ordinary cardiac surgeon acting with 

prudence and diligence. [Emphasis added] 

 

184      It does not appear that paragraphs 108 and 109 of the trial Judgment which were omitted from those quoted by my 

colleague in his paragraph [45], formed part of his analysis. In my view, it is apparent from paragraphs 108 and 109 the trial 

judge is responding to the plaintiffs’ submission that Dr. Ashmore’s adherence to a standard medical practice was in itself 

negligence as falling within the exception to standard medical practice reviewed in ter Neuzen v. Korn (1993), 81 B.C.L.R. 

(2d) 39 (B.C. C.A.), decided in this Court in November, 1993. (I will refer to this case as “ter Neuzen”.) The claim in 

negligence against Dr. Korn, practising as an obstetrician and gynaecologist, was made because the plaintiff became infected 

with the HIV virus during the course of artificial insemination procedures administered by him. A jury found liability. The 

trial judge had instructed the jurors that it was open to them, as the triers of fact, to find the custom or general practice 
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negligent. 

 

185      The direction thus stated was not approved by this Court. A new trial was ordered as there were several bases for 

liability and which one of these the jury had chosen could not be ascertained. 

 

186      An appeal was taken by the plaintiff to the Supreme Court of Canada. It was dismissed: [1995] 3 S.C.R. 674, 11 

B.C.L.R. (3d) 201 (S.C.C.). (I will refer to the latter report as it was that used by the trial judge in her reasons.) 

 

187      Mr. Justice Sopinka, speaking for himself and five other members of the seven judge panel, examined the role of the 

trier of fact both where the defendant doctor relies upon an adherence to standard practice and where it is alleged such 

adherence is itself evidence of negligence. As to the first Sopinka J. said in part at 214 and 216: 

33 It is well settled that physicians have a duty to conduct their practice in accordance with the conduct of a prudent and 

diligent doctor in the same circumstances. In the case of a specialist, such as a gynaecologist and obstetrician, the 

doctor’s behaviour must be assessed in light of the conduct of other ordinary specialists, who possess a reasonable level 

of knowledge, competence and skill expected of professionals in Canada, in that field. A specialist, such as the 

respondent, who holds himself out as possessing a special degree of skill and knowledge, must exercise the degree of 

skill of an average specialist in his field: see Wilson v. Swanson, [1956] S.C.R. 804 at 817, Lapointe c. Hôpital Le 

Gardeur, [1992] 1 S.C.R. 351 at 361, and McCormick v. Marcotte (1971), [1972] S.C.R. 18. 

. . . . . 

38 It is generally accepted that when a doctor acts in accordance with a recognized and respectable practice of the 

profession, he or she will not be found to be negligent. This is because courts do not ordinarily have the expertise to tell 

professionals that they are not behaving appropriately in their field. In a sense, the medical profession as a whole is 

assumed to have adopted procedures which are in the best interests of patients and are not inherently negligent. ... 

 

188      And at 220, after considering Anderson v. Chasney, [1949] 2 W.W.R. 337 (Man. C.A.) (Man.C.A.], aff’d [1950] 4 

D.L.R. 223 (S.C.C.), he said: 

51 I conclude from the foregoing that, as a general rule, where a procedure involves difficult or uncertain questions of 

medical treatment or complex, scientific or highly technical matters that are beyond the ordinary experience and 

understanding of a judge or jury, it will not be open to find a standard medical practice negligent. On the other hand, as 

an exception to the general rule, if a standard practice fails to adopt obvious and reasonable precautions which are 

readily apparent to the ordinary finder of fact, then it is no excuse for a practitioner to claim that he or she was merely 

conforming to such a negligent common practice. 

 

189      Returning to the case at bar, I think it is clear from paragraphs 110 and 111 of her judgment the trial judge was 

considering the plaintiffs’ contention that Dr. Ashmore’s conduct fell within the above exception to the general rule.  

 

190      In my view the trial judge, “after long and anxious consideration”, decided Dr. Ashmore’s planning and conduct of 

the operation did not come within the ter Neuzen exception to the general rule. From that it followed the standard by which 

he was to be judged was that of an ordinary cardiac surgeon acting with prudence and diligence. This is what she said in 

paragraph 133 of her reasons: 

133 I conclude that the conduct of Dr. Ashmore and Dr. Patterson falls within the standard of, respectively, an ordinary 

cardiac surgeon and an ordinary cardiologist, acting with prudence and diligence. 

 

191      The trial judge’s finding on the ter Neuzen point is not directly challenged in this Court. It is indirectly challenged in 

the sense I earlier mentioned: that the statements made by the trial judge in paragraph 111 of her reasons are said to indicate 

she had difficulty with her ultimate decision on the first ground of appeal. In light of the context I have outlined, I do not 

agree. It was not suggested in this Court the trial judge erred in her understanding of ter Neuzen. There was evidence which I 

will come to supporting her characterization of the tear in the aorta as “rare and exceptional”. 
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192      I return now to the text of my colleague’s third observation in his paragraph [67]. There it is stated that risks of 

paraplegia, death and other overall risks are significantly reduced where prophylactic protection in the form of the bypass 

machine or a Gott shunt is employed where dense adhesions and friable aorta “ought” to be anticipated. He refers to the 

preference of three experts called by the appellants for the bypass machine and, as most noteworthy of all, the evidence of Dr. 

Trusler to the effect of the pump providing “that extra safety”. 

 

193      The trial judge was fully cognizant of what the expert surgeons were saying. I have extracted the gist of her 

comments from the following paragraphs of her judgment: 

 

Paragraph 

90 - All expert evidence and literature confirm that the true extent of scarring and adhesions cannot be predicted and can 

only be determined during the operation. Their presence in Melanie’s case should be anticipated as should the possibility 

that the aorta would be friable. 

91 - It is essential to consider and plan for the possibility Melanie’s collaterals would be insufficient to perfuse her 

spinal cord during an extended period of cross-clamping. 

92 - The various factors to be considered in the repair of a recurrent recoarctation were summarized in an article adopted 

by the plaintiffs’ experts. 

93 - Dr. Ashmore did not ignore the risk factors of unpredictable extent of scar tissue and adhesions and the sufficiency 

or otherwise of Melanie’s collaterals and planned for these. 

94-100 - The evidence of the five surgeons who testified was canvassed by the trial judge who quoted Dr. Trusler’s 

testimony under cross-examination as follows: 

Q Sorry. Dr. Ashmore’s evidence is that he would wait until cross-clamping to determine whether to apply a 

protective mechanism, whether by way of Gott shunt or cardiopulmonary bypass. Is that your understanding? 

A Yes. 

Q It’s just a simple question. You have described, in the paragraph that you have read two or three times, the 

major danger of dissecting up to cross-clamping; is that fair? 

A Yes. 

Q And I’m respectfully suggesting to you that this decision to wait to cross-clamp leaves the patient 

unprotected during this period of major danger. That’s all. Is that true? 

A It’s true, and that’s the way we do it. 

Q Well, let’s talk about that. It’s the way you do it, and your colleagues do it at the Toronto Sick Children’s 

Hospital. Is that what you’re saying? 

A Yes, and the way Stark and Pacifico do it and the way Castaneda does it. 

 

194      The evidence of Dr. Trusler my colleague considers significant was given in his historical review of paediatric 

coarctation surgery with particular reference to the training cardiac surgeons receive. 

 

195      When the portion in question of his evidence is examined in the context of the long answer in which it occurs and the 

cross-examination to which the evidence extracted refers, it is clear that the experience gained in the surgical treatment in 

adult cardiac patients for which the heart pump machine is indicated does not translate in identical terms to the cardiac 
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treatment of pediatric patients. The “extra safety” relates more to the subjective confidence of a surgeon trained in the adult 

cardiac field. Dr. Trusler’s opinion was that nothing in Melanie’s case indicated a need for the prophylactic application of 

either a heart pump machine or the Gott shunt. 

 

196      Dr. Trusler was of the view the prophylactic use of the Gott shunt was indicated only where there were “very dense 

adhesions” and the time Dr. Ashmore took to deal with these in Melanie’s case indicated to Dr. Trusler that her adhesions did 

not fall into such a category. 

 

197      The trial judge summarized the plaintiffs’ contentions in paragraph 75 of her reasons: 

The plaintiffs contend that the circumstances of Melanie’s case were: 

(1) elective surgery on an otherwise asymptomatic 16 year old girl; 

(2) a third coarctation repair by the same surgeon who performed the previous two repairs; 

(3) the events of the second surgery to repair provided Dr. Ashmore with insight into the conditions he would face 

on the third repair; 

(4) the surgeon had reason to anticipate in the planning phase the risks that occurred during the surgery; and 

(5) during the early stages of the operation, the opportunity existed for the surgeon to reassess his approach and 

surgical technique. 

 

198      She dealt with the evidence in respect of each of these matters and, over the next seven pages of her judgment, came 

to conclusions and findings. She then considered the standard of care applicable in these circumstances. In the nine pages of 

her judgment that followed she concluded the risk factors were not ignored. In paragraph 93 to which I have referred she 

made a finding not challenged in this Court. 

Notwithstanding the unpredictability of the extent and density of scar tissue and adhesions, and the sufficiency of 

Melanie’s collateral circulation, as well as the possible friability of the aorta, it is plain from Dr. Ashmore’s evidence 

that those risk factors were not ignored. Indeed, they were planned for, as evidenced by his intention to use a Gott shunt 

if the collateral circulation proved to be inadequate. 

 

199      The evidence established a number of operative techniques. As this is the subject of the principal ground of the 

majority judgment in the case at bar I will defer further comment on operative or surgical techniques until I came to the issue 

of informed consent. 

 

200      I have referred to the trial judge’s reasons in some detail. I have done so in order to determine whether she 

misapprehended, misunderstood or overlooked evidence which would demonstrate within Toneguzzo and the associated 

authorities that she was plainly wrong in her judgment on the first ground of appeal. In my view, no such demonstration has 

been made out. In the result I am of the opinion my colleague’s third observation is an indirect substitution of an appellate 

opinion for which no warrant in law exists. 

 

4. The fourth observation 

 

201      My colleague’s fourth observation is set out in paragraph [68] of his reasons. He there suggests the trial judge erred in 

referring to guarantees rather than reduction of risks. Reference was made to paragraphs 96 and 110 of her reasons. 

 

202      I am unable to agree. In paragraph 96 she says of Dr. Gillis’s evidence that he conceded the use of the safety 

measures did not guarantee avoidance of paraplegia. This, again in context, means no more than there were risks inherent in 

all prophylactic measures. 
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203      It was for the trial judge to determine what these were and their relative significance. 

 

204      That assessment is contained in paragraph 110 where she says: 

Furthermore, I am unable to conclude that “the obvious and reasonable precautions” were themselves without risks, or 

that, if employed, they would have necessarily prevented Melanie’s paraplegia. 

 

205      The words she placed in quotation marks are from Mr. Justice Sopinka’s judgment in ter Neuzen at 220. The last 

clause echoes Coyne J.A. in Anderson v. Chasney, supra, where he said if “... a simple precaution, plainly capable of 

obviating danger which sometimes results in death was well known ...”, the practitioner could not exonerate himself by 

showing others also neglected to take it. At 219-220 of ter Neuzen Sopinka J. quoted this with approval. There was evidence 

which supported the concluding finding stated in the above extract from paragraph 110 of Madam Justice Kirkpatrick’s 

reasons. 

 

206      With the greatest respect to my colleague, I am of the view no basis has been established that supports appellate 

modification of the trial judge’s dismissal of the first ground of appeal - negligence in the planning and conduct of the 

operation. In this circumstance I fear these observations are an impediment to the only issue properly before this Court: 

namely, informed consent. I am not overlooking the conclusion stated by my colleague in paragraph [69] of his reasons for 

judgment, and I will come to that in considering the substantive basis for his conclusion that the surgeon is liable in 

negligence on the consent issue. 

 

III. The Second Issue - Informed Consent 

 

1. The mature minor and the 16 year-old patient 

 

207      An important question must be answered before determining if the operation in February, 1990 was performed with 

informed consent; that is: “who could have consented to the operation?” 

 

208      My colleagues have concluded that only Melanie could give such consent and that the role of her parents was that of 

advisors. In one sense, this is hypothetical as there is no evidence that Melanie and her parents differed in their actual 

consent. However, if my colleagues are correct the trial judge was precluded from taking into consideration, as she did, the 

role of the parents based on the relationship with Drs. Ashmore and Patterson that had existed since shortly after Melanie’s 

birth. 

 

209      For this threshold question, I turn first to Part XII of Mr. Justice Lambert’s judgment. 

 

210      I understand he finds: 

a. At common law the consent of Melanie before she reached the age of 16 was effective as she had “... sufficient 

maturity, intelligence and capability of understanding” to make informed choices about the proposed medical 

treatment. 

b. The consent of Melanie after she reached the age of 16 was effective by virtue of An Act to Amend the Infants 

Act, S.B.C. 1973, c. 43 which was in force when the operation was performed. (I will refer to this as the 1979 Act 

as at the time of the 1979 consolidation a change in numbering took place. In 1993 it was repealed and successor 

legislation took its place. Thereafter the looseleaf edition of the consolidated Infants Act contained the new s. 16.). 

c. In both circumstances, and I quote here from paragraph [75] of my colleague’s reasons: 

All rights in relation to giving or withholding consent will then be held entirely by the child. The role of the 

parent or guardian is as advisor and friend. There is no room for conflicting decisions between a young person 

who has achieved consenting capacity, on the one hand, and a parent or guardian, on the other. 
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211      I am unable to agree the finding I have quoted states a result conforming to either the common law as it was in 1990 

or to the statute law of the province then represented by the 1979 Act. 

 

212      It appears the plaintiffs sought to set aside the actual consent of Melanie and her parents when they alleged, amongst 

other particulars in the amended statement of claim, failure on the part of the surgeon “.... to advise the Plaintiffs of other less 

risky options available for the management of Melanie’s medical condition”. No issue arose in the trial court or in this Court 

over a possible exclusion of the consent of two of these plaintiffs until counsel provided us with written submissions in 

response to the questions posed by the Court at the end of argument. See paragraph [72] of Mr. Justice Lambert’s reasons. It 

was only in the appellant’s answer to the Court’s second question that it was asserted for the first time that Melanie’s consent 

alone was necessary and that of her parents was not. The respondent’s answer to the second question asserted the finding of 

the trial judge on consent covered both Melanie and her parents. 

 

213      I turn to the situation at common law as it applied to Melanie and her parents prior to her 16th birthday in November, 

1989. 

 

a. Consent prior to Melanie’s 16th birthday 

 

214      Who is to decide whether a 15 year old patient possesses “sufficient maturity, intelligence, and capability of 

understanding ...”? This is a question of fact. I think it is answered in Gillick v. West Norfolk & Wisbech Area Health 

Authority, [1986] 1 A.C. 112 (U.K. H.L.) (”Gillick”). The issue in that case was whether the mother of teenaged daughters 

had the absolute right as a parent to be informed of and to veto medical advice or treatment of a contraceptive nature which 

need not be disclosed to the parents on the authority of a “Memorandum of Guidance” issued to the treating health authorities 

by a government department. 

 

215      It would appear the answer to the question is: the minor’s medical advisor. Lord Fraser of Tullybelton had this to say 

in his speech at 174: 

There may well be other cases where the doctor feels that because the girl is under the influence of her sexual partner or 

for some other reason there is no realistic prospect of her abstaining from intercourse. If that is right it points strongly to 

the desirability of the doctor being entitled in some cases, in the girl’s best interest, to give her contraceptive advice and 

treatment if necessary without the consent or even the knowledge of her parents. The only practicable course is to 

entrust the doctor with a discretion to act in accordance with his view of what is best in the interests of the girl who is 

his patient. He should, of course, always seek to persuade her to tell her parents that she is seeking contraceptive advice, 

and the nature of the advice that she receives. At least he should seek to persuade her to agree to the doctor’s informing 

the parents. But there may well be cases, and I think there will be some cases, where the girl refuses either to tell the 

parents herself or to permit the doctor to do so and in such cases, the doctor will, in my opinion, be justified in 

proceeding without the parents’ consent or even knowledge provided he is satisfied on the following matters: (1) that the 

girl (although under 16 years of age) will understand his advice; (2) that he cannot persuade her to inform her parents or 

to allow him to inform the parents that she is seeking contraceptive advice; (3) that she is very likely to begin or to 

continue having sexual intercourse with or without contraceptive treatment; (4) that unless she receives contraceptive 

advice or treatment her physical or mental health or both are likely to suffer; (5) that her best interests require him to 

give her contraceptive advice, treatment or both without the parental consent. 

That result ought not to be regarded as a licence for doctors to disregard the wishes of parents on this matter whenever 

they find it convenient to do so. Any doctor who behaves in such a way would be failing to discharge his professional 

responsibilities, and I would expect him to be disciplined by his own professional body accordingly. [Emphasis added] 

 

216      At 188 Lord Scarman came to the same conclusion: 

In the light of the foregoing I would hold that as a matter of law the parental right to determine whether or not their 

minor child below the age of 16 will have medical treatment terminates if and when the child achieves a sufficient 

understanding and intelligence to enable him or her to understand fully what is proposed. It will be a question of fact 
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whether a child seeking advice has sufficient understanding of what is involved to give a consent valid in law. Until the 

child achieves the capacity to consent, the parental right to make the decision continues save only in exceptional 

circumstances. Emergency, parental neglect, abandonment of the child, or inability to find the parent are examples of 

exceptional situations justifying the doctor proceeding to treat the child without parental knowledge and consent: but 

there will arise, no doubt, other exceptional situations in which it will be reasonable for the doctor to proceed without 

the parent’s consent. 

. . . . . 

It follows that a doctor will have to satisfy himself that she is able to appraise these factors before he can safely proceed 

upon the basis that she has at law capacity to consent to contraceptive treatment. And it further follows that ordinarily 

the proper course will be for him, as the guidance lays down, first to seek to persuade the girl to bring her parents into 

consultation, and if she refuses, not to prescribe contraceptive treatment unless he is satisfied that her circumstances are 

such that he ought to proceed without parental knowledge and consent. [Emphasis added] 

 

217      In her review of the common law Madam Justice Huddart, then sitting in the Supreme Court of British Columbia, 

summarized her conclusion in Ney v. Canada (Attorney General) (1993), 102 D.L.R. (4th) 136 (B.C. S.C.) in these words at 

147: 

In summary, at common law a child is capable of consenting to medical treatment if he or she has sufficient intelligence 

and maturity to fully appreciate the nature and consequences of a medical procedure to be performed for his or her 

benefit. It appears that the medical practitioner is to make this determination. If the child is incapable of meeting this test 

then the parents’ consent will be required for treatment. It is not clear whether parental control yields to the child’ [sic] 

independence or whether there are concurrent powers of consent. But it is clear that the parents may not veto treatment 

to which a capable child consents, and that neither child nor parents can require a medical practitioner to treat. Apart 

from s. 16, this rule is modified only to the extent that the decision of a child or parents may be overridden under the 

provisions of the Family and Child Service Act, S.B.C. 1980, c. 11, or by the court acting under its parens patriae 

jurisdiction. [Emphasis added] 

 

218      At issue before her was the validity of the legislation which replaced the 1979 Act. 

 

219      For present purposes I would agree with my colleague’s description of Melanie. I do not doubt she was mature, 

intelligent, interested in her health, and capable of understanding what affected her health when she was admitted to the B.C. 

Children’s Hospital in 1989 for the third operation. Such an assessment is obviously a question of fact and I all the more 

accept my colleague’s evaluation of Melanie as relevant because I think it coincides with how Dr. Ashmore and her medical 

team saw her. 

 

220      It will be seen from what I have quoted from Gillick that with the authority to decide whether a minor of the age of 15 

is sufficiently mature goes a professional responsibility to act in the child’s best interests. Under Gillick this includes 

consulting with and obtaining the parents’ consent in all but clearly defined circumstances, such as abandonment, 

unavailability, emergency. Such circumstances are absent here. Lord Fraser regarded a failure to disregard the wishes of the 

parents in the absence of such circumstances as professional misconduct. 

 

221      In my view the common law in this province in 1989, assuming for the moment it was not codified by the 1979 Act, 

required an evaluation by the medical advisors who would be professionally bound to consult the parents and to respect their 

wishes unless some very good reason existed. That, I think, is the effect of Gillick. 

 

222      Drs. Patterson and Ashmore, as prudent and reasonable practitioners, would consult the parents and Melanie and, 

unless there was circumstance of the kind envisioned by Lords Fraser and Scarman, would be unlikely to proceed in the 

absence of the consent of all three. The trial judge looked at the whole course of the relationship between the Van Mol family 

and their medical advisors in order to decide whether there was adequate risk disclosure to support the actual consent of 

Melanie and her parents. In my view, she was correct in doing so. 

 

223      The case of Walker (Litigation Guardian of) v. Region 2 Hospital Corp. (1994), 116 D.L.R. (4th) 477 (N.B. C.A.) 

was referred to by my colleague. In that unusual case the 15 year old patient stipulated in his consent an objection to the use 
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of transfused blood products. His medical advisors agreed he was mature and aware of the possibly fatal consequences. They 

proposed a course of treatment that would not involve transfused blood products. The 15 year old consented to this as did his 

parents who shared his beliefs. Nevertheless, the hospital and the principal specialist felt it desirable to apply under the 

“Medical Consent of Minors Act” of New Brunswick, which the Chief Justice of New Brunswick said at 487 codified the 

common law. The order sought was 

a. that the minor be declared mature, capable of consenting to blood transfusions and dispensing with the consent of 

the parents; 

b. alternatively, that the applicants be allowed to not administer transfused blood products to the minor unless he 

consents in which event the applicants desire an order allowing them to administer blood if necessary, 

notwithstanding the wishes of the parents. 

 

224      The judge to whom the application was made declared, in the exercise of the court’s parens patriae jurisdiction, the 

patient a ward of the court. On appeal this order was set aside. The Chief Justice of New Brunswick, speaking for the 

majority, concluded the application was unnecessary as the findings of the physicians and the consent of the parents 

confirmed his maturity. It is apparent the purpose of the order sought was to avoid the need to obtain the parents’ consent if 

the minor decided in the future, notwithstanding his present beliefs, to accept transfused blood products. 

 

225      It will be seen, however, no actual issue arose as between parents and child, and in my view, the relevance of this 

case is principally in respect of the interpretation of the 1979 Act. 

 

b. Consent after Melanie’s 16th birthday 

 

226      This brings me to the statutory regime in place at the time Melanie attained the age of 16, some three months prior to 

the operation in February, 1990. The 1979 Act which, as I have said, was enacted in 1973, differed significantly from the 

English legislation discussed in Gillick. 

 

227      As a matter of convenience I set out the two pieces of legislation: 

The 1979 Act 

Part 2 

Consent of infant to medical treatment 

16. (1) Subject to subsection (4), the consent of an infant who has attained 16 years of age to surgical, medical, mental 

or dental treatment which, in the absence of consent, would constitute a trespass to his person, shall be as effective as it 

would be if he were of full age. 

(2) Where an infant has, by virtue of this section, given his consent to any treatment it is not necessary to obtain consent 

from his parent or guardian. 

(3) In this section “surgical, medical or mental treatment” means any procedure undertaken by a medical practitioner, 

and “dental treatment” means any procedure undertaken by a dentist who is a member of the College of Dental Surgeons 

of British Columbia, for the purpose of diagnosis or treatment, including in particular the administration of an 

anaesthetic, or any other procedure ancillary to the diagnosis or treatment. 

(4) Nothing in this section makes a consent effective unless 

(a) a reasonable effort has first been made by the medical practitioner or the dentist to obtain the consent of the 

parent or guardian of the infant; or 
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(b) a written opinion from one other medical practitioner or dentist is obtained confirming that the surgical, 

medical, mental or dental treatment and the procedure to be undertaken is in the best interest of the continued 

health and well being of the infant. 

(5) This section does not make ineffective a consent which would have been effective if the section had not been 

enacted. 

(6) A medical practitioner or dentist who treats an infant under subsections (1) and (2) without consent from his parent 

or guardian may provide the parent or guardian of the infant with the information the person treating the infant considers 

advisable. [Emphasis added] 

S. 8 of the Family Law Reform Act of 1969, U.K. Stat. 1969, c. 46 

8.-(1) The consent of a minor who has attained the age of sixteen years to any surgical, medical or dental treatment 

which, in the absence of consent, would constitute a trespass to his person, shall be as effective as it would be if he were 

of full age; and where a minor has by virtue of this section given an effective consent to any treatment it shall not be 

necessary to obtain any consent for it from his parent or guardian. 

(2) In this section “surgical, medical or dental treatment” includes any procedure undertaken for the purposes of 

diagnosis, and this section applies to any procedure (including, in particular, the administration of an anaesthetic) which 

is ancillary to any treatment as it applies to that treatment. 

(3) Nothing in this section shall be construed as making ineffective any consent which would have been effective if this 

section had not been enacted. 

 

228      It will be seen that s-ss. (4) and (6) of the 1979 Act are without counterpart in the English legislation. The consent of 

the 16 year old infant is made wholly subject to s-s. (4) which requires the treating physician to proceed under paragraphs (a) 

or (b) before he or she may treat the consent of the 16 year old as valid. In the event of a dispute, it would be for a court of 

law to determine whether the efforts made under (a) were reasonable and whether an opinion obtained under (b) conformed 

to the statutory requirements set out in that paragraph. 

 

229      In Gillick Lord Scarman said at 182 of the English legislation: 

I cannot accept the submission made on Mrs. Gillick’s behalf that subsection (1) necessarily implies that prior to its 

enactment the consent of a minor to medical treatment could not be effective in law. Subsection (3) leaves open the 

question whether the consent of a minor under 16 could be an effective consent. Like my noble and learned friend, Lord 

Fraser of Tullybelton, I read the section as clarifying the law without conveying any indication as to what the law was 

before it was enacted. So far as minors under 16 are concerned, the law today is as it was before the enactment of the 

section. [Emphasis added] 

 

230      Unlike the English act, the 1979 Act appears to have been intended to change the law. It is similar in its requirements 

to the New Brunswick legislation referred to in Walker (Litigation Guardian of) v. Region 2 Hospital Corp., supra. 

 

231      However it is viewed, the 1979 Act was in force when the third operation was performed. Under it the treating 

surgeon was required to take one or both of the steps specified in paragraphs (a) and (b) of s-s. (4) if, in the absence of an 

emergency or a court order he or she intended to rely solely on the consent of a minor child who had attained the age of 16. In 

view of the lack of finality in these two courses, a prudent surgeon would take advantage of s-s. (5) and obtain the matching 

consent of the parents rather than risk a challenge to the adequacy of anything done in purported compliance with paragraphs 

(a) or (b) of s-s. (4). Conceptionally, this is what was done in the case at bar. 

 

2. Alternative methods or surgical techniques 
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232      I turn now to the substantive basis advanced for setting aside the trial judge’s finding that the required consents were 

given. 

 

233      These are set out in Mr. Justice Lambert’s reasons in paragraph [69] of Part XI - Conduct of the Operation, and in 

paragraph [95] of Part XIV - Informed Consent: Surgical Alternatives. 

 

234      What is stated in paragraph [69] are two conclusions derived from my colleague’s observations to which I have 

already referred. These conclusions are said to be necessary to the process of reasoning on the second head of claim. 

 

235      The first conclusion is that there are three principal alternative methods of carrying out the operation performed in 

February, 1990: one, the method adopted by the surgeon which does not use any prophylactic protection but has the Gott 

shunt available if the collateral flow is insufficient; two, to use the Gott shunt prophylactically before cross-clamping; and, 

three, to use the cardiopulmonary bypass machine, either hooked up or on standby. 

 

236      In fact, the surgical procedures or alternative methods of carrying out the operation are not limited to the three 

mentioned. Nor do these three exhaust the surgical options available to a surgeon in a third recoarctation operation when 

repairs are needed. What is in issue here are those available to the surgeon “from skin to aorta” and it is only to these that I 

will now refer as my colleague does not suggest the alternative repair techniques are matters the surgeon must discuss with 

the patient in order to obtain an informed consent. 

 

237      It is further asserted in paragraph [69] as a conclusion that for each of these three alternatives the risks are describable 

and, in some respects assessable, and that these should be discussed with the patient with consenting capacity. Moreover, it is 

said there is nothing in this conclusion contrary to the trial judge’s reasons as this conclusion was unnecessary to her finding 

on the first ground of claim. 

 

238      In the concluding sentence in paragraph [95] of Part XIV my colleague states: 

But the essential question is whether the three principal surgical alternatives should have been discussed with the person 

capable of giving informed consent. 

I would answer this question in the negative. 

 

239      I will first refer briefly to the evidence at the trial to determine whether the trial judge misunderstood, 

misapprehended or overlooked the evidence which could affect her findings expressed in the following passages in her 

judgment: 

104 The various views expressed by all the surgeons, and which is reflected in the medical literature, make it plain that 

the decision is not simply one of shunt or no shunt; or patch aortaplasty, or jump graft, or interpositional graft. The 

evidence is clear that every option available to the surgeon (be it an operative approach or a mechanism for spinal cord 

protection) carries with it positive and negative features. The mere fact that so many procedures are available and are 

considered appropriate in the repair of recoarctations is perhaps the best proof that there is no one accepted school of 

medical thought as to the best operative approach. 

105 Based upon all of the evidence, I conclude that there was, in 1990, no one acceptable operative procedure nor one 

accepted method of ensuring protection of the spinal cord in the repair of a third coarctation. Indeed, from the review of 

the various expert options and the medical literature discussed by the doctors at trial, it is evident that there are several 

acceptable operative procedures and acceptable approaches for the protection of the spinal cord. Further, it is clear that 

Dr. Ashmore’s operative approach was one of several acceptable approaches consistent with an established body of 

medical opinion. 

 

240      I will then consider whether the authorities binding on this Court requires the question of surgical techniques to be 

disclosed to the extent stated by my colleague. 

 

a. The Evidence at Trial 
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241      The evidence disclosed at least four alternative surgical techniques with variants and combinations which were 

canvassed at length with the seven cardiovascular surgeons who testified. Those called by the plaintiffs supported the use of 

the heart pump or other techniques such as a jump graft, a technique which avoided dissection in an area of dense adhesions. 

The defendant surgeon and the two surgeons called on behalf of the defendants supported the surgical plan adopted by Dr. 

Ashmore. Dr. LeBlanc preferred the heart pump but he characterized the Gott shunt as appropriate. The narrow point was 

whether the surgeon was negligent in his failure to use the Gott shunt prophylactically. 

 

242      I quote from paragraph 2 of Dr. Miyagishima’s report on page 3, confirmed in his testimony at trial: 

2. And when it is determined, through a left thoracotomy and with minimal dissection, that the adhesions are severe 

and the aorta appears friable, then one would insert a bypass device, either in arterial — arterial shunt (Gott shunt), 

or cardiopulmonary bypass before any extensive dissection is undertaken. 

The points that are common to the operation performed by Dr. Ashmore are: the approach (left thoracotomy); the appraisal of 

the adhesions and the degree of friability of the aorta after it is exposed to visual examination; and finally, the 

interchangeability of the Gott shunt and the heart pump as anticipatory support. 

 

243      The difference between what he describes and what Dr. Ashmore planned was this: the latter intended to determine 

the adequacy of the collateral blood vessels to provide blood to the spinal cord after he had exposed the aorta sufficiently to 

clamp it. If there was doubt after measuring the blood pressures the Gott shunt would be inserted. This would necessitate 

further dissection. 

 

244      Dr. Ashmore’s proposed use of the Gott shunt instead of the heart pump reflected his assessment of the risks of the 

latter. His decision to measure the adequacy of the collaterals before deciding on the use of the Gott shunt reflected a variety 

of factors. 

 

245      Dr. Ashmore was on the stand for the better part of five days. He was cross-examined on every technique open to a 

surgeon who undertakes the repair of the aorta. It would be tedious to review his evidence in detail. I will refer only to the 

reason he gave for not using the heart pump in Melanie’s case. 

 

246      The use of the heart pump requires the administration of the drug heparin as an anticoagulant to obviate the risk of 

blood clots. Dr. Ashmore, who had used the heart pump and was familiar with its operation, concluded that in his judgment 

the risk of greater bleeding as a result of anti-coagulation was not one he accepted. In response to a series of questions arising 

out of his discovery evidence related to Melanie’s operation he said: 

... If you look at the material on spinal cord protection, Nijaffi’s (phonetic) work and many others, Crawford’s and 

others, in every case when the procedure was carried out with a heart/lung machine, the bleeding was substantially 

greater than if they either used a non-heparinized shunt or if they used no protection at all. In the context of this question 

692, I’m saying the reason that I did not propose to use a heart/lung machine was that I did not wish to heparinize the 

patient. [Emphasis added] 

 

247      The trial judge had abundant evidence from pediatric and adult cardiovascular surgeons of the surgical techniques 

available in 1990. It was for her as the trial judge to decide whether the surgeon had breached his duty of care in adopting the 

surgical technique he used. She instructed herself in the law in the following paragraph of her judgment: 

106 In Belknap v. Meakes (1989), 64 D.L.R. (4th) 452 (B.C.C.A.), Seaton J.A. held, at p. 474: 

McNair J. in Bolam v. Friern Hospital Management Committee, [1957] 2 All E.R. 118 at p. 122 (Q.B.D.), put the 

issue to the jury in a way that has been accepted as correct: 

A doctor is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a 

responsible body of medical men skilled in that particular art ... Putting it the other way round, a doctor is not 
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negligent, if he is acting in accordance with such a practice, merely because there is a body of opinion that 

takes a contrary view. 

She concluded the surgeon’s conduct fell within the standard stated by Mr. Justice Seaton. 

 

248      I have already alluded to the plaintiffs’ contention at trial that the generally accepted practice was negligent. What the 

trial judge said in part in paragraph 110 after considering the ter Neuzen exception is also relevant here: 

Considering the very extensive and complex medical evidence heard in this case, I conclude that Melanie’s condition 

involved difficult and uncertain questions of medical treatment, as evidenced by the conflicting schools of thought on 

the best approach to repair a recoarctation and to ensure adequate spinal cord perfusion. ... But if one assesses the 

circumstances of Melanie’s extensive medical history, Dr. Ashmore’s intimate knowledge of her medical circumstances, 

the operative site as it was known in January, 1979 and as it presented in February 1990, the risks and benefits of the 

various approaches, and Dr. Ashmore’s skill and knowledge as a surgeon, the decision to employ spinal protection 

prophylactically is not, as required by ter Nuzen, “obvious nor readily apparent.” Furthermore, I am unable to conclude 

that “the obvious and reasonable precautions” were themselves without risks, or that, if employed, they would have 

necessarily prevented Melanie’s paraplegia. 

 

249      In my view, these findings are supported by evidence and display no error or oversight. Under Toneguzzo, an 

intermediate appellate court is not permitted, directly or indirectly, to come to a contrary conclusion. 

 

b. The Three Alternatives - A question of law? 

 

250      I come now to my second comment. 

 

251      I am not persuaded the law in Canada, whether in 1990 or today, requires a surgeon to volunteer a comparative 

assessment of alternative surgical techniques in the knowledge that if he or she is wrong in that assessment the consent given 

may be vitiated. 

 

252      I have referred to the judgment of Mr. Justice Sopinka in ter Neuzen. At 216 he quoted with approval the judgment of 

L’Heureux-Dubé J. in Lapointe c. Hôpital Le Gardeur, [1992] 1 S.C.R. 351 (S.C.C.), a case under the Civil Code, at 363-64: 

Given the number of available methods of treatment from which medical professionals must at times choose, and the 

distinction between error and fault, a doctor will not be found liable if the diagnosis and treatment given to a patient 

correspond to those recognized by medical science at the time, even in the fact of competing theories. As expressed 

more eloquently by André Nadeau in “La responsabilité médicale” (1946), 6 R. du B. 153, at p. 155: 

[Translation] “The courts do not have jurisdiction to settle scientific disputes or to choose among divergent 

opinions of physicians on certain subjects. They may only make a finding of fault where a violation of universally 

accepted rules of medicine has occurred. The courts should not involve themselves in controversial questions of 

assessment having to do with diagnosis or the treatment of preference.” [Emphasis of Sopinka J.] 

 

253      The selection of a particular surgical technique as part of a surgeon’s plan of approach from incision to exposure of 

the aorta reflects as well as an evaluation of pre-operative information the knowledge that actual conditions may require 

divergence from the plan. Where a number of techniques exist, the surgeon’s experience and skill will be a rational factor. 

With all respect to the contrary view, it seems to me the conclusion stated by my colleague in paragraph [69] of his reasons, 

requiring voluntary disclosure of a risk assessment of surgical techniques, takes the law of risk disclosure beyond its existing 

limits into the realm of the surgeon’s judgment of what is perceived as the operation proceeds from anticipation to reality. 

See: Wilson v. Swanson, [1956] S.C.R. 804 (S.C.C.), at 811. 
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254      Moreover, it does not appear to be a conclusion shared by Dr. Miyagishima. In cross-examination he was questioned 

about the risk of bleeding with heparin. (For the background to this see paragraph [246] of these reasons): 

Q You said, Doctor, in your evidence last week that you would accept the risk of bleeding with heparin, and I was 

interested when you went through your hypothetical discussion of patients. You apparently don’t tell patients that 

you’re accepting that risk; is that so? 

A No. I very rarely tell the patient that I’m going to use heparin and give them all the pros and cons of heparin, no. 

I do talk about the complications of surgery and bleeding is one of the complications, yes. 

Q But you don’t talk about the increased risks of bleeding with heparin? 

A I don’t normally, no. 

 

255      And in evidence that concisely fits with the trial judge’s finding he said this in his cross-examination: 

Q Let’s go over the page, Doctor, to page 4. It carries over from the preceding page but you talk about an 

interposition graft or the jump graft and about the benefits and safety of bypass. What you’re doing there, Doctor, is 

trading one set of risks for another based on your clinical assessment of which set outweighs the other? 

A About using the type of grafts? 

Q Yes. 

A Not necessarily. After the aorta is controlled and I have the patient on bypass, then I will choose the best 

approach that I can, and there are times when I feel that one cannot put an interposition graft in safely, then I will 

use a jump graft. 

Q But you do that, Doctor, recognizing, do you not, that you may be trading one set of risks for another? 

A Oh, yes, yes, I agree. 

 

256      I come now to the question of whether the surgeon was negligent in failing to discuss with Melanie the surgical 

technique he had selected for the “skin to aorta” phase of the third operation. 

 

3. Informed Consent - Reibl v. Hughes 

 

257      It will be seen from the portion of the trial judge’s paragraph 110 I have quoted that she arrived at her conclusion on 

the first ground of appeal after taking into account: 

• Melanie’s extensive history; 

• Dr. Ashmore’s intimate knowledge of her medical circumstances; 

• the operative site as it was known in January, 1979 and as it presented in February, 1990; 

• the risks and benefits of the various approaches; 

• Dr. Ashmore’s skill and knowledge as a surgeon. 
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258      All are agreed the standard to be applied in assessing the issue of informed consent is found in Reibl, supra. 

 

259      In that case the plaintiff, then 44 years old, suffered a massive stroke after an operation for the removal of an 

occlusion in the left internal carotid artery. The plaintiff had formally consented to the operation. He alleged his consent was 

not an “informed consent”. He succeeded in the trial court. The Ontario Court of Appeal ordered a new trial. In the Supreme 

Court of Canada the judgment at trial was restored. At 884 the late Chief Justice of Canada speaking for the Court said: 

It is now undoubted that the relationship between surgeon and patient gives rise to a duty of the surgeon to make 

disclosure to the patient of what I would call all material risks attending the surgery which is recommended. The scope 

of the duty of disclosure was considered in Hopp v. Lepp ... where it was generalized as follows: 

In summary, the decided cases appear to indicate that, in obtaining the consent of a patient for the performance 

upon him of a surgical operation, a surgeon, generally, should answer any specific questions posed by the patient as 

to the risks involved and should, without being questioned, disclose to him the nature of the proposed operation, its 

gravity, any material risks and any special or unusual risks attendant upon the performance of the operation. 

However, having said that, it should be added that the scope of the duty of disclosure and whether or not it has been 

breached are matters which must be decided in relation to the circumstances of each particular case. 

The Court in Hopp v. Lepp also pointed out that even if a certain risk is a mere possibility which ordinarily need not be 

disclosed, yet if its occurrence carries serious consequences, as for example, paralysis or even death, it should be 

regarded as a material risk requiring disclosure. 

 

260      In the Supreme Court of Canada the standard of disclosure apparently adopted by the Ontario Court of Appeal, 

namely, “the manner in which the nature and degree of risk is explained to a particular patient is better left to the judgment of 

the doctor in dealing with the man before him”, was disapproved as handing over to the medical profession the entire 

question of the scope of the duty of disclosure. While expert medical evidence is relevant to findings as to the risks that 

resided in or would be a result of the recommended surgery, that is not determinative of the question. At 894 the late Chief 

Justice said: 

The issue under consideration is a different issue from that involved where the question is whether the doctor carried out 

his professional activities by applicable professional standards. What is under consideration here is the patient’s right to 

know what risks are involved in undergoing or foregoing certain surgery or other treatment. 

The materiality of non-disclosure of certain risks to an informed decision is a matter for the trier of fact, a matter on 

which there would, in all likelihood, be medical evidence but also other evidence, including evidence from the patient or 

from members of his family. [Emphasis added] 

 

261      In discussing a wholly objective standard this was said at 899 of Reibl: 

The adoption of an objective standard does not mean that the issue of causation is completely in the hands of the 

surgeon. Merely because medical evidence establishes the reasonableness of a recommended operation does not mean 

that a reasonable person in the patient’s position would necessarily agree to it, if proper disclosure had been made of the 

risks attendant upon it, balanced by those against it. The patient’s particular situation and the degree to which the risks 

of surgery or no surgery are balanced would reduce the force, on an objective appraisal, of the surgeon’s 

recommendation. Admittedly, if the risk of foregoing the surgery would be considerably graver to a patient than the 

risks attendant upon it, the objective standard would favour exoneration of the surgeon who has not made the required 

disclosure. Since liability rests only in negligence, in a failure to disclose material risks, the issue of causation would be 

in the patient’s hands on a subjective test, and would, if his evidence was accepted, result inevitably in liability unless, 

of course, there was a finding that there was no breach of the duty of disclosure. In my view, therefore the objective 

standard is the preferable one on the issue of causation. 

In saying that the test is based on the decision that a reasonable person in the patient’s position would have made, I 
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should make it clear that the patient’s particular concerns must also be reasonably based; otherwise, there would be 

more subjectivity than would be warranted under an objective test. Thus, for example, fears which are not related to the 

material risks which should have been but were not disclosed would not be causative factors. However, economic 

considerations could reasonably go to causation where, for example, the loss of an eye as a result of non-disclosure of a 

material risk brings about the loss of a job for which good eyesight is required. In short, although account must be taken 

of a patient’s particular position, a position which will vary with the patient, it must be objectively assessed in terms of 

reasonableness. [Emphasis added] 

 

262      There followed in Reibl an extensive review of the evidence of the patient himself, of the patient’s wife, and of the 

medical experts called on each side. 

 

263      The Court concluded there had not been sufficient disclosure of the risk of a stroke and at 927 it was stated: 

I do not see in the reasons of the majority of the Court of Appeal any evidentiary basis for challenging the findings of 

the trial judge on the defendant’s breach of the duty of disclosure. Of course, the medical evidence was relevant to what 

that duty entailed but, that said, it was for the trier of fact to determine the scope of the duty and to decide whether there 

had been a breach of the duty entailed but, that said, it was for the trier of fact to determine the scope of the duty and to 

decide whether there had been a breach of the duty. As I have already said, the so-called statistical data used by the trial 

judge did not affect the grounds upon which he made his critical findings. The Court of Appeal held, however, that the 

trial judge did not examine the issue of causation with the necessary care that this issue required. He did not ignore it, 

even if he might have gone into it at greater length. [Emphasis added] 

 

264      Earlier it was said at 926: 

This was certainly a case in which a trial judge, here an experienced judge, was in a better position than an appellate 

court or this Court to determine what evidence to accept and what conclusions to draw from it. 

 

265      In my view the law of Canada where the issue is whether the consent given was informed is as set out in Reibl. As to 

the scope of the duty to be disclosed, that was for the trial judge to determine, as was said at 928: 

Of course, the medical evidence was relevant to what that duty entailed but, that said, it was for the trier of fact to 

determine the scope of the duty and to decide whether there had been a breach of the duty. 

Thereafter, if the validity of the actual consent is denied, the trial judge may be required, upon an examination of the relevant 

evidence, to apply the modified objective test to determine whether a reasonable person, knowing all material risks, would 

nevertheless have consented to the operation. 

 

266      In my view Reibl required the trier of fact to take into account the circumstances of Melanie’s extensive history, the 

surgeon’s intimate knowledge of the medical circumstances, the operative site as it was in January, 1979 (the second 

operation) and as it presented in February, 1990 and the surgeon’s skill and knowledge in order: 

... to determine the scope of the duty to disclose material risks and to decide whether there had been a breach of that 

duty. 

 

267      The reference to “material risks” in that quotation is explained earlier in Hopp v. Lepp, supra, at 209: 

The case law on the question of informed consent or the duty of disclosure has exhibited a variety of classifications of 

risks involved in proposed surgery or therapy. Probable risks, which must be disclosed, have been contrasted with mere 

possibilities (as, for example, risks involved in any operation), but this dichotomy cannot be absolute because it ought to 

take note of whether a risk is or is not quite remote, and here the gravity of the consequences, if a risk should 

materialize, must be brought into account; for example, the risk of death, even if a mere possibility, as contrasted with 

some residual stiffness of a member of the body. A second classification, expressed in American cases and American 
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writings, is that of material and immaterial risks. Under this classification possible risks whose consequences would be 

grave could well be regarded as material. Materiality connotes an objective test, according to what would reasonably be 

regarded as influencing a patient’s consent. [Emphasis added] 

 

268      In my view the trial judge’s finding on the issue of disclosure of material risks conformed to the law laid down in 

Reibl. The unusual feature in the case at bar is the assumption by this Court of a responsibility of the trial court on the ground 

the trial judge failed to give effect to a view of the law never pleaded nor argued before her. 

 

269      I have earlier indicated why I cannot agree that either the common law or the statutory regime in force in 1990 

excludes consideration of the totality of the factors alluded to in Reibl. Melanie’s circumstances did not commence with her 

admission to the B.C. Children’s Hospital in 1989 nor is the validity of her actual consent to be determined by relegating her  

parents to the largely passive role of advisors. 

 

270      Unlike the brief relationship in Reibl between the 44 year old patient and the specialist surgeon to whom he was 

referred and saw for the first twelve days before the operation, the relationships in question here extend back to Melanie’s 

birth. 

 

271      She was born with a constriction of the aorta — a coarctation. In some 18 of the 65 pages of her judgment the trial 

judge reviewed Melanie’s medical history and her relationship with her medical advisers. Of this history she said: 

59 This rather lengthy review of Melanie’s medical history up to the date of the surgery which is the focus of this action 

is necessary for several reasons. First, it demonstrates the seriousness and relative intractability of Melanie’s condition. 

Second, it shows the long and active involvement of Dr. Patterson and Dr. Ashmore in Melanie’s care. Third, it reveals, 

in necessarily superficial detail, the numerous concerns of the various physicians involved in Melanie’s care as well as 

the concerns of Melanie and her parents. 

 

272      The whole of this review deserves to be read, as does the careful judgment of which it is a part. An obvious feature is 

the continuing relationship of the cardiologist, Dr. Patterson, and the surgeon, Dr. Ashmore, with the Van Mols. With the 

former, this relationship commenced when Melanie was 14 days old. 

 

273      Dr. Patterson conducted a cardiac catheterization which confirmed the presence of a coarctation and the ultimate need 

for corrective surgery. His evidence of the early years is important as he was in many respects the professional link between 

those who provided care to Melanie and the Van Mol family. 

 

274      In his paragraph [121] my colleague sets out from Dr. Ashmore’s evidence in chief his recollection of his discussions 

with Melanie and the risks and benefits of the third operation. This is not the only evidence on this subject and I will refer 

later to what Dr. Ashmore said in his cross-examination. 

 

275      Nor is reference made to Dr. Patterson’s evidence of his risk discussions. Melanie was born in Prince Rupert on 8 

November 1973. She was admitted to hospital there on 18 November and two days later transferred to the Terrace Hospital 

for examination by a pediatrician. A coarctation was suspected and the parents were referred to Dr. Patterson as a cardiologist 

specializing in pediatric cases. Melanie was transferred to the Vancouver General Hospital and Dr. Patterson confirmed the 

presence of a coarctation. His early prognosis was: 

Q And what was your prognosis for this child as of November 22nd, 1973? 

A We felt if she got over her acute decompensation with medical therapy that she do well enough to have her 

coarctation repair deferred and there was the prognosis — the immediate prognosis was quite good. The long term 

prognosis was also quite good but there was a concern that having presented so early with symptoms of coarctation 

that we were in for a fairly unclear, long-term outcome. 

Q Did you have any expectation at that stage whether surgery would be required? 
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A We knew surgery would be required. It was just a question of when. 

Q Why not do surgery right then? 

A The reason to avoid surgery at that point is that some children with coarctation may stabilize and develop 

collaterals and grow with medical support such that the high risk period of repair, which we usually identify at that 

point as within the first two or three months by being a newborn baby, the surgical encroachment, if you will, the 

stress of surgery was often — could result in serious complications and sometimes death. So, our aim then was 

always to try and postpone coarctation repair certainly beyond three months and if possible beyond a year based on 

the results of surgery in the newborn which were less than spectacular. 

 

276      The recommended surgery was performed by Dr. Ashmore on 3 December 1975 when Melanie was in her third year. 

Dr. Patterson was asked in his examination in chief what he would have said to her parents. His reply follows: 

I would have indicated the type of procedure that would need to be carried out to relieve the narrowing, that it would be 

closed heart surgery, it would be done through the left chest, that there might be some bleeding on the way in but there 

usually was not a great deal of technical difficulty with the first coarctation but how the surgery dealt with the area of 

narrowing would be something that would be decided by the surgeon either prior to the procedure or often in the actual 

operating room since that was the commonest way — they did not often know what kind of approach would be taken to 

repair a coarctation until the child got back from the operating room. They might do a graft, resect the area of narrowing 

or they might use some other manoeuvre to relieve it. So, this was something that the surgeon would go into more detail 

how they might deal with it but it may not be well-known until actually after the operation. 

People usually want to know how long it will take and we tell them it will take two to three hours by the time everybody 

is organized but it is not a long operation and that the danger is with bleeding and sometimes the possibility of a stroke 

and clotting of the coarctation in the immediate post-operative period were the sort of complications. 

 

277      Dr. Patterson performed an angioplasty in July, 1987. This procedure, a balloon dilation of the aorta, may be 

performed by a cardiologist. He testified he would have advised the Van Mols of the risks and benefits of this procedure and 

why a surgical team, headed by Dr. Ashmore, would be standing by in case any of the risks eventuated. 

 

278      I digress at this point to note Melanie’s two surgeries which were unconnected with her aortic condition. One was a 

procedure to relieve deafness in one ear. The other involved the bladder. Both were performed by specialists. Mrs. Van Mol 

had a fair recall of what was to be done. Although there were risks she had no recollection of any risk discussion with either 

surgeon. It is difficult to conceive how responsible surgeons could undertake these procedures, one of which was done under 

general anaesthetic, without the informed consent of Mrs. Van Mol who was the parent responsible for the children’s health. 

That, however, was her evidence. It appears both these operations took place after the second heart operation in 1975 and the 

angioplasty in 1987. 

 

279      Nor did Melanie recall any risk discussion prior to the third recoarctation operation. She maintained there was no 

such discussion and that had she been made aware of the risks she would have left the hospital. Her only recollection of Dr. 

Ashmore before the third operation was hearing him calm her father who was upset over the latest delay in the operation. She 

was fearful of being murdered, an idea she termed silly at the time of the trial but a real fear at the time she consulted the 

family doctor, Dr. Burnside, in Kamloops in April 1989. The latter’s chart indicates that on April 1989 Dr. Patterson’s letter 

recommending the third operation was discussed and on 11 April Melanie was “’worrying’ re death”. Melanie accepted the 

risk of dying but denied knowledge of this risk from any of Drs. Patterson, Ashmore and LeBlanc. 

 

280      I do not propose reviewing the evidence of the Van Mols. It is enough at this point to say the trial judge was required 

to undertake what is arguably the most difficult adjudicative task of all — deciding which of two conflicting versions 

advanced by and on behalf of honest people is to be accepted as that most closely approximating what in fact took place. 

 

281      Her finding is set out in the following paragraph: 
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130 It is exceedingly difficult to determine whether the appropriate risk discussion took place. Melanie and her parents 

obviously believe that no such discussion took place. Dr. Ashmore’s evidence as to his recollection of discussion of risk 

and as to his usual practice was candid and credible. There are none of the markers of dishonesty or deception in any of 

their testimony upon which a finding is easily made. However, considering the evidence as a whole, I conclude that, on 

a balance of probabilities, Dr. Ashmore had the appropriate risk discussion with the Van Mols. 

 

282      This is not a finding based on deciding that one party is not telling the truth and the other is. It is a finding that upon 

all the evidence it is more probable than not that the version espoused by the doctors is what happened. Such a finding cannot 

be set aside by an appellate court unless there is shown to be error that can be characterized as “palpable and overriding”. 

This phrase has become hackneyed but it is nonetheless declaratory of the law. I refer to the observation of Mr. Justice Esson 

of this Court in Menzies v. Harlos (1989), 37 B.C.L.R. (2d) 249 (B.C. C.A.), at 252: 

This may be an appropriate point at which to say something about the burden which the appellant had to discharge on 

this appeal. The issues were almost entirely factual. It therefore could not be enough to satisfy us that there had been 

error by the trial judge — it was necessary to demonstrate that his decision was affected by palpable and overriding 

error. Those strong words, sometimes called the “Kathy K. rule”, have been repeated so often in recent years that they 

may have tended to lose their impact. But, as we have been reminded many times by the Supreme Court of Canada, they 

establish a test which cannot often be met, one of which sometimes requires appellate judges to dismiss an appeal 

notwithstanding their own view of the “rightness” of the decision, and which forbids them from retrying the case. 

 

283      Earlier in these reasons I concluded that in 1990 there was no basis in law for denying Melanie’s parents a part in 

consenting to the third operation. I also endeavoured to demonstrate that a consideration of Melanie’s medical history and its 

relationship to Drs. Ashmore and Patterson was relevant. 

 

284      Dr. Miyagishima, in his evidence in chief, testified how he would have dealt with the question of risk disclosure if 

Melanie had been referred to him immediately before the third operation. 

 

285      He stated he would have seen her in the company of her parents. He would have recommended the third operation 

and he would have sought to persuade them the third operation should be undertaken immediately, although a delay of up to 

two years could be tolerated. He would explain he suspected the adhesions, the scarring would be denser and that her 

collateral circulation to the lower extremities may not be the same as in the first and second operation. He would say, based 

on these considerations, he would institute a support system using, for his part, a heart pump system. What he would do to 

achieve a repair would depend on what he found after he reached the aorta and clamped above and below the narrowing. He 

would not explain the technology of the bypass machine except to the extent of telling Melanie and her parents an incision 

would be made in her groin. Beyond that he would answer questions. He would not have discussed the risks associated with 

the use of the bypass machine or compare it with other support systems. 

 

286      He would explain why the third operation should be undergone, citing as one reason, the potential risk of creating an 

aneurysm at the repair site if bacteria got into the blood stream as a result of dental work. He said he would reassure the 

patient by stating this risk was extremely low. 

 

287      I have summarized his evidence in chief. Although not so stated I infer he would expect consent from the three 

persons. 

 

288      I have alluded to this evidence to illustrate that the trial judge had the benefit of a full discussion of surgical 

techniques and options available in the management of the third operation. Her conclusions reflected the evidence of how 

surgeons viewed the risks and benefits of these options. There was ample evidence supporting the trial judge’s conclusion as 

stated in paragraph 104 of her reasons which I repeat here: 

The various views expressed by all the surgeons, and which is reflected in the medical literature, make it plain that the 

decision is not simply one of shunt or no shunt; or patch aortaplasty, or jump graft, or interpositional graft. The evidence 

is clear that every option available to the surgeon (be it an operative approach or a mechanism for spinal cord protection) 

carries with it positive and negative features. The mere fact that so many procedures are available and are considered 
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appropriate in the repair of recoarctations is perhaps the best proof that there is no one accepted school of medical 

thought as to the best operative approach. 

 

289      The trial judge found that one risk Dr. Ashmore did not foresee was that in positioning the proximal clamp a tear in 

the aorta would occur. There was evidence this was a rare and unexpected occurrence. Dr. Trusler called it rare and 

exceptional. Dr. Miyagishima accepted Dr. Penkoske’s statement that this was a technical problem, not due to negligence, 

that can occur whenever one is operating upon vascular structures. 

 

290      The evidence of what Dr. Ashmore did, in addition to his evidence in chief quoted by my colleague, can be 

summarized as follows: 

a. He discussed with Melanie that basically what ‘we were going to do was what we did in the second operation - 

put another patch on the aorta to try to make it work permanently’. He felt sure he had talked to Melanie about Dr. 

Burnside’s letter of 20 April 1989. 

b. He made the parents know a Gott shunt would be available in the context of spinal cord damage, not using that 

name but saying ‘we had a device available to deal with the problems that might exist; to be implemented to protect 

the lower part of Melanie’s body against the risks of diminished blood flow, only if necessary’. 

c. He was sure he did refer to the risk of restenosis, the recurrence of the narrowing of the aorta, as he recalled Mr. 

Van Mol’s questions on this subject. 

d. In talking to Melanie alone the possibility of death was mentioned, not dwelt on, as she was aware, as were her 

parents, of the mortality involved. He said he was the source of this. He was not sure if he talked to Melanie alone 

about spinal cord damage, as he had with her parents. 

It will be seen that there is no direct claim the surgeon discussed the surgical technique he planned to follow with Melanie 

alone other than by reference to the second operation. 

 

291      There was evidence, if accepted by the trial judge, that the appropriate risk discussions took place if all three 

plaintiffs are treated as one. In my view they should be. Since the trial judge’s finding was based on the credibility of the 

witnesses directly concerned, I am of the view the record discloses no palpable and overriding error. There is one proviso: if 

the view of the majority is correct and a voluntary discussion of the comparative risks of the surgical options from skin to 

aorta is material is required, then it would seem clear the modified objective standard adopted in Reibl must be applied. This 

is in fact what the trial judge did in paragraph 131. In light of all the relevant evidence in the case at bar, I am in complete 

agreement with her analysis. 

 

292      I would add only one further comment. None of Dr. Ashmore’s surgeries had resulted in paraplegia or mortality. This 

would have been a significant consideration for parents whose child was experiencing the irrational, but for her at the time, 

very real fear of murder. 

 

IV. Laryngeal Nerve Damage 

 

293      The conclusion reached by my colleague in Part XVIII of his reasons for judgment is that laryngeal nerve damage is a 

compensable head of damage in Melanie’s claim against Dr. Ashmore. The premises of this conclusion are: 

a. The damage occurred near where the tear in the aorta occurred. Whether done by Dr. Ashmore or Dr. LeBlanc in 

dissection cannot be determined. 

b. The breach of duty on the part of Dr. Ashmore in failing to have a proper risk discussion with Melanie deprived 

her of the choice of having a by-pass machine and this was the cause in fact and law of her laryngeal nerve damage. 
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294      In my view, it does not necessarily follow that if Dr. Ashmore had described the surgical techniques available 

Melanie (and her parents) would inevitably have opted to have a by-pass machine ready, given the risks perceived by Dr. 

Ashmore of heparinization. 

 

295      Dr. Miyagishima at p. 3 of his report said: 

In my opinion, the prudent approach to the surgery would be to drape the patient so that the left groin is exposed. Have a 

heart-lung machine ready in the operating theatre along with a perfusionist. Through a left thoracotomy, the degree of 

fibrosis, scarring, adhesion and friability of the aorta at the coarctation cite is carefully assessed. This assessment should 

be done before any extensive dissection takes place. If there is any question that the dissection will be hazardous, the 

femoral artery is exposed and isolated. The patient is heparinized and then ‘left atrial to femoral artery’ or ‘femoral vein 

to femoral artery’ cardiopulmonary bypass is instituted. [Emphasis added] 

As I read this, if the visual inspection by the surgeon does not indicate dissection would be hazardous, the operation would 

proceed without putting the patient on by-pass. 

 

296      Furthermore, Dr. Miyagishima’s remark on the next page of his report indicates the damage to the laryngeal nerve is 

a not unexpected incident to any dissection in the area of the aorta: 

The injury to the recurrent laryngeal nerve is related to the operation but this is not unexpected in that the recurrent 

laryngeal nerve would be involved in the adhesions and scarring and any dissection and cross-clamping in this area 

would put this nerve at risk. 

He did not indicate in his testimony at trial that this risk was one to be voluntarily disclosed to the patient. 

 

297      I have not found other references to the damage to this nerve and I am not persuaded that the principle of Snell v. 

Farrell, [1990] 2 S.C.R. 311, 72 D.L.R. (4th) 289 (S.C.C.), has any application. That case stands for the proposition the 

plaintiff must prove his case but the onus shifts and the defendants must disprove causation if there is evidence of negligence 

which might be a possible explanation for the damage claimed. The alleged negligence in not explaining the surgical options 

open to the patient bears no necessary relationship to the damage to the laryngeal nerve which may be caused by dissection 

whether or not the heart pump is used. The necessary nexus is missing. 

 

V. Conclusion 

 

298      I would dismiss the appeal. 

 

Appeal allowed. 

  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 

 
 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990317749&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Wilson v. Norway House Cree Nation Election Appeal..., 2008 FC 1173, 2008...  

2008 FC 1173, 2008 CF 1173, 2008 CarswellNat 3806, 2008 CarswellNat 4938... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1 

 

 

 

2008 FC 1173, 2008 CF 1173 
Federal Court 

Wilson v. Norway House Cree Nation Election Appeal Committee 

2008 CarswellNat 3806, 2008 CarswellNat 4938, 2008 FC 1173, 2008 CF 1173, [2008] F.C.J. No. 1456, 172 
A.C.W.S. (3d) 1, 336 F.T.R. 143 (Eng.) 

Alphius J. Wilson, Gilbert Hart, Andrew Moore and William A. Simpson, 
Applicants and Eric Ross, Betsy Deaffie, Eleanor Monias and Gertrude Meikle 

Comprising the Norway House Cree Nation Election Appeal Committee and Eliza 
Clarke, Mike Muswagon and Langford Saunders, Respondents 

E.R. Dawson J. 

Heard: August 21, 2008 
Judgment: October 16, 2008 

Docket: T-1054-07 

 

Counsel: George J. Orle, Q.C., for Applicants 

Harvey I. Pollock, Q.C., Laurie A.E. Oakes, for Respondents 

Brent Kaneski (on a watching brief), for Respondent, Norway House Cree Nation 

Subject: Public; Civil Practice and Procedure 

 

Headnote 

 

Aboriginal law --- Government of Aboriginal people — Elections — General principles 

First Nation held band council election — Three successful candidates were re-elected after approving unusual amount of 

special needs funding and after notifying certain members of First Nation that their applications for housing had been 

approved — House allocations were not made in accordance with applicable policy — Four unsuccessful candidates 

appealed pursuant to First Nation’s Elections Procedures Act on basis that successful candidates had engaged in corrupt 

practice — Appeal Committee dismissed appeal on basis that evidence did not indicate votes had actually been bought — 

Unsuccessful candidates brought application for judicial review — Application granted; matter remitted for redetermination 

— Standard of review was correctness in light of right of appeal on questions of law and nature of question — Appeal 

Committee erred in law in its interpretation of what constituted corrupt practice for purposes of Act — At least one core 

concept of corrupt practice was any attempt to prevent, fetter, or influence free exercise of voter’s right to choose for whom 

to vote — Motive or intent behind impugned conduct was relevant — Requiring voter to testify that their vote had been 

bought imposed excessive burden on party alleging corrupt practice — Such requirement was also contrary to Supreme Court 

of Canada authority that indicated certain conduct would permit inference of corrupt practice to be drawn — Core question 

was whether successful candidates intended or attempted to improperly influence outcome of election. 

APPLICATION by unsuccessful election candidates for judicial review of decision of Appeal Committee dismissing appeal 

from election results. 

 



Wilson v. Norway House Cree Nation Election Appeal..., 2008 FC 1173, 2008...  

2008 FC 1173, 2008 CF 1173, 2008 CarswellNat 3806, 2008 CarswellNat 4938... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2 

 

E.R. Dawson J.: 

 

1      On March 16, 2006 an election was held at Norway House Cree Nation (NHCN or Band). The applicants, Alphius J. 

Wilson, Gilbert Hart, Andrew Moore, and William A. Simpson, ran unsuccessfully for positions of band councillor. The 

respondents Eliza Clarke, Mike Muswagon and Langford Saunders were incumbent councillors who successfully ran for 

re-election (three successful candidates). 

 

2      NHCN is a custom band. It, therefore, held its election under the terms of its own Elections Procedures Act. The 

Elections Procedures Act sets out grounds upon which election results may be appealed, and provides for the establishment 

of an Appeal Committee to hear appeals. 

 

3      Of relevance to this application is subsection 7.1(a) of the Elections Procedures Act. It allows any candidate or elector 

who has reasonable grounds to believe “that there was a corrupt practice in connection with the election” to appeal the 

election of a candidate or candidates. 

 

4      The applicants filed an appeal pursuant to subsection 7.1(a) of the Elections Procedures Act alleging corrupt practice on 

the part of the three successful candidates. 

 

5      The Appeal Committee heard evidence on February 20 and 21, 2007, and on April 3 and 4, 2007. The Appeal 

Committee dismissed the appeal on May 10, 2007, for reasons delivered on June 26, 2007. This is an application for judicial 

review of that decision. 

 

6      The application for judicial review is allowed because the Appeal Committee erred in law in its interpretation of what 

constitutes corrupt practice. 

 

The Grounds of the Appeal 

 

7      The corrupt practice alleged by the applicants may be summarized as follows: 

(i) Shortly before the election, the three successful candidates signed and delivered letters that advised certain members 

of the Band that their “application/request for housing has been approved for the 2005/06 fiscal year.” Houses or trailers 

were said to be allocated to the recipients of the letters. The recipients were told that they would be contacted in order to 

discuss where they would like their house or trailer to be situated. (More than 70 people received such letters and 95 

letters were sent out.) 

(ii) Just prior to the election, the three successful candidates provided an extraordinary amount of special needs funding 

to members of the Band. 

(iii) The three successful candidates did not provide information to other candidates, and used information available to 

them as councillors in order to gain an unfair advantage over the applicants. 

(iv) The three successful candidates participated in secret meetings, particularly one held on January 9, 2006, at which 

housing allocations were discussed. 

(v) The three successful candidates participated in the allocation of housing, but did not follow the housing policy which 

had been adopted by the Band in 2005. 

 

The Evidence 

 

8      The Appeal Committee received a number of documents in evidence. Exhibit 3 was the NHCN Housing Policy Manual. 

The policy was adopted and approved by the chief and council on July 6, 2005 (see Exhibit 2).1 The significance of this date 

is that the March 16, 2006 election was the first election held after the adoption of the Housing Policy. 
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9      Relevant provisions of the Housing Policy are found in Chapter 2, entitled “Guiding Principles.” Paragraphs 1.A. (iii) 

and (v) state: 

iii. Individuals on either the [Norway House Cree Nation Housing Authority] or Council cannot make final decisions or 

imply to NHCN members any guarantees for renovations, new housing or favorable decisions. 

[...] 

v. Chief and Council have the ultimate authority and final decisions in all Housing Policy matters. 

 

10      The Appeal Committee heard testimony from a number of witnesses and wrote in its reasons that it “accepted the 

evidence of all of the witnesses as being forthright and truthful”, although it gave little weight to the evidence of Farah 

Balfour, a witness who left the hearing before she could be cross-examined. 

 

11      Two of the witnesses were successful candidates in the election: Marcel Balfour and Eric Apetagon. Marcel Balfour 

had been a band councillor. He was elected as chief on March 16, 2006. Eric Apetagon was a band councillor who was 

re-elected on March 16, 2006. 

 

12      With respect to the letters sent about the allocation of houses or trailers, Chief Balfour testified that: 

• He had searched for, but had not found, any minutes of any meeting where the chief and council approved and ratified 

names of band members who were allocated either a house or a trailer. 

• He had not been given notice of any meeting to deal with the allocation of housing. 

• At the time the letters were sent out, no houses or trailers had been delivered, approved or funded for NHCN. 

• By letter dated March 6, 2006 (Exhibit 8) CMHC advised NHCN that it would have to re-submit its housing 

submission to CMHC and reduce the number of units it sought from 70 units to 47 trailers and houses in total. 

 

13      Eric Apetagon’s evidence on this point included the following: 

• Prior to the election, no council meeting and no band council resolution approved the allocation of housing. 

• No housing application made by NHCN could be approved by the responsible minister until the chief and council had 

made a decision with respect to the amount of equity the band would put forward, and he was not aware of any meeting 

before the election of chief and council to make this allocation. 

• He was asked to sign the letters sent notifying members of the Band that they had been allocated a house or trailer, but 

he did not sign them. The main reason he did not sign the letters was that nothing had been approved or finalized, the 

band had simply made a submission or application for housing. 

• There was no legitimate reason for the letters to be sent out during the election campaign. 

 

14      With respect to the special needs funding, Chief Balfour testified that: 

• The Band had a written policy (Exhibit 18) with respect to special needs requests. 

• The policy requires a person to be on social assistance in order to be eligible for special needs funding. Before the 
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election, some special needs funding was paid to persons who were not on social assistance. 

• His office prepared Exhibit 13, which is a list of all special needs funding paid between December 2005 and March 

2006. 

• Exhibit 13 reflects that in the months of December 2005 and January 2006 the special needs funding for each month 

was in the range of $10,000.00 to $12,000.00. In the month prior to the election, February 2006, the amount paid on 

account of special needs funding was $54,833.83. In the first 16 days of March 2006 a total of $12,000.00 was spent on 

special needs funding. Approximately $2,000.00 was spent in March 2006 following the election. 

 

15      Councillor Apetagon testified that he did not sign a February 8, 2006 special needs allocation because it was near the 

end of the fiscal year, and he was concerned that “we wouldn’t have the money to pay for it.” There was no discussion among 

the chief and council about whether recipients were eligible or whether funds were available. 

 

The Decision of the Appeal Committee 

 

16      The Appeal Committee’s conclusion with respect to the allegation arising out of the letters sent with respect to the 

house or trailer allocation was as follows: 

68. No one except Farah Balfour testified they were promised a house in exchange for a vote. The effect of the letters 

may have been to leave that impression on some voters’ minds but there was no direct evidence that this was the case. 

69. The Committee concludes that the evidence falls short of establishing a corrupt practice on the letters alone. 

Particularly where the Respondents testified they were following their mandate as elected officials. This was even more 

so since such letters had been sent out in the past just prior to elections and previously in 2004 as confirmed by 

Councillor Apetegon. 

 

17      With respect to the special needs allocation, the Appeal Committee wrote: 

75. None of the Appellants’ witnesses testified they received or were promised special needs in exchange for a vote. All 

the individuals who received special needs were known to the Appellants and could have been called as witnesses. None 

were. 

76. The Committee concludes that the evidence falls short of establishing a corrupt practice on the Special Needs 

Allocations. 

 

18      With respect to what, as a matter of law, constitutes corrupt practice, the Appeal Committee found: 

77. The Appeal Committee has considered Sideleau v. Davidson, [1942] 3 D.L.R. 609 for the following principles: 

i. Certain conduct will give rise to a presumption of corrupt practice 

ii. The distribution of money and alcohol to local organizers in the course of an election who were not asked to give 

any account of their disbursements, created a presumption and allowed the Court to draw and [sic] inference that it 

was intended for the corruption of electors; 

iii. It is not necessary to prove a systematic scheme of corrupt practices capable of influencing votes on a 

substantial scale 
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78. In this situation, special needs funding and the allocation of housing is in the regular course of business of the band 

and its council. Nothing in the Elections Procedures Act suspends council activity during the campaign period. 

Therefore, the Committee considers that the Respondents had primary “lawful purpose”. 

79. Therefore the Appellants must have proof of such corrupt practices outside of the Councillors regular duties (i.e. 

allocating housing or providing special needs funding) or the Applicants must prove that they conducted their regular 

duties in a corrupt manner (e.g. gave special needs money or items to wealthy band members, re-allocated housing from 

needy band members to non-needy band members) or gave excess special needs to members. 

 

19      The Appeal Committee concluded that: 

82. In the Appeal, the Appellants failed to provide any witnesses which claimed they were promised special needs or a 

home in return for a vote. 

83. The Respondents testified they were conducting their regular duties, for which they have a lawful purpose. 

[emphasis in original] 

 

What is Corrupt Practice? 

 

20      The Elections Procedures Act does not define what constitutes corrupt practice. Moreover, there appears to be little 

jurisprudence on the point. 

 

21      In Hudson v. Canada (Minister of Indian Affairs & Northern Development) (2007), 309 F.T.R. 52 (Eng.) (F.C.), this 

Court observed, at paragraph 85, that direct evidence of explicit efforts to buy votes is not the only kind of evidence that 

could lead to a finding of corrupt electoral practice. 

 

22      In Sideleau v. Davidson, [1942] S.C.R. 306 (S.C.C.), the Supreme Court of the Canada recognized that certain conduct 

will permit an inference to be drawn that conduct is intended to corrupt electors. 

 

23      In my view, no exhaustive definition can be given as to what constitutes corrupt practice in the context of an election. 

However, at least one core concept of corrupt practice is any attempt to prevent, fetter, or influence the free exercise of a 

voter’s right to choose for whom to vote. What is relevant is the motive or intent behind the impugned conduct. Is the 

conduct directed to improperly affecting the result of an election? 

 

The Applicable Standard of Review 

 

24      In New Brunswick (Board of Management) v. Dunsmuir (2008), 372 N.R. 1 (S.C.C.), at paragraph 62, the Supreme 

Court of Canada instructed that the first step in the process of judicial review is to ascertain whether the jurisprudence has 

already determined in a satisfactory manner the degree of deference to be accorded to a particular category of question. 

 

25      In my view, the relevant category of question in this case is whether the Appeal Committee applied the proper test at 

law as to what constitutes corrupt practice. 

 

26      In Giroux v. Swan River First Nation (2006), 288 F.T.R. 55 (Eng.) (F.C.); varied on other grounds (2007), 361 N.R. 

360 (F.C.A.), this Court conducted a pragmatic and functional analysis and concluded that little deference was owed to an 

appeal committee’s legal interpretation of what constitutes a corrupt election practice under a customary election regulation. 

The standard of review to be applied was correctness (see paragraphs 54 and 55 of the decision). 

 

27      In my view, this is the proper standard to apply. This conclusion reflects in this case the presence of a privative 

provision in section 7.3 of the Elections Procedures Act which allows an appeal to the Court on questions of law. Review on 
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the correctness standard also reflects the nature of the question. While the Appeal Committee has superior expertise on 

matters such as band custom, the courts have greater expertise with respect to the interpretation of legislation and regulations. 

 

28      The conclusion that the proper standard of review is correctness is also consistent with the admonition given by the 

Supreme Court of Canada in Dunsmuir, at paragraph 60, that courts must continue to review on the standard of correctness 

“where the question at issue is one of general law ‘that is both of central importance to the legal system as a whole and 

outside the adjudicator’s specialized area of expertise.’” Here, the concept of “corrupt practice” is common to many 

customary band election regulations, and is found in paragraph 12(1)(a) of the Indian Band Election Regulations, C.R.C., c. 

952. It is therefore an important, general question of law that is outside the area of expertise of the Appeal Committee. 

 

Application of the Standard of Review 

 

29      In paragraph 68 of its reasons, quoted above, the Appeal Committee acknowledged that the effect of the housing letters 

may have been to leave the impression on some voters that they were promised a house in exchange for a vote. However, the 

Appeal Committee required the applicants to provide direct evidence that a voter was of this belief. As well, the Appeal 

Committee required the applicants to prove that an elector received or was promised special needs funding in exchange for 

his or her vote. 

 

30      By so concluding, the Appeal Committee erred in law. The requirement that an elector come forward to testify that 

their vote was bought imposes too high a burden on a party who alleges corrupt practice. Further, such a requirement is 

contrary to the conclusion of the Supreme Court of Canada in Sideleau that certain conduct will permit an inference of 

corrupt practice to be drawn. It is also contrary to the conclusion of this Court in Hudson that direct evidence of explicit 

efforts to buy votes is not required in order to establish corrupt practice. 

 

31      The Appeal Committee relied upon prior conduct where housing letters were sent out before an election, to justify the 

conduct. However, in my view the Appeal Committee was obliged to expressly consider whether this was, or remained, a 

proper practice, particularly in light of: 

• The adoption in 2005 of the NHCN Housing Policy which prevented individuals, or a group of individuals, from 

deciding upon, or implying, the existence of a housing commitment. 

• This Court’s ruling in Balfour v. Norway House Cree Nation, [2006] 4 F.C.R. 404 (F.C.). There, at paragraphs 49 and 

55, this Court commented upon the practice of a subgroup of councillors meeting in order to make decisions. Justice 

Blais wrote:  

49. In light of the above, I find that it is permissible for a sub-group of Band Council members to meet outside the 

formal confines of Band Council meeting to discuss issues concerning the Band. However, a distinction must be 

drawn between the latter and what has occurred in the present matter. That is, it is not permissible for the sub-group 

of Band councillors to make decisions in secret and subsequently have those decisions rubber stamped at future 

Band Council meetings without regard to the Band Council guidelines or the provisions of the Indian Act. 

[...] 

55. I would like to emphasize that the ratification process mentioned by the respondents is a myth. Resolutions 

cannot be adopted in secret meetings, and then subsequently ratified at a duly convened meeting without being 

discussed and debated. The resolution itself must be passed at a duly convened meeting. It cannot be the product of 

a secret meeting and subsequently rubber stamped at a later date at a duly convened meeting. Resolutions cannot be 

the product of predetermined decisions. They must be debated and passed in accordance with the rules and 

guidelines of the Band and in accordance with the principles of democracy. In the present matter, there are many 

examples which illustrate that the ratification process of Band Council resolutions was inherently biased. I will now 

turn my attention to one such example. 

[emphasis added] 
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32      Further, the Appeal Committee was obliged to consider the cumulative nature of the conduct of the three successful 

candidates. 

 

33      It was also required to consider their intent. It was incumbent on the Appeal Committee to consider, for example, for 

what purpose the three successful candidates acted as they did, and whether they were attempting to improperly influence the 

outcome of the election. While an election does not suspend council activity, councillors must carry out those duties in a 

scrupulously fair and honest fashion. Benefits must be distributed on the basis of merit. When a benefit is conferred not based 

on merit, but rather based upon an intent to influence an elector, a corrupt practice occurs. 

 

34      By requiring, at paragraph 79 of its reasons, the applicants to prove things like whether the three successful candidates 

gave special needs money to the wealthy, or gave excessive special needs allocations, or re-allocated housing from needy to 

non-needy band members, the Appeal Committee erred. The core question to be answered was whether the three successful 

candidates by their conduct, viewed as a whole, intended or attempted to improperly influence the outcome of the election. 

 

Remedy 

 

35      The application for judicial review will be allowed because the Appeal Committee erred in law in its interpretation of 

what constitutes corrupt practice. 

 

36      The applicants seek an order that the merits of the election appeal not be referred back to the Appeal Committee, but 

rather that this Court make a finding of corrupt practice. This relief is not available on judicial review. See paragraph 5 of the 

decision of the Federal Court of Appeal in Giroux, cited above. 

 

37      In the alternative, the applicants seek an order that the appeal be remitted to the Appeal Committee with directions that 

the Appeal Committee find the housing/trailer allocation letters and the increased special needs funding to be corrupt 

practice. 

 

38      This Court does have jurisdiction, pursuant to subsection 18.1(3) of the Federal Courts Act, R.S.C. 1985, c. F-7 to 

issue directions of great specificity. See, for example, Ali v. Canada (Minister of Employment & Immigration), [1994] 3 F.C. 

73 (Fed. T.D.) at paragraphs 17 and 18 and Turanskaya v. Canada (Minister of Citizenship & Immigration) (1997), 210 N.R. 

235 (Fed. C.A.). However, this jurisdiction is to be exercised with caution. 

 

39      In the present case, there were questions with respect to the motives or intent of the three successful candidates that 

were not answered by the Appeal Committee. I am not prepared to substitute my view of the evidence for that of the Appeal 

Committee on the important issue of the existence of corrupt practice. I will, however, make certain directions, as set out in 

the judgment that follows these reasons. 

 

40      Counsel asked that the issue of costs be reserved so that they could make written submissions on the issue of costs. 

The issue of costs is reserved. 

 

Judgment 

     THIS COURT ORDERS AND ADJUDGES that: 

1. The application for judicial review is allowed and the decision of the Appeal Committee dated May 10, 2007 is 

hereby set aside. The matter is remitted to the Appeal Committee for redetermination in accordance with these reasons 

and the directions contained in this judgment. 

2. The Appeal Committee shall consider the allegation of corrupt practice on the basis of the existing evidentiary record. 

The Appeal Committee should receive additional evidence only if it considers such evidence to be necessary in order to 

allow it to determine the appeal in a manner consistent with these reasons. 

3. The Appeal Committee shall commence receiving evidence or submissions within 60 days of the date of this 
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judgment. 

4. The issue of costs is reserved. 

5. Counsel for the applicants shall serve and file written submissions with respect to costs within 21 days of the date of 

this judgment. Such submissions shall not exceed five pages in length and shall attach a draft bill of costs in order to 

facilitate a lump sum award of costs, if it is determined that costs should be awarded. For certainty, the draft bill of costs 

shall not form part of the written submissions, so that the draft bill of costs may be attached to five, or fewer, pages of 

written submissions. An affidavit may be served and filed in support of any claim to disbursements. 

6. Counsel for the respondents Clarke, Muswagon and Saunders shall serve and file any responding submissions within 

21 days of receipt of the applicants’ submissions. Such submissions shall not exceed five pages in length. A responding 

draft bill of costs or affidavit may also be served and filed. 

7. Thereafter, the applicants shall have seven days in which to serve and file any reply submissions, not to exceed three 

pages in length. 

 

Application granted; matter remitted for redetermination. 

Footnotes 

1 The Norway House Cree Nation Housing Authority has not yet been created. 
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Education law --- Regulation of education — Constitutional issues — Minority language education rights 

Yukon Francophone School Board was first and only school board in Yukon, which had responsibility for one 

French-language school — Board successfully brought action against Yukon government for declaration that language rights 

under s. 23 of Canadian Charter of Rights and Freedoms were breached — Trial judge found that pursuant to s. 23 of Charter, 

board had unilateral right to set admission criteria to French school so as to include students who were not covered by s. 23, 

and that government was required to communicate with board in French in compliance with s. 6 of Languages Act — 

Attorney General of the Yukon Territory successfully appealed and new trial was ordered — School board appealed — 

Appeal from conclusion that there was reasonable apprehension of bias requiring new trial was dismissed; board’s claims 

pursuant to Act were joined with other issues remitted for determination at new trial — Where numbers warrant, ss. 23(1) 

and 23(2) of Charter give certain Canadian citizens right to have their children receive education in province or territory’s  

minority language at government’s expense — Section 23 of Charter sets out only minimum standards and for this reason, it 

does not preclude legislation from going beyond basic rights recognized to offer additional protections — However, Yukon 

did not delegate function of setting admission criteria for children of non-rights holders to school board and in absence of any 

such delegation, there was no authority for board to unilaterally set admission criteria which were different from what was set 

out in French Language Instruction Regulation — Whether particular communication was covered by s. 6(1) of Act depended 

both on nature of communication and capacity in which it was communicated and it was unlikely that such question had 

simple answer, which argued for determination at new trial with benefit of full evidentiary record. 

Education law --- Primary and secondary schools — Minority language education — Charter of Rights and Freedoms — 

Right to immersion instruction 

Yukon Francophone School Board was first and only school board in Yukon, which had responsibility for one 

French-language school — Board successfully brought action against Yukon government for declaration that language rights 

under s. 23 of Canadian Charter of Rights and Freedoms were breached — Trial judge found that pursuant to s. 23 of Charter, 

board had unilateral right to set admission criteria to French school so as to include students who were not covered by s. 23, 

and that government was required to communicate with board in French in compliance with s. 6 of Languages Act — 

Attorney General of the Yukon Territory successfully appealed and new trial was ordered — School board appealed — 

Appeal from conclusion that there was reasonable apprehension of bias requiring new trial was dismissed; board’s claims 

pursuant to Act were joined with other issues remitted for determination at new trial — Where numbers warrant, ss. 23(1) 

and 23(2) of Charter give certain Canadian citizens right to have their children receive education in province or territory’s  

minority language at government’s expense — Section 23 of Charter sets out only minimum standards and for this reason, it 

does not preclude legislation from going beyond basic rights recognized to offer additional protections — However, Yukon 

did not delegate function of setting admission criteria for children of non-rights holders to school board and in absence of any 

such delegation, there was no authority for board to unilaterally set admission criteria which were different from what was set 

out in French Language Instruction Regulation. 

Constitutional law --- Language rights — Under Charter of Rights and Freedoms — Effect of general rights and freedoms 

Yukon Francophone School Board was first and only school board in Yukon, which had responsibility for one 

French-language school — Board successfully brought action against Yukon government for declaration that language rights 

under s. 23 of Canadian Charter of Rights and Freedoms were breached — Trial judge found that pursuant to s. 23 of Charter, 

board had unilateral right to set admission criteria to French school so as to include students who were not covered by s. 23, 

and that government was required to communicate with board in French in compliance with s. 6 of Languages Act — 

Attorney General of the Yukon Territory successfully appealed and new trial was ordered — School board appealed — 

Appeal from conclusion that there was reasonable apprehension of bias requiring new trial was dismissed; board’s claims 

pursuant to Act were joined with other issues remitted for determination at new trial — Where numbers warrant, ss. 23(1) 

and 23(2) of Charter give certain Canadian citizens right to have their children receive education in province or territory’s  

minority language at government’s expense — Section 23 of Charter sets out only minimum standards and for this reason, it 

does not preclude legislation from going beyond basic rights recognized to offer additional protections — However, Yukon 

did not delegate function of setting admission criteria for children of non-rights holders to school board and in absence of any 

such delegation, there was no authority for board to unilaterally set admission criteria which were different from what was set 

out in French Language Instruction Regulation. 

Judges and courts --- Appointment, removal, disqualification and discipline of judges and other court officers — 
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Disqualification for bias — Conduct 

Yukon Francophone School Board was first and only school board in Yukon, which had responsibility for one 

French-language school — Board successfully brought action against Yukon government for declaration that language rights 

under s. 23 of Canadian Charter of Rights and Freedoms were breached — Attorney General of the Yukon Territory 

successfully appealed — Court of Appeal ordered new trial, finding that there was reasonable apprehension of bias on part of 

trial judge based on several incidents during trial as well as trial judge’s involvement as governor of francophone community 

organization — School board appealed — Appeal from conclusion that there was reasonable apprehension of bias requiring 

new trial was dismissed; board’s claims pursuant to Languages Act were joined with other issues remitted for determination 

at new trial — Impartiality demanded not that judge discounted or disregarded their life experiences or identity, but that they 

approached each case with open mind, free from inappropriate and undue assumptions — In applying test of reasonable 

apprehension of bias to trial judge’s conduct throughout proceedings, threshold for finding of reasonable apprehension of 

bias had been met — Trial judge’s actions in relation to confidentiality of student files, request to have witness testify by 

affidavit, disparaging remarks to counsel, and unusual costs award and procedure, taken together and viewed in their context, 

would lead reasonable and informed person to see trial judge’s conduct as giving rise to reasonable apprehension of bias. 

Judges and courts --- Appointment, removal, disqualification and discipline of judges and other court officers — 

Disqualification for bias — Miscellaneous 

Yukon Francophone School Board was first and only school board in Yukon, which had responsibility for one 

French-language school — Board successfully brought action against Yukon government for declaration that language rights 

under s. 23 of Canadian Charter of Rights and Freedoms were breached — Attorney General of the Yukon Territory 

successfully appealed — Court of Appeal ordered new trial, finding that there was reasonable apprehension of bias on part of 

trial judge based on several incidents during trial as well as trial judge’s involvement as governor of francophone community 

organization — School board appealed — Appeal from conclusion that there was reasonable apprehension of bias requiring 

new trial was dismissed; board’s claims pursuant to Languages Act were joined with other issues remitted for determination 

at new trial — Trial judge’s current service as governor of franco-alliance, organization whose functions were largely 

undefined on evidence, did not rise to level of reasonable apprehension of bias — While it was important for judges to avoid 

affiliations with certain organizations, such as advocacy or political groups, judges should not be required to immunize 

themselves from participation in community service where there was little likelihood of potential conflicts — Standing alone, 

vague statements about organization’s mission and vision did not displace presumption of impartiality. 

Droit de l’éducation --- Réglementation de l’éducation — Questions constitutionnelles — Droits à l’instruction dans la 

langue de la minorité 

Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon et ne gérait qu’une 

seule école, une école de langue française — Commission a déposé, avec succès, une action à l’encontre du gouvernement du 

Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la Charte canadienne 

des droits et libertés avaient été violés — Juge de première instance a conclu qu’en vertu de l’art. 23 de la Charte, la 

commission avait le droit unilatéral de fixer les conditions d’admission à l’école francophone de manière à inclure des 

étudiants qui n’étaient visés par l’art. 23 et que le gouvernement avait l’obligation de communiquer en français avec la 

commission, conformément à l’art. 6 de la Loi sur les langues — Procureur général du territoire du Yukon a interjeté appel 

avec succès et un nouveau procès a été ordonné — Commission scolaire a formé un pourvoi — Pourvoi formé à l’encontre 

de la conclusion selon laquelle il existait une crainte raisonnable de partialité nécessitant la tenue d’un nouveau procès a été 

rejeté, mais les demandes de la commission fondées sur la Loi ont été jointes aux autres questions renvoyées à la Cour 

d’appel pour réexamen à l’issue d’un nouveau procès — Lorsque le nombre le justifie, les art. 23(1) et (2) de la Charte 

confèrent à certains citoyens canadiens le droit de faire instruire leurs enfants dans la langue de la minorité de leur province 

ou territoire aux frais du gouvernement — Article 23 de la Charte ne prévoit que des normes minimales et, pour cette raison, 

il n’empêche pas la loi d’aller au-delà des droits élémentaires reconnus dans la Charte et d’offrir d’autres protections — 

Toutefois, le Yukon n’a pas délégué à la commission scolaire la fonction de fixer les critères d’admission à l’égard des 

enfants de non-ayants droit et, en l’absence d’une telle délégation, la commission n’avait pas le pouvoir de fixer 

unilatéralement des critères d’admission différents de ceux établis dans le Règlement sur l’instruction en français — Réponse 

à la question de savoir si une communication en particulier relevait de l’art. 6(1) de la Loi pouvait dépendre tant de la nature 

de la communication que de la qualité de son auteur, et il était peu probable que la question ait une réponse simple de sorte 

qu’il convenait de statuer sur les demandes lors du nouveau procès à la lumière d’un dossier de preuve complet. 

Droit de l’éducation --- Écoles primaires et secondaires — Instruction dans la langue de la minorité — Charte des droits et 

libertés — Droit à une éducation en immersion 
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Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon et ne gérait qu’une 

seule école, une école de langue française — Commission a déposé, avec succès, une action à l’encontre du gouvernement du 

Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la Charte canadienne 

des droits et libertés avaient été violés — Juge de première instance a conclu qu’en vertu de l’art. 23 de la Charte, la 

commission avait le droit unilatéral de fixer les conditions d’admission à l’école francophone de manière à inclure des 

étudiants qui n’étaient visés par l’art. 23 et que le gouvernement avait l’obligation de communiquer en français avec la 

commission, conformément à l’art. 6 de la Loi sur les langues — Procureur général du territoire du Yukon a interjeté appel 

avec succès et un nouveau procès a été ordonné — Commission scolaire a formé un pourvoi — Pourvoi formé à l’encontre 

de la conclusion selon laquelle il existait une crainte raisonnable de partialité nécessitant la tenue d’un nouveau procès a été 

rejeté, mais les demandes de la commission fondées sur la Loi ont été jointes aux autres questions renvoyées à la Cour 

d’appel pour réexamen à l’issue d’un nouveau procès — Lorsque le nombre le justifie, les art. 23(1) et (2) de la Charte 

confèrent à certains citoyens canadiens le droit de faire instruire leurs enfants dans la langue de la minorité de leur province 

ou territoire aux frais du gouvernement — Article 23 de la Charte ne prévoit que des normes minimales et, pour cette raison, 

il n’empêche pas la loi d’aller au-delà des droits élémentaires reconnus dans la Charte et d’offrir d’autres protections — 

Toutefois, le Yukon n’a pas délégué à la commission scolaire la fonction de fixer les critères d’admission à l’égard des 

enfants de non-ayants droit et, en l’absence d’une telle délégation, la commission n’avait pas le pouvoir de fixer 

unilatéralement des critères d’admission différents de ceux établis dans le Règlement sur l’instruction en français. 

Droit constitutionnel --- Droits linguistiques — En vertu de la Charte canadienne des droits et libertés — Effet des droits et 

libertés de base 

Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon et ne gérait qu’une 

seule école, une école de langue française — Commission a déposé, avec succès, une action à l’encontre du gouvernement du 

Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la Charte canadienne 

des droits et libertés avaient été violés — Juge de première instance a conclu qu’en vertu de l’art. 23 de la Charte, la 

commission avait le droit unilatéral de fixer les conditions d’admission à l’école francophone de manière à inclure des 

étudiants qui n’étaient visés par l’art. 23 et que le gouvernement avait l’obligation de communiquer en français avec la 

commission, conformément à l’art. 6 de la Loi sur les langues — Procureur général du territoire du Yukon a interjeté appel 

avec succès et un nouveau procès a été ordonné — Commission scolaire a formé un pourvoi — Pourvoi formé à l’encontre 

de la conclusion selon laquelle il existait une crainte raisonnable de partialité nécessitant la tenue d’un nouveau procès a été 

rejeté, mais les demandes de la commission fondées sur la Loi ont été jointes aux autres questions renvoyées à la Cour 

d’appel pour réexamen à l’issue d’un nouveau procès — Lorsque le nombre le justifie, les art. 23(1) et (2) de la Charte 

confèrent à certains citoyens canadiens le droit de faire instruire leurs enfants dans la langue de la minorité de leur province 

ou territoire aux frais du gouvernement — Article 23 de la Charte ne prévoit que des normes minimales et, pour cette raison, 

il n’empêche pas la loi d’aller au-delà des droits élémentaires reconnus dans la Charte et d’offrir d’autres protections — 

Toutefois, le Yukon n’a pas délégué à la commission scolaire la fonction de fixer les critères d’admission à l’égard des 

enfants de non-ayants droit et, en l’absence d’une telle délégation, la commission n’avait pas le pouvoir de fixer 

unilatéralement des critères d’admission différents de ceux établis dans le Règlement sur l’instruction en français. 

Juges et tribunaux --- Nomination, destitution, inhabilité et mesures disciplinaires à l’égard des juges et autres officiers de la 

cour — Inhabilité pour cause de partialité — Conduite 

Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon et ne gérait qu’une 

seule école, une école de langue française — Commission a déposé, avec succès, une action à l’encontre du gouvernement du 

Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la Charte canadienne 

des droits et libertés avaient été violés — Procureur général du territoire du Yukon a interjeté appel avec succès — Cour 

d’appel a ordonné la tenue d’un nouveau procès, ayant conclu qu’il y avait une crainte raisonnable de partialité concernant le 

juge de première instance fondée sur plusieurs incidents survenus lors du procès de même que sur l’implication du juge à titre 

de gouverneur d’un organisme communautaire francophone — Commission scolaire a formé un pourvoi — Pourvoi formé à 

l’encontre de la conclusion selon laquelle il existait une crainte raisonnable de partialité nécessitant la tenue d’un nouveau 

procès a été rejeté, mais les demandes de la commission fondées sur la Loi sur les langues ont été jointes aux autres questions 

renvoyées à la Cour d’appel pour réexamen à l’issue d’un nouveau procès — Impartialité exige, non pas qu’un juge passe 

sous silence ou néglige son vécu ou son identité, mais qu’il aborde chaque affaire avec un esprit ouvert, sans supposition 

inopportune et injustifiée — Si l’on applique le critère de la crainte raisonnable au comportement du juge du procès tout au 

long de l’instance, on en arrive à la conclusion que le critère applicable pour conclure à l’existence d’une crainte raisonnable 

de partialité a été satisfait — Actes du juge du procès en lien avec la confidentialité des dossiers d’élèves, la demande pour 

faire témoigner un témoin par affidavit, les commentaires désobligeants ainsi que le caractère inusité des dépens adjugés et de 
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la procédure suivie pour les accorder, pris ensemble et situés dans leur contexte, amèneraient une personne raisonnable et 

bien renseignée à estimer que le comportement du juge du procès faisait naître une crainte raisonnable de partialité. 

Juges et tribunaux --- Nomination, destitution, inhabilité et mesures disciplinaires à l’égard des juges et autres officiers de la 

cour — Inhabilité pour cause de partialité — Divers 

Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon et ne gérait qu’une 

seule école, une école de langue française — Commission a déposé, avec succès, une action à l’encontre du gouvernement du 

Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la Charte canadienne 

des droits et libertés avaient été violés — Procureur général du territoire du Yukon a interjeté appel avec succès — Cour 

d’appel a ordonné la tenue d’un nouveau procès, ayant conclu qu’il y avait une crainte raisonnable de partialité concernant le 

juge de première instance fondée sur plusieurs incidents survenus lors du procès de même que sur l’implication du juge à titre 

de gouverneur d’un organisme communautaire francophone — Commission scolaire a formé un pourvoi — Pourvoi formé à 

l’encontre de la conclusion selon laquelle il existait une crainte raisonnable de partialité nécessitant la tenue d’un nouveau 

procès a été rejeté, mais les demandes de la commission fondées sur la Loi sur les langues ont été jointes aux autres questions 

renvoyées à la Cour d’appel pour réexamen à l’issue d’un nouveau procès — Exercice actuel, par le juge du procès, de la 

fonction de gouverneur de la Fondation francophone, une organisation dont les attributions sont en grande partie indéfinies 

d’après la preuve, ne permettait pas de conclure à une crainte raisonnable de partialité — Il est important que les juges évitent 

de s’associer à certaines organisations, comme des groupes de revendication ou des groupes politiques, mais ils ne devraient 

pas avoir à s’abstenir de participer au service de la communauté lorsqu’il y a peu de risque de conflit d’intérêts — À elles 

seules, les déclarations vagues concernant la mission et la vision de l’organisme ne réfutaient pas la présomption 

d’impartialité. 

The Yukon Francophone School Board was the first and only school board in the Yukon. It had responsibility for one school, 

which was a French-language school. The board successfully brought an action against the Yukon government for a 

declaration that language rights under s. 23 of the Canadian Charter of Rights and Freedoms were breached. The trial judge 

found that pursuant to s. 23 of the Charter the board had the unilateral right to set admission criteria to the French school so 

as to include students who were not covered by s. 23, and that the government was required to communicate with the board in 

French in compliance with s. 6 of the Languages Act. 

The Attorney General of the Yukon Territory successfully appealed. The Court of Appeal ordered a new trial, finding that 

there was reasonable apprehension of bias on the part of the trial judge based on several incidents during trial as well as the 

trial judge’s involvement as a governor of a philanthropic francophone community organization. The school board appealed. 

Held: Appeal from conclusion that there was a reasonable apprehension of bias requiring a new trial was dismissed; board’s 

claims pursuant to the Languages Act were joined with the other issues remitted for determination at a new trial. 

Per Abella J. (McLachlin C.J.C., Rothstein, Moldaver, Karakatsanis, Wagner and Gascon JJ. concurring): Judicial 

impartiality and neutrality did not mean that a judge must have no prior conceptions, opinions or sensibilities but rather, they 

require that the judge’s identity and experiences not close their mind to the evidence and issues. Impartiality demanded not 

that a judge discounted or disregarded their life experiences or identity, but that they approached each case with an open 

mind, free from inappropriate and undue assumptions. In applying the test of reasonable apprehension of bias to the trial 

judge’s conduct throughout the proceedings, the threshold for a finding of a reasonable apprehension of bias had been met. 

The trial judge’s actions in relation to the confidentiality of student files, the request to have a witness testify by affidavit, the 

disparaging remarks to counsel, and the unusual costs award and procedure, taken together and viewed in their context, 

would lead a reasonable and informed person to see the trial judge’s conduct as giving rise to a reasonable apprehension of 

bias. 

However, the trial judge’s current service as a governor of the foundation franco-alliance, an organization whose functions 

were largely undefined on the evidence, did not rise to the level of reasonable apprehension of bias. While it was important 

for judges to avoid affiliations with certain organizations, such as advocacy or political groups, judges should not be required 

to immunize themselves from participation in community service where there was little likelihood of potential conflicts. 

Standing alone, vague statements about the organization’s mission and vision did not displace the presumption of 

impartiality. 

Where numbers warrant, ss. 23(1) and 23(2) of the Charter give certain Canadian citizens the right to have their children 
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receive education in a province or territory’s minority language at the government’s expense. Section 23 of the Charter sets 

out only minimum standards and for this reason, it does not preclude legislation from going beyond the basic rights 

recognized in the Charter to offer additional protections. There was no doubt that a province or territory may pass legislation 

offering higher protections. However, the Yukon did not delegate the function of setting admission criteria for children of 

non-rights holders to the school board and in absence of any such delegation, there was no authority for the board to 

unilaterally set admission criteria which were different from what was set out in the French Language Instruction Regulation. 

It was unclear why the Court of Appeal decided that this case was not a suitable vehicle for the determination of rights under 

s. 6 of the Languages Act. Whether a particular communication was covered by s. 6(1) of the Act depended both on the 

nature of the communication and the capacity in which it was communicated. It was unlikely that the question had a simple 

answer, which argued for a determination at the new trial with the benefit of a full evidentiary record. 

La Commission scolaire francophone du Yukon était la première et seule commission scolaire du Yukon. Elle ne gérait 

qu’une seule école, une école de langue française. La commission a déposé, avec succès, une action à l’encontre du 

gouvernement du Yukon afin d’obtenir un jugement déclarant que les droits linguistiques garantis en vertu de l’art. 23 de la 

Charte canadienne des droits et libertés avaient été violés. Le juge de première instance a conclu qu’en vertu de l’art. 23 de la 

Charte, la commission avait le droit unilatéral de fixer les conditions d’admission à l’école francophone de manière à inclure 

des étudiants qui n’étaient visés par l’art. 23 et que le gouvernement avait l’obligation de communiquer en français avec la 

commission, conformément à l’art. 6 de la Loi sur les langues. 

Le procureur général du territoire du Yukon a interjeté appel avec succès. La Cour d’appel a ordonné la tenue d’un nouveau 

procès, ayant conclu qu’il y avait une crainte raisonnable de partialité concernant le juge de première instance fondée sur 

plusieurs incidents survenus lors du procès de même que sur l’implication du juge à titre de gouverneur d’un organisme 

communautaire philanthropique francophone. La commission scolaire a formé un pourvoi. 

Arrêt: Le pourvoi formé à l’encontre de la conclusion selon laquelle il existait une crainte raisonnable de partialité 

nécessitant la tenue d’un nouveau procès a été rejeté, mais les demandes de la commission fondées sur la Loi sur les langues 

ont été jointes aux autres questions renvoyées à la Cour d’appel pour réexamen à l’issue d’un nouveau procès. 

Abella, J. (McLachlin, J.C.C., Rothstein, Moldaver, Karakatsanis, Wagner, Gascon, JJ., souscrivant à son opinion) : 

L’impartialité et la neutralité judiciaires ne signifiaient pas que le juge ne doit avoir aucune conception, opinion ou sensibilité 

préexistante; ces notions requièrent plutôt que l’identité et l’expérience du juge ne l’empêchent pas de faire preuve 

d’ouverture d’esprit à l’égard de la preuve et des questions en litige. L’impartialité exige, non pas qu’un juge passe sous 

silence ou néglige son vécu ou son identité, mais qu’il aborde chaque affaire avec un esprit ouvert, sans supposition 

inopportune et injustifiée. Si l’on applique le critère de la crainte raisonnable au comportement du juge du procès tout au long 

de l’instance, on en arrive à la conclusion que le critère applicable pour conclure à l’existence d’une crainte raisonnable de 

partialité a été satisfait. Les actes du juge du procès en lien avec la confidentialité des dossiers d’élèves, la demande pour 

faire témoigner un témoin par affidavit, les commentaires désobligeants ainsi que le caractère inusité des dépens adjugés et de 

la procédure suivie pour les accorder, pris ensemble et situés dans leur contexte, amèneraient une personne raisonnable et 

bien renseignée à estimer que le comportement du juge du procès faisait naître une crainte raisonnable de partialité. 

Toutefois, l’exercice actuel, par le juge du procès, de la fonction de gouverneur de la Fondation francophone, une 

organisation dont les attributions sont en grande partie indéfinies d’après la preuve, ne permettait pas de conclure à une 

crainte raisonnable de partialité. Il est important que les juges évitent de s’associer à certaines organisations, comme des 

groupes de revendication ou des groupes politiques, mais ils ne devraient pas avoir à s’abstenir de participer au service de la 

communauté lorsqu’il y a peu de risque de conflit d’intérêts. À elles seules, les déclarations vagues concernant la mission et 

la vision de l’organisme ne réfutaient pas la présomption d’impartialité. 

Lorsque le nombre le justifie, les art. 23(1) et (2) de la Charte confèrent à certains citoyens canadiens le droit de faire 

instruire leurs enfants dans la langue de la minorité de leur province ou territoire aux frais du gouvernement. L’article 23 de 

la Charte ne prévoit que des normes minimales et, pour cette raison, il n’empêche pas la loi d’aller au-delà des droits 

élémentaires reconnus dans la Charte et d’offrir d’autres protections. Il n’y avait aucun doute qu’une province ou un territoire 

puisse adopter une loi offrant de plus grandes protections. Toutefois, le Yukon n’a pas délégué à la commission scolaire la 

fonction de fixer les critères d’admission à l’égard des enfants de non-ayants droit et, en l’absence d’une telle délégation, la 

commission n’avait pas le pouvoir de fixer unilatéralement des critères d’admission différents de ceux établis dans le 
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Règlement sur l’instruction en français. 

On ne voyait pas pourquoi la Cour d’appel a décidé que la présente affaire ne se prêtait pas à la définition des droits conférés 

en vertu de la l’art. 6 de la Loi sur les langues. La réponse à la question de savoir si une communication en particulier relevait 

de l’art. 6(1) de la Loi pouvait dépendre tant de la nature de la communication que de la qualité de son auteur. Il était peu 

probable que la question ait une réponse simple de sorte qu’il convenait de statuer sur les demandes lors du nouveau procès à  

la lumière d’un dossier de preuve complet. 

APPEAL by Yukon Francophone School Board from judgment reported at Commission Scolaire Francophone du Yukon No. 

23 c. Territoire du Yukon (Procureure générale) (2014), 2014 YKCA 4, 2014 CarswellYukon 11, 2014 CarswellYukon 10, 

351 B.C.A.C. 216, 599 W.A.C. 216 (Y.T. C.A.), finding reasonable apprehension of bias on part of trial judge and ordering 

new trial. 

POURVOI formé par la Commission scolaire francophone du Yukon à l’encontre d’un jugement publié à Commission 

Scolaire Francophone du Yukon No. 23 c. Territoire du Yukon (Procureure générale) (2014), 2014 YKCA 4, 2014 

CarswellYukon 11, 2014 CarswellYukon 10, 351 B.C.A.C. 216, 599 W.A.C. 216 (Y.T. C.A.), ayant conclu au caractère 

raisonnable de la crainte de partialité du juge du procès et ordonné la tenue d’un nouveau procès. 

 

Abella J. (McLachlin C.J.C., Rothstein, Moldaver, Karakatsanis, Wagner, Gascon JJ. concurring): 

 

1      After a trial involving claims by the Yukon Francophone School Board about minority language education rights, the 

trial judge found that the Yukon government had failed to comply with its obligations under s. 23 of the Canadian Charter of 

Rights and Freedoms. Based largely on the conduct of the trial judge, the Court of Appeal concluded that there was a 

reasonable apprehension of bias and ordered a new trial. That conduct is at the centre of this appeal. 

 

Background 

 

2      The Yukon Francophone School Board was established in 1996 and is the first and only school board in the Yukon. 

Public schools are generally administered directly by the Yukon government in consultation with school councils. Under the 

Education Act, R.S.Y. 2002, c. 61, school boards have considerably more authority than school councils. The Yukon 

Francophone School Board has responsibility for one school, École Émilie-Tremblay, a French-language school founded in 

1984. 

 

3      In 2009, the Board sued the Yukon government for what it claimed were deficiencies in the provision of minority 

language education. The trial took place in two phases. A number of incidents occurred during the trial which set the stage 

for the bias argument in the Court of Appeal. It is worth noting that, even during the course of the trial, the Yukon was 

concerned about bias and brought a recusal motion on the ground that certain comments and decisions by the trial judge, as 

well as his involvement in the francophone community in Alberta both before and during his time as a judge, gave rise to a 

reasonable apprehension of bias. The trial judge dismissed the motion, finding that many of the acts complained of by the 

Yukon were procedural in nature and involved decisions of a discretionary nature. He also concluded that his involvement in 

the francophone community created no reasonable apprehension of bias, observing that counsel for the Yukon did not raise 

the issue when the case was assigned nor at an earlier point in the proceedings. 

 

4      The trial judge’s decision on the merits touched on a number of issues, only two of which remain relevant in this appeal. 

He concluded that the Yukon had failed to give the Board adequate management and control of French-language education in 

accordance with s. 23 of the Charter and the Education Act, and that the Board had the authority to determine which students 

would be admitted to the French school, including those not expressly contemplated by s. 23 of the Charter. He also ordered 

the Yukon to communicate with and provide services to the Board in French, in compliance with s. 6 of the Languages Act, 

R.S.Y. 2002, c. 133. The Yukon government appealed. 

 

5      On appeal, the Court of Appeal noted that an apprehension of bias can arise either from what a judge says or does 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032696964&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032696964&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032696964&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032696964&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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during a hearing, or from extrinsic evidence showing that the judge is likely to have strong predispositions preventing him or 

her from impartially considering the issues in the case. After reviewing the transcript and the trial judge’s written rulings, the 

Court of Appeal concluded that, based on a number of incidents as well as on the trial judge’s involvement in the 

francophone community, the threshold for a finding that there was a reasonable apprehension of bias had been met. It referred 

to a number of problematic occurrences during the trial. 

 

6      The first related to an incident involving the confidentiality of student files. At one point during the trial, counsel for the 

Yukon, using information in student files, attempted to cross-examine a parent who testified that his children had transferred 

from the French school because it lacked special needs resources. Counsel for the Board objected, arguing in part that the 

files were confidential. 

 

7      The trial judge heard general submissions on the issue and expressed concern that the Yukon may have breached its 

confidentiality obligations by sharing the files with its counsel. He indicated, however, that the issue was very important and 

that he would entertain additional arguments the following morning. The next morning, rather than invite further 

submissions, the trial judge instead immediately commenced the proceedings by ruling that, by sharing the files, the Yukon 

appeared to have violated the Education Act and the Access to Information and Protection of Privacy Act, R.S.Y. 2002, c. 1. 

In the trial judge’s view, such conduct was [TRANSLATION] “objectionable and reprehensible”. 

 

8      After the ruling, counsel for the Yukon, who had intended to present further argument on the issue, reminded the trial 

judge that he had indicated the previous day that he would entertain additional submissions. The trial judge, however, refused 

to hear further argument, instead repeatedly asking counsel whether he had obtained consent to use the files. When counsel 

reminded the judge that both parties had disclosed many student records during the discovery process, the trial judge accused 

him of playing games. 

 

9      In reviewing the incident, the Court of Appeal found that although there was no obvious explanation for the trial judge’s 

decision to start the proceedings before hearing from counsel with a ruling suggesting that the Yukon had breached its 

confidentiality obligations by sharing the files, this by itself did not necessarily reflect an animus against the Yukon and its 

counsel. But his reaction to counsel’s subsequent attempt to raise concerns and draw his attention to statutory provisions 

which had been overlooked, was more troubling. In the Court of Appeal’s view, “[i]t [did] not appear that the judge’s 

questions were genuinely directed at obtaining information; rather the impression left by the transcript is that the judge was, 

in effect, taunting counsel.” 

 

10      Similarly, when another issue involving the confidentiality of student files arose again later in the trial, the Court of 

Appeal found that the trial judge’s criticism that counsel’s submissions lacked conviction and sincerity, was not justified. It 

was also concerned more generally that the trial judge’s treatment of counsel “with a lack of respect on many occasions 

during the trial” contributed to the conclusion that there was a reasonable apprehension of bias. 

 

11      In another rebuke, the Court of Appeal was of the view that the trial judge’s treatment of the Yukon’s request to 

submit affidavit evidence from one of its witnesses was unwarranted. The Yukon anticipated calling Gordon DeBruyn, an 

employee with the Department of Education, to testify at the trial. Mr. DeBruyn, however, suffered a stroke just before the 

trial was to begin. The trial judge refused to grant the Yukon an adjournment, deciding instead to divide the trial into two 

phases, with the issues related to Mr. DeBruyn’s anticipated evidence deferred to the second phase. 

 

12      Shortly after the second phase of the trial began, counsel for the Yukon told the trial judge that he would be seeking to 

submit the evidence of Mr. DeBruyn by affidavit because he had not yet fully recovered from his stroke. A letter from a 

speech pathologist confirmed that Mr. DeBruyn continued to experience mild residual aphasia and that being confronted with 

questions during cross-examination could cause stress that would exacerbate his communication difficulties. 

 

13      Criticizing counsel for not having determined the witness’s condition earlier, the trial judge saw no basis for granting 

the request based on the letter from the speech pathologist. He noted that Mr. DeBruyn had returned to work and was present 

in the courtroom, and questioned whether he was, in fact, a necessary witness. While he told counsel that he could still bring 

the application, he also warned him that it could be viewed as an attempt to cause a delay in the proceedings which could 

result in an order for costs against him personally. Counsel accordingly decided not to make the application and Mr. DeBruyn 

did not testify. In describing the situation in his subsequent costs ruling, the trial judge found that the incident amounted to 
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bad faith on the Yukon’s part. 

 

14      The Court of Appeal disagreed. It found that there was no basis for concluding that Mr. DeBruyn was not an important 

witness or, given Mr. DeBruyn’s ongoing recovery from his stroke, for criticizing counsel for waiting until the beginning of 

the second phase before indicating that he would be seeking to submit affidavit evidence. In accusing counsel of engaging in 

delaying tactics and threatening him with a personal order for costs, the trial judge’s conduct was suggestive of bias. 

 

15      Moreover, the Court of Appeal found the trial judge’s refusal to allow the Yukon to file reply costs submissions and 

his procedure for awarding costs to be “grossly unfair”. After the release of his reasons on the merits, the trial judge gave 

each party 14 days to make costs submissions, to be submitted at the same time. When the Yukon got the Board’s 

submissions, it asked the trial judge if it could file a reply because the Board sought not only solicitor-client costs, but, in 

addition, [TRANSLATION] “punitive costs” and costs retroactive to 2002. The trial judge refused the request to make 

further submissions, instead asking the government provide him with [TRANSLATION] “the details of and schedule for the 

concessions [the Yukon] will still make to the [Board]”. Based in part on his view that the evidence demonstrated bad faith 

and numerous breaches of s. 23 of the Charter, the trial judge awarded the Board $969,190 in costs on a solicitor-client basis 

as well as an additional “lump sum” of $484,595 (50% of the solicitor-client costs). 

 

16      The Court of Appeal set aside the costs order. Acknowledging that a reasonable apprehension of bias with respect to 

the costs proceeding did not necessarily amount to a reasonable apprehension of bias at trial, it was nonetheless of the view 

that the Yukon should have been given the opportunity to reply because it could not reasonably have anticipated the 

unusually expansive costs claim advanced by the Board. 

 

17      As for the Yukon’s bias argument about the trial judge’s involvement in the francophone community in Alberta, the 

Court of Appeal concluded that the trial judge’s background before becoming a judge did not raise a reasonable apprehension 

of bias: 

The fact that the judge in this case had experience in the provision of minority language education was, in fact, a 

positive attribute. He was able to approach the issues with important insights gained from his experience. [para. 181] 

 

18      On the other hand, the Court of Appeal found his involvement as a governor of the Fondation franco-albertaine while 

he was a judge on this case to be inappropriate. The Fondation franco-albertaine promoted a particular vision of the 

francophone community which, according to the Court of Appeal, would “clearly align it with some of the positions taken by 

the [Board] in this case.” If the trial judge wanted to remain involved in the Fondation franco-albertaine, he had to refrain 

from sitting on cases such as the one under appeal. While there was nothing in the record suggesting that the Yukon knew or 

ought to have known about the judge’s background, in the Court of Appeal’s view, parties are not expected to research a 

judge’s history and are entitled to assume that the judge will disclose anything of relevant concern about his or her 

background. 

 

19      Ultimately, the Court of Appeal concluded that the trial judge’s conduct during the trial and his association with the 

Fondation franco-albertaine gave rise to a reasonable apprehension of bias. A new trial was therefore ordered on most issues. 

The Court of Appeal, however, did not send back all the legal issues, making determinations about two of them which were 

appealed to this Court. First, it held that the trial judge erred in interpreting s. 23 of the Charter to give the Board the 

unilateral right to set admission criteria so as to include students who are not covered by s. 23. Second, it concluded that the 

trial judge erred in ordering all of the Yukon’s communications with the Board to be in French since, in its view, the s. 6 

Languages Act claims were not appropriately part of the litigation. 

 

Analysis 

 

20      The test for a reasonable apprehension of bias is undisputed and was first articulated by this Court as follows: 

... what would an informed person, viewing the matter realistically and practically — and having thought the matter 

through — conclude. Would he think that it is more likely than not that [the decision-maker], whether consciously or 

unconsciously, would not decide fairly. [Citation omitted; Committee for Justice and Liberty v. National Energy Board, 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976148610&pubNum=0005156&originatingDoc=I160d383d753b1880e0540021280d79ee&refType=IC&fi=co_pp_sp_5156_394&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_5156_394
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[1978] 1 S.C.R. 369, at p. 394, per de Grandpré J. (dissenting)] 

 

21      This test — what would a reasonable, informed person think — has consistently been endorsed and clarified by this 

Court: e.g., Roberts v. R., [2003] 2 S.C.R. 259 (S.C.C.), at para. 60; C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 

S.C.R. 539 (S.C.C.), at para. 199; Miglin v. Miglin, [2003] 1 S.C.R. 303 (S.C.C.), at para. 26; Baker v. Canada (Minister of 

Citizenship & Immigration), [1999] 2 S.C.R. 817 (S.C.C.), at para. 46; R. v. S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.), at para. 

11 per Major J., at para. 31 per L’Heureux-Dubé and McLachlin JJ., at para. 111 per Cory J.; Ruffo c. Québec (Conseil de la 

magistrature), [1995] 4 S.C.R. 267 (S.C.C.), at para. 45; Lippé c. Charest (1990), [1991] 2 S.C.R. 114 (S.C.C.), at p. 143; R. 

v. Valente (No. 2), [1985] 2 S.C.R. 673 (S.C.C.), at p. 684. 

 

22      The objective of the test is to ensure not only the reality, but the appearance of a fair adjudicative process. The issue of 

bias is thus inextricably linked to the need for impartiality. In Valente, Le Dain J. connected the dots from an absence of bias 

to impartiality, concluding “[i]mpartiality refers to a state of mind or attitude of the tribunal in relation to the issues and the 

parties in a particular case” and “connotes absence of bias, actual or perceived”: p. 685. Impartiality and the absence of the 

bias have developed as both legal and ethical requirements. Judges are required — and expected — to approach every case 

with impartiality and an open mind: see S. (R.D.), at para. 49, per L’Heureux-Dubé and McLachlin JJ. 

 

23      In Wewaykum, this Court confirmed the requirement of impartial adjudication for maintaining public confidence in the 

ability of a judge to be genuinely open: 

... public confidence in our legal system is rooted in the fundamental belief that those who adjudicate in law must always 

do so without bias or prejudice and must be perceived to do so. 

The essence of impartiality lies in the requirement of the judge to approach the case to be adjudicated with an open 

mind. [Emphasis added; paras. 57-58.] 

 

24      Or, as Jeremy Webber observed, “impartiality is a cardinal virtue in a judge. For adjudication to be accepted, litigants 

must have confidence that the judge is not influenced by irrelevant considerations to favour one side or the other”: “The 

Limits to Judges’ Free Speech: A Comment on the Report of the Committee of Investigation into the Conduct of the Hon. Mr 

Justice Berger” (1984), 29 McGill L.J. 369, at p. 389. 

 

25      Because there is a strong presumption of judicial impartiality that is not easily displaced (Cojocaru (Guardian ad litem 

of) v. British Columbia Women’s Hospital & Health Center, [2013] 2 S.C.R. 357 (S.C.C.), at para. 22), the test for a 

reasonable apprehension of bias requires a “real likelihood or probability of bias” and that a judge’s individual comments 

during a trial not be seen in isolation: see Arsenault-Cameron v. Prince Edward Island, [1999] 3 S.C.R. 851 (S.C.C.), at para. 

2; S. (R.D.), at para. 134, per Cory J. 

 

26      The inquiry into whether a decision-maker’s conduct creates a reasonable apprehension of bias, as a result, is 

inherently contextual and fact-specific, and there is a correspondingly high burden of proving the claim on the party alleging 

bias: see Wewaykum, at para. 77; S. (R.D.), at para. 114, per Cory J. As Cory J. observed in S. (R.D.): 

... allegations of perceived judicial bias will generally not succeed unless the impugned conduct, taken in context, truly 

demonstrates a sound basis for perceiving that a particular determination has been made on the basis of prejudice or 

generalizations. One overriding principle that arises from these cases is that the impugned comments or other conduct 

must not be looked at in isolation. Rather it must be considered in the context of the circumstances, and in light of the 

whole proceeding. [Emphasis added; para. 141.] 

 

27      That said, this Court has recognized that a trial judge’s conduct, and particularly his or her interventions, can rebut the 

presumption of impartiality. In R. v. Brouillard, [1985] 1 S.C.R. 39 (S.C.C.), for example, the trial judge had asked a defence 

witness almost sixty questions and interrupted her more than ten times during her testimony. He also asked the accused more 

questions than both counsel, interrupted him dozens of times, and subjected him and another witness to repeated sarcasm. 

Lamer J. noted that a judge’s interventions by themselves are not necessarily reflective of bias. On the contrary, 
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it is clear that judges are no longer required to be as passive as they once were; to be what I call sphinx judges. We now 

not only accept that a judge may intervene in the adversarial debate, but also believe that it is sometimes essential for 

him to do so for justice in fact to be done. Thus a judge may and sometimes must ask witnesses questions, interrupt them 

in their testimony and if necessary call them to order. [p. 44] 

 

28      On the other hand, Lamer J. endorsed and applied the following cautionary comments of Lord Denning in Jones v. 

National Coal Board, [1957] 2 All E.R. 155 (Eng. C.A.): 

Nevertheless, we are quite clear that the interventions, taken together, were far more than they should have been. In the 

system of trial which we have evolved in this country, the judge sits to hear and determine the issues raised by the 

parties, not to conduct an investigation or examination on behalf of society at large ... . [p. 159] 

(See also Take & Save Trading CC v. Standard Bank of SA Ltd. (South Africa C.A.), at para. 4.) 

 

29      Although Lamer J. was not convinced that the trial judge was actually biased, there was enough doubt in his mind to 

conclude that a new trial was warranted in the circumstances of the case. 

 

30      In Miglin, another case where the allegation of bias arose because of the trial judge’s interventions, this Court agreed 

with the Court of Appeal for Ontario that while many of the trial judge’s interventions were unfortunate and reflected 

impatience with one of the witnesses, the high threshold necessary to establish a reasonable apprehension of bias had not 

been met. The Court of Appeal observed: 

The principle [that the grounds for an apprehension of bias must be substantial] was adopted and amplified in R. v. S. 

(R.D.), [1997] 3 S.C.R. 484, ... to reflect the overriding principle that the judge’s words and conduct must demonstrate 

to a reasonable and informed person that he or she is open to the evidence and arguments presented. The threshold for 

bias is a high one because the integrity of the administration of justice presumes fairness, impartiality and integrity in the 

performance of the judicial role, a presumption that can only be rebutted by evidence of an unfair trial. Where, however, 

the presumption is so rebutted, the integrity of the justice system demands a new trial. 

The assessment of judicial bias is a difficult one. It requires a careful and thorough review of the proceedings, since the 

cumulative effect of the alleged improprieties is more relevant than any single transgression. [53 O.R. (3d) 641, at paras. 

29-30] 

 

31      As for how to assess the impact of a judge’s identity, experiences and affiliations on a perception of bias, Cory J.’s 

comments in S. (R.D.) helpfully set the stage:  

Regardless of their background, gender, ethnic origin or race, all judges owe a fundamental duty to the community to 

render impartial decisions and to appear impartial. It follows that judges must strive to ensure that no word or action 

during the course of the trial or in delivering judgment might leave the reasonable, informed person with the impression 

that an issue was predetermined or that a question was decided on the basis of stereotypical assumptions or 

generalizations. [para. 120] 

 

32      But it is also important to remember the words of L’Heureux-Dubé and McLachlin JJ. in S. (R.D.), where they 

compellingly explained the intersecting relationship between a judge’s background and the judicial role: 

... judges in a bilingual, multiracial and multicultural society will undoubtedly approach the task of judging from their 

varied perspectives. They will certainly have been shaped by, and have gained insight from, their different experiences, 

and cannot be expected to divorce themselves from these experiences on the occasion of their appointment to the bench. 

In fact, such a transformation would deny society the benefit of the valuable knowledge gained by the judiciary while 

they were members of the Bar. As well, it would preclude the achievement of a diversity of backgrounds in the 

judiciary. The reasonable person does not expect that judges will function as neutral ciphers; however, the reasonable 

person does demand that judges achieve impartiality in their judging. 
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It is apparent, and a reasonable person would expect, that triers of fact will be properly influenced in their deliberations 

by their individual perspectives on the world in which the events in dispute in the courtroom took place. Indeed, judges 

must rely on their background knowledge in fulfilling their adjudicative function. [paras. 38-39] 

 

33      Judicial impartiality and neutrality do not mean that a judge must have no prior conceptions, opinions or sensibilities. 

Rather, they require that the judge’s identity and experiences not close his or her mind to the evidence and issues. There is, in 

other words, a crucial difference between an open mind and empty one. Bora Laskin noted that the strength of the common 

law lies in part in the fact that 

the judges who administer it represent in themselves and in their work a mix of attitudes and a mix of opinions about the 

world in which they live and about the society in which they carry on their judicial duties. It is salutary that this is so, 

and eminently desirable that it should continue to be so. [”The Common Law is Alive and Well — And, Well?” (1975), 

9 L. Soc’y Gaz. 92, at p. 99] 

 

34      The reasonable apprehension of bias test recognizes that while judges “must strive for impartiality”, they are not 

required to abandon who they are or what they know: S. (R.D.), at para. 29, per L’Heureux-Dubé and McLachlin JJ.; see also 

S. (R.D.), at para. 119, per Cory J. A judge’s identity and experiences are an important part of who he or she is, and neither 

neutrality nor impartiality is inherently compromised by them. Justice is the aspirational application of law to life. Judges 

should be encouraged to experience, learn and understand “life” — their own and those whose lives reflect different realities. 

As Martha Minow elegantly noted, the ability to be open-minded is enhanced by such knowledge and understanding: 

None of us can know anything except by building upon, challenging, responding to what we already have known, what 

we see from where we stand. But we can insist on seeing what we are used to seeing, or else we can try to see something 

new and fresh. The latter is the open mind we hope for from those who judge, but not the mind as a sieve without prior 

reference points and commitments. We want judges and juries to be objective about the facts and the questions of guilt 

and innocence but committed to building upon what they already know about the world, human beings, and each 

person’s own implication in the lives of others. Pretending not to know risks leaving unexamined the very assumptions 

that deserve reconsideration. [”Stripped Down Like a Runner or Enriched by Experience: Bias and Impartiality of 

Judges and Jurors” (1992), 33 Wm. & Mary L. Rev. 1201, at p. 1217] 

 

35      This recognition was reinforced by Cameron A.J. of the Constitutional Court of South Africa in South African 

Commercial Catering and Allied Workers Union v. Irvin & Johnson Ltd. (Seafoods Division Fish Processing), 2000 (3) SA 

705 (South Africa Constitutional Ct.): 

... “absolute neutrality” is something of a chimera in the judicial context. This is because Judges are human. They are 

unavoidably the product of their own life experiences and the perspective thus derived inevitably and distinctively 

informs each Judge’s performance of his or her judicial duties. But colourless neutrality stands in contrast to judicial 

impartiality ... . Impartiality is that quality of open-minded readiness to persuasion — without unfitting adherence to 

either party or to the Judge’s own predilections, preconceptions and personal views — that is the keystone of a civilised 

system of adjudication. Impartiality requires, in short, “a mind open to persuasion by the evidence and the submissions 

of counsel”; and, in contrast to neutrality, this is an absolute requirement in every judicial proceeding. [Citations 

omitted; para. 13.] 

 

36      Impartiality thus demands not that a judge discount or disregard his or her life experiences or identity, but that he or 

she approach each case with an open mind, free from inappropriate and undue assumptions. It requires judges “to recognize, 

consciously allow for, and perhaps to question, all the baggage of past attitudes and sympathies”: Canadian Judicial Council, 

Commentaries on Judicial Conduct (1991), at p. 12. As Aharon Barak has observed: 

The judge must be capable of looking at himself from the outside and of analyzing, criticizing, and controlling himself. 

... 

The judge is a product of his times, living in and shaped by a given society in a given era. The purpose of objectivity is 
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not to sever the judge from his environment... [or] to rid a judge of his past, his education, his experience, his belief, or 

his values. Its purpose is to encourage the judge to make use of all of these personal characteristics to reflect the 

fundamental values of the society as faithfully as possible. A person who is appointed as a judge is neither required nor 

able to change his skin. The judge must develop sensitivity to the dignity of his office and to the restraints that it 

imposes. [Footnote omitted; The Judge in a Democracy (2006), at pp. 103-4.] 

 

37      But whether dealing with judicial conduct in the course of a proceeding or with “extra-judicial” issues like a judge’s 

identity, experiences or affiliations, the test remains 

whether a reasonable and informed person, with knowledge of all the relevant circumstances, viewing the matter 

realistically and practically, would conclude that the judge’s conduct gives rise to a reasonable apprehension of bias... . 

[T]he assessment is difficult and requires a careful and thorough examination of the proceeding. The record must be 

considered in its entirety to determine the cumulative effect of any transgressions or improprieties. [Citations omitted; 

Miglin, at para. 26.] 

 

38      Applying this test to the trial judge’s conduct throughout the proceedings, I agree with the Court of Appeal that the 

threshold for a finding of a reasonable apprehension of bias has been met. 

 

39      As noted, the Court of Appeal identified several incidents which, when viewed in the circumstances of the entire trial, 

lead inexorably to this conclusion. The first was the trial judge’s conduct during the incident relating to the confidentiality of 

student files. When a parent testified that two of his children had left the school as a result of the school’s lack of resources 

for addressing special needs, counsel for the Yukon attempted to cross-examine the parent based on information in the 

children’s school files. Counsel for the Board objected, primarily on the grounds that the files were confidential, leading the 

trial judge to express concern that the Yukon may have breached the students’ confidentiality rights by sharing the 

information with its counsel: 

[TRANSLATION] THE COURT: My concern and my more direct point, I’ll say it again, is the basic fact that you may 

have taken improper advantage of having obtained confidential documents without the witness’s permission. 

 

40      Both parties had already made extensive use of information from student files. The trial judge, after hearing some 

argument after the confidentiality issue was raised, said that he would await further argument the following morning because 

he thought the issue was a very serious one: 

[TRANSLATION] THE COURT: ... However, I believe you are — I’ll wait for the, for further argument tomorrow 

morning about the access your client gave to confidential documents. I think there’s a much more fundamental issue 

involved here, namely whether you should have. And then, since you’ve done it, what are the consequences? If it’s 

something your client did that it shouldn’t have done. And so with that, we’ll start again tomorrow morning. 

 

41      The next morning, and before any argument, the trial judge ruled that the Yukon appeared to have violated the 

Education Act and the Access to Information and Protection of Privacy Act, characterizing its behaviour as 

[TRANSLATION] “objectionable and reprehensible”. Immediately after the unexpected ruling, counsel for the Yukon asked 

to make further submissions: 

[TRANSLATION] MR. FAILLE: Before, before the witness is recalled, I’d like to make submissions, Your Honour, if I 

may. 

THE COURT: About what? 

MR. FAILLE: About what you just said, Your Honour. 

THE COURT: No. 
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MR. FAILLE: I would’ve liked to be able to make submissions before you could make the decision you just made, 

because, with all due respect, we believe that, that there’s no legal basis for it and, and I — I had assumed that this 

morning we’d be able to make submissions about this. That was what I’d understood from what you said yesterday 

afternoon. 

 

42      When counsel for the Yukon tried to draw the trial judge’s attention to certain provisions of the Education Act and the 

Access to Information and Protection of Privacy Act in support of his position, the trial judge asked counsel if he had 

obtained consent to use the files and refused to hear additional arguments: 

[TRANSLATION] 

MR. FAILLE: ... We’ve done legal research into this. We’re perfectly familiar with the provisions of section 20 of 

the Education Act. We’re also familiar with the provisions of the Access to Information Act, section 2 of which 

provides: 

This act does not limit the information available by law to a party to a proceeding in court or before an 

adjudicative body. 

THE COURT: I have a question. 

MR. FAILLE: Yes. 

THE COURT: Did you or your client, did you obtain the permission required by section 20, subsection 3, of the 

Education Act? 

MR. FAILLE: We’re saying, Your Honour, that permission — 

THE COURT: Yes or no. 

MR. FAILLE: Your Honour, we believe — 

THE COURT: The answer is no? 

MR. FAILLE: Your Honour, the answer is that permission is implied, that confidentiality is waived. We know very 

well that the information is confidential and, if I may, Your Honour, I’d like to make submissions on this point. 

THE COURT: No. I’ve made my ruling, and if you don’t want to give a direct answer about whether you obtained 

permission from the parents, from either of them, or from [the older child], as he seems to be 17 years old now, for 

the children’s student records to be used in — not for the purposes contemplated in the section but for the trial, I 

don’t need to hear any other submissions. 

 

43      When counsel for the Yukon suggested that the Board may have breached its confidentiality obligations as well, the 

trial judge acknowledged this possibility and then accused counsel of playing games: 

[TRANSLATION] 

MR. FAILLE: In that case, Your Honour, if I may, Ms. Taillefer, in the context of this case, gave us 170 student 

registration forms, which are also part of the student record. With the name of the physician of each student 

registered at École Émilie-Tremblay, the health insurance number, medical information about each student. That is 

what was given to us by the plaintiff in the context of this case without the parents’ written permission. Is the 

plaintiff also guilty under section 20? 
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THE COURT: Maybe. Maybe. 

MR. FAILLE: I think maybe so, in fact, because there was no reason to do so. We did so because we didn’t raise 

the question of confidentiality. The first person to raise questions of confidentiality about medical information, 

dealing with [the two children], was the witness. It wasn’t us, and we believe we’re entitled to defend ourselves 

against the allegations that have been made against us, and the law on this is clear. That when the question of 

medical questions is raised, that the opposing party is entitled to, that the, the right to confidentiality is implicitly 

waived as a result. I would’ve made submissions on this point, but you say, Your Honour, that you are — that you 

don’t want to allow it, but before you find the defendant’s conduct improper, I would like to file in evidence the 

170 student registration forms sent to the defendant by Ms. Taillefer, clearly in violation of section 20 of the Act. 

Unless it’s decided instead that, in the context of this case, there’s information that’s going, that’ll be shared. 

THE COURT: It seems to me that a little game is being played here. 

MR. FAILLE: It’s not a game, Your Honour. It’s not a game. 

 

44      The Court of Appeal criticized the trial judge for telling counsel he would entertain additional arguments on the matter 

the next day, yet starting the proceedings with his ruling without giving the parties any opportunity to present further 

argument. While this by itself is unwise, his refusal to hear the Yukon’s arguments after his ruling, and his reaction to 

counsel, were more disturbing. Viewed in the context of the entire record, the Court of Appeal properly concluded that the 

trial judge’s conduct was troubling and problematic. 

 

45      The Court of Appeal also held that the trial judge’s conduct was improper in connection with the Yukon’s request to 

submit affidavit evidence from Mr. DeBruyn, the witness who had suffered a stroke. When counsel for the Yukon advised the 

trial judge early in the second phase of the trial that he intended to bring an application to have the evidence admitted by 

affidavit but had not yet completed the supporting documentation, the trial judge asked to see the letter circulating among the 

lawyers from a speech pathologist explaining Mr. DeBruyn’s condition. The letter stated in part: 

Although Mr. DeBruyn has recovered extremely well, he continues to experience mild residual aphasia. Aphasia is a 

language difficulty that can affect a person’s understanding of spoken and/or written language as well as verbal and/or 

written expression. Mr. DeBruyn continues to make paraphasic speech errors occasionally; that is, he sometimes uses an 

unintended word related in meaning or form to the intended word. 

Feeling stressed or nervous and being presented with questions verbally in a courtroom situation may exacerbate Mr. 

DeBruyn’s communication difficulties during his cross examination. He may hence make aphasic speaking errors. 

Therefore, it is recommended that Mr. DeBruyn be given questions in writing instead of being questioned in a court 

room. It would also be helpful, if Mr. DeBruyn could write down his responses and review them several times before 

being asked to submit his answers. This will allow him to confirm their accuracy and correct any potential language 

errors. 

 

46      After reviewing the letter and asking counsel about the process for communicating information to include in the 

affidavit, the trial judge questioned whether Mr. DeBruyn was even a necessary witness. When counsel for the Yukon 

explained that Mr. DeBruyn was in charge of education facilities and could testify about how decisions concerning the 

school’s facilities were made, including the Board’s role in such decisions, the trial judge continued to express skepticism 

about the necessity of having Mr. DeBruyn testify: 

[TRANSLATION] 

THE COURT: So you’re telling me, as an officer of the court, that Mr. DeBruyn is the only person at the 

Department of Education who has knowledge of this information? 

MR. FAILLE: I think I’ve told you, Your Honour, to the best of my knowledge and as an officer of the court, what 

the information is, what sharing there is, what the responsibility is for the information. I did say that Mr. DeBruyn 
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was, as far as I know, the primary person involved, that he wasn’t the only person involved. So it’s a matter of 

knowing what — will it be helpful for the Court to receive that information without it being the only information? 

We also intended to call Mr. Callas anyway to add to Mr. DeBruyn’s evidence and also so Mr. Lepage could 

cross-examine a witness on that question. 

 

47      The trial judge then noted that in seeking an adjournment at the beginning of the trial, counsel had stated that Mr. 

DeBruyn was not only an essential witness in the trial itself, he was a necessary advisor to the government during the 

proceedings. When counsel told the trial judge that Mr. DeBruyn was in the courtroom and advising him, the trial judge 

expressed surprise that counsel had not informed him of Mr. DeBruyn’s presence. 

 

48      The trial judge then returned to the letter and asked counsel about the other steps he had taken earlier to ascertain Mr. 

DeBruyn’s medical condition and ability to testify: 

[TRANSLATION] 

THE COURT: ... So this letter is dated January 17, 2011. It had been known since May, or at least the end of June, 

that we were coming back here on January 17. What other steps were taken before that date, the first day of the 

trial, to obtain reports concerning Mr. DeBruyn’s ability or inability to testify? 

MR. FAILLE: No other steps were taken, Your Honour. We wanted to wait and see what his state of health was. 

And at that time, if it turned out that he wasn’t able to testify, to bring the motion that — that we’ve said we might 

bring. 

THE COURT: You didn’t make any preparations to find out which witnesses you’d have to call, knowing that he 

was the main witness, before January 17, the first day of this trial? To find out whether he could testify? 

MR. FAILLE: Well, it’s that we were expecting it to be, to be Mr. DeBruyn, if he was able to testify. Or, of course, 

if he couldn’t, that we’d sort it out and that it would be Mr. Chic Callas or a combination of the two. 

THE COURT: Knowing that this witness is an essential witness, you didn’t even take steps to find out whether he 

could testify to avoid the problem we have now, and the waste of time we have now, before January 17, the first 

day of the trial? That’s what you’re telling me? 

MR. FAILLE: No. I took — we took steps before the trial, but it wasn’t until after getting the information we got 

about his state of health that we then asked, that we said, well, we’ll have to get the medical report. If we want Mr. 

DeBruyn to testify by affidavit, then obviously we need supporting evidence, so we requested it and we took the 

steps. So during the two weeks before the trial, I’d say. 

THE COURT: If you wanted to make a motion to have him testify by affidavit, don’t you think it would’ve been 

more appropriate to make that application before the trial started? 

MR. FAILLE: No, Your Honour, it didn’t occur to me. And as you may know, Mr. Lepage and I were very 

involved in another case until mid-December, and we then returned to Yellowknife and came directly from 

Yellowknife to Whitehorse. But I — 

THE COURT: Are there three of you I see at the table as counsel for the government? I wonder whether Mr. 

DeBruyn’s condition was better in October or September, when it was known that there was a trial date in January, 

that is, whether he was going to testify? 

MR. FAILLE: I don’t know, Your Honour, but I would have — in my mind, it was necessary to wait, in fact, to 

find out what his state of health was at the time of the trial, not a few months before, since his health — obviously, 

his state of health has changed a lot in the past few months. 
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49      The trial judge asked about Mr. DeBruyn’s return to work and then heard submissions from the Board’s counsel. He 

concluded the discussion by noting that the speech pathologist’s letter did not suggest that Mr. DeBruyn was incapable of 

testifying, only that he could experience difficulties in expressing himself on cross-examination. He proceeded to tell counsel 

for the Yukon that he could still make the application, but warned him that he could be ordered to pay costs personally: 

[TRANSLATION] 

THE COURT: ... So I — if you still want to make your motion, you can. But at some point, my dear colleague, 

you’re going to realize that, if someone tries to delay proceedings with letters saying that a person can testify, then 

that maybe they’ll have problems on cross-examination, that that kind of motion could be seen as obstruction and 

quite simply to cause delays. And maybe it won’t even be — and sometimes this is dealt with through costs. And 

sometimes, if it’s obviously an act, not necessarily of the client, but of counsel, costs might awarded be against 

counsel. 

 

50      Counsel decided not to submit the evidence by affidavit and Mr. DeBruyn did not testify. In his costs ruling, the trial 

judge, in a part of the judgment entitled “Bad faith — at trial”, suggested that the incident amounted to bad faith on the part 

of the government, stating:  

It seemed that Mr. DeBruyn was able to testify. He had been back at work since the fall of 2010 and the 

Speech-Language Pathologist’s letter simply indicated that he “may” have difficulty expressing himself in 

“cross-examination”. However, the Court gave counsel for the [Yukon] the opportunity to bring his application... . It is 

interesting to note that the [Yukon] presented Mr. Charles George Callas as a witness in place of Mr. DeBruyn, as 

suggested by the [Board] in May 2010. Indeed, Mr. Callas and Mr. DeBruyn shared the responsibility for 29 school 

buildings. The Court finds that Mr. DeBruyn’s testimony was neither essential nor unique. In fact, the [Yukon] relied on 

Mr. Callas’ evidence. Putting over part of the trial resulted in a much longer trial and the Court was required to render a 

decision on an interim injunction application presented at the end of the first part of the trial. 

 

51      In analyzing this incident, the Court of Appeal, reasonably in my view, concluded that the trial judge’s treatment of the 

matter was inappropriate. There was no basis for accusing counsel of trying to delay the trial, criticizing him for waiting to 

make the application, or threatening him with an order for costs. When viewed in the context of the rest of the trial, this 

incident provides further support for a finding of a reasonable apprehension of bias. 

 

52      Moreover, the Court of Appeal was rightly troubled by the trial judge’s disparaging remarks directed at counsel for the 

Yukon on several other occasions, which it found to be disrespectful. On one occasion, for example, the trial judge, in 

chastising counsel, accused him of making submissions that [TRANSLATION] “lack[ed] conviction and/or sincerity”. The 

Court of Appeal noted that there were several other occasions during the trial where the trial judge was discourteous towards 

counsel without apparent reason. 

 

53      In addition, the trial judge’s refusal to allow the Yukon to file a reply on costs is highly problematic in the overall 

context of the trial. The Court of Appeal concluded that there were sufficient other indicia of a reasonable apprehension of 

bias in respect of the trial, so it was unnecessary to determine whether the trial judge’s conduct with regard to the costs 

proceedings could also support the finding of bias at trial. But in my view some comment on the costs proceedings in this 

case is warranted. The trial judge’s refusal to allow the Yukon to file a reply factum, particularly in light of the fact that it 

could not have known the quantum of costs sought by the Board at the time it filed its factum, is questionable, made more so 

by his decision to award a [TRANSLATION] “lump sum” payment to the Board, in addition to solicitor-client costs going 

back to 2002. 

 

54      Appellate courts are rightfully reluctant to intervene on the grounds that a trial judge’s conduct crossed the line from 

permissibly managing the trial to improperly interfering with the case. Reprimands of counsel, for example, may well be 

appropriate to ensure that proceedings occur in an orderly and efficient manner and that the court’s process is not abused. But 

as the Canadian Judicial Council’s Ethical Principles for Judges suggest: 
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... [u]njustified reprimands of counsel, insulting and improper remarks about litigants and witnesses, statements 

evidencing prejudgment and intemperate and impatient behaviour may destroy the appearance of impartiality... . A fine 

balance is to be drawn by judges who are expected both to conduct the process effectively and avoid creating in the 

mind of a reasonable, fair minded and informed person any impression of a lack of impartiality. [Emphasis added; 

Ethical Principles for Judges (1998), at p. 32.] 

 

55      While the threshold for a reasonable apprehension of bias is high, in my respectful view, the “fine balance” was 

inappropriately tipped in this case. The trial judge’s actions in relation to the confidentiality of student files, the request to 

have Mr. DeBruyn testify by affidavit, the disparaging remarks, and the unusual costs award and procedure, taken together 

and viewed in their context, would lead a reasonable and informed person to see the trial judge’s conduct as giving rise to a 

reasonable apprehension of bias. 

 

56      That said, I respectfully part company with the Court of Appeal when it concluded that the trial judge’s current service 

as a governor of the Fondation franco-albertaine substantially contributed to a reasonable apprehension of bias. The trial 

judge had been appointed to the Alberta Court of Queen’s Bench in 2002 and the Supreme Court of Yukon in 2005. Before 

being appointed to the bench, the trial judge played a key role in the creation of École du Sommet in St. Paul, Alberta and 

served as a school trustee on the Conseil scolaire Centre-Est de l’Alberta from 1994 until 1998. From 1999 to 2001, he 

served as a member of the executive of the Association canadienne-française de l’Alberta, an organization that lobbies on 

behalf of and promotes the francophone community in Alberta. He was a governor of the Fondation franco-albertaine while 

he was a judge. Its “mission” is to [TRANSLATION] “[e]stablish charitable activities to enhance the vitality of Alberta’s 

francophone community”, and its “vision” is for “[a] francophone community in Alberta that is autonomous, dynamic and 

valued”. It is this latter affiliation that triggered the Court of Appeal’s admonition. 

 

57      While the Court of Appeal acknowledged that the Fondation franco-albertaine was not directly involved with the 

community whose rights were being determined in the litigation and had no affiliation with any organization implicated in 

the trial, it concluded that 

[t]he parallels between the situations of s. 23 rights-holders in Alberta and those in Yukon are direct and obvious. 

Further, the expressed visions of the [Fondation franco-albertaine] would clearly align it with some of the positions 

taken by the [Board] in this case. We are unable, therefore, to accept that the judge’s position as governor of the 

[Fondation franco-albertaine] was innocuous. [para. 199] 

 

58      It also acknowledged, however, that the Fondation franco-albertaine “appears to be largely a philanthropic 

organization rather than a political group”, and that its goals are primarily charitable, not partisan. Nevertheless, it was of the 

view that 

the organization’s mission statement and philosophy shows that it has a particular vision of the francophone community. 

In continuing to be a governor of the organization, the judge was, in effect, publicly declaring his support for that vision. 

[para. 193] 

 

59      While I fully acknowledge the importance of judges avoiding affiliations with certain organizations, such as advocacy 

or political groups, judges should not be required to immunize themselves from participation in community service where 

there is little likelihood of potential conflicts of interest. Judges, as Benjamin Cardozo said, do not stand on “chill and distant 

heights”: The Nature of the Judicial Process (1921), at p. 168. They should not and cannot be expected to leave their 

identities at the courtroom door. What they can be expected to do, however, is remain, in fact and in appearance, open in 

spite of them. I find the following observations by Lord Bingham of Cornhill C.J., Lord Woolf M.R. and Sir Richard Scott 

V.-C. in Locabail (U.K.) Ltd. v. Bayfield Properties Ltd. (1999), [2000] Q.B. 451 (Eng. C.A.), to provide a persuasive 

instructional template on how to view the relationship between a judge’s identity, organizational affiliation, and impartiality: 

We cannot ... conceive of circumstances in which an objection could be soundly based on the religion, ethnic or national 

origin, gender, age, class, means or sexual orientation of the judge. Nor, at any rate ordinarily, could an objection be 

soundly based on the judge’s social or educational or service or employment background or history, nor that of any 
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member of the judge’s family; or previous political associations; or membership of social or sporting or charitable 

bodies; or Masonic associations; or previous judicial decisions; or extra-curricular utterances (whether in textbooks, 

lectures, speeches, articles, interviews, reports or responses to consultation papers); or previous receipt of instructions to 

act for or against any party, solicitor or advocate engaged in a case before him; or membership of the same Inn, circuit, 

local Law Society or chambers ... . By contrast, a real danger of bias might well be thought to arise if there were 

personal friendship or animosity between the judge and any member of the public involved in the case; or if the judge 

were closely acquainted with any member of the public involved in the case, particularly if the credibility of that 

individual could be significant in the decision of the case; or if, in a case where the credibility of any individual were an 

issue to be decided by the judge, he had in a previous case rejected the evidence of that person in such outspoken terms 

as to throw doubt on his ability to approach such person’s evidence with an open mind on any later occasion; or if on 

any question at issue in the proceedings before him the judge had expressed views, particularly in the course of the 

hearing, in such extreme and unbalanced terms as to throw doubt on his ability to try the issue with an objective judicial 

mind ... . or if, for any other reason, there were real ground for doubting the ability of the judge to ignore extraneous 

considerations, prejudices and predilections and bring an objective judgment to bear on the issues before him. [Citations 

omitted; para. 25.] 

(See also S. (R.D.), at paras. 38-39, per L’Heureux-Dubé and McLachlin JJ.) 

 

60      The Ethical Principles for Judges provide guidance to federally appointed judges. They advise that while judges 

should clearly exercise common sense about joining organizations, they are not prohibited from continuing to serve their 

communities outside their judicial role: 

A judge is appointed to serve the public. Many persons appointed to the bench have been and wish to continue to be 

active in other forms of public service. This is good for the community and for the judge, but carries certain risks. For 

that reason, it is important to address the question of the limits that judicial appointment places upon the judge’s 

community activities. 

The judge administers the law on behalf of the community and therefore unnecessary isolation from the community does 

not promote wise or just judgments. The Right Honourable Gerald Fauteux put the matter succinctly and eloquently in 

Le livre du magistrat (translation):  

[there is no intention] to place the judiciary in an ivory tower and to require it to cut off all relationship with 

organizations which serve society. Judges are not expected to live on the fringe of society of which they are an 

important part. To do so would be contrary to the effective exercise of judicial power which requires exactly the 

opposite approach. 

The precise constraints under which judges should conduct themselves as regards civic and charitable activity are 

controversial inside and outside the judiciary. This is not surprising given that the question involves balancing 

competing considerations. On one hand, there are the beneficial aspects, both for the community and the judiciary, of the 

judge being active in other forms of public service. This needs to be assessed in light of the expectations and 

circumstances of the particular community. On the other hand, the judge’s involvement may, in some cases, jeopardize 

the perception of impartiality or lead to an undue number of recusals. If this is the case, the judge should ... avoid the 

activity. [Ethical Principles for Judges, at p. 33] 

 

61      Membership in an association affiliated with the interests of a particular race, nationality, religion, or language is not, 

without more, a basis for concluding that a perception of bias can reasonably be said to arise. We expect a degree of mature 

judgment on the part of an informed public which recognizes that not everything a judge does or joins predetermines how he 

or she will judge a case. Canada has devoted a great deal of effort to creating a more diverse bench. That very diversity 

should not operate as a presumption that a judge’s identity closes the judicial mind. 

 

62      In this case, the Court of Appeal found that the trial judge’s involvement as a governor of the Fondation 

franco-albertaine was problematic. There is, however, little in the record about the organization. In particular, it is difficult to 

see how, based on the evidence, one could conclude that its vision “would clearly align” with certain positions taken by the 
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Board in this case or that the trial judge’s involvement in the organization foreclosed his ability to approach this case with an 

open mind. Standing alone, vague statements about the organization’s mission and vision do not displace the presumption of 

impartiality. While I agree that consideration of the trial judge’s current role as a governor of the organization was a valid 

part of the contextual bias inquiry in this case, I am not persuaded that his involvement with an organization whose functions 

are largely undefined on the evidence, can be said to rise to the level of a contributing factor such that the judge, as the Court 

of Appeal said, “should not have sat on [this case]” (at para. 200). 

 

63      This brings us to the two legal issues which were appealed to this Court and which the Court of Appeal did not send 

back for a new trial. The first is whether the Board can unilaterally decide whom to admit to the French school. 

 

64      The admission criteria to the French school in the Yukon are set out in the French Language Instruction Regulation, 

Y.O.I.C. 1996/99. The Regulation states that only “eligible students” are entitled to receive French-language instruction at a 

school in the Yukon: s. 9. “[E]ligible student” is defined in the Regulation to mean: 

... a student whose parent or parents are citizens of Canada who have the right under section 23 of the Charter to have 

their children educated in the French language and include those students whose parents or siblings would have the right 

under section 23 if they were citizens of Canada or if the instruction referred to in section 23 was not limited to Canada; 

[s. 2] 

 

65      Notwithstanding the Regulation, from the time of the Board’s creation in 1996 until the trial, the Board had decided 

which students could be admitted to its school, whether or not they were the children of s. 23 rights holders. On the first day 

of the trial, however, the Yukon sent a letter to the Board’s president notifying him of its intention henceforth to enforce the 

Regulation: 

[TRANSLATION] [T]he Regulation specifies the eligibility requirements for students in Education Area #23. The 

Regulation also states that residents must file a declaration with the Yukon Francophone School Board so the Minister 

of Education can make the final determination on the eligibility of a citizen to be a resident of Education Area #23... . 

This is an important step ... . That is why I am asking you to ensure that the Department of Education receives ... the 

declarations filed with the Board for all students registered at École Émilie-Tremblay. 

 

66      The issue, therefore, is whether s. 23 grants the Board the unilateral power to admit students other than those who are 

“eligible” according to the Regulation. This raises questions about the allocation of constitutional powers. 

 

67      Section 23 of the Charter establishes the general framework for the minority language educational rights of Canadian 

citizens: Mahe v. Alberta, [1990] 1 S.C.R. 342 (S.C.C.); see also Ha.-N. (H.) c. Québec (Tribunal administratif), [2009] 3 

S.C.R. 208 (S.C.C.), at para. 23; Quebec Assn. of Protestant School Boards v. Quebec (Attorney General) (No. 2), [1984] 2 

S.C.R. 66 (S.C.C.), at p. 82; and Solski c. Québec (Procureure générale), [2005] 1 S.C.R. 201 (S.C.C.), at paras. 5-10. Where 

numbers warrant, ss. 23(1) and 23(2) give certain Canadian citizens the right to have their children receive education in a 

province or territory’s minority language at the government’s expense.1 

 

68      That said, this Court recently reaffirmed that while “the Charter reflects the importance of language rights, it also 

reflects the importance of respect for the constitutional powers of the provinces”: Conseil scolaire francophone de la 

Colombie-Britannique v. British Columbia, [2013] 2 S.C.R. 774 (S.C.C.), at para. 56. Pursuant to s. 93 of the Constitution 

Act, 1867, provincial legislatures have authority to make laws in relation to education.2 Federalism remains a notable feature 

in matters of minority language rights. As this Court stated in Solski, a case upholding Quebec legislation requiring a student 

to have received the “major part” of his or her education in English in order to qualify for access to publicly funded 

English-language schools: 

As education falls within the purview of provincial power, each province has a legitimate interest in the provision and 

regulation of minority language education... . 

. . . . . 

... The latitude given to the provincial government in drafting legislation regarding education must be broad enough to 
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ensure the protection of the French language while satisfying the purposes of s. 23. As noted by Lamer C.J. in Reference 

re Public Schools Act (Man.), at p. 851, “different interpretative approaches may well have to be taken in different 

jurisdictions, sensitive to the unique blend of linguistic dynamics that have developed in each province”. [Citation 

omitted; paras. 10, 34.] 

 

69      There is no doubt that a province or territory can delegate the function of setting admission criteria for children of 

non-rights holders to a school board. This delegation can include granting a minority language school board wide discretion 

to admit the children of non-rights holders. 

 

70      There is also no doubt that a province or territory may pass legislation which offers protections higher than those 

protected by the Charter. Section 23 establishes a constitutional minimum: Mahe, at p. 379. Two important corollaries flow 

from this. First, because the Charter sets out minimum standards with which legislation must comply, any legislation which 

falls below these standards contravenes the Charter and is presumptively unconstitutional. Second, because the Charter sets 

out only minimum standards, it does not preclude legislation from going beyond the basic rights recognized in the Charter to 

offer additional protections. This fact was recognized by Dickson C.J. in Mahe, where he explained that s. 23 establishes “a 

minimum level of management and control in a given situation; it does not set a ceiling”: p. 379. Provincial and territorial 

governments are permitted to “give minority groups a greater degree of management and control” than that set out in the 

provision: p. 379. 

 

71      Some provinces have accepted this invitation and granted school boards wide discretion to admit the children of 

non-rights holders. In Ontario, for example, s. 293 of the Education Act, R.S.O. 1990, c. E.2, provides in part that a 

French-language school board may admit the child of a non-rights holder if the admission is approved by a majority vote of 

an admissions committee. In Manitoba, s. 21.15(5) of the Public Schools Act, R.S.M. 1987, c. P250 allows the francophone 

school board to admit any other child beyond those entitled to admission under the act upon written request for admission to 

the board. 

 

72      Other provinces have given minority language school boards generous authority over admissions, but imposed specific 

limitations on the exercise of the power. In Prince Edward Island, for example, the French-language school board may admit 

children whose parents are not s. 23 rights holders, but any such child must first be released by the English-language board: 

French First Language Instruction Regulations, P.E.I. Reg. EC480/98, s. 10. A similar regime exists in Saskatchewan: The 

Education Act, 1995, S.S. 1995, c. E-0.2, s. 144. 

 

73      Still other provinces have given limited authority to minority language school boards to admit the children of 

non-rights holders. In British Columbia, the French-language school board has the discretion to admit the child of an 

immigrant who, if the parent were a Canadian citizen, would be a s. 23 rights holder: School Act, R.S.B.C. 1996, c. 412, s. 

166.24. 

 

74      In this case, however, the Yukon has not delegated the function of setting admission criteria for children of non-rights 

holders to the Board. In the absence of any such delegation, there is no authority for the Board to unilaterally set admission 

criteria which are different from what is set out in the Regulation. This does not preclude the Board from claiming that the 

Yukon has insufficiently ensured compliance with s. 23, and nothing stops the Board from arguing that the Yukon’s approach 

to admissions prevents the realization of s. 23’s purpose: see Mahe, at pp. 362-65. But that is a different issue from whether 

the Board has, in the absence of delegation from the Yukon, the unilateral right to decide to admit children other than those 

who are covered by s. 23 or the Regulation. 

 

75      This bring us to the second issue decided by the Court of Appeal, namely, whether the Yukon is required, by virtue of 

s. 6(1) of the Languages Act, to communicate with and provide services to the Board and its employees in French. Section 

6(1) provides: 

6(1) Any member of the public in the Yukon has the right to communicate with, and to receive available services from, 

any head or central office of an institution of the Legislative Assembly or of the Government of the Yukon in English or 

French, and has the same right with respect to any other office of any such institution if 

(a) there is a significant demand for communications with and services from that office in both English and French; 
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or 

(b) due to the nature of the office, it is reasonable that communications with and services from that office be in both 

English and French. 

 

76      The Court of Appeal decided that this case was not a suitable vehicle for the determination of rights under s. 6 of the 

Languages Act. In my respectful view, it is unclear to me why this should be so. The Board’s Languages Act claims raise 

significant factual issues that may well lead to a finding that parts of the claims were justified. Whether a particular 

communication is covered by s. 6(1) may depend both on the nature of the communication and the capacity in which it is 

communicated. As the Court of Appeal observed, it is unlikely that the question has a simple answer given that the Board and 

its personnel engage in various types of communications with the government. This argues, it seems to me, for a 

determination at the new trial with the benefit of a full evidentiary record, not for a dismissal of the claims. 

 

77      The appeal from the Court of Appeal’s conclusion that there was a reasonable apprehension of bias requiring a new 

trial is accordingly dismissed, but the Languages Act claims are to be joined with the other issues remitted by the Court of 

Appeal for determination at the new trial. 

 

78      In the circumstances, I would make no order for costs. 

 

Order accordingly. 

Ordonnance rendue en conséquence. 

Footnotes 

1 Section 59 of the Constitution Act, 1982 provides that s. 23(1)(a) does not apply in Quebec. It may come into force only with the 

authorization of the legislative assembly or government of Quebec. Such authorization has not yet been given. 

 

2 Section 93 applies directly to Ontario, Nova Scotia, New Brunswick, British Columbia and Prince Edward Island. Section 93 also 

applies to Quebec, but not ss. 93(1) to 93(4): Constitution Amendment, 1997 (Quebec), SI/97-141, s. 1; s. 93A of the Constitution 

Act, 1867. Modified versions of s. 93 apply in the other provinces and the territories: Manitoba Act, 1870, S.C. 1870, c. 3, s. 22; 

Saskatchewan Act, S.C. 1905, c. 42, s. 17; Alberta Act, S.C. 1905, c. 3, s. 17; Constitution Amendment, 1998 (Newfoundland Act), 

SI/98-25, s. 1(2); Northwest Territories Act, S.C. 2014, c. 2 [as en. by the Northwest Territories Devolution Act], s. 18(1)(o); Yukon 

Act, S.C. 2002, c. 7, s. 18(1)(o); Nunavut Act, S.C. 1993, c. 28, s. 23(1)(m). 
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David Stratas J.A.: 

 

1      This is an appeal from the judgment dated June 7, 2010 of the Federal Court (per Justice Heneghan): 2010 FC 495 

(F.C.). 

 

2      The Federal Court found that certain Crown officials in the Department of Indian Affairs and Northern Development 

(the “Department”) promised and represented to the respondents South Yukon Forest Corporation (”South Yukon”) and 

Liard Plywood and Lumber Manufacturing Inc. (”Liard Plywood”) that if they built a lumber mill in Yukon, the Crown 

would ensure that there would be an adequate, long term supply of timber for the mill. South Yukon and Liard Plywood 

relied on the promises and representations, and built the mill in Watson Lake, Yukon (the “Watson Lake Mill”). 

 

3      The supply of timber was inadequate. First, the Watson Lake Mill closed briefly. Later, starved for timber, and with no 

long term permit to harvest timber in the offing, it shut down for good. 

 

4      Based mainly on these factual findings, the Federal Court found the Crown liable for breach of contract, negligence and 

negligent misrepresentation. It awarded South Yukon and Liard Plywood $67 million in compensatory damages, $50,000 in 

punitive damages, prejudgment interest and costs. 

 

5      The Crown has appealed. I would allow the Crown’s appeal with costs. In my view, there was no legal basis for liability 

on the part of the Crown in these circumstances. 

 

A. The essential facts 

 

6      This is a complicated, factually intricate case. A clear and comprehensive summary of the facts can be found in the 

reasons of the Federal Court. 

 

7      For a long time before the events that gave rise to this case, the Department wished to develop a forestry industry in 

Yukon. However, that wish was hobbled by the absence of a willing, viable private industry participant. 

 

8      Regulatory changes were introduced to attract development of the forestry industry and, in particular, the processing of 

timber in Yukon. One change was the adoption of the “60/40 rule.” Another was the establishment of a two-tiered stumpage 

fee. Under the 60/40 rule, for a timber permit to be issued to an applicant, the applicant had to process 60% of its timber in 

Yukon. Under the two-tiered stumpage fee system, the stumpage fee charged on logs processed in Yukon was less than for 

timber exported from Yukon. 

 

9      These regulatory changes and the Department’s enthusiasm for developing a Yukon forestry industry formed a 

backdrop for the events that followed. 

 

10      In 1995, discussions started between the Department and individuals who were or would later become associated with 

South Yukon and Liard Plywood. These discussions concerned the feasibility of building a lumber mill in Yukon. 

 

11      A major part of those discussions concerned whether sufficient timber would be available to make a mill feasible. In 

fact, the topic of a long term, assured timber supply arose constantly in meetings for the next few years. It was a significant 

concern for South Yukon and Liard Plywood. 

 

12      The regulatory framework for harvesting timber in Yukon, as it existed at that time, greatly affected the supply of 

timber and thus the viability of a lumber mill. 

 

13      The Department was responsible for ensuring that timber resources in Yukon were harvested in accordance with 

applicable legislation and its policies. While the Department was keen to develop a forestry industry, it was also responsible 

for ensuring long term sustainability of the forests. 

 

14      Most of the forests in Yukon are on Crown land and cannot be cut without authorization. Authorization could be 

obtained in three ways: 
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• A permit for less than 1,000 cubic meters of timber; 

• A Commercial Timber Permit, often referred to as a “CTP,” for a maximum of 15,000 cubic meters for one year: 

Yukon Timber Regulations, C.R.C. 1978, c. 1528, subsection 4(1). These permits were the principal means for 

harvesting timber in Yukon, were issued by local Department officials to individual loggers, and could be sold to third 

parties. 

• A Timber Harvest Agreement, known as a “THA,” with the Government of Canada, which granted the holder long 

term tenure: Territorial Lands Act, R.S.C. 1985, c. T7, section 8. Such an agreement required the approval of the 

Governor in Council by order in council. Further, as an administrative matter, approval for a Timber Harvest Agreement 

was granted only upon submission of a business plan and a forest management plan. A forest management plan is a 

“high level policy document...designed to balance, and implement controls over, the various social, environmental, 

economic and political factors that must be considered with respect to forest use”: Federal Court reasons, at paragraph 

168. 

 

15      To be viable, the sort of lumber mill envisaged by South Yukon and Liard Plywood would require a long term, assured 

supply of 200,000 to 215,000 cubic meters of timber per year. Only a Timber Harvest Agreement would suffice. 

 

16      With a view to obtaining such a supply, Mr. Bourgh of Liard Plywood briefly met with Minister Irwin and his 

Executive Assistant in Dawson City in May 1996. At trial, Mr. Bourgh testified that after the Minister left the meeting, the 

Executive Assistant said to him, “If you build a mill that will employ 100 people, why wouldn’t we give you the timber?” 

 

17      In June 1996, Mr. Ivanski, the senior regional official with the Department in Yukon, wrote a letter to Mr. Bourgh. The 

Federal Court described the letter as follows (at paragraph 683): 

In his letter, Mr. Ivanski advised Mr. Bourgh on behalf of [Liard Plywood], of the necessary steps to receive a [Timber 

Harvesting Agreement]. He also stated that fulfilling all the relevant requirements did not guarantee the grant of tenure. 

”Tenure” in this context means the long term tenure that would be granted under a Timber Harvesting Agreement. 

 

18      The Ivanski letter also said that a Timber Harvesting Agreement would be a “fundamental tenet” in the overall concept 

of an operating lumber mill. Mr. Ivanski invited Mr. Bourgh to make an “actual proposal which provides more details.”  

 

19      A plan for the mill began to be formulated. Plans progressed to the point where a site for the mill was acquired at 

Watson Lake and a commercial building was constructed on it. 

 

20      In November 1996, Mr. Bourgh wrote the Minister, requesting that he provide a “commitment for a long term timber 

supply.” In March 1997, the Minister responded. The Minister stated that only short term Commercial Timber Permits would 

be available until consideration of a long term comprehensive forestry policy was completed. Once that policy was worked 

out, a long term Timber Harvest Agreement could be entered into. 

 

21      The relevant portions of the Minister’s letter to Mr. Bourgh, found in paragraph 318 of the Federal Court’s reasons, are 

as follows: 

Under DIAND’s current interim allocation policy, over 350,000 m3 of wood are available under commercial timber 

permits in the Watson Lake area. I understand this harvest level should remain the same until new levels are decided 

through the consultative process of developing sustainable forest management plans for the forest management units 

most affected by your mill location. These plans will be completed in two to three years. Meanwhile, your plant will be 

able to secure timber supplies from local permitters for the next few years. 

The development of a comprehensive forestry policy began in December 1996. The policy will address key issues 

around stumpage, allocation, tenure, and other key elements of forest management. Your company requires long term 

tenure between you and the Crown. There is a need for Yukoners to define what forms of long term tenure they want. 

Pending the completion of consultations on long term tenure, existing allocations will be followed until the new strategy 
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and policies are developed. With the exception of commercial timber permits and salvage area wood, no new allocation 

will be given until the allocation strategy is finalized after due consultation with First Nations, the Government of 

Yukon, industry, stakeholders, and the public. 

I wish you success with your project, as I believe that projects such as yours are ideally suited for the Yukon. I hope 

your company will be an active participant in helping Yukoners forge a new comprehensive forestry policy. 

[emphasis added in the Federal Court’s reasons] 

 

22      The first emphasized portion of the Minister’s letter, above, refers to obtaining timber under Commercial Timber 

Permits. As mentioned above, individual harvesters of timber could apply for Commercial Timber Permits and the amount of 

timber that could be harvested annually under each Commercial Timber Permit was strictly limited. But the viability of any 

lumber mill was dependent upon the ultimate granting of a long term Timber Harvesting Agreement. The Minister’s letter 

evidences an understanding that all parties were aware that if the lumber mill were to survive, the provision of short term 

Commercial Timber Permits would be, at best, a temporary measure, and that a Timber Harvest Agreement would be 

essential. 

 

23      The second paragraph of the above passage from the Minister’s letter is also significant. It shows that the Department 

began to develop a “comprehensive forestry policy” in December 1996, and that no long term tenure under a Timber 

Harvesting Agreement would be granted until that policy was settled. This policy re-think was prompted by a dramatic 

increase in the demand for timber in Yukon in 1995. The number of Commercial Timber Permits granted went from a 

historical level of 175 to 1,300 in 1995. 

 

24      In July 1997, a meeting took place, described by the Federal Court as “critical” (at paragraph 942). That meeting 

involved representatives of Liard Plywood and the Department’s officials. The Federal Court found that during the meeting, 

one Department official stated words to the effect that “if a mill was built [Liard Plywood] would receive the timber to 

operate it” or “if you build a mill, we will give you timber” (at paragraphs 966 and 998). 

 

25      In the Federal Court, South Yukon and Liard Plywood presented evidence about the historical context of these 

comments. Earlier in the 1990s, the Department gave long term tenure to another company in return for that company 

constructing and operating a lumber mill. The company defaulted. South Yukon and Liard Plywood alleged that this adverse 

experience made the Department keen to have them build a mill first, and only then grant them long term tenure under a 

Timber Harvesting Agreement. 

 

26      Other evidence suggested that it was a “risky business decision” to proceed with the lumber mill in these 

circumstances (see Appeal Book at pages 1495, 1688-1689). Nevertheless South Yukon and Liard Plywood pressed on. 

Having received the assurances in the July 1997 meeting from the Department official, and in light of other positive signals, 

such as the meeting in Dawson City and the Department’s keenness to start a forestry industry, South Yukon and Liard 

Plywood decided to proceed with building their lumber mill at Watson Lake. 

 

27      As will be seen, the Federal Court judge held that the assurances in the July 1997 meeting were representations and 

promises that South Yukon and Liard Plywood were entitled to rely upon. 

 

28      The Watson Lake Mill was completed and started operating in October 1998. When it opened, most of the timber it 

received came from local loggers holding short term Commercial Timber Permits. 

 

29      However, problems soon developed. The supply of timber was never sufficient. There were delays in issuing 

Commercial Timber Permits. Some of the permits issued were for areas where the characteristics or “profile” of the logs 

harvested was inadequate. 

 

30      Because of problems with the supply of timber, the Watson Lake Mill shut down briefly in December 1998. It 

re-opened in April 1999. However, with no Timber Harvesting Agreement in sight and, thus, no long term assured supply of 

timber, it shut down for good in August 2000. 
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31      South Yukon and Liard Plywood never received a Timber Harvest Agreement. 

 

32      Shortly after the Watson Lake Mill shut down, the Department completed its review of policies concerning timber 

harvesting in Yukon. As a result of that review, in 2001 the Department issued a request for proposals for the granting of two 

long term Timber Harvest Agreements. Those Timber Harvest Agreements would authorize the holder to harvest 30,000 

cubic meters of timber per year over a five-year period. It is evident that even if the Watson Lake Mill had continued to 

operate, a Timber Harvesting Agreement permitting such a low harvest would not have allowed it to survive — as the 

Federal Court found, the Watson Lake Mill needed at least 200,000 cubic meters of timber per year. 

 

B. The decision of the Federal Court 

 

33      In lengthy reasons for judgment, the Federal Court found the Crown liable for negligence, negligent misrepresentation 

and breach of contract. 

 

(1) Negligence 

 

34      The Federal Court concluded that the Crown owed a duty of care in law to South Yukon and Liard Plywood, that harm 

to them was a foreseeable consequence of disruptions in the supply of wood to the Watson Lake Mill and that the Crown 

breached the standard of care. The breach of the standard of care occurred when the Crown failed to issue in a timely way 

Commercial Timber Permits to persons seeking to cut timber, and when the Crown failed to develop in a timely way a policy 

to govern the long term access of South Yukon and Liard Plywood to timber under a Timber Harvesting Agreement. 

 

35      The Federal Court found that, in breaching the standard of care, certain officials in the Department acted in bad faith. 

In its view, the officials’ bad faith precluded the Crown from maintaining that because the officials were developing and 

applying policy, their conduct was excusable. 

 

(2) Negligent misrepresentation 

 

36      The Federal Court found the Crown liable for negligent misrepresentation. The Federal Court found that Liard 

Plywood relied on the representation, described above, to the effect that “if a mill was built [Liard Plywood] would receive 

the timber to operate it” or “if you build a mill, we will give you timber.” Further, reliance on the representation was 

reasonable, and South Yukon and Liard Plywood would not have built the Watson Lake Mill had the statement not been 

made. The representation was a continuing one which induced South Yukon and Liard Plywood to build the Watson Lake 

Mill in the first place, and later to reopen it after the initial shut down in December 1998. 

 

(3) Contract 

 

37      The Federal Court also found the Crown liable for breach of contract. The representation that timber would be 

available to a mill built by Liard Plywood and South Yukon was a unilateral promise. When the Watson Lake Mill was built, 

the unilateral promise was accepted and a unilateral contract was formed. The fact that South Yukon did not exist at the time 

the promise was made did not matter to the Federal Court, as the unilateral promise was made to the world at large. 

 

38      The Federal Court found that it was an implied term of the unilateral contract that the annual volume of timber 

guaranteed to be supplied was 200,000 cubic meters annually over twenty years. 

 

39      Such a long term supply of timber could only be obtained under a Timber Harvesting Agreement granted by way of 

order in council. However, in the view of the Federal Court, this was not an obstacle to liability in contract because “[i]t lay 

within the power of the [Crown] to change the process or seek the necessary authorization in accordance with her contractual 

obligations” (at paragraph 1097). 

 

(4) Damages 



South Yukon Forest Corp. v. R., 2012 CAF 165, 2012 FCA 165, 2012 CarswellNat 1674  

2012 CAF 165, 2012 FCA 165, 2012 CarswellNat 1674, 2012 CarswellNat 3024... 

 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 8 

 

 

40      The Federal Court awarded South Yukon and Liard Plywood the loss of profits that they would have made had the 

Watson Lake Mill remained open. Accepting that they would have received a twenty-year permit to harvest 200,000 cubic 

meters annually, the Federal Court awarded them compensatory damages of $67 million, punitive damages of $50,000, 

pre-judgment interest and costs. It awarded punitive damages because of the “misconduct” of the Crown and the “harsh, 

vindictive, reprehensible and malicious” actions of certain Department officials (at paragraph 1333). 

 

C. The Crown’s attacks on certain fact-based findings 

 

41      In this Court, the Crown attempted to challenge a number of findings of fact on the basis of palpable and overriding 

error. 

 

42      The parties devoted a considerable portion of their argument to the issue of whether the Federal Court’s judgment must 

be set aside because it rested upon faulty findings of fact. 

 

43      The parties agreed that in order to succeed on this, the Crown must show the presence of palpable and overriding error. 

However, during oral argument, it became evident that the parties had a fundamentally different understanding of the 

meaning of palpable and overriding error, particularly in a long and complex case such as this. For this reason, I consider that 

some broader observations on this issue are warranted. 

 

44      In defining palpable and overriding error, South Yukon and Liard Plywood relied heavily upon the guidance given by 

the Court of Appeal for Ontario concerning palpable and overriding error in Waxman v. Waxman (2004), 186 O.A.C. 201 

(Ont. C.A.) at paragraphs 278-84. They forcefully submitted that palpable and overriding error is a highly deferential 

standard of review and that the Federal Court judge’s factual findings in this case cannot be disturbed. 

 

45      On this, I agree with the respondents. 

 

46      Palpable and overriding error is a highly deferential standard of review: L. (H.) v. Canada (Attorney General), 2005 

SCC 25, [2005] 1 S.C.R. 401 (S.C.C.); Peart v. Peel (Regional Municipality) Police Services Board (2006), 217 O.A.C. 269 

(Ont. C.A.) at paragraphs 158-59; Waxman, supra. “Palpable” means an error that is obvious. “Overriding” means an error 

that goes to the very core of the outcome of the case. When arguing palpable and overriding error, it is not enough to pull at 

leaves and branches and leave the tree standing. The entire tree must fall. 

 

47      In applying the concept of palpable and overriding error, it is useful to keep front of mind the reasons why it is an 

appropriate standard in a complex case such as this. 

 

48      In this case, there were 40 days of trial stretched out over 6 months, with 19 witnesses and over 1,000 documents, 

many of which were intricate and technical. In clear and thorough reasons showing considerable synthesis and assessment of 

the complex evidence before her, the Federal Court judge made key findings of fact. Some of these were founded upon her 

assessment, clearly expressed, of the credibility of the witnesses before her. Her credibility findings concerning most of the 

Department’s officials who testified are quite negative. 

 

49      Immersed from day-to-day and week-to-week in a long and complex trial such as this, trial judges occupy a privileged 

and unique position. Armed with the tools of logic and reason, they study and observe all of the witnesses and the exhibits. 

Over time, factual assessments develop, evolve, and ultimately solidify into a factual narrative, full of complex 

interconnections, nuances and flavour. 

 

50      When it comes time to draft reasons in a complex case, trial judges are not trying to draft an encyclopedia 

memorializing every last morsel of factual minutiae, nor can they. They distill and synthesize masses of information, 

separating the wheat from the chaff and, in the end, expressing only the most important factual findings and justifications for 

them. 

 

51      Sometimes appellants attack as palpable and overriding error the non-mention or scanty mention of matters they 
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consider to be important. In assessing this, care must be taken to distinguish true palpable and overriding error on the one 

hand, from the legitimate by-product of distillation and synthesis or innocent inadequacies of expression on the other. 

 

52      In this Court, the Crown submitted that a number of the Federal Court’s findings of fact should be set aside on the 

basis of palpable and overriding error. 

 

53      In my view, the Crown failed to establish palpable and overriding error as it has been articulated above. The Federal 

Court judge had a basis in the record for her key factual findings. The Crown views the basis for some of them expressed in 

the reasons as being rather thin. In some regards that may be so but, as I have explained, thinness alone is not palpable and 

overriding error. 

 

54      Therefore, in this appeal, I shall proceed on the basis that every one of the Federal Court’s findings of fact must stand. 

 

55      I turn now to some of the fundamental grounds upon which the action of South Yukon and Liard Plywood founders. 

 

D. The reasonableness of South Yukon and Liard Plywood’s reliance on representations made by the Department’s 

officials 

 

56      In essence, South Yukon and Liard Plywood allege that the Crown represented to them that if they built a mill, the 

Crown would ensure an adequate supply of timber. The Crown would ensure that supply by granting permits to harvest 

lumber, and by granting them in a timely fashion. South Yukon and Liard Plywood say that their reliance on those 

representations was reasonable. The Federal Court agreed. 

 

57      The reasonableness of South Yukon and Liard Plywood’s reliance is central to the cause of action of negligent 

misrepresentation. If, as a matter of law, they relied unreasonably on the Crown’s representations, the Crown cannot be held 

liable: Queen v. Cognos Inc., [1993] 1 S.C.R. 87 (S.C.C.) at page 110. In my view, their reliance was unreasonable. 

 

58      First, as mentioned above, if the Watson Lake Mill were to survive, it would need to receive a Timber Harvesting 

Agreement for the long term supply of timber. But whatever assurances the Department’s officials gave South Yukon and 

Liard Plywood about getting a Timber Harvesting Agreement, those assurances were not capable of being relied upon. In the 

end, a Timber Harvesting Agreement could only be made under the authorization of an order in council passed by the 

Governor in Council under section 8 of the Territorial Lands Act. Under that section, the Governor in Council could disagree 

with the Department’s officials if it wished. Therefore, whatever assurances the Department’s officials gave could not have 

been relied upon reasonably by South Yukon and Liard Plywood as the basis for building the Watson Lake Mill. 

 

59      Section 8 of the Territorial Lands Act provides as follows: 

8. Subject to this Act, the Governor in Council may authorize the sale, lease or other disposition of territorial lands and 

may make regulations authorizing the Minister to sell, lease or otherwise dispose of territorial lands subject to such 

limitations and conditions as the Governor in Council may authorize. 

8. Sous réserve des autres dispositions de la présente loi, le gouverneur en conseil peut autoriser la cession, notamment 

par vente ou location, de terres territoriales; il peut également, par règlement, déléguer au ministre ce pouvoir et 

l’assortir éventuellement de restrictions ou conditions. 

The Governor in Council did not make an order in council in this case concerning the Watson Lake Mill. 

 

60      The Governor in Council’s discretion under section 8 of the Territorial Lands Act is very broad. The words of the 

section do not constrain that discretion. 

 

61      The fact that the authority to decide whether or not to grant a Timber Harvesting Agreement is vested in the Governor 

in Council sheds some light on the breadth of the discretion. The Governor in Council is “a body of diverse policy 

perspectives representing all constituencies within government”: League for Human Rights of B’Nai Brith Canada v. R., 

2010 FCA 307 (F.C.A.) at paragraph 78. Undoubtedly, in deciding whether to grant a Timber Harvesting Agreement, the 
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Governor in Council is to take into account an array of policy considerations, in this case, the very sort of policy 

considerations that the Department was investigating in the 1999-2001 period. 

 

62      In the end, in 2001, the Department issued a request for proposals for the granting of a Timber Harvesting Agreement, 

ultimately for approval by the Governor in Council. That request for proposals was based upon a forest management plan that 

the Federal Court described as a “high level policy document...designed to balance, and implement controls over, the various 

social, environmental, economic and political factors that must be considered with respect to forest use” (at paragraph 168). 

South Yukon and Liard Plywood could not reasonably rely on any representations made by the Department’s officials — the 

issuance of a Timber Harvesting Agreement was ultimately a decision for the Governor in Council, not the Department’s 

officials, to make on the basis of broad policy considerations. 

 

63      South Yukon and Liard Plywood submitted that section 8 of the Territorial Lands Act was only a directory 

requirement, not mandatory. I disagree. Whether a provision is mandatory or directory is determined by examining the object 

of the statute and the effects of ruling one way or the other: M & D Farm Ltd. v. Manitoba Agricultural Credit Corp., [1999] 

2 S.C.R. 961 (S.C.C.) at paragraph 44; Vancouver Island Railway, An Act Respecting, Re, [1994] 2 S.C.R. 41 (S.C.C.) at 

pages 123-24. The Territorial Lands Act is aimed at ensuring that territorial lands are managed in a sound manner for the 

benefit of the territory and its people. By ensuring that territorial land is only sold, leased or otherwise disposed of in 

accordance with the policy-based approval of the Governor in Council, section 8 is essential to the objects of the Act. If 

section 8 were only directory, an important restriction on the sale, lease or disposal of territorial lands would disappear, with 

the potential for lands to be used contrary to the best interests of Yukon. 

 

64      South Yukon and Liard Plywood did not argue that they were unaware of section 8 of the Territorial Lands Act. I 

would point out that even if they were unaware of it, that would be of no consequence. Ignorance of the law is no excuse. 

South Yukon and Liard Playwood must be taken to know that the Department’s officials had no power to bind the Governor 

in Council and that the Governor in Council could disagree with any recommendation of the officials or the responsible 

Minister and refuse South Yukon and Liard Plywood a Timber Harvesting Agreement. See generally Wind Power Inc. v. 

Saskatchewan Power Corp., 2002 SKCA 61 (Sask. C.A.), leave dismissed [2002] S.C.C.A. No. 283 (S.C.C.), discussed 

below. 

 

65      In the alternative, as a matter of law, the Federal Court could not have found reasonable reliance on the part of South 

Yukon and Liard Plywood given the totality of the representations made to them. As is evident from Ivanski letter and the 

Minister’s letter, described above, South Yukon and Liard Plywood were on notice that it was far from certain that they 

would receive a long term Timber Harvesting Agreement that would authorize the harvesting of timber in the quantities 

needed. 

 

E. No contract could arise from the unilateral promises made by the Department’s officials 

 

66      The Federal Court found that the Department’s officials unilaterally promised that if South Yukon and Liard Plywood 

built their lumber mill, they would receive an assured and adequate supply of timber. When Liard Plywood and South Yukon 

built the Watson Lake Mill, the unilateral promise was accepted, and a unilateral contract came into being. 

 

67      As a matter of law, a unilateral contract could not come into being in these circumstances. 

 

68      Any promises or representations by the officials of the Department to the effect that a Timber Harvesting Agreement 

would be granted were outside their authority to make because a Timber Harvesting Agreement could only be granted by 

order in council. The officials had no authority to bind the Governor in Council. 

 

69      Where a statute regulates the power to make contracts, as section 8 of the Territorial Lands Act does in this case, a 

contract binding on the Crown does not come into existence until the requirements of the statute are fulfilled: Jacques Cartier 

Bank v. R. (1895), 25 S.C.R. 84 (S.C.C.); R. v. Vancouver Lumber Co. (1914), 41 D.L.R. 617 (Can. Ex. Ct.) (ultimately 

affirmed by the Privy Council (1919), 50 D.L.R. 6 (Canada P.C.)); CAE Industries Ltd. v. R. (1985), [1986] 1 F.C. 129 (Fed. 

C.A.). Where there are statutory restrictions on the authority of servants or agents to bind the Crown, those restrictions must 

be complied with, and no actual, ostensible or usual authority can override a statutory prohibition: Peter W. Hogg and Patrick 

J. Monahan, Liability of the Crown, 3d ed. (Toronto: Carswell, 2000) at page 225-226. 
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70      Very instructive on these points is the decision of the Saskatchewan Court of Appeal in Wind Power Inc. v. 

Saskatchewan Power Corp., supra. The facts of Wind Power bear some resemblance to those in this case. 

 

71      The Saskatchewan Power Corporation tendered for a wind power project. Wind Power Inc. submitted a bid, which the 

Saskatchewan Power Corporation accepted. The relevant statute prevented the Saskatchewan Power Corporation from 

entering into a contract without the approval of the Lieutenant Governor in Council. The Lieutenant Governor in Council 

refused approval. Wind Power nevertheless argued that there was an implied term of the contract that required Saskatchewan 

Power Corporation to enter into a contract with it. The Court of Appeal rejected this argument, finding that no such implied 

term could exist in the face of the statutory requirement for approval by the Lieutenant Governor in Council. It also added 

that a contractor dealing with government is on notice of all statutory limitations placed on public officers (at paragraph 76, 

citing Hogg and Monahan, supra at page 226 and R. v. Woodburn (1898), 29 S.C.R. 112 (S.C.C.)). 

 

72      Also instructive is Angevine v. Ontario, 2011 ONSC 4523 (Ont. S.C.J.). The plaintiff, a lawyer, alleged that he was 

promised by the Attorney General that he would receive a judicial appointment to the Ontario Court of Justice. He was never 

appointed. He sued for breach of contract. The Ontario Superior Court of Justice, noting that a judicial appointment is “a 

discretionary, executive function of Cabinet,” concluded that a contract could not come into existence (at paragraph 8). It 

held that “the Attorney General could not bind Cabinet to accept his recommendation” and “if one party to negotiations 

knows, or ought to know, that the other party lacks the capacity or authority to enter into the contract being discussed, no 

such contract can be formed” (at paragraphs 19 and 20). In the case at bar, the same can be said for the unilateral promises 

made by the Department’s officials. 

 

F. Causation of damage 

 

73      In the case of negligence and negligent misrepresentation, causation of damage is an essential element that South 

Yukon and Liard Plywood had to establish in order to succeed. Specifically, they had to show that the Governor in Council 

would have granted them a Timber Harvesting Agreement allowing them to harvest timber in amounts required to keep the 

Watson Lake Mill viable — as the Federal Court found, 200,000 cubic meters of timber per year. Alternatively, they had to 

show that the prompt issuance of Commercial Timber Permits would have caused a reliable and adequate supply of those 

same amounts of timber. 

 

74      They did not show this. Indeed, the evidence suggests the contrary. In 2001, the various relevant policy factors led the 

Department to issue requests for proposal for Timber Harvesting Agreements allowing the harvest of only 30,000 cubic 

meters of timber per year. 

 

75      That decision by the Department has not been challenged by way of judicial review. Therefore, this Court must take it 

as fact that the policy considerations, when finally analyzed and considered, supported a timber harvest far below what the 

mill needed to survive. 

 

76      The Minister’s letter, quoted in paragraph 21 above, shows that South Yukon and Liard Plywood were advised and, 

thus, were well aware of the fact that the Department was engaged in an assessment of the policy considerations and that a 

moratorium on granting Timber Harvesting Agreements was in force pending the completion of that assessment. In building 

the Watson lake Mill in those circumstances, South Yukon and Liard Plywood took the risk that they would not have a 

Timber Harvesting Agreement of the sort they needed. That risk eventuated. As a matter of law, fault for that cannot be laid 

at the feet of the Crown. 

 

77      As for Commercial Timber Permits, whether sufficient timber would be available for the Watson Lake Mill depended 

upon whether there were sufficient applicants for the permits, a matter beyond the control of the Department. The Federal 

Court did find that the Department issued Commercial Timber Permits for areas where the timber possessed the wrong wood 

profile for the mill, but this was not due to the Department’s conduct. Those applying for the Commercial Timber Permits 

nominated the areas where they wanted to harvest timber. In any event, in the end, South Yukon and Liard Plywood shut the 

mill down once and for all due to the lack of an assured, long term supply of timber, i.e., the lack of a Timber Harvest 

Agreement. The acquisition of timber through Commercial Timber Permits was always intended by Liard Plywood and 

South Yukon to be a short term fix until such time as a Timber Harvest Agreement came into place. See the Federal Court’s 
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reasons at paragraph 1243 and Appeal Book at page 1395. 

 

G. Legitimate expectations as to substantive matters are not enforceable 

 

78      The Federal Court’s decision essentially enforces South Yukon and Liard Plywood’s substantive expectations, said to 

be encouraged by the Department’s officials, that they would receive a long term Timber Harvesting Agreement allowing for 

the harvesting of timber in the quantities necessary to keep the Watson Lake Mill alive. 

 

79      It is well-established that an action does not lie to enforce substantive expectations encouraged by officials: Old St. 

Boniface Residents Assn. Inc. v. Winnipeg (City), [1990] 3 S.C.R. 1170 (S.C.C.) at page 1204; Reference re Canada 

Assistance Plan (Canada), [1991] 2 S.C.R. 525 (S.C.C.) at page 557; Baker v. Canada (Minister of Citizenship & 

Immigration), [1999] 2 S.C.R. 817 (S.C.C.) at paragraph 26. 

 

H. Negligence arising from delays 

 

80      The Federal Court found that the Crown was negligent in not granting Commercial Timber Permits on a timely basis. 

In the end, however, this did not factor into the Federal Court’s assessment of damages. As mentioned above, the Federal 

Court granted South Yukon and Liard Plywood damages on the footing that they had a twenty-year Timber Harvesting 

Agreement from 2001 to 2020. Further, in the view of the Federal Court (at paragraph 388), “these permits were too small to 

have any value to a commercial operation.” It noted (at paragraph 468) that the Minister himself, perhaps with a bit of 

exaggeration, referred to the quantity of timber available under a short term Commercial Timber Permit as “firewood.” 

 

81      The Federal Court found that the reason for the final mill shutdown was the inability of South Yukon and Liard 

Plywood to secure long term tenure through the issuance of a Timber Harvesting Agreement, not any problem with the 

granting of Commercial Timber Permits (at paragraph 1243). 

 

82      The Federal Court also found that the Crown was negligent in proceeding too slowly with the process of considering 

whether a Timber Harvesting Agreement should issue. In its words, “the failure of the Department to develop a process for 

accessing long term supplies of timber was due to inordinate delay” and “this inordinate delay constitutes negligence” (at 

paragraphs 845 and 848). 

 

83      On the evidence, the Crown did fall behind the schedule it originally envisaged for its development of policies 

concerning the harvesting of timber in Yukon. That is frequently the case when the policy considerations are multiple and 

complex. But in any event, as mentioned above, given the fact that the Governor in Council had the ultimate say, South 

Yukon and Liard Plywood had no reasonable assurance that a Timber Harvesting Agreement would ever issue. 

 

84      In the face of delay in the Timber Harvesting Agreement process, South Yukon and Liard Plywood had two options: 

• They could bring an application for mandamus or procedendo in order to require the Department and the Governor in 

Council to complete their policy considerations and decide upon a Timber Harvesting Agreement within a particular 

period of time. They did not do so. In any event, South Yukon and Liard Plywood would have faced the objection that 

such policy matters and the timing when they are made are not the subject of a duty susceptible to enforcement by 

mandamus: Apotex Inc. v. Canada (Attorney General), [1994] 3 S.C.R. 1100 (S.C.C.), adopting the reasoning in (1993), 

[1994] 1 F.C. 742 (Fed. C.A.). 

• They could delay the building of the Watson Lake Mill until a Timber Harvesting Agreement was in hand or until the 

Department’s policy review was completed and the prospects of a satisfactory Timber Harvesting Agreement was more 

certain. They did not do so. Instead, they went ahead, knowing of the risks, and accepting them. 

In these circumstances, in law, South Yukon and Liard Plywood’s alleged loss cannot be attributed to the delay of the Crown. 

 

I. Other issues 
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85      The Crown raised several other issues that, if decided in its favour, would result in a finding that it was not liable. 

These included whether a duty of care arises in this case when the Crown decided for policy reasons in 2001 — in a decision 

not challenged by way of judicial review — that long term Timber Harvesting Agreements should be limited to only 30,000 

cubic meters of timber each year: see Just v. British Columbia, [1989] 2 S.C.R. 1228 (S.C.C.); Brown v. British Columbia 

(Minister of Transportation & Highways), [1994] 1 S.C.R. 420 (S.C.C.); Comeau’s Sea Foods Ltd. v. Canada (Minister of 

Fisheries & Oceans), [1997] 1 S.C.R. 12 (S.C.C.). It is unnecessary for us to consider this and other issues raised by the 

Crown, as the action of South Yukon and Liard Plywood for damages against the Crown must fail for the reasons set out 

above. 

 

J. Proposed disposition 

 

86      Therefore, for the foregoing reasons, I would allow the appeal, set aside the judgment of the Federal Court, and 

dismiss the action of South Yukon and Liard Plywood, with costs throughout. 

John M. Evans J.A.: 

I agree. 

K. Sharlow J.A.: 

I agree. 

 

Appeal allowed. 
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APPEAL by contractors from judgment reported at (2000), 5 C.L.R. (3d) 86 (Ont. S.C.J.) granting property owners’ motion 

for order vacating lien as invalid. 

 

The judgment of the court was delivered by C. Campbell J.: 

 

1      The narrow issue on this appeal concerns whether or not the absence of a signed jurat to an Affidavit of Verification 

invalidates the registration of a claim for lien made under the Construction Lien Act, R.S.O. c. C.30, as amended. 

 

2      The position of the Appellant is that the completed jurat is simply proof of the affidavit and subsequent evidence from 

the commissioner before whom the affidavit was sworn can be received to complete the proof. 

 

3      The position of the Respondent is that a completed jurat is an integral and necessary part of an Affidavit of Verification, 

and that without its proper completion, the affidavit is null and void, at least for the purposes of validly registering a lien 

claim under the statute. 

 

4      The Respondent moved before Archibald J. for an order pursuant to Sections 31 and 47 of the Construction Lien Act, 

declaring the lien registered against the property of the Respondents invalid and for its vacation from title. 

 

5      The ground for the relief was that Section 34(6) of the Construction Lien Act requires: 

a claim for lien shall be verified by an affidavit of the person claiming the lien and that the lien then be registered on title 

within the prescribed time period. 

 

6      On the hearing before Archibald J., a further affidavit was tendered, which confirmed that the Affidavit of Verification 

was sworn before a commissioner as required under the statute, but that the jurat had not been completed because of an 

inadvertent slip on the part of the commissioner. 

 

7      Archibald J. found that “the jurat is a central element of any affidavit” and went on to state that Section 4 of the Ontario 

Evidence Act, R.S.O. 1990 c. E.23 is consistent with that conclusion as it provides: 

where an oath, affirmation or declaration is directed to be made before a person, he or she has power and authority to 

administer it and to certify to its having been made. 

 

8      He went on to conclude: 

The plain meaning of that section would suggest that if a commissioner is going to swear an affidavit, this commissioner 

must certify to its having been made. The certification is a pivotal part of the swearing of the affidavit. Without the 

certification, the document cannot be considered to be an affidavit. It is merely a statement. Without the certification, it 
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is impossible to conclude, when reviewing the face of an affidavit, whether or not it has been sworn. 

 

9      In our view, there is a distinction to be made between the Affidavit of Verification itself, as required under the 

Construction Lien Act, the jurat which provides evidential proof of the proper completion of the affidavit and subsequent 

proof that may be made of the proper completion of the affidavit. 

 

10      Various courts have long held in connection with a variety of statutes, that proof of the requirements to complete a 

jurat may be made after the affidavit was completed. The further evidence is simply proof of the affidavit itself. See Hamilton 

v. Harrison (1881), 46 U.C.Q.B. 127 (Ont. H.C.) and Banque d’Hochelaga v. Hayden, [1922] 1 W.W.R. 1054 (Alta. C.A.). 

The exception to a court accepting subsequent proof is where acceptance would invalidate the rights obtained by a 

subsequent creditor. In such cases, the instrument in question was held to be invalid against the subsequent creditor. See 

Nisbet v. Cock (1879), 4 O.A.R. 200 and Mowat v. Clement (1886), 3 Man. R. 585 (Man. C.A.). 

 

11      The reason for this distinction is that the security instrument was regarded as still valid as between the immediate 

parties, even though invalid as against a later execution creditor (see Davis v. Wickson (1882), 1 O.R. 369 (Ont. H.C.) or a 

trustee in banktrupcy (see Talarico, Re (1969), 13 C.B.R. (N.S.) 330n (Ont. S.C.)). 

 

12      In Lilley, Re (1975), 19 C.B.R. (N.S.) 292 (Ont. S.C.), the affidavit of execution on a chattel mortgage referred only to 

the execution of the instrument by the bankrupt and did not attest to the execution of the mortgage by the wife of the 

bankrupt. The mortgage had been made by both the bankrupt and the wife. Henry J. held the mortgage valid as against the 

Trustee of the bankrupt. 

 

13      In our view, there is a distinction to be made between the affidavit itself, as required under the Construction Lien Act 

and the jurat, which provides the evidential proof of the proper completion of the affidavit. 

 

14      This distinction is recognised in the definitions of “affidavit” and “jurat” as found in Black’s Law Dictionary 7th ed., 

(editor B.A. Garner, West Group, St. Paul, Minn., 1999), where “affidavit” is defined as “a voluntary declaration of facts 

written down and sworn to by the declarant before an officer authorised to administer oaths” and a “jurat” as “a certification 

added to an affidavit or deposition, stating when and before what authority the affidavit or deposition was made.” 

 

15      In this case, both sides, as well as the decision of Archibald J., refer to reasons of the Court of Appeal for Ontario in 

Venditti v. Petriglia (1989), 33 C.L.R. 1 (Ont. C.A.). The matter before the court in that case dealt with an Affidavit of 

Verification which merely set out that the plaintiff was a lien claimant and struck out all the other paragraphs of the form so 

that there was no attestation to the truth of the statements in the claim for lien. The issue was whether the affidavit complied 

with the terms of the Act. 

Subsection 34(6) of the Construction Lien Act, S.O. 1983, c. 6, as amended, provides: 

(6) A claim for lien shall be verified by an affidavit of the person claiming the lien, including a trustee of the 

workers’ trust fund where subsection 83 (2) applies, or of an agent or assignee of the claimant who has 

informed himself of the facts set out in the claim, and the affidavit of the agent or assignee shall state that he 

believes those facts to be true. 

Ontario Reg. 159.83, the regulation passed pursuant to the Construction Lien Act, states in subs. 2(9): 

(9) An Affidavit of Verification of a claim for lien under section 34 of the Act may be in Form 9. 

 

16      Form 9 given for the Affidavit of Verification includes a form of jurat. Houlden J.A. for the court held that: 

Subsection 34(6) is mandatory, and where the lien claimant is the person claiming the lien, there must be an affidavit by 
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the claimant swearing that the facts stated in the claim for lien are true. . . . It must, however, contain the essential 

averment that the facts stated in the claim for lien are true, regardless of the way in which that averment is expressed. 

 

17      What was at issue in Venditti, supra, was the substance of the contents of the affidavit. The Appellant submits that, 

unlike Venditti, in this case there is no lack of averment; rather what was missing here was the proof that the averment was 

made as provided for in the statute and this proof was made before the motions judge in circumstances where there were no 

intervening rights of third parties. 

 

18      The Respondent urges that in this case, the jurat is part of the statutory form and asserts the effect of the decision in 

Venditti is that if there is not absolute compliance with all of the parts of the form, including the jurat, there is no affidavit. 

 

19      In this respect, the Respondent relies on the decision of Master Sischy, which followed the Venditti decision in Sefri 

Construction International Ltd. v. Jaltas Inc., [1990] O.J. No. 312 (Ont. Master). In that case, there was a missing signature 

in the jurat and the Master concluded that, being bound by the decision of the Court of Appeal in Venditti, which held that 

Section 34(6) did not provide the Court with power to cure any slip or error, absence of the jurat was fatal. 

 

20      It is accepted that Section 34(6) of the Construction Lien Act does not extend to curing defects, slips or errors in the 

Affidavit of Verification. In our view, this is to be distinguished from accepting proof that the affidavit was completed under 

the statute as required. 

 

21      Harvey J. Kirsch in his text The Construction Lien Act — Issues and Perspectives (1989), Carswell, has collected in 

chapter 8 the cases concerning the curative section of the Construction Lien Act. The author notes that the report of the 

Attorney General’s advisory committee on the draft Construction Lien Act (April 1982) recommended a curative provision 

which was not unlike the present section 6, and did not contain specific relief from failure to comply with the section dealing 

with the Affidavit of Verification. 

 

22      Mr. Kirsch refers in his text to conflicting decisions on the jurisdiction of the court to remedy defects in the Affidavit 

of Verification, which preceded the Court of Appeal decision in Venditti. In none of the cases which preceded Venditti was 

there an attempt to provide evidence of the compliance with the requirements of the affidavit; rather, the slip or error was 

simply cured. 

 

23      We are of the view that the decision of the Supreme Court of Canada in the case of R. v. Lachance (La Chance), 

[1990] 2 S.C.R. 1490 (S.C.C.) confirms the appropriateness of accepting proof of the contents of an affidavit by additional 

evidence, notwithstanding the absence of a signature from a jurat. 

 

24      In Lachance what was at issue was the validity of the authorization for a wiretap under what is now Section 185(1) of 

the Criminal Code. Following his conviction, Mr Lachance sought to quash the wiretap authorization on the basis that, 

among other things, the affidavit in support of the authorization, had not been sworn. 

 

25      When this matter came before the Court of Appeal for Ontario, the Court heard the viva voce evidence of the affiant 

and confirmed that statements in the affidavit were made at the time and did support the authorization. 

 

26      In dealing with argument that the authorization was invalid, having been based on an incomplete jurat, Mr. Justice 

Sopinka at 1497 stated: 

The jurat in the affidavit had not been completed by the commissioner for oaths, although the date had been inserted. 

The Court of Appeal, pursuant to Section 6.10 of the Criminal Code, R.S.C. 1970 c C-34, called as witnesses Sgt. 

Lamont and the agent for the Attorney General who obtained the authorisation. They were examined in chief by the 

Crown and cross-examined by counsel for David Lachance. On this viva voce evidence, the Court concluded that the 

affiant had sworn the affidavit and the jurat had been left incomplete by oversight. Thus the authorisation was not 

invalid. 

 

27      Counsel for the Respondent submitted that the Lachance case is not applicable to the case at bar and that Archibald J. 
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correctly used his discretion in distinguishing it. 

 

28      The Respondent suggested that Lachance stands for “the proposition that a jurat is not required as a necessary 

component of an affidavit and that the strictness of the wording of Section 34(6) of the Construction Lien Act clearly 

distinguishes the situation.” Counsel also sought to distinguish R. v. Lachance (La Chance) on the basis that the authorization 

for a wiretap under the Criminal Code is one made to a judge. Section 185(1)(b) of the Criminal Code provides: 

the Attorney General of a province personally or the Deputy Attorney General of a province personally, in any other 

case and shall be accompanied by an affidavit, which may be sworn on the information and belief of a peace officer or a 

public officer . . . 

 

29      We are of the view that the Lachance decision clearly distinguishes between the body of an affidavit and the jurat, the 

latter being proof or evidence that the affidavit is true and sworn by the declarant. Counsel for the Respondent urges that the 

phrase which appears at p. 1051 of the decision of the Supreme Court of Canada is sufficient to distinguish the factual 

circumstances of that case from what is before us. It is obvious from reading the phrase “the affidavits relied on in support  of 

the authorization are sufficient on their face” dealt with the proposition advanced commencing at p. 1499 alleging that the 

wiretap authorization was over-broad. The Court had previously in its decision at p. 1497 upheld the process undertaken in 

the Court of Appeal by which it was concluded that the affiant had sworn the affidavit. 

 

30      In our view, there is nothing inconsistent with the judgment of the Supreme Court of Canada in Lachance and the 

decision of the Court of Appeal for Ontario in the Venditti case. In Venditti, clearly what was at issue was the substance of 

the affidavit itself, its contents, not the proof of the swearing. In our view, the requirements of Section 36(4) are met when it 

is proved that the person claiming the lien verified the claim by an affidavit containing the language set out in Form 9 of the 

Act. 

 

31      For the above reasons, the appeal from the decision of Archibald J. is granted and the motion by the Respondents to 

vacate the lien on their residential property located at 175 Rodale Drive in the City of Vaughan, dated April 28, 2000 is 

dismissed. 

 

32      If the parties cannot agree, written submissions may be made within 14 days on the issue of costs. 

 

Appeal allowed. 
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S.C. 2014, c. 5 L.C. 2014, ch. 5

An Act respecting the election and term of
office of chiefs and councillors of certain
First Nations and the composition of council
of those First Nations

Loi concernant l’élection et le mandat des
chefs et des conseillers de certaines
premières nations et la composition de leurs
conseils respectifs

[Assented to 11th April 2014] [Sanctionnée le 11 avril 2014]

Her Majesty, by and with the advice and consent of
the Senate and House of Commons of Canada, en-
acts as follows:

Sa Majesté, sur l’avis et avec le consentement du Sé-
nat et de la Chambre des communes du Canada,
édicte :

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the First Nations Elections
Act.

1 Loi sur les élections au sein de premières nations.

Interpretation Définitions

Definitions Définitions

2 The following definitions apply in this Act.

council has the meaning assigned by the definition
council of the band in subsection 2(1) of the Indian Act.
(conseil)

deputy electoral officer means a person so appointed in
accordance with the regulations. (président d’élection
adjoint)

election means the election of the chief and councillors
of a participating First Nation, including by way of a by-
election. (élection)

elector means a person who is registered on a Band List,
as defined in subsection 2(1) of the Indian Act, and

(a) in relation to an election, is 18 years of age or older
on the day of the election;

2 Les définitions qui suivent s’appliquent à la présente
loi.

assemblée de mise en candidature Assemblée visant la
présentation de candidatures relativement à une élection.
(nomination meeting)

bulletin de vote postal Bulletin de vote envoyé par la
poste à l’électeur ou autrement remis à celui-ci ailleurs
qu’au bureau de scrutin. (mail-in ballot)

conseil Conseil de la bande au sens du paragraphe 2(1)
de la Loi sur les Indiens. (council)

électeur Personne inscrite sur une liste de bande au sens
du paragraphe 2(1) de la Loi sur les Indiens et âgée de
dix-huit ans ou plus :

a) s’agissant d’une élection, à la date de cette élection;
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(b) in relation to a petition to remove from office a
chief or councillor, was 18 years of age or older on the
day of the election of that chief or councillor;

(c) in relation to a nomination referred to in section 9,
is 18 years of age or older on the day of the nomina-
tion; or

(d) in relation to a vote on a proposed community
election code referred to in paragraph 42(1)(b), is 18
years of age or older on the day of the vote. (électeur)

electoral officer means a person so appointed in accor-
dance with the regulations. (président d’élection)

First Nation has the meaning assigned by the definition
band in subsection 2(1) of the Indian Act. (première na-
tion)

mail-in ballot means a ballot that is sent to an elector by
mail or otherwise provided to an elector other than at a
polling station. (bulletin de vote postal)

member, in relation to a participating First Nation,
means a person whose name appears, or who is entitled
to have their name appear, on the Band List maintained
for that First Nation under section 8 of the Indian Act.
(membre)

Minister means the Minister of Indian Affairs and
Northern Development. (ministre)

nomination meeting means a meeting held for the pur-
pose of nominating candidates for an election. (assem-
blée de mise en candidature)

participating First Nation means a First Nation that is
named in the schedule. (première nation participante)

reserve has the same meaning as in subsection 2(1) of
the Indian Act. (réserve)

b) s’agissant d’une pétition visant la révocation d’un
chef ou d’un conseiller, à la date de l’élection de ce
chef ou de ce conseiller;

c) s’agissant de la présentation de candidature visée à
l’article 9, à la date de cette présentation;

d) s’agissant du vote sur le projet de code électoral vi-
sé à l’alinéa 42(1)b), à la date de sa tenue. (elector)

élection Élection du chef et des conseillers d’une pre-
mière nation participante, notamment dans le cadre
d’une élection partielle. (election)

membre Relativement à une première nation partici-
pante, personne dont le nom figure sur la liste de bande
tenue pour cette première nation en application de l’ar-
ticle 8 de la Loi sur les Indiens, ou qui a droit à ce que
son nom y figure. (member)

ministre Le ministre des Affaires indiennes et du Nord
canadien. (Minister)

première nation Bande au sens du paragraphe 2(1) de la
Loi sur les Indiens. (First Nation)

première nation participante Première nation dont le
nom figure à l’annexe. (participating First Nation)

président d’élection La personne nommée à ce titre en
conformité avec les règlements. (electoral officer)

président d’élection adjoint La personne nommée à ce
titre en conformité avec les règlements. (deputy elec-
toral officer)

réserve S’entend au sens du paragraphe 2(1) de la Loi
sur les Indiens. (reserve)

Adding to the Schedule Ajout à l’annexe

Order Arrêté

3 (1) The Minister may, by order, add the name of a
First Nation to the schedule if

(a) that First Nation’s council has provided to the
Minister a resolution requesting that the First Nation
be added to the schedule;

(b) the Minister is satisfied that a protracted leader-
ship dispute has significantly compromised gover-
nance of that First Nation; or

3 (1) Le ministre peut, par arrêté, ajouter le nom d’une
première nation à l’annexe dans les cas suivants :

a) le conseil de la première nation visée lui fournit
une résolution dans laquelle il lui en fait la demande;

b) il est convaincu qu’un conflit prolongé lié à la di-
rection de la première nation a sérieusement compro-
mis la gouvernance de celle-ci;
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(c) the Governor in Council has set aside an election
of the Chief and councillors of that First Nation under
section 79 of the Indian Act on a report of the Minister
that there was corrupt practice in connection with that
election.

c) le gouverneur en conseil a rejeté l’élection du chef
ou d’un des conseillers de cette première nation en
vertu de l’article 79 de la Loi sur les Indiens sur la foi
du rapport du ministre établissant qu’il y a eu des ma-
nœuvres frauduleuses à l’égard de cette élection.

Contents of the order Contenu de l’arrêté

(2) The order must specify the date of the first election
for the First Nation in respect of which the order is made.

(2) L’arrêté fixe, pour la première nation visée, la date de
la première élection.

Effect of order on term of office Effet sur le mandat

(3) The chief and councillors of a First Nation in respect
of which an order is made who hold office on the day on
which the order is made continue to hold office until the
day of the first election and cease to hold office on that
day.

(3) Le chef et les conseillers de la première nation visée
par l’arrêté qui sont en poste à la date de la prise de l’ar-
rêté le demeurent jusqu’à la date de la première élection
et cessent de l’être à cette date.

Exception Exception

(4) Subsection 7(1) does not apply to the council that is
in office on the day on which the order is made.

(4) Le paragraphe 7(1) ne s’applique pas au conseil en
place à la date de la prise de l’arrêté.

Change of name Changement de nom

4 In the event of a change to the name of a participating
First Nation, the Minister may, by order, amend the
schedule to reflect the change.

4 Le ministre peut, par arrêté, apporter à l’annexe les
modifications appropriées à la suite du changement de
nom d’une première nation participante.

Election Dates Dates des élections

First election Première élection

5 The date of a first election must not be later than,

(a) in the case of a First Nation whose name is added
to the schedule under paragraph 3(1)(a),

(i) the day on which, but for the making of the Min-
ister’s order, the term of office of its chief and coun-
cillors would have expired, or

(ii) if that First Nation’s council has requested in
their resolution the establishment of a common
election date with five or more other First Nations
whose councils have made a similar request, one
year after the earliest day on which, but for the or-
der, the term of office of the chief and councillors of
any one of those First Nations would have expired;
and

(b) in the case of a First Nation whose name is added
to the schedule under paragraph 3(1)(b) or (c), six
months after the day on which the order is made.

5 La date de la première élection ne peut être posté-
rieure à la date suivante, selon le cas :

a) s’agissant d’une première nation dont le nom est
ajouté à l’annexe en vertu de l’alinéa 3(1)a) :

(i) soit la date à laquelle, n’eût été la prise de l’arrê-
té, le mandat de son chef et de ses conseillers aurait
pris fin,

(ii) soit, s’agissant d’une première nation dont le
conseil a demandé dans sa résolution que la date de
la première élection soit la même que celle d’au
moins cinq autres premières nations dont le conseil
a présenté une demande semblable, la date qui suit
d’un an la date la plus rapprochée à laquelle, n’eût
été la prise de l’arrêté, le mandat du chef et des
conseillers de l’une de ces premières nations aurait
pris fin;

b) s’agissant d’une première nation dont le nom est
ajouté à l’annexe en vertu des alinéas 3(1)b) ou c), la
date qui suit de six mois la prise de l’arrêté.
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Subsequent elections Élections subséquentes

6 Subsequent elections, other than by-elections, must be
held within the period of 30 days before the day on which
the term of office of the incumbent chief and councillors
expires.

6 Les élections subséquentes, autres que partielles, sont
tenues dans les trente jours précédant la date à laquelle
prend fin le mandat du chef et des conseillers en poste.

Council Conseil

Composition Composition

7 (1) The council of a participating First Nation is to
consist of one chief and, for every 100 members of that
First Nation, one councillor, but the number of council-
lors is not to be less than two or more than 12.

7 (1) Le conseil d’une première nation participante se
compose d’un chef, ainsi que d’au moins deux et d’au
plus douze conseillers, à raison d’un conseiller pour cent
membres de la première nation.

Reduction — number of councillors Réduction du nombre de postes de conseiller

(2) Despite subsection (1), the council may, by resolu-
tion, reduce the number of councillor positions but to not
less than two. The reduction is applicable as of the next
election that is not a by-election.

(2) Malgré le paragraphe (1), le conseil peut, par résolu-
tion, réduire le nombre de postes de conseiller sans tou-
tefois aller en deçà de deux; la réduction s’applique à
compter de l’élection suivante qui n’est pas une élection
partielle.

Statutory Instruments Act Loi sur les textes réglementaires
8 The resolution referred to in subsection 7(2) is not
subject to the Statutory Instruments Act.

8 La résolution visée au paragraphe 7(2) n’est pas assu-
jettie à la Loi sur les textes réglementaires.

Candidates Candidats

Eligibility Éligibilité

9 (1) Only an elector of a participating First Nation is el-
igible to be nominated as a candidate for the position of
chief or councillor of that First Nation.

9 (1) Seul l’électeur d’une première nation participante
peut être présenté comme candidat au poste de chef ou à
un poste de conseiller de cette première nation.

Limitation Limite

(2) An elector is not to be nominated as a candidate for
the position of chief and the position of councillor in the
same election.

(2) Sa candidature ne peut toutefois être présentée que
pour un seul de ces postes lors de la même élection.

Nomination Présentation

(3) An elector becomes a candidate only if

(a) their nomination is moved and seconded, in the
manner prescribed by regulation, by other electors of
the First Nation;

(b) they provide their consent to be a candidate; and

(c) the fee imposed on them under section 11, if any,
is remitted.

(3) Il ne devient candidat que lorsque les conditions sui-
vantes sont réunies :

a) sa candidature est présentée et appuyée, selon les
modalités réglementaires, par des électeurs de la pre-
mière nation visée;

b) il consent à devenir candidat;

c) la caution imposée, le cas échéant, en vertu de l’ar-
ticle 11 est versée.
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Limitation Limite

(4) An elector must not nominate more than one candi-
date for each position to be filled.

(4) Un électeur ne peut présenter plus d’une candidature
par poste à combler.

Prohibition Interdiction

10 A person must not, in connection with an election,
consent to be a candidate knowing that they are not eligi-
ble to be a candidate.

10 Nul ne peut, relativement à une élection, consentir à
devenir candidat, sachant qu’il est inhabile à l’être.

Candidacy fee Caution

11 Participating First Nations may, if authorized to do
so by regulation, impose a fee of up to $250 on each can-
didate in an election, to be refunded if the candidate re-
ceives more than five per cent of the total votes cast.

11 Si elles y sont autorisées par règlement, les premières
nations participantes peuvent imposer une caution de
250 $ ou moins pour chaque candidat à une élection;
celle-ci est remboursable si le candidat recueille plus de
cinq pour cent des suffrages.

Prohibition Interdictions

12 A person must not, in connection with an election,

(a) by intimidation or duress, attempt to influence an-
other person to

(i) nominate or refrain from nominating a particu-
lar candidate,

(ii) accept or decline a nomination, or

(iii) withdraw as a candidate;

(b) act, or incite another person to act, in a disorderly
manner, with the intention of disrupting the conduct
of a nomination meeting; or

(c) knowingly publish a false statement that a candi-
date is withdrawing or has withdrawn their candidacy.

12 Nul ne peut, relativement à une élection :

a) par intimidation ou par la contrainte, inciter une
autre personne :

(i) à présenter une candidature ou à s’abstenir d’en
présenter une,

(ii) à accepter ou à décliner sa mise en candidature,

(iii) à retirer sa candidature;

b) agir d’une manière désordonnée ou inciter une
autre personne à agir ainsi, dans l’intention de pertur-
ber la conduite d’une assemblée de mise en candida-
ture;

c) publier sciemment une fausse déclaration selon la-
quelle un candidat se désisterait ou se serait désisté.

Order to leave Ordre de quitter

13 (1) An electoral officer or deputy electoral officer
may order a person to leave a nomination meeting if the
person is committing an offence under this Act that
threatens the maintenance of order at the meeting, or if
the officer believes on reasonable grounds that the per-
son has done so.

13 (1) Le président d’élection ou le président d’élection
adjoint peut ordonner à une personne de quitter le lieu
d’une assemblée de mise en candidature si cette per-
sonne commet une infraction à la présente loi qui me-
nace l’ordre public dans ce lieu ou s’il a des motifs raison-
nables de croire qu’elle a commis une telle infraction.

Obligation Devoir d’obéir

(2) A person to whom an order is given under subsection
(1) must obey it without delay.

(2) La personne visée par l’ordre d’expulsion doit y obéir
sans délai.

Ballots Bulletins de vote

Prohibition Interdictions

14 A person must not, in connection with an election, 14 Nul ne peut, relativement à une élection :
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(a) provide a false name in order to obtain a ballot;

(b) possess a ballot that was not provided to them in
accordance with the regulations;

(c) purchase a mail-in ballot that was issued to anoth-
er person;

(d) sell or give away a mail-in ballot; or

(e) print or reproduce a ballot with the intention that
the print or reproduction be used as a genuine ballot,
unless that person is authorized to do so under the
regulations.

a) demander un bulletin de vote sous un faux nom;

b) avoir en sa possession un bulletin de vote qui ne lui
a pas été fourni en conformité avec les règlements;

c) acheter le bulletin de vote postal d’une autre per-
sonne;

d) vendre ou donner un bulletin de vote postal;

e) sauf s’il y est autorisé par règlement, imprimer ou
reproduire un bulletin de vote dans l’intention que
l’impression ou la reproduction soit utilisée comme
bulletin authentique.

Voting Exercice du droit de vote

Elector entitled to vote Droit de vote

15 (1) Subject to subsection (2), only an elector of a par-
ticipating First Nation is entitled to vote in an election
held by that First Nation.

15 (1) Sous réserve du paragraphe (2), seul l’électeur
d’une première nation participante est habile à voter à
chaque élection de celle-ci.

Exception Exception

(2) An elector who is appointed as the electoral officer in
respect of an election is not entitled to vote in that elec-
tion.

(2) L’électeur qui est nommé président d’élection est in-
habile à voter à l’élection à laquelle il est affecté.

Prohibition — any person Interdictions générales

16 A person must not, in connection with an election,

(a) vote or attempt to vote knowing that they are not
entitled to vote;

(b) attempt to influence another person to vote know-
ing that the other person is not entitled to do so;

(c) knowingly use a forged ballot;

(d) put a ballot into a ballot box knowing that they are
not authorized to do so under the regulations;

(e) by intimidation or duress, attempt to influence an-
other person to vote or refrain from voting or to vote
or refrain from voting for a particular candidate; or

(f) offer money, goods, employment or other valuable
consideration in an attempt to influence an elector to
vote or refrain from voting or to vote or refrain from
voting for a particular candidate.

16 Nul ne peut, relativement à une élection :

a) voter ou tenter de voter sachant qu’il est inhabile à
voter;

b) inciter une autre personne à voter sachant que
celle-ci est inhabile à voter;

c) faire sciemment usage d’un faux bulletin de vote;

d) déposer dans une urne un bulletin de vote sachant
qu’il n’y est pas autorisé par règlement;

e) par intimidation ou par la contrainte, inciter une
autre personne à voter ou à s’abstenir de voter, ou en-
core à voter ou à s’abstenir de voter pour un candidat
donné;

f) offrir de l’argent, des biens, un emploi ou toute
autre contrepartie valable en vue d’inciter un électeur
à voter ou à s’abstenir de voter, ou encore à voter ou à
s’abstenir de voter pour un candidat donné.

Prohibition — elector Interdictions visant l’électeur

17 An elector must not, in connection with an election, 17 Nul électeur ne peut, relativement à une élection :
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(a) intentionally vote more than once in respect of any
given position of chief or councillor; or

(b) accept or agree to accept money, goods, employ-
ment or other valuable consideration to vote or refrain
from voting or to vote or refrain from voting for a par-
ticular candidate.

a) voter intentionnellement plus d’une fois à l’égard
de chacun des postes de chef ou de conseiller;

b) accepter ou convenir d’accepter de l’argent, des
biens, un emploi ou toute autre contrepartie valable
pour voter ou s’abstenir de voter, ou encore pour voter
ou s’abstenir de voter pour un candidat donné.

Secrecy of voting Vote secret

18 Voting at an election is to be conducted by secret bal-
lot.

18 Le vote à une élection se tient par scrutin secret.

Prohibition — elector Interdictions visant l’électeur

19 An elector must not, in connection with an election,

(a) show their ballot, when marked, to reveal the
name of the candidate for whom the elector has voted,
other than in accordance with the regulations; or

(b) in the polling station, openly declare for whom the
elector intends to vote or has voted.

19 Nul électeur ne peut, relativement à une élection :

a) montrer son bulletin de vote, une fois marqué,
pour révéler le nom du candidat pour lequel il a voté,
sauf en conformité avec les règlements;

b) dans un bureau de scrutin, déclarer ouvertement
en faveur de qui il a l’intention de voter ou pour qui il
a voté.

Polling Stations Bureaux de scrutin

Prohibition Interdictions

20 A person must not, in connection with an election,

(a) post or display in, or on the exterior surface of, a
polling station any campaign literature or other mate-
rial that promotes or opposes the election of a particu-
lar candidate;

(b) within hearing distance of a polling station, orally
promote or oppose the election of a candidate;

(c) in a polling station, attempt to influence an elector
to vote or refrain from voting or to vote or refrain from
voting for a particular candidate; or

(d) act, or incite another person to act, in a disorderly
manner with the intention of disrupting the conduct of
the vote in a polling station.

20 Nul ne peut, relativement à une élection :

a) afficher ou exhiber, dans un bureau de scrutin ou
sur les aires extérieures de celui-ci, du matériel de
propagande en faveur ou à l’encontre de l’élection d’un
candidat donné;

b) favoriser verbalement l’élection d’un candidat ou
s’y opposer en étant à portée de voix d’un bureau de
scrutin;

c) inciter, dans un bureau de scrutin, un électeur à vo-
ter ou à s’abstenir de voter, ou encore à voter ou à
s’abstenir de voter pour un candidat donné;

d) agir d’une manière désordonnée ou inciter une
autre personne à agir ainsi, dans l’intention de pertur-
ber le déroulement du vote dans un bureau de scrutin.

Order to leave Ordre de quitter

21 (1) An electoral officer or deputy elector officer may
order a person to leave a polling station if the person is
committing an offence under this Act that threatens the
maintenance of order at the polling station, or if the offi-
cer believes on reasonable grounds that a person has
done so.

21 (1) Le président d’élection ou le président d’élection
adjoint peut ordonner à une personne de quitter le bu-
reau de scrutin si cette personne commet une infraction à
la présente loi qui menace l’ordre public dans ce bureau
ou s’il a des motifs raisonnables de croire qu’elle a com-
mis une telle infraction.
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Obligation Devoir d’obéir

(2) A person to whom an order is given under subsection
(1) must obey it without delay.

(2) La personne visée par l’ordre d’expulsion doit y obéir
sans délai.

Prohibition Interdiction

22 A person must not, in connection with an election,
destroy, take, open or otherwise interfere with a ballot
box knowing that they are not authorized to do so under
the regulations.

22 Nul ne peut, relativement à une élection, détruire,
prendre, ouvrir ou autrement manipuler une urne sa-
chant qu’il n’y est pas autorisé par les règlements.

Awarding of Positions Attribution des postes

Chief and councillor positions Postes de chef et de conseiller

23 The chief and councillor positions of a participating
First Nation are awarded to the candidates for those po-
sitions who receive the highest number of votes.

23 Les postes de chef et de conseiller au sein d’une pre-
mière nation participante sont attribués aux candidats à
ces postes qui ont obtenu le plus grand nombre de voix.

Tied vote Égalité de voix

24 If it is not possible to award a position under section
23 because there are two or more candidates with the
same number of votes, the electoral officer must conduct
a draw to break the tie.

24 S’il est impossible d’attribuer un poste en vertu de
l’article 23 pour cause d’égalité de voix entre les candi-
dats, le président d’élection procède à un tirage au sort
pour déterminer à quel candidat le poste sera attribué.

By-Elections Élection partielle

By-elections Élection partielle

25 If the chief or a councillor of a participating First Na-
tion ceases to hold office more than three months before
the day on which their term of office would have expired
under subsection 28(1) or section 29, the council of that
First Nation may direct that a by-election be held for that
position, in accordance with the regulations.

25 Lorsque le poste de chef ou un poste de conseiller
d’une première nation participante devient vacant plus
de trois mois avant la date de la fin du mandat prévu au
paragraphe 28(1) ou à l’article 29, selon le cas, le conseil
de cette première nation peut ordonner la tenue, en
conformité avec les règlements, d’une élection partielle
pour le pourvoir.

Obstruction of Elections Entrave à la tenue d’élections

Prohibition Interdiction

26 A person must not intentionally obstruct an electoral
officer or deputy electoral officer in the performance of
their duties.

26 Nul ne peut entraver intentionnellement l’action du
président d’élection ou du président d’élection adjoint
dans l’exercice de ses attributions.

Prohibition Interdiction

27 A person must not, in a manner that this Act does not
otherwise prohibit, intentionally obstruct the conduct of
an election.

27 Nul ne peut, d’une manière qui n’est pas autrement
interdite par la présente loi, entraver intentionnellement
la tenue d’élections.
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Term of Office Mandat des élus

Term of office Mandat

28 (1) Subject to subsection (2) and section 29, the chief
and councillors of a participating First Nation hold office
for four years commencing at the expiry of the term of of-
fice of the chief and councillors that they replace.

28 (1) Sous réserve du paragraphe (2) et de l’article 29,
le mandat du chef et des conseillers d’une première na-
tion participante commence à la fin de celui du chef et
des conseillers qu’ils remplacent et dure quatre ans.

Term of office ceases Vacance

(2) A chief or councillor of a participating First Nation
ceases to hold office if

(a) they are convicted of an indictable offence and
sentenced to a term of imprisonment of more than 30
consecutive days;

(b) they are convicted of an offence under this Act;

(c) they die or resign from office;

(d) a court sets aside their election under subsection
35(1); or

(e) they are removed from office by means of a peti-
tion in accordance with the regulations.

(2) Le poste de chef ou de conseiller d’une première na-
tion participante devient vacant dans l’un ou l’autre des
cas suivants :

a) le titulaire est déclaré coupable d’un acte criminel
et a été condamné à une peine d’emprisonnement de
plus de trente jours consécutifs;

b) il est condamné pour une infraction à la présente
loi;

c) il meurt ou démissionne;

d) un tribunal invalide son élection en vertu du para-
graphe 35(1);

e) il est révoqué de son poste au moyen d’une pétition
présentée en conformité avec les règlements.

Term of office after by-election Mandat — élection partielle

29 A chief or councillor who is elected in a by-election
held under section 25 holds office commencing on the
date of their election for the remainder of the term of of-
fice that they were elected to fill.

29 Le mandat du chef ou du conseiller élu dans le cadre
d’une élection partielle tenue en vertu de l’article 25 com-
mence à la date de cette élection et prend fin à la date à
laquelle se serait terminé le mandat du chef ou du
conseiller, selon le cas, si son poste n’était pas devenu va-
cant.

Contested Elections Contestation de l’élection

Means of contestation Mode de contestation

30 The validity of the election of the chief or a councillor
of a participating First Nation may be contested only in
accordance with sections 31 to 35.

30 La validité de l’élection du chef ou d’un conseiller
d’une première nation participante ne peut être contestée
que sous le régime des articles 31 à 35.

Contestation of election Contestation

31 An elector of a participating First Nation may, by ap-
plication to a competent court, contest the election of the
chief or a councillor of that First Nation on the ground
that a contravention of a provision of this Act or the regu-
lations is likely to have affected the result.

31 Tout électeur d’une première nation participante
peut, par requête, contester devant le tribunal compétent
l’élection du chef ou d’un conseiller de cette première na-
tion pour le motif qu’une contravention à l’une des dispo-
sitions de la présente loi ou des règlements a vraisembla-
blement influé sur le résultat de l’élection.



First Nations Elections Élections au sein de premières nations
Contested Elections Contestation de l’élection
Sections 32-37 Articles 32-37

Current to February 14, 2019

Last amended on January 31, 2019

10 À jour au 14 février 2019

Dernière modification le 31 janvier 2019

Time limit Délai de présentation

32 An application must be filed within 30 days after the
day on which the results of the contested election were
announced.

32 La requête en contestation doit être présentée dans
les trente jours suivant la date à laquelle les résultats de
l’élection contestée sont annoncés.

Competent courts Compétence

33 The following courts are competent courts for the
purpose of section 31:

(a) the Federal Court; and

(b) the superior court of a province in which one or
more of the participating First Nation’s reserves are
located.

33 Pour l’application de l’article 31, constituent le tribu-
nal compétent pour entendre la requête la Cour fédérale
ou la cour supérieure siégeant dans la province où se
trouve une ou plusieurs réserves de la première nation
participante en cause.

Service of application Signification

34 An application must be served by the applicant on
the electoral officer and all the candidates who partici-
pated in the contested election.

34 Le requérant signifie sa requête au président d’élec-
tion et aux candidats ayant participé à l’élection contes-
tée.

Court may set aside election Décision du tribunal

35 (1) After hearing the application, the court may, if
the ground referred to in section 31 is established, set
aside the contested election.

35 (1) Au terme de l’audition, le tribunal peut, si le mo-
tif visé à l’article 31 est établi, invalider l’élection contes-
tée.

Duties of court clerk Transmission de la décision

(2) If the court sets aside an election, the clerk of the
court must send a copy of the decision to the Minister.

(2) Lorsque le tribunal invalide une élection, le greffier
expédie un exemplaire de la décision au ministre.

Petition for Removal from Office Pétition visant la révocation du
chef ou d’un conseiller

Prohibition Interdictions

36 A person must not

(a) provide money, goods, employment or other valu-
able consideration to another person for the purpose
of obtaining their signature on a petition for the re-
moval from office of a chief or councillor of a partici-
pating First Nation; or

(b) accept money, goods, employment or other valu-
able consideration in exchange for their signature on
such a petition.

36 Nul ne peut :

a) fournir de l’argent, des biens, un emploi ou toute
autre contrepartie valable à une personne dans le but
d’obtenir sa signature sur une pétition faite en vue de
la révocation du chef ou d’un conseiller d’une pre-
mière nation participante;

b) accepter une telle contrepartie en échange de sa si-
gnature sur une telle pétition.

Offences Infractions

Offences Infractions

37 (1) Every person is guilty of an offence who contra-
venes paragraph 16(a) or (b) or 17(a), section 22 or para-
graph 36(a).

37 (1) Commet une infraction quiconque contrevient à
l’un des alinéas 16a) et b) et 17a), à l’article 22 ou à l’ali-
néa 36a).
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Offences to which an additional penalty applies Infractions auxquelles s’applique la peine
additionnelle

(2) Every person is guilty of an offence who contravenes

(a) section 10; or

(b) section 12, paragraph 14(a), (c) or (e), 16(c), (e) or
(f) or 20(d) or section 26 or 27.

(2) Commet une infraction quiconque contrevient à l’une
des dispositions suivantes :

a) l’article 10;

b) l’article 12, l’un des alinéas 14a), c) et e), 16c), e) et
f) et 20d) ou l’un des articles 26 et 27.

Offences — subsections 13(2) and 21(2) Infractions pour contravention à l’un des paragraphes
13(2) et 21(2)

(3) Every person who intentionally contravenes subsec-
tion 13(2) or 21(2) is guilty of an offence.

(3) Commet une infraction quiconque contrevient inten-
tionnellement à l’un des paragraphes 13(2) et 21(2).

Offences Infractions

38 (1) Every person is guilty of an offence who contra-
venes paragraph 16(d), 17(b), 19(b) or 36(b).

38 (1) Commet une infraction quiconque contrevient à
l’un des alinéas 16d), 17b), 19b) et 36b).

Strict liability offence Infraction de responsabilité stricte

(2) An electoral officer who fails to perform their duty
under section 24 or an electoral officer or deputy elec-
toral officer who fails to perform any of their duties un-
der the regulations is guilty of an offence.

(2) Commet une infraction le président d’élection qui
omet de s’acquitter de la fonction que lui confère l’article
24 ou le président d’élection ou président d’élection ad-
joint qui omet de s’acquitter de l’une quelconque des
fonctions que lui confèrent les règlements.

Due diligence defence Disculpation : précautions voulues

(3) A person is not to be found guilty of an offence under
subsection (2) if they establish that they exercised due
diligence to prevent the commission of the offence.

(3) Nul ne peut être déclaré coupable de l’infraction pré-
vue au paragraphe (2) s’il prouve qu’il a pris toutes les
précautions voulues pour prévenir sa perpétration.

Offences — paragraphs 14(b) and (d), 19(a) and 20(a)
to (c)

Infractions pour contravention à l’un des alinéas 14b)
et d), 19a) et 20a) à c)

(4) Every person who intentionally contravenes any of
paragraphs 14(b) and (d), 19(a) and 20(a) to (c) is guilty
of an offence.

(4) Commet une infraction quiconque contrevient inten-
tionnellement à l’un des alinéas 14b) et d), 19a) et 20a) à
c).

Penalties Peines

Dual procedure Double procédure

39 (1) Every person who is guilty of an offence under
section 37 is liable

(a) on conviction on indictment, to a fine of not more
than $5,000 or to imprisonment for a term of not more
than five years, or to both; or

(b) on summary conviction, to a fine of not more
than $2,000 or to imprisonment for a term of not more
than six months, or to both.

39 (1) Quiconque commet une infraction visée à l’article
37 est passible, sur déclaration de culpabilité :

a) par mise en accusation, d’une amende maximale de
5 000 $ et d’un emprisonnement maximal de cinq ans,
ou de l’une de ces peines;

b) par procédure sommaire, d’une amende maximale
de 2 000 $ et d’un emprisonnement maximal de six
mois, ou de l’une de ces peines.
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Summary conviction Procédure sommaire

(2) Every person who is guilty of an offence under sec-
tion 38 is liable on summary conviction to a fine of not
more than $1,000 or to imprisonment for a term of not
more than three months, or to both.

(2) Quiconque commet une infraction visée à l’article 38
est passible, sur déclaration de culpabilité par procédure
sommaire, d’une amende maximale de 1 000 $ et d’un
emprisonnement maximal de trois mois, ou de l’une de
ces peines.

Additional penalty Peine additionnelle

40 Any person who is convicted of an offence under
paragraph 37(2)(a), or any candidate who is convicted of
an offence under paragraph 37(2)(b), in addition to any
other punishment for that offence prescribed by this Act,
is not eligible to be elected as chief or councillor of a par-
ticipating First Nation during the five years after the date
of conviction.

40 Quiconque commet l’infraction visée à l’alinéa
37(2)a) ou le candidat qui commet l’infraction visée à l’a-
linéa 37(2)b) est, pendant les cinq ans qui suivent sa
condamnation, en sus de toute autre peine prévue par la
présente loi à l’égard de cette infraction, inéligible au
poste de chef ou de conseiller d’une première nation par-
ticipante.

Regulations Règlements

Regulations Règlements

41 The Governor in Council may make regulations with
respect to elections, including regulations respecting

(a) the appointment, powers, duties and removal of
electoral officers and deputy electoral officers;

(b) the requirement that electoral officers be certified,
the certification process and the grounds for with-
drawing certification;

(c) the manner of identifying electors of a participat-
ing First Nation;

(d) the manner in which candidates may be nominat-
ed;

(e) the imposition, by participating First Nations, of a
fee on each candidate in accordance with section 11;

(f) the manner in which voting is to be carried out, in-
cluding

(i) permitting the electoral officer to establish
polling stations and advance polling stations,

(ii) procedures for obtaining and using mail-in bal-
lots, and

(iii) the counting of votes;

(g) the removal from office of a chief or councillor of a
participating First Nation by means of a petition, in-
cluding

(i) the percentage of electors of that First Nation
who must sign that petition, and

41 Le gouverneur en conseil peut prendre des règle-
ments régissant les élections et, notamment, des règle-
ments concernant :

a) la nomination, les attributions et la révocation des
présidents d’élection et des présidents d’élection ad-
joints;

b) l’obligation pour les présidents d’élection d’être ac-
crédités, le processus d’accréditation et les motifs pour
lesquels cette accréditation peut être retirée;

c) la façon d’identifier les électeurs d’une première
nation participante;

d) le processus de mise en candidature;

e) l’imposition par les premières nations participantes
d’une caution pour chaque candidat, en conformité
avec l’article 11;

f) le déroulement du vote, notamment :

(i) la faculté du président d’élection d’établir des
bureaux de scrutin et des bureaux de vote par anti-
cipation,

(ii) la façon d’obtenir un bulletin de vote postal et
de s’en servir,

(iii) le dépouillement des bulletins de vote;

g) la révocation du chef ou d’un conseiller d’une pre-
mière nation participante au moyen d’une pétition à
cet effet et, notamment :
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(ii) the period during which that petition is to be
filed;

(h) the holding of by-elections; and

(i) anything else that by this Act is to be prescribed.

(i) le pourcentage nécessaire d’électeurs de cette
première nation qui doivent signer la pétition,

(ii) la période au cours de laquelle la pétition doit
être présentée;

h) la tenue d’élections partielles;

i) toute mesure d’ordre réglementaire prévue par la
présente loi.

Removal from Schedule Retrait de l’annexe

Removing a participating First Nation from the
schedule

Retrait de l’annexe : nom d’une première nation
participante

42 (1) If a participating First Nation’s council has pro-
vided to the Minister a proposed community election
code and a resolution requesting that the name of that
First Nation be removed from the schedule, the Minister
may, by order, remove the name from the schedule if

(a) the code establishes a procedure for its amend-
ment;

(b) the code and the request were approved by a ma-
jority of the votes cast in a secret vote in which a ma-
jority of the electors of that First Nation participated;

(c) the code has been published by that First Nation
on a website maintained by or for it or in the First Na-
tions Gazette; and

(d) there are no outstanding charges under this Act
against any member of that First Nation.

42 (1) Si le conseil d’une première nation participante
lui fournit un projet de code électoral communautaire,
ainsi qu’une résolution dans laquelle il lui demande de
radier de l’annexe le nom de cette première nation, le mi-
nistre peut, par arrêté, radier ce nom de l’annexe si, à la
fois :

a) le projet de code prévoit une procédure permettant
de le modifier;

b) la demande et le projet de code ont reçu l’appui de
la majorité des voix exprimées lors d’un vote secret
auquel la majorité des électeurs de la première nation
ont participé;

c) le projet de code a été publié par la première nation
soit dans un site Internet qu’elle tient ou qui est tenu
pour elle, soit dans la Gazette des premières nations;

d) aucune accusation fondée sur la présente loi ne
pèse contre un membre de cette première nation.

Effective date of community election code Entrée en vigueur du code électoral communautaire

(2) The community election code comes into force on the
day on which the Minister’s order is made.

(2) Le code électoral communautaire entre en vigueur à
la date de la prise de l’arrêté.

Amendments Modifications

(3) Amendments to the community election code come
into force on the day on which they are published by the
First Nation on a website maintained by or for it or in the
First Nations Gazette.

(3) Les modifications apportées au code électoral com-
munautaire entrent en vigueur à la date de leur publica-
tion par la première nation soit dans un site Internet te-
nu par elle ou pour elle, soit dans la Gazette des
premières nations.

Statutory Instruments Act Loi sur les textes réglementaires
(4) The community election code is not subject to the
Statutory Instruments Act.

(4) Le code électoral communautaire n’est pas assujetti à
la Loi sur les textes réglementaires.
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Meaning of community election code Définition de code électoral communautaire

(5) In this section, community election code means a
written code that sets out rules regarding the election of
the chief and councillors of a First Nation.

(5) Au présent article, code électoral communautaire
s’entend d’un code écrit prévoyant des règles sur l’élec-
tion du chef et des conseillers d’une première nation.

Consequential Amendment to
the Indian Act

Modification corrélative à la Loi
sur les Indiens

43 [Amendment] 43 [Modification]

Coming into Force Entrée en vigueur

Order in council Décret
*44 The provisions of this Act come into force on
a day or days to be fixed by order of the Governor
in Council.
* [Note: Act in force April 2, 2015, see SI/2015-27.]

*44 Les dispositions de la présente loi entrent en
vigueur à la date ou aux dates fixées par décret.
* [Note : Loi en vigueur le 2 avril 2015, voir TR/2015-27.]
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SCHEDULE

(Sections 2 to 5 and 42)

ANNEXE

(articles 2 à 5 et 42)

Participating First Nations Premières nations participantes
1 Madawaska Maliseet First Nation

2 Micmacs of Gesgapegiag

3 English River First Nation

4 Bunibonibee Cree Nation

5 George Gordon First Nation

6 Red Pheasant First Nation

7 Pabineau First Nation

8 Membertou First Nation

9 The Key First Nation

10 Stswecemc Xgattem First Nation

11 Ashcroft Band

12 Burns Lake Band

13 Chippewas of Rama First Nation

14 Indian Island Band

15 Waycobah First Nation

16 Gull Bay

17 Eskasoni

18 Chippewas of Georgina Island

19 Nooaitch Indian Band

20 Musqueam Indian Band

21 Wuskwi Sipihk First Nation

22 Skownan First Nation

23 Tobique

24 Beaver First Nation

25 Canoe Lake Cree First Nation

26 Pine Creek First Nation

27 Flying Dust First Nation

28 Fishing Lake First Nation

29 Waywayseecappo First Nation

30 Mistawasis Nehiyawak

31 Birdtail Sioux First Nation

32 Tla-o-qui-aht First Nations

33 Gitwangak Band

34 Songhees Nation

35 Pic Mobert First Nation

36 Ahtahkakoop

37 Gitsegukla Band

38 Black River First Nation

39 Moose Deer Point First Nation

40 Oromocto

41 Sakimay First Nations

1 Madawaska Maliseet First Nation

2 Micmacs of Gesgapegiag

3 English River First Nation

4 Bunibonibee Cree Nation

5 Première nation George Gordon First Nation

6 Première nation Red Pheasant First Nation

7 Première nation Pabineau First Nation

8 Première Nation de Membertou

9 Première Nation Key

10 Première Nation Stswecemc Xgattem

11 Bande d’Ashcroft

12 Bande de Burns Lake

13 Première Nation des Chippewas de Rama

14 Bande d’Indian Island

15 Première Nation de Waycobah

16 Gull Bay

17 Eskasoni

18 Chippewas de Georgina Island

19 Bande indienne Nooaitch

20 Bande indienne des Musqueams

21 Première Nation de Wuskwi Sipihk

22 Première Nation de Skownan

23 Tobique

24 Première Nation Beaver

25 Première Nation des Cris de Canoe Lake

26 Première Nation Pine Creek

27 Première Nation Flying Dust

28 Première Nation du lac Fishing

29 Première Nation Waywayseecappo

30 Mistawasis Nehiyawak

31 Première Nation des Sioux Birdtail

32 Premières Nations des Tlaoquiahts

33 Bande des Gitwangaks

34 Nation des Songhees

35 Première Nation Pic Mobert

36 Ahtahkakoop

37 Bande Gitsegukla

38 Première Nation Black River

39 Première Nation Moose Deer Point

40 Oromocto

41 Premières Nations Sakimay
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42 Pheasant Rump Nakota First Nation

43 Fort Folly First Nation

44 Day Star First Nation

45 Elsipogtog First Nation

46 Kingsclear First Nation

47 Eel Ground First Nation

48 Lake St. Martin First Nation

49 Metepenagiag Mi’kmaq Nation

50 Wagmatcook First Nation

51 Nigigoonsiminikaaning First Nation

52 Potlotek First Nation

53 Dakota Tipi First Nation

54 Shuswap Indian Band

55 Paul First Nation

56 Biinjitiwaabik Zaaging Anishinaabek

57 Woodstock First Nation

58 Makwa Sahgaiehcan First Nation

59 Peguis First Nation

60 Fort William First Nation

61 Keeseekoowenin First Nation

62 Roseau River Anishinabe First Nation
2014, c. 5, Sch.; SOR/2015-136, s. 1; SOR/2015-149, s. 1; SOR/2015-208, s. 1; SOR/
2015-218, s. 1; SOR/2016-2, s. 1; SOR/2016-53, s. 1; SOR/2016-55, s. 1; SOR/2016-57, s.
1; SOR/2016-110, s. 1; SOR/2016-112, s. 1; SOR/2016-114, s. 1; SOR/2016-116, s. 1; SOR/
2016-118, s. 1; SOR/2016-215, s. 1; SOR/2016-217, s. 1; SOR/2016-219, s. 1; SOR/
2016-221, s. 1; SOR/2016-223, s. 1; SOR/2016-225, s. 1; SOR/2016-237, s. 1; SOR/
2016-246, s. 1; SOR/2016-248, s. 1; SOR/2016-250, s. 1; SOR/2016-264, s. 1; SOR/
2016-266, s. 1; SOR/2016-330, s. 1; SOR/2016-332, s. 1; SOR/2016-334, s. 1; SOR/2017-3,
s. 1; SOR/2017-5, s. 1; SOR/2017-30, s. 1; SOR/2017-32, s. 1; SOR/2017-34, s. 1; SOR/
2017-64, s. 1; SOR/2017-66, s. 1; SOR/2017-97, s. 1; SOR/2017-99, s. 1; SOR/2017-102, s.
1; SOR/2017-152, s. 1; SOR/2017-153, s. 1; SOR/2017-188, s. 1; SOR/2017-190, s. 1; SOR/
2017-240, s. 1; SOR/2017-242, s. 1; SOR/2018-30, s. 1; SOR/2018-74, s. 1; SOR/2018-91,
s. 1; SOR/2018-93, s. 1; SOR/2018-95, s. 1; SOR/2018-106, s. 1; SOR/2018-154, s. 1; SOR/
2018-173, s. 1; SOR/2018-175, s. 1; SOR/2018-181, s. 1; SOR/2018-200, s. 1; SOR/
2018-267, s. 1; SOR/2019-9, s. 1; SOR/2019-14, s. 1; SOR/2019-28, s. 1; SOR/2019-30, s.
1.

42 Première Nation nakota Pheasant Rump

43 Première Nation du Fort-Folly

44 Première Nation Day Star

45 Première Nation Elsipogtog

46 Première Nation de Kingsclear

47 Première Nation d’Eel Ground

48 Première Nation du lac Saint-Martin

49 Nation micmaque Metepenagiag

50 Première Nation Wagmatcook

51 Première Nation Nigigoonsiminikaaning

52 Première Nation Potlotek

53 Première Nation Dakota Tipi

54 Bande indienne Shuswap

55 Première Nation Paul

56 Biinjitiwaabik Zaaging Anishinaabek

57 Première Nation de Woodstock

58 Première Nation de Makwa Sahgaiehcan

59 Première Nation Peguis

60 Première Nation du fort William

61 Première Nation Keeseekoowenin

62 Première Nation anishinabe de la rivière Roseau
2014, ch. 5, ann.; DORS/2015-136, art. 1; DORS/2015-149, art. 1; DORS/2015-208, art. 1;
DORS/2015-218, art. 1; DORS/2016-2, art. 1; DORS/2016-53, art. 1; DORS/2016-55, art.1;
DORS/2016-57, art. 1; DORS/2016-110, art. 1; DORS/2016-112, art. 1; DORS/2016-114,
art. 1; DORS/2016-116, art. 1; DORS/2016-118, art. 1; DORS/2016-215, art. 1; DORS/
2016-217, art. 1; DORS/2016-219, art. 1; DORS/2016-221, art. 1; DORS/2016-223, art. 1;
DORS/2016-225, art. 1; DORS/2016-237, art. 1; DORS/2016-246, art. 1; DORS/2016-248,
art. 1; DORS/2016-250, art. 1; DORS/2016-264, art. 1; DORS/2016-266, art. 1; DORS/
2016-330, art. 1; DORS/2016-332, art. 1; DORS/2016-334, art. 1; DORS/2017-3, art. 1;
DORS/2017-5, art. 1; DORS/2017-30, art. 1; DORS/2017-32, art. 1; DORS/2017-34, art. 1;
DORS/2017-64, art. 1; DORS/2017-66, art. 1; DORS/2017-97, art. 1; DORS/2017-99, art. 1;
DORS/2017-102, art. 1; DORS/2017-152, art. 1; DORS/2017-153, art. 1; DORS/2017-188,
art. 1; DORS/2017-190, art. 1; DORS/2017-240, art. 1; DORS/2017-242, art. 1; DORS/
2018-30, art. 1; DORS/2018-74, art. 1; DORS/2018-91, art. 1; DORS/2018-93, art. 1;
DORS/2018-95, art. 1; DORS/2018-106, art. 1; DORS/2018-154, art. 1; DORS/2018-173,
art. 1; DORS/2018-175, art. 1; DORS/2018-181, art. 1; DORS/2018-200, art. 1; DORS/
2018-267, art. 1; DORS/2019-9, art. 1; DORS/2019-14, art. 1; DORS/2019-28, art. 1;
DORS/2019-30, art. 1.
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RELATED PROVISIONS DISPOSITIONS CONNEXES

— SOR/2015-136, s.  2 — DORS/2015-136, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Madawaska Maliseet First Nation is fixed
as August 27, 2015.

2 En vertu du paragraphe 3(2) de la Loi sur les élections
au sein de premières nations, la date de la première élec-
tion du conseil de la première nation Madawaska Mali-
seet First Nation est fixée au 27 août 2015.

— SOR/2015-149, s.  2 — DORS/2015-149, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Micmacs of Gesgapegiag is fixed as August
20, 2015.

2 En vertu du paragraphe 3(2) de la Loi sur les élections
au sein de premières nations, la date de la première élec-
tion du conseil de la première nation Micmacs of Gesga-
pegiag est fixée au 20 août 2015.

— SOR/2015-208, s.  2 — DORS/2015-208, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the English River First Nation is fixed as Octo-
ber 26, 2015.

2 En vertu du paragraphe 3(2) de la Loi sur les élections
au sein de premières nations, la date de la première élec-
tion du conseil de la première nation English River First
Nation est fixée au 26 octobre 2015.

— SOR/2015-218, s.  2 — DORS/2015-218, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Bunibonibee Cree Nation is fixed as De-
cember 3, 2015.

2 En vertu du paragraphe 3(2) de la Loi sur les élections
au sein de premières nations, la date de la première élec-
tion du conseil de la première nation Bunibonibee Cree
Nation est fixée au 3 décembre 2015.

— SOR/2016-2,  s.  2,  as amended by SOR/
2016-28

— DORS/2016-2,  art .  2,  modifié par
DORS/2016-28

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election is fixed
as

(a) March 31, 2016 for the council of the George Gor-
don First Nation;

(b) March 18, 2016 for the council of the Red Pheasant
First Nation; and

(c) April 13, 2016 for the council of the Pabineau First
Nation.

2 En vertu du paragraphe 3(2) de la Loi sur les élections
au sein de premières nations, la date de la première élec-
tion est fixée :

a) au 31 mars 2016 pour le conseil de la première na-
tion George Gordon First Nation;

b) au 18 mars 2016 pour le conseil de la première na-
tion Red Pheasant First Nation;

c) au 13 avril 2016 pour le conseil de la Première Na-
tion de Pabineau.

— SOR/2016-53, s.  2 — DORS/2016-53, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Membertou First Nation is fixed as June
15, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de Mem-
bertou est fixée au 15 juin 2016.
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— SOR/2016-55, s.  2 — DORS/2016-55, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of The Key First Nation is fixed as October 1,
2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Key est
fixée au 1er octobre 2016.

— SOR/2016-57, s.  2 — DORS/2016-57, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Stswecemc Xgattem First Nation is fixed as
June 8, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Stswe-
cemc Xgattem est fixée au 8 juin 2016.

— SOR/2016-110, s.  2 — DORS/2016-110, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Ashcroft Band is fixed as November 7,
2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la bande d’Ashcroft est fixée
au 7 novembre 2016.

— SOR/2016-112, s.  2 — DORS/2016-112, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Burns Lake Band is fixed as October 21,
2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la bande de Burns Lake est
fixée au 21 octobre 2016.

— SOR/2016-114, s.  2 — DORS/2016-114, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Chippewas of Rama First Nation is fixed as
September 2, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation des Chip-
pewas de Rama est fixée au 2 septembre 2016.

— SOR/2016-116, s.  2 — DORS/2016-116, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Indian Island Band is fixed as November
17, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la bande d’Indian Island est
fixée au 17 novembre 2016.

— SOR/2016-118, s.  2 — DORS/2016-118, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Waycobah First Nation is fixed as August
18, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de Way-
cobah est fixée au 18 août 2016.

— SOR/2016-215, s.  2 — DORS/2016-215, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Gull Bay Band is fixed as November 26,
2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la bande de Gull Bay est
fixée au 26 novembre 2016.
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— SOR/2016-217, s.  2 — DORS/2016-217, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Wuskwi Sipihk First Nation is fixed as Oc-
tober 14, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de Wusk-
wi Sipihk est fixée au 14 octobre 2016.

— SOR/2016-219, s.  2 — DORS/2016-219, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Musqueam Indian Band is fixed as Novem-
ber 30, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Bande indienne des Mus-
queams est fixée au 30 novembre 2016.

— SOR/2016-221, s.  2 — DORS/2016-221, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Chippewas of Georgina Island is fixed as
March 21, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil des Chippewas de Georgina Is-
land est fixée au 21 mars 2017.

— SOR/2016-223, s.  2 — DORS/2016-223, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Nooaitch Indian Band is fixed as Novem-
ber 21, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Bande indienne Nooaitch
est fixée au 21 novembre 2016.

— SOR/2016-225, s.  2 — DORS/2016-225, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of Eskasoni is fixed as October 13, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil d’Eskasoni est fixée au 13 oc-
tobre 2016.

— SOR/2016-237, s.  2 — DORS/2016-237, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Skownan First Nation is fixed as November
3, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de Skow-
nan est fixée au 3 novembre 2016.

— SOR/2016-246, s.  2 — DORS/2016-246, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Tobique First Nation is fixed as November
28, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Tobique
est fixée au 28 novembre 2016.

— SOR/2016-248, s.  2 — DORS/2016-248, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Canoe Lake Cree First Nation is fixed as
December 16, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations1, la date de la pre-
mière élection du conseil de la Première Nation des Cris
de Canoe Lake est fixée au 16 décembre 2016.
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— SOR/2016-250, s.  2 — DORS/2016-250, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Beaver First Nation is fixed as November
29, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations1, la date de la pre-
mière élection du conseil de la Première Nation Beaver
est fixée au 29 novembre 2016.

— SOR/2016-264, s.  2 — DORS/2016-264, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Pine Creek First Nation is fixed as January
4, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Pine
Creek est fixée au 4 janvier 2017.

— SOR/2016-266, s.  2 — DORS/2016-266, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Flying Dust First Nation is fixed as Decem-
ber 5, 2016.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Flying
Dust est fixée au 5 décembre 2016.

— SOR/2016-330, s.  2 — DORS/2016-330, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Fishing Lake First Nation is fixed as Febru-
ary 26, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation du lac Fi-
shing est fixée au 26 février 2017.

— SOR/2016-332, s.  2 — DORS/2016-332, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Mistawasis Nehiyawak First Nation is fixed
as April 7, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la première nation Mistawa-
sis Nehiyawak est fixée au 7 avril 2017.

— SOR/2016-334, s.  2 — DORS/2016-334, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Waywayseecappo First Nation is fixed as
February 24, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Wayway-
seecappo est fixée au 24 février 2017.

— SOR/2017-3,  s.  2 — DORS/2017-3,  art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Birdtail Sioux First Nation is fixed as
March 30, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation des Sioux
Birdtail est fixée au 30 mars 2017.

— SOR/2017-5,  s.  2 — DORS/2017-5,  art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Tla-o-qui-aht First Nations is fixed as May
9, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil des Premières Nations des
Tlaoquiahts est fixée au 9 mai 2018.
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— SOR/2017-30, s.  2 — DORS/2017-30, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Songhees Nation is fixed as June 22, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Nation des Songhees est
fixée au 22 juin 2017.

— SOR/2017-32, s.  2 — DORS/2017-32, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Pic Mobert First Nation is fixed as July 27,
2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Pic Mo-
bert est fixée au 27 juillet 2017.

— SOR/2017-34, s.  2 — DORS/2017-34, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Gitwangak Band is fixed as May 8, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Bande des Gitwangaks est
fixée au 8 mai 2017.

— SOR/2017-64, s.  2 — DORS/2017-64, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Ahtahkakoop Band is fixed as June 16,
2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la bande Ahtahkakoop est
fixée au 16 juin 2017.

— SOR/2017-66, s.  2 — DORS/2017-66, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Gitsegukla Band is fixed as July 7, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Bande Gitsegukla est fixée
au 7 juillet 2017.

— SOR/2017-97, s.  2 — DORS/2017-97, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Moose Deer Point First Nation is fixed as
August 1, 2017.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Moose
Deer Point est fixée au 1er août 2017.

— SOR/2017-99, s.  2 — DORS/2017-99, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Black River First Nation is fixed as August
2, 2017.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Black Ri-
ver est fixée au 2 août 2017.

— SOR/2017-102, s.  2 — DORS/2017-102, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Oromocto First Nation is fixed as August 4,
2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation d’Oro-
mocto est fixée au 4 août 2017.
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— SOR/2017-152, s.  2 — DORS/2017-152, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Sakimay First Nations is fixed as Septem-
ber 6, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil des Premières Nations Sakimay
est fixée au 6 septembre 2017.

— SOR/2017-153, s.  2 — DORS/2017-153, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Pheasant Rump Nakota First Nation is
fixed as September 15, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation nakota
Pheasant Rump est fixée au 15 septembre 2017.

— SOR/2017-188, s.  2 — DORS/2017-188, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Fort Folly First Nation is fixed as Novem-
ber 23, 2017.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation du Fort-
Folly est fixée au 23 novembre 2017.

— SOR/2017-190, s.  2 — DORS/2017-190, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Day Star First Nation is fixed as November
15, 2017.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Day Star
est fixée au 15 novembre 2017.

— SOR/2017-240, s.  2 — DORS/2017-240, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Kingsclear First Nation is fixed as February
20, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de King-
sclear est fixée au 20 février 2018.

— SOR/2017-242, s.  2 — DORS/2017-242, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Elsipogtog First Nation is fixed as February
10, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Elsipog-
tog est fixée au 10 février 2018.

— SOR/2018-30, s.  2 — DORS/2018-30, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Eel Ground First Nation is fixed as May 10,
2018.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation d’Eel
Ground est fixée au 10 mai 2018.

— SOR/2018-74, s.  2 — DORS/2018-74, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Lake St. Martin First Nation is fixed as July
4, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation du lac
Saint-Martin est fixée au 4 juillet 2018.
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— SOR/2018-91, s.  2 — DORS/2018-91, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Metepenagiag Mi’kmaq Nation is fixed as
July 16, 2018.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Nation micmaque Mete-
penagiag est fixée au 16 juillet 2018.

— SOR/2018-93, s.  2 — DORS/2018-93, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Wagmatcook First Nation is fixed as July 4,
2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Wagmat-
cook est fixée au 4 juillet 2018.

— SOR/2018-95, s.  2 — DORS/2018-95, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Nigigoonsiminikaaning First Nation is
fixed as July 18, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Nigi-
goonsiminikaaning est fixée au 18 juillet 2018.

— SOR/2018-106, s.  2 — DORS/2018-106, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Potlotek First Nation is fixed as August 5,
2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Potlotek
est fixée au 5 août 2018.

— SOR/2018-154, s.  2 — DORS/2018-154, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Dakota Tipi First Nation is fixed as August
31, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Dakota
Tipi est fixée au 31 août 2018.

— SOR/2018-173, s.  2 — DORS/2018-173, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Shuswap Indian Band is fixed as November
1, 2018.

2 Conformément au paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Bande indienne Shuswap
est fixée au 1er novembre 2018.

— SOR/2018-175, s.  2 — DORS/2018-175, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Paul First Nation is fixed as November 2,
2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Paul est
fixée au 2 novembre 2018.

— SOR/2018-181, s.  2 — DORS/2018-181, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Biinjitiwaabik Zaaging Anishinaabek is
fixed as November 17, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de Biinjitiwaabik Zaaging Ani-
shinaabek est fixée au 17 novembre 2018.



First Nations Elections Élections au sein de premières nations
RELATED PROVISIONS DISPOSITIONS CONNEXES

Current to February 14, 2019

Last amended on January 31, 2019

24 À jour au 14 février 2019

Dernière modification le 31 janvier 2019

— SOR/2018-200, s.  2 — DORS/2018-200, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Woodstock First Nation is fixed as Decem-
ber 6, 2018.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de
Woodstock est fixée au 6 décembre 2018.

— SOR/2018-267, s.  2 — DORS/2018-267, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Peguis First Nation is fixed as March 23,
2019.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Peguis
est fixée au 23 mars 2019.

— SOR/2019-9,  s.  2 — DORS/2019-9,  art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Makwa Sahgaiehcan First Nation is fixed
as February 18, 2019.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation de Mak-
wa Sahgaiehcan est fixée au 18 février 2019.

— SOR/2019-14, s.  2 — DORS/2019-14, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Roseau River Anishinabe First Nation is
fixed as March 11, 2019.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation anishi-
nabe de la rivière Roseau est fixée au 11 mars 2019.

— SOR/2019-28, s.  2 — DORS/2019-28, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Keeseekoowenin First Nation is fixed as
April 8, 2019.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation Keesee-
koowenin est fixée au 8 avril 2019.

— SOR/2019-30, s.  2 — DORS/2019-30, art .  2

2 In accordance with subsection 3(2) of the First Na-
tions Elections Act, the date of the first election of the
council of the Fort William First Nation is fixed as April
15, 2019.

2 En application du paragraphe 3(2) de la Loi sur les
élections au sein de premières nations, la date de la pre-
mière élection du conseil de la Première Nation du fort
William est fixée au 15 avril 2019.
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P.C. 2015-436 April 2, 2015 C.P. 2015-436 Le 2 avril 2015

His Excellency the Governor General in Council, on
the recommendation of the Minister of Indian Affairs
and Northern Development, pursuant to section 41 of
the First Nations Elections Acta, makes the annexed
First Nations Elections Regulations.

Sur recommandation du ministre des Affaires in-
diennes et du Nord canadien et en vertu de l’article
41 de la Loi sur les élections au sein de premières na-
tionsa, Son Excellence le Gouverneur général en
conseil prend le Règlement sur les élections au sein
de premières nations, ci-après.

a S.C. 2014, c. 5
a L.C. 2014, ch. 5
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First Nations Elections Regulations Règlement sur les élections au sein de pre-
mières nations

Interpretation Définitions et interprétation

Definitions Définitions

1 (1) The following definitions apply in these Regula-
tions.

Act means the First Nations Elections Act. (Loi)

quorum, in relation to the council of a First Nation,
means a majority of the members of the council, or five
members if the council consists of nine or more mem-
bers. (quorum)

Register number means the number assigned to a per-
son registered under section 5 of the Indian Act. (numé-
ro de registre)

1 (1) Les définitions qui suivent s’appliquent au présent
règlement.

Loi La Loi sur les élections au sein de premières nations.
(Act)

numéro de registre Le numéro assigné à une personne
inscrite au titre de l’article 5 de la Loi sur les Indiens.
(Register number)

quorum La majorité des membres du conseil d’une pre-
mière nation ou, si le conseil de la première nation
compte neuf membres ou plus, cinq membres. (quorum)

Indian Act Loi sur les Indiens
(2) Unless the context otherwise requires, other words
and expressions used in these Regulations have the same
meaning as in the Indian Act.

(2) Sauf indication contraire du contexte, les autres
termes du présent règlement s’entendent au sens de la
Loi sur les Indiens.

Electoral Officer and Deputy
Electoral Officers

Nomination du président et des
adjoints

Appointment of electoral officer Président

2 (1) The council of the First Nation must, by resolu-
tion, appoint an electoral officer or, if it is not possible
for the council to form a quorum, the Minister must ap-
point an electoral officer, who

(a) has not been found guilty of an offence under the
Act within the last two years before the appointment;
and

(b) is certified in accordance with subsection (2).

2 (1) Le président d’élection est nommé par résolution
du conseil de la première nation ou, lorsque le conseil ne
peut atteindre le quorum, par le ministre, et doit satis-
faire aux exigences suivantes :

a) ne pas avoir été déclaré coupable d’une infraction à
la Loi dans les deux ans qui précèdent la nomination;

b) être accrédité conformément au paragraphe (2).

Certification Accréditation

(2) A person is certified if they successfully complete a
training program that is approved by the Minister on the
responsibilities of the electoral officer under the Act and
these Regulations.

(2) Pour être accrédité, une personne doit réussir la for-
mation, approuvée par le ministre, sur les obligations qui
incombent au président d’élection en application de la
Loi et du présent règlement.

Revocation of certification Perte d’accréditation

(3) The certification is revoked if the electoral officer is
found guilty of an offence under the Act.

(3) S’il est déclaré coupable d’une infraction à la Loi, son
accréditation est révoquée.
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Appointment of deputy electoral officer Adjoints au président d’élection

(4) The electoral officer may appoint one or more deputy
electoral officers.

(4) Il peut nommer un ou plusieurs présidents d’élection
adjoints.

Voters List Liste des électeurs

Provision of information Communication de renseignements

3 (1) At least 65 days before the day on which an elec-
tion is to be held

(a) the First Nation must provide the electoral officer
with the information set out in subsection (2), if the
First Nation holding the election has assumed control
of its own membership under section 10 of the Indian
Act; and

(b) the Registrar must provide the electoral officer
with the information set out in subsection (2), if the
Band List of the First Nation holding the election is
maintained in the Department under section 11 of the
Indian Act.

3 (1) Au moins soixante-cinq jours avant l’élection, les
renseignements visés au paragraphe (2) sont communi-
qués au président d’élection :

a) par la première nation qui tient l’élection, si celle-ci
a choisi de décider de l’appartenance à ses effectifs en
vertu de l’article 10 de la Loi sur les Indiens;

b) par le registraire, si une liste de bande est tenue au
ministère pour la première nation qui tient l’élection,
au titre de l’article 11 de la Loi sur les Indiens.

Compilation of list Liste des électeurs

(2) The electoral officer must compile a voters list that
contains the following information:

(a) the names of all electors, in alphabetical order;
and

(b) each elector’s band membership or Register num-
ber or, if the elector does not have a band membership
or Register number, their date of birth.

(2) Le président d’élection compile une liste des élec-
teurs qui contient les renseignements suivants :

a) le nom des électeurs placés en ordre alphabétique;

b) le numéro de membre de bande ou le numéro de
registre de chacun des électeurs ou, à défaut de ces nu-
méros, leur date de naissance.

Revision of list Révision

(3) The electoral officer must revise the voters list if it is
demonstrated that

(a) an elector’s name has been omitted from the list;

(b) an elector’s name is incorrectly set out in the list;
or

(c) the name of a person not entitled to vote is includ-
ed in the list.

(3) Il corrige la liste des électeurs s’il est établi que l’une
des situations suivantes existe :

a) le nom d’un électeur a été omis de la liste;

b) l’inscription du nom d’un électeur est inexacte;

c) la liste comporte le nom d’une personne inhabile à
voter.

Demonstration of omission and inclusion Preuves

(4) For the purposes of subsection (3),

(a) a person may demonstrate that an elector’s name
has been omitted from, or incorrectly set out in, the
voters list by presenting to the electoral officer written
evidence from the Registrar or from the First Nation
that the elector is in the Band List and will be at least
18 years of age on the day of the election; and

(4) Pour l’application du paragraphe (3) :

a) il est établi que le nom d’un électeur a été omis de
la liste des électeurs ou que son inscription est in-
exacte sur présentation au président d’élection d’une
preuve écrite émanant du registraire ou de la première
nation que le nom de l’électeur est inscrit sur la liste
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(b) a person may demonstrate that the name of a per-
son not entitled to vote has been included in the voters
list by presenting to the electoral officer written evi-
dence that that person is not in the Band List or will
not be a least 18 years of age on the day of the election.

de bande et qu’il est âgé d’au moins dix-huit ans le
jour de l’élection;

b) il est établi qu’une personne inscrite sur la liste des
électeurs est inhabile à voter sur présentation au pré-
sident d’élection de la preuve écrite qu’elle n’est pas
inscrite sur la liste de bande ou qu’elle ne sera pas
âgée d’au moins dix-huit ans le jour de l’élection.

Addresses Électeurs hors réserve

4 (1) At least 65 days before the day on which an elec-
tion is to be held, the First Nation must provide the elec-
toral officer with a list setting out the last known postal
address and email address of each elector who does not
reside on the reserve.

4 (1) Au moins soixante-cinq jours avant l’élection, la
première nation fournit au président d’élection les der-
nières adresses postale et électronique connues de cha-
cun des électeurs qui ne résident pas dans la réserve.

Provision of electors’ names and addresses Communication de la liste des électeurs

(2) On the request of a candidate for election as chief or
councillor, the electoral officer must provide the candi-
date with a list of the names of electors and the address
of any elector who has consented to have their address
released to the candidates.

(2) Le président d’élection communique à tout candidat
à une élection au poste de chef ou de conseiller qui en fait
la demande une liste des électeurs comprenant le nom
des électeurs ainsi que l’adresse de ceux qui ont consenti
à la transmission de leur adresse aux candidats.

Nomination Meeting Assemblée de mise en
candidature

Notice of nomination meeting Avis de la tenue de l’assemblée

5 (1) At least 25 days before the day on which a nomina-
tion meeting is to be held, the electoral officer must

(a) post a notice of the nomination meeting and a list
of the names of electors in one conspicuous place on
the reserve; and

(b) send by mail and email a notice of the nomination
meeting, a voter declaration form and a form on which
the elector may request a mail-in ballot to the address-
es provided under subsection 4(1).

5 (1) Au moins vingt-cinq jours avant l’assemblée de
mise en candidature, le président d’élection :

a) affiche, à un endroit bien en vue dans la réserve, un
avis de la tenue de l’assemblée et une liste des élec-
teurs;

b) envoie par la poste et par courrier électronique,
aux adresses fournies au titre du paragraphe 4(1), un
avis de la tenue de l’assemblée de mise en candida-
ture, le formulaire de déclaration d’identité et le for-
mulaire de demande de bulletin de vote postal.

Content of notice Contenu de l’avis

(2) A notice of a nomination meeting must contain the
following information:

(a) the date, time, duration and location of the nomi-
nation meeting;

(b) the number of positions to be filled;

(c) a description of the manner in which an elector
can nominate a candidate or second the nomination of
a candidate;

(2) L’avis d’assemblée de mise en candidature contient
les renseignements suivants :

a) la date, l’heure, la durée et le lieu de l’assemblée;

b) le nombre de postes à pourvoir;

c) la description des modalités de présentation et
d’appui des candidatures;

d) une mention indiquant que l’électeur ne peut pré-
senter plus d’une candidature par poste à pourvoir
conformément au paragraphe 9(4) de la Loi;
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(d) a statement that an elector must not nominate
more than one candidate for each position to be filled
in accordance with subsection 9(4) of the Act;

(e) the date on which the election is to be held and the
location and hours of operation of each polling sta-
tion;

(f) the date on which any advance poll will be held
and the location and hours of operation of each ad-
vance polling station;

(g) the electoral officer’s name, phone number, fax
number, postal address and email address;

(h) a statement that the elector may permit the elec-
toral officer to release their address to the candidates;

(i) a statement that, if the elector wants to receive a
mail-in ballot, they must make a written request to the
electoral officer;

(j) if the council of the First Nation has, by resolution,
imposed a candidacy fee under section 8, a statement
that sets out the fee to be paid by each candidate; and

(k) a statement that a nominee who wishes to become
a candidate must remit to the electoral officer or
deputy electoral officer, by 6 p.m. on the third day fol-
lowing the day on which the nomination meeting clos-
es,

(i) a signed declaration accepting the nomination
and attesting to their eligibility to be a candidate
under the Act, and

(ii) any applicable candidacy fee, in the form of
cash, certified cheque, money order or electronic
transfer payable to the electoral officer.

e) la date de l’élection, l’emplacement des bureaux de
vote et les heures d’ouverture de ceux-ci;

f) la date de la tenue du vote par anticipation, l’empla-
cement des bureaux de vote et les heures d’ouverture
de ceux-ci;

g) le nom, les numéros de téléphone et de télécopieur
et les adresses postale et électronique du président
d’élection;

h) une mention indiquant que l’électeur peut autori-
ser le président d’élection à communiquer son adresse
aux candidats;

i) une mention indiquant que l’électeur qui désire re-
cevoir un bulletin de vote postal doit en faire la de-
mande écrite au président d’élection;

j) si le conseil de la première nation a, par résolution,
imposé une caution pour les candidats en vertu de
l’article 8, une mention indiquant le montant fixé pour
celle-ci;

k) une mention indiquant que la personne mise en
candidature doit, pour devenir candidate, remettre au
président d’élection ou au président d’élection adjoint
au plus tard à dix-huit heures le troisième jour suivant
la date de clôture de l’assemblée de mise en candida-
ture :

(i) une déclaration signée par elle attestant qu’elle
consent à devenir candidate et qu’elle est habile à
l’être en vertu de la Loi,

(ii) une caution, le cas échéant, en espèces, par
chèque certifié, mandat postal ou transfert électro-
nique libellé au nom du président d’élection.

Record of names Registre des nom et adresses

(3) The electoral officer must record the names of elec-
tors to whom a notice of the nomination meeting was
sent or delivered, the postal address and email address of
those electors and the date on which the notice was sent
or delivered.

(3) Le président d’élection tient un registre du nom et
des adresses postale et électronique des électeurs à qui
un avis d’assemblée a été envoyé ou remis ainsi que de la
date d’envoi ou de remise de cet avis.

Voter declaration form Renseignements sur la déclaration d’identité

(4) A voter declaration form must be signed by the elec-
tor and attest to the following information:

(a) the elector’s name;

(b) the name of the elector’s band and the elector’s
Register or band membership number; and

(4) Le formulaire de déclaration d’identité est signé par
l’électeur et atteste les renseignements suivants :

a) le nom de l’électeur;

b) le nom de la bande à laquelle il appartient et son
numéro de membre de bande ou de registre;
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(c) the elector’s date of birth. c) sa date de naissance.

Witness Témoin

(5) A voter declaration form must contain the name, ad-
dress, telephone number and signature of a witness who
is at least 18 years of age and who attests to the fact that
the person completing and signing the voter declaration
form is the person whose name is set out in the form.

(5) Le formulaire de déclaration d’identité contient le
nom, l’adresse, le numéro de téléphone et la signature
d’un témoin âgé d’au moins dix-huit ans attestant que la
personne qui a rempli et signé le formulaire de déclara-
tion d’identité est celle dont le nom figure sur le formu-
laire.

Witness Témoin d’une personne incapable

(6) The voter declaration form of the elector who enlist-
ed the assistance of another person under subsection
17(2) must be signed by a witness that attests to the fact
that the elector is the person whose name is set out in the
form and that the ballot was marked in the manner di-
rected by the elector.

(6) Dans la cas d’une personne qui demande l’assistance
d’une personne pour voter en vertu du paragraphe 17(2),
la déclaration d’identité de l’électeur est signée par un té-
moin qui atteste que le bulletin de vote a été marqué se-
lon les instructions de l’électeur et que cet électeur est ce-
lui dont le nom figure sur le formulaire.

Nomination of candidates Présentation et appui de candidature

6 (1) An elector may nominate a candidate and second
the nomination of a candidate,

(a) by delivering or sending by mail, email or fax to
the electoral officer a nomination and a voter declara-
tion form; or

(b) by orally nominating the candidate or seconding
the nomination of the candidate at the nomination
meeting.

6 (1) L’électeur peut présenter et appuyer une candida-
ture :

a) soit en remettant au président d’élection ou en lui
envoyant par la poste, par courrier électronique ou par
télécopieur, la candidature qu’il veut présenter accom-
pagnée du formulaire de déclaration d’identité;

b) soit en présentant ou en appuyant le candidat ora-
lement lors de l’assemblée de mise en candidature.

Witness Témoin

(2) The witness to the elector’s signature appearing on
the voter declaration form is not to be considered a sec-
onder to the nomination.

(2) L’attestation du témoin figurant sur le formulaire de
déclaration d’identité ne constitue pas un appui à une
candidature.

Mailed nominations Candidatures non reçues

(3) Mailed nominations that are not received by the elec-
toral officer before the beginning of the nomination
meeting are void.

(3) Les candidatures envoyées par la poste qui ne sont
pas reçues par le président d’élection à l’ouverture de
l’assemblée de mise en candidature sont invalides.

Nomination meeting Assemblée de mise en candidature

7 (1) A nomination meeting for an election must be held
at least 35 days before the date of the election.

7 (1) L’assemblée de mise en candidature est tenue au
moins trente-cinq jours avant la date de l’élection.

Reading nominations Candidatures reçues

(2) At the beginning of the nomination meeting, the elec-
toral officer must read aloud the nominations that have
been received.

(2) À l’ouverture de l’assemblée, le président d’élection
lit à voix haute les candidatures qui ont été reçues.

Two nominations Appui à une candidature

(3) If the same person receives two written nominations
for the same position, the second nomination is consid-
ered to second the first nomination.

(3) Si la candidature d’une personne à un poste a été pré-
sentée à deux reprises, la deuxième vaut appui de la pre-
mière.
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Duration Durée de l’assemblée

(4) A nomination meeting must remain open for at least
three hours.

(4) L’assemblée reste ouverte durant au moins trois
heures.

Candidates Candidats

Candidacy fee Caution

8 The council of a First Nation may by resolution impose
a candidacy fee of up to $250 on every candidate for elec-
tion as chief or councillor.

8 Le conseil d’une première nation peut, par résolution,
imposer une caution d’au plus 250 $ pour chaque candi-
dat à l’élection aux postes de chef ou de conseiller.

Declaration and fee Consentement

9 (1) To become a candidate, a nominee must remit to
the electoral officer or deputy electoral officer, by 6 p.m.
on the third day following the day on which the nomina-
tion meeting closes,

(a) a signed declaration accepting the nomination for
no more than one of the positions for which they have
been nominated and attesting to their eligibility to be
a candidate under the Act; and

(b) if the council of a First Nation has passed a resolu-
tion referred to in section 8, the candidacy fee, in the
form of cash, certified cheque, money order or elec-
tronic transfer payable to the electoral officer.

9 (1) Une personne dont la candidature a été présentée
peut devenir candidate en remettant au président d’élec-
tion ou au président d’élection adjoint au plus tard à dix-
huit heures le troisième jour suivant la date de clôture de
l’assemblée de mise en candidature :

a) une déclaration signée par elle attestant qu’elle
consent à devenir candidate à l’un des postes pour le-
quel sa candidature a été présentée et qu’elle est habile
à l’être en vertu de la Loi;

b) si le conseil de la première nation a adopté la réso-
lution visée à l’article 8, la caution en espèces, par
chèque certifié, mandat postal ou transfert électro-
nique libellé au nom du président d’élection.

In trust Compte en fiducie

(2) The electoral officer must hold the candidacy fees in
trust.

(2) Le président d’élection détient les cautions en fidu-
cie.

Withdrawal of candidacy Retrait de candidature

10 (1) A candidate may withdraw their candidacy at any
time prior to the close of the polls by submitting to the
electoral officer a written declaration of withdrawal,
signed by the candidate in the presence of the electoral
officer, a justice of the peace, a notary public or a com-
missioner for oaths.

10 (1) Le candidat peut retirer sa candidature avant la
fermeture du scrutin en soumettant au président d’élec-
tion une déclaration écrite signée en présence de ce der-
nier, d’un juge de paix, d’un notaire public ou d’un com-
missaire à l’assermentation.

Death of candidate Décès

(2) A candidate who dies before the close of the polls is
considered to have withdrawn their candidacy.

(2) Le candidat qui décède avant la fermeture du scrutin
est réputé avoir retiré sa candidature.

Candidacy fee Perte de la caution

(3) A candidate who withdraws forfeits the candidacy fee
and is considered to have received no votes.

(3) Le candidat qui retire sa candidature perd sa caution
et est réputé n’avoir recueilli aucun suffrage.
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Elections Élection

Close of nomination meeting Clôture de l’assemblée de mise en candidature

11 As soon as feasible after the deadline set out in sub-
section 9(1) expires, the electoral officer must

(a) if there is only one candidate for chief, declare that
person to be elected by acclamation;

(b) if the number of candidates for councillor does not
exceed the number of positions to be filled, declare
those persons to be elected by acclamation;

(c) if there are more candidates than the number of
positions to be filled, announce that an election will be
held on the date set out in the notice referred to in
paragraph 5(2)(e); and

(d) if, after candidates have been declared elected in
accordance with paragraph (a) or (b), the number of
positions filled is less than the number of positions
that are required to be filled for the council of the First
Nation to have quorum, post and send a notice of an-
other nomination meeting in the manner described in
subsection 5(1).

11 Dès que possible après l’expiration du délai visé au
paragraphe 9(1), le président d’élection :

a) s’il n’y a qu’un seul candidat pour le poste de chef,
déclare cette personne élue par acclamation;

b) si le nombre de candidats aux postes de conseillers
n’excède pas le nombre de postes à pourvoir, déclare
ces personnes élues par acclamation;

c) si le nombre de candidats dépasse le nombre de
postes à pourvoir, annonce qu’une élection sera tenue
à la date indiquée dans l’avis visé à l’alinéa 5(2)e);

d) si, après la déclaration visée aux alinéas a) ou b), le
nombre de postes pourvus est inférieur à celui qui est
nécessaire pour que le conseil de la première nation
atteigne le quorum, affiche et envoie, conformément
au paragraphe 5(1), un avis indiquant qu’une
deuxième assemblée de mise en candidature sera te-
nue.

Notice of acclamations Candidats élus par acclamation

12 (1) If, after candidates have been elected by acclama-
tion, the number of positions filled is greater than or
equal to the number of positions that are required to be
filled for the council of the First Nation to have quorum,
the electoral officer must post in at least one conspicuous
place on the reserve, and mail to every elector who does
not reside on the reserve for whom an address was pro-
vided under subsection 4(1), a notice that sets out the
names of the persons who have been elected by acclama-
tion and states that an election will not be held.

12 (1) Lorsque les candidats sont élus par acclamation
et que le nombre de postes pourvus est égal ou supérieur
à celui qui est nécessaire pour que le conseil de la pre-
mière nation atteigne le quorum, le président d’élection
affiche à au moins un endroit bien en vue dans la réserve
un avis mentionnant le nom des personnes élues par ac-
clamation et indiquant qu’il n’y aura pas d’élection et
l’envoie par la poste à tous les électeurs qui ne résident
pas dans la réserve et pour lesquels une adresse a été
fournie en vertu du paragraphe 4(1).

Refund of candidacy fee Remboursement des cautions

(2) Candidates who are elected to the position of chief or
the position of councillor by acclamation are, for the pur-
poses of section 11 of the Act, considered to have received
more than five percent of the total votes cast and are en-
titled to be refunded the candidacy fee.

(2) Les candidats qui sont élus aux postes de chef ou de
conseillers par acclamation sont réputés, pour l’applica-
tion de l’article 11 de la Loi, avoir recueilli plus de cinq
pour cent des suffrages et sont admissibles au rembour-
sement de la caution.

Return of candidacy fee Remise de la caution

(3) The electoral officer must return the candidacy fee to
candidates elected by acclamation as soon as feasible.

(3) Dès que possible, le président d’élection remet la cau-
tion aux candidats élus par acclamation.

Content of ballots Bulletin de vote

13 (1) As soon as feasible after the deadline set out in
subsection 9(1) expires, the electoral officer must prepare
ballots setting out

13 (1) Dès que possible après l’expiration du délai visé
au paragraphe 9(1), le président d’élection prépare les
bulletins de vote et indique sur ceux-ci :
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(a) the names of the candidates for chief in alphabeti-
cal order by surname; and

(b) the names of the candidates for councillor in al-
phabetical order by surname.

a) le nom des candidats au poste de chef, par ordre al-
phabétique de nom de famille;

b) le nom des candidats aux postes de conseillers, par
ordre alphabétique de nom de famille.

Additional distinguishing information Noms identiques

(2) If two or more candidates have the same name, the
electoral officer must add to the ballots any additional in-
formation that is necessary to distinguish between those
candidates.

(2) Si plus d’un candidat porte le même nom, il ajoute
aux bulletins de vote l’information supplémentaire néces-
saire pour distinguer ces candidats.

Notice of election Avis de scrutin

14 No later than 30 days before the day on which the
election is to be held, the electoral officer must post in at
least one conspicuous place on the reserve a notice that
sets out

(a) the date on which the election is to be held and the
location and hours of operation of each polling sta-
tion;

(b) the date on which any advance poll is to be held
and the location and hours of operation of each ad-
vance polling station;

(c) the date on which and the time and place at which
the counting of the votes is to take place;

(d) the number of positions to be filled;

(e) a statement that, if the elector wants to receive a
mail-in ballot, they must make a written request to the
electoral officer and provide the electoral officer with
proof of identity; and

(f) the electoral officer’s name, phone number, fax
number, postal address and email address.

14 Au plus tard le trentième jour avant l’élection, le pré-
sident d’élection affiche, à au moins un endroit bien en
vue dans la réserve, un avis de la tenue du scrutin qui
contient les renseignements suivants :

a) la date de l’élection, l’emplacement des bureaux de
vote et les heures d’ouverture de ceux-ci;

b) la date de la tenue du vote par anticipation, le cas
échéant, l’emplacement des bureaux de vote et les
heures d’ouverture de ceux-ci;

c) la date, l’heure et l’emplacement du dépouillement
des votes;

d) le nombre de postes à pourvoir;

e) une mention indiquant que pour recevoir un bulle-
tin de vote postal, l’électeur doit en faire la demande
écrite auprès du président d’élection et fournir une
preuve d’identité;

f) le nom, les numéros de téléphone et de télécopieur
et les adresses postale et électronique du président
d’élection.

Mail-in ballot Demande de bulletin de vote postal

15 An elector who wants to receive a mail-in ballot must
make a written request to the electoral officer that in-
cludes a copy of their proof of identity.

15 L’électeur qui désire obtenir un bulletin de vote pos-
tal présente au président d’élection une demande écrite
accompagnée de la copie d’une preuve d’identité.

Mail-in ballot package Trousse de vote postale

16 (1) No later than 30 days before the day on which the
election is to be held, the electoral officer must mail to
every elector who has made a written request a mail-in
ballot package consisting of

(a) a ballot, initialed on the back by the electoral offi-
cer or deputy electoral officer;

16 (1) Au plus tard le trentième jour avant l’élection, le
président d’élection envoie par la poste à l’électeur qui en
a fait la demande écrite une trousse comprenant les élé-
ments suivants :

a) un bulletin de vote portant au verso les initiales du
président d’élection ou du président d’élection adjoint;
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(b) an outer return envelope that is pre-addressed to
the electoral officer and, if the elector’s address is in
Canada, is postage-paid;

(c) an inner envelope marked “Ballot” for insertion of
the completed ballot;

(d) a voter declaration form;

(e) instructions regarding voting by mail-in ballot;

(f) the notice set out in section 14;

(g) a statement that the elector may vote in person at
a polling station on the day of the election, or at an ad-
vance polling station if applicable, in lieu of voting by
mail-in ballot, if

(i) they return the unused mail-in ballot to the elec-
toral officer or deputy electoral officer, or

(ii) they provide the electoral officer or deputy elec-
toral officer with a sworn affidavit stating that they
have lost their mail-in ballot; and

(h) a list of the names of any candidates who were
elected by acclamation.

b) une enveloppe-réponse adressée au président d’é-
lection et, si l’adresse de l’électeur se trouve au
Canada, affranchie;

c) une enveloppe intérieure portant la mention « bul-
letin de vote » dans laquelle doit être inséré le bulletin
de vote rempli;

d) un formulaire de déclaration d’identité;

e) les instructions relatives au vote par bulletin de
vote postal;

f) l’avis visé à l’article 14;

g) une mention indiquant que l’électeur peut, au lieu
de voter par bulletin de vote postal, voter en personne
à un bureau de vote le jour de l’élection ou à un bureau
de vote par anticipation, le cas échéant, dans les cas
suivants :

(i) il retourne son bulletin de vote postal inutilisé
au président d’élection ou au président d’élection
adjoint,

(ii) il fournit au président d’élection ou au pré-
sident d’élection adjoint une déclaration sous ser-
ment indiquant qu’il a perdu son bulletin de vote
postal;

h) le cas échéant, une liste mentionnant le nom des
candidats élus par acclamation.

Six or more days before election Délai de réception

(2) If an elector makes a written request for a mail-in
ballot six or more days before the day on which the elec-
tion is to be held, the electoral officer must mail, or deliv-
er at an agreed time and place, a mail-in ballot package
to the elector as soon as feasible after receipt of the re-
quest.

(2) Si l’électeur soumet une demande écrite de bulletin
de vote postal six jours ou plus avant la date de l’élection,
le président d’élection lui envoie la trousse par la poste
ou la lui remet à l’heure et au lieu convenus, et ce, dans
les plus brefs délais après la réception de la demande.

Voters list Registre

(3) The electoral officer must indicate on the voters list,
next to the name of each elector to whom a mail-in ballot
package was mailed or delivered, that a package has been
provided to that elector and keep a record of the date on
which, and the address to which, each package was
mailed or delivered.

(3) Le président d’élection note, en regard du nom de l’é-
lecteur sur la liste des électeurs, qu’une trousse lui a été
envoyée par la poste ou remise et tient un registre de l’a-
dresse et de la date de l’envoi ou de la remise.

Mail-in ballot Vote par la poste

17 (1) An elector may vote by mail-in ballot by

(a) marking the ballot with a cross, check mark or
other mark that clearly indicates the elector’s choice,
but does not identify the elector, next to the name of
the candidates for whom they intend to vote;

17 (1) L’électeur qui vote par bulletin de vote postal :

a) marque son bulletin, en regard du nom des candi-
dats pour qui il souhaite voter, en apposant une croix,
un crochet ou toute autre marque qui indique claire-
ment son choix mais ne permet pas de l’identifier;
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(b) folding the ballot in a manner that conceals the
candidates’ names and any marks on the ballot with-
out hiding the initials on the back;

(c) placing the ballot in the inner envelope and sealing
that envelope;

(d) completing and signing the voter declaration
form;

(e) placing the inner envelope and the completed vot-
er declaration form in the outer envelope; and

(f) delivering or mailing the mail-in ballot package to
the electoral officer or deputy electoral officer before
the time at which the polls close.

b) plie le bulletin de manière à cacher le nom des can-
didats ainsi que toute marque sans toutefois cacher les
initiales qui figurent au verso;

c) insère le bulletin dans l’enveloppe intérieure et ca-
chette l’enveloppe;

d) remplit et signe le formulaire de déclaration d’i-
dentité;

e) insère l’enveloppe intérieure et le formulaire de dé-
claration d’identité rempli dans l’enveloppe-réponse;

f) avant la fermeture du scrutin, remet la trousse ou
l’envoie par la poste au président d’élection ou au pré-
sident d’élection adjoint.

Assistance of another person Assistance

(2) If an elector is unable to vote in the manner set out in
subsection (1), the elector may enlist the assistance of an-
other person.

(2) L’électeur qui est incapable de voter de la manière
prévue au paragraphe (1) peut demander l’assistance
d’une personne.

Voided mail-in ballot Nullité du bulletin de vote

(3) A mail-in ballot is void if the mail-in ballot package is
not received by the electoral officer or deputy electoral
officer before the time at which the polls close.

(3) Le bulletin de vote postal est nul si le président d’é-
lection ou le président d’élection adjoint n’a pas reçu la
trousse avant la fermeture du scrutin.

Safekeeping of mail-in ballot Entreposage des trousses

(4) The electoral officer or deputy electoral officer must
ensure the safekeeping of the mail-in ballot packages un-
til they are opened in accordance with section 22.

(4) Le président d’élection ou le président d’élection ad-
joint veille à l’entreposage en lieu sûr des trousses jusqu’à
leur ouverture en application de l’article 22.

Advance poll Bureau de vote par anticipation

18 (1) The electoral officer may establish an advance
polling station at any location that the electoral officer
considers suitable and hold an advance poll for the peri-
od beginning on the tenth day and ending on the fifth day
before the day on which the election is to be held.

18 (1) Le président d’élection peut établir un bureau de
vote par anticipation à tout emplacement qu’il juge
convenable et tenir un vote par anticipation durant la pé-
riode commençant le 10e jour avant l’élection et se termi-
nant le 5e jour avant l’élection.

Procedures Tenue du vote par anticipation

(2) The procedures set out in sections 20 and 21 apply to
advance polling stations.

(2) La procédure prévue aux articles 20 et 21 s’applique à
tout bureau de vote par anticipation.

On close of advance polling station Sceau

(3) As soon as the advance polling station closes, the
electoral officer must seal the ballot box in a manner that
prevents it from being opened without breaking the seal,
place their initials on the seal, invite two witnesses to ini-
tial the seal, and ensure the safekeeping of the ballot box
until the counting of the votes following the close of the
polling stations on the day of the election.

(3) Dès la fermeture des bureaux de vote par anticipa-
tion, le président d’élection scelle la boîte de scrutin de
façon qu’il soit impossible de l’ouvrir sans en briser le
sceau, appose ses initiales sur le sceau et invite deux té-
moins à faire de même, et conserve la boîte en lieu sûr
jusqu’au dépouillement des votes après la fermeture des
bureaux de vote le jour de l’élection.
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Polling stations Bureau de vote

19 The electoral officer must establish at least one
polling station on the reserve on the day of the election
unless the electoral officer is unable to do so, in which
case the electoral officer must establish a polling station
as close to the reserve as possible.

19 Le président d’élection établit au moins un bureau de
vote dans la réserve le jour de l’élection et, s’il ne peut le
faire, met sur pied un bureau de vote le plus près possible
de la réserve.

Polling station materials Matériel nécessaire

20 (1) The electoral officer must, before the poll is open,
ensure that each polling station is equipped with ballot
boxes, ballots, materials for marking the ballots and any
other necessary materials for the conduct of the vote.

20 (1) Le président d’élection veille, avant l’ouverture
du scrutin, à ce que chaque bureau de vote soit muni de
boîtes de scrutin, de bulletins de vote, du matériel néces-
saire au marquage des bulletins et de tout autre acces-
soire nécessaire à la tenue du scrutin.

Compartments Isoloirs

(2) The electoral officer or deputy electoral officer must
provide a compartment at each polling station where the
electors can mark their ballots without being observed by
any other person.

(2) Le président d’élection ou le président d’élection ad-
joint aménage, à chaque bureau de vote, un isoloir où les
électeurs peuvent marquer leur bulletin de vote à l’abri
de tout regard.

Security Maintien de l’ordre

(3) The electoral officer or deputy electoral officer may
designate a person to maintain order at a polling station.

(3) Le président d’élection ou le président d’élection ad-
joint peut désigner une personne pour maintenir l’ordre
au bureau de vote.

Hours Heures d’ouverture

(4) Polling stations must be open from 9:00 a.m. to
8:00 p.m. on the day of the election.

(4) Le jour de l’élection, les bureaux de vote sont ouverts
de 9 h à 20 h.

Candidate’s representatives Représentants

(5) A candidate is entitled to two representatives in a
polling station.

(5) Chaque candidat a droit à deux représentants par bu-
reau de vote.

Sealed ballot box Préparation de la boîte de scrutin

(6) The electoral officer or deputy electoral officer must,
before the polling station is opened, open the ballot box,
call all persons present to witness that it is empty, seal
the box in a manner that prevents it from being opened
without breaking the seal and place it in a location that is
visible to the voters.

(6) Avant l’ouverture du scrutin, le président d’élection
ou le président d’élection adjoint ouvre la boîte de scrutin
et demande aux personnes présentes de constater qu’elle
est vide. Il scelle ensuite la boîte de façon qu’il soit im-
possible de l’ouvrir sans en briser le sceau et la dépose à
un endroit bien en vue des électeurs.

Seal Intégrité de la boîte de scrutin

(7) The seal of a ballot box must not be broken and the
ballot box must not be opened during the time that the
polling station is open.

(7) Le sceau doit demeurer intact et la boîte fermée pen-
dant toute la durée du scrutin.

Repeat of procedure Boîte de scrutin supplémentaire

(8) If another ballot box is required during the time that
the polling station is open, the electoral officer or deputy
electoral officer must repeat the procedure set out in sub-
section (6).

(8) Si une boîte de scrutin supplémentaire est nécessaire
pendant la tenue du scrutin, le président d’élection ou le
président d’élection adjoint répète les étapes énumérées
au paragraphe (6).
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Ballot Remise du bulletin de vote

21 (1) Subject to subsection (3), the electoral officer or
deputy electoral officer must provide a ballot on which
their initials have been placed to any person who has not
voted at an advance poll, who attends at a polling station
and whose name is set out in the voters list.

21 (1) Sous réserve du paragraphe (3), le président d’é-
lection ou le président d’élection adjoint remet un bulle-
tin de vote sur lequel il a apposé ses initiales à toute per-
sonne qui se présente au bureau de vote et dont le nom
est inscrit sur la liste des électeurs, sauf si elle a voté par
anticipation.

Marked voters list Marque de la liste des électeurs

(2) The electoral officer or deputy electoral officer must
place a mark on the voters list next to the name of each
elector who was given a ballot.

(2) Le président d’élection ou le président d’élection ad-
joint fait une marque sur la liste des électeurs en regard
du nom de chaque électeur à qui un bulletin de vote est
remis.

Mail-in ballot Renonciation au vote postal

(3) An elector who received a mail-in ballot package un-
der section 16 may obtain a ballot and vote in person at a
polling station if the elector

(a) returns the unused mail-in ballot to the electoral
officer or deputy electoral officer; or

(b) provides the electoral officer or deputy electoral
officer with a sworn affidavit stating that they have
lost their mail-in ballot.

(3) L’électeur qui a reçu la trousse de vote postale visée à
l’article 16 peut voter en personne à un bureau de vote
dans les cas suivants :

a) il retourne son bulletin de vote inutilisé au pré-
sident d’élection ou à son adjoint;

b) il fournit au président d’élection ou au président
d’élection adjoint une déclaration sous serment indi-
quant qu’il a perdu son bulletin de vote postal.

Procedure Marche à suivre

(4) After receiving a ballot, an elector must

(a) immediately proceed to the compartment provid-
ed for marking ballots;

(b) mark the ballot with a cross, check mark or other
mark that clearly indicates the elector’s choice, but
does not identify the elector, next to the name of the
candidates for whom they intend to vote;

(c) fold the ballot in a manner that conceals the candi-
dates’ names and any marks on the ballot without hid-
ing the initials on the back; and

(d) give the ballot to the electoral officer or deputy
electoral officer.

(4) Après avoir reçu un bulletin de vote, l’électeur :

a) se rend immédiatement à l’isoloir aménagé pour le
marquage des bulletins de vote;

b) marque son bulletin, en regard du nom des candi-
dats pour qui il souhaite voter, en apposant une croix,
un crochet ou toute autre marque qui indique claire-
ment son choix mais ne permet pas de l’identifier;

c) plie le bulletin de manière à cacher le nom des can-
didats ainsi que toute marque sans toutefois cacher les
initiales qui figurent au verso;

d) remet le bulletin au président d’élection ou au pré-
sident d’élection adjoint.

Ballot box Vérification

(5) The electoral officer or deputy electoral officer must,
without unfolding the ballot, verify the initials placed on
it and return the ballot to the elector to deposit in the
ballot box or, at the elector’s request, deposit it in the
ballot box.

(5) Le président d’élection ou le président d’élection ad-
joint vérifie, sans déplier le bulletin de vote, les initiales
qui y sont inscrites et le remet à l’électeur pour qu’il le
dépose dans la boîte de scrutin ou, à la demande de l’é-
lecteur, le dépose dans la boîte de scrutin.

Privacy Confidentialité de l’isoloir

(6) Subject to subsection (7), while an elector is in the
compartment provided for marking ballots, no other

(6) Sous réserve du paragraphe (7), lorsqu’un électeur
est dans l’isoloir pour marquer son bulletin de vote,
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person is allowed to be in the compartment or be in a po-
sition to see the manner in which the elector marks their
ballot.

aucune autre personne n’y est admise ou ne peut être
placée de manière à voir l’électeur marquer son bulletin
de vote.

Assistance Assistance

(7) At the request of any elector who is unable to vote in
the manner set out in subsection (4), the electoral officer
or deputy electoral deputy must, in the presence of a wit-
ness that the elector has selected, assist that elector by
marking their ballot in the manner directed by the elec-
tor and return the ballot to the elector to deposit in the
ballot box or, at the elector’s request, deposit it in the
ballot box.

(7) À la demande de l’électeur qui est incapable de voter
de la manière prévue au paragraphe (4), le président d’é-
lection ou le président d’élection adjoint rempli, en pré-
sence d’un témoin choisi par l’électeur, le bulletin de vote
de l’électeur selon ses instructions et le remet à l’électeur
pour qu’il le dépose dans la boîte de scrutin ou, à la de-
mande de l’électeur, le dépose dans la boîte de scrutin.

Note on voters list Inscription du vote avec assistance

(8) The electoral officer or deputy electoral officer must
make a note on the voters list next to the elector’s name
to indicate that the ballot was marked by the electoral of-
ficer or deputy electoral officer at the elector’s request.

(8) Le président d’élection ou le président d’élection ad-
joint inscrit sur la liste des électeurs en regard du nom de
l’électeur qu’il a rempli le bulletin de vote à sa demande.

Spoiled ballot Remplacement du bulletin de vote

(9) An elector who has inadvertently made their ballot
unusable may return it to the electoral officer or deputy
electoral officer and is, on one occasion, entitled to ob-
tain another ballot, and the electoral officer or deputy
electoral officer must write the word “cancelled” on the
spoiled ballot and preserve it.

(9) Tout électeur qui, par inadvertance, a rendu son bul-
letin de vote inutilisable est autorisé, une seule fois, à ob-
tenir un autre bulletin en remettant celui qui est inutili-
sable au président d’élection ou au président d’élection
adjoint, qui y inscrit le mot « annulé » et le conserve.

Forfeiture Perte du droit de vote

(10) Any person who has received a ballot and who de-
clines to vote or who leaves the polling station without
voting forfeits their right to vote at the election.

(10) Tout électeur qui, ayant reçu un bulletin de vote, re-
fuse de voter ou quitte le bureau de vote sans voter perd
son droit de vote.

Voters list Inscription de la perte du droit de vote

(11) In the case of a person who forfeits their right to
vote, the electoral officer or deputy electoral officer must
make a note on the voters list next to that person’s name
to indicate that the person received a ballot and declined
to vote and, if possible, write the word “declined” on the
back of the ballot and preserve it.

(11) Le président d’élection ou le président d’élection
adjoint inscrit sur la liste des électeurs, en regard du nom
de la personne qui a perdu son droit de vote, que cette
dernière a reçu un bulletin de vote et a refusé de voter et,
si possible, il inscrit au verso du bulletin la mention « re-
fus » et le conserve.

Entitlement to vote before closure Durée du droit de vote

(12) Every elector who is inside the polling station at the
time fixed for closing the poll is entitled to vote before
the poll is to be closed.

(12) Tout électeur qui se trouve à l’intérieur du bureau
de vote à l’heure fixée pour la clôture du scrutin est auto-
risé à voter avant la fermeture du scrutin.

Rejection or acceptance of mail-in ballot Dépouillement

22 At the time and on the date set for the counting of the
votes in the notice referred to in section 14, the electoral
officer or deputy electoral officer must, in the presence of
everyone present, open each envelope containing a mail-
in ballot that was received before the close of the polls
and, without unfolding the ballot,

22 À la date et à l’heure établies dans l’avis visé à l’ar-
ticle 14 pour le dépouillement du scrutin, le président
d’élection ou le président d’élection adjoint ouvre, en
présence de toute personne se trouvant sur les lieux,
chaque enveloppe contenant un bulletin de vote postal
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(a) reject the ballot if

(i) it is not accompanied by a voter declaration
form or the voter declaration form is not signed or
witnessed,

(ii) the name of the elector set out in the voter dec-
laration form is not on the voters list, or

(iii) the voters list shows that the elector has al-
ready voted; or

(b) place a mark on the voters list next to the elector’s
name that is set out in the voter declaration form and
deposit the ballot in a ballot box.

reçue avant la fermeture du scrutin et, sans déplier le
bulletin de vote postal qu’elles contiennent :

a) soit rejette le bulletin si :

(i) aucun formulaire de déclaration d’identité ne
l’accompagne ou si celui-ci n’est pas signé par l’é-
lecteur ou un témoin,

(ii) le nom figurant sur le formulaire de déclaration
d’identité ne paraît pas sur la liste des électeurs,

(iii) la liste des électeurs indique que l’électeur a
déjà voté;

b) soit fait une marque sur la liste des électeurs en re-
gard du nom de l’électeur visé par le formulaire de dé-
claration d’identité et dépose le bulletin de vote postal
dans une boîte de scrutin.

Ballots Dépouillement des bulletins de vote postaux

23 After all mail-in ballots have been deposited in a bal-
lot box, the electoral officer or deputy electoral officer
must, in the presence of everyone present, open all ballot
boxes and

(a) examine the ballots and reject any ballots

(i) that do not contain the electoral officer’s or
deputy electoral officer’s initials, or

(ii) on which any marks appear that would identify
the voter;

(b) declare any portion of a ballot on which votes have
been given for more candidates than are to be elected
to an office as void with respect to the candidates for
that office;

(c) take note of any objection made by any candidate
or their representative to any ballot found in the ballot
box and decide any question arising out of the objec-
tion;

(d) number any objection and place a corresponding
number on the back of the ballot with their initials and
the word “allowed” or “disallowed”, as the case may
be;

(e) from the ballots that are not rejected and from the
portions of ballots that are not void, count the votes
given for each candidate who has not withdrawn be-
fore the close of the polls; and

(f) prepare and sign a statement of the number of
votes for each candidate, the number of ballots that

23 Après avoir déposé les bulletins de vote postaux dans
la boîte de scrutin, le président d’élection ou le président
d’élection adjoint ouvre les boîtes de scrutin en présence
de toute personne se trouvant sur les lieux et :

a) examine chaque bulletin de vote et rejette ceux sur
lesquels :

(i) les initiales du président d’élection ou du pré-
sident d’élection adjoint ne sont pas apposées,

(ii) figure une indication permettant d’identifier l’é-
lecteur;

b) déclare invalide la partie du bulletin de vote sur la-
quelle des votes ont été enregistrés pour plus de candi-
dats qu’il n’y en a à élire;

c) note les objections, formulées par un candidat ou
son représentant, à tout bulletin de vote trouvé dans la
boîte de scrutin et décide de toute question soulevée
par ces objections;

d) numérote les objections et inscrit le numéro cor-
respondant au dos du bulletin de vote pertinent ainsi
que le mot « admise » ou « rejetée », selon le cas, ac-
compagné de ses initiales;

e) compte, en excluant les bulletins de vote rejetés et
toute partie de tout bulletin de vote déclarée invalide,
les votes déposés en faveur de chaque candidat qui ne
s’est pas retiré avant la fermeture du scrutin;

f) prépare et signe un relevé du nombre de voix en fa-
veur de chaque candidat et du nombre de bulletins de
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are rejected and the number of ballots that have a
portion declared void.

vote rejetés et du nombre de bulletins de vote
contenant une partie déclarée invalide.

Declaration Élection des candidats

24 (1) Subject to subsection (2), after the completion of
the counting of the votes, the electoral officer must, in
the presence of everyone present, declare to be elected
the candidates having the highest number of votes.

24 (1) Sous réserve du paragraphe (2), après le dé-
pouillement du scrutin, le président d’élection, en pré-
sence des personnes se trouvant sur les lieux, déclare élus
les candidats ayant obtenu le plus grand nombre de voix.

Five or fewer votes Majorité inférieure à cinq

(2) If the difference between the number of votes of a
candidate with the highest number of votes — who would
otherwise be declared elected — and another candidate
for the same position is five or fewer, the electoral officer
must establish a date, time and place for a recount of the
votes cast for those candidates and announce that date,
time and place in the presence of everyone present.

(2) Si la différence entre le nombre de voix en faveur de
tout candidat qui devrait être élu parce qu’il a obtenu le
plus grand nombre de voix et un autre candidat est de
cinq ou moins, le président d’élection fixe une date, une
heure et un lieu de recomptage des voix en faveur de ces
candidats et en fait l’annonce en présence de toute per-
sonne se trouvant sur les lieux.

Time of recount Recomptage

(3) A recount must commence within 24 hours after the
announcement by the electoral officer that a recount is
necessary.

(3) Le recomptage a lieu au plus tard dans les vingt-
quatre heures qui suivent l’annonce du président d’élec-
tion.

Handling of ballots Conservation pendant le recomptage

(4) If the recount is not to be conducted immediately af-
ter the counting of the votes, the electoral officer must

(a) deposit all ballots in envelopes and seal them in a
manner that prevents them from being opened with-
out breaking the seal;

(b) place their initials on the seal and have any two
people present do the same;

(c) deposit the sealed envelopes into a ballot box and
seal that box in a manner that prevents it from being
opened without breaking the seal; and

(d) ensure the safekeeping of the sealed ballot box un-
til the time established for a recount.

(4) Si le recomptage n’a pas lieu immédiatement après le
dépouillement du scrutin, le président d’élection, à la
fois :

a) place tous les bulletins de vote dans des enveloppes
qu’il scelle de façon qu’il soit impossible de l’ouvrir
sans en briser le sceau;

b) appose ses initiales sur le sceau et veille à ce que
deux personnes présentes sur les lieux fassent de
même;

c) dépose les enveloppes scellées dans la boîte de
scrutin qu’il scelle de façon qu’il soit impossible de
l’ouvrir sans en briser le sceau;

d) veille à ce que la boîte de scrutin scellée soit gardée
en lieu sûr jusqu’au recomptage.

Recount Dépouillement au recomptage

(5) On the date and at the time and place established for
a recount, the electoral officer must open the sealed bal-
lot box and the sealed envelopes in the presence of every-
one present and conduct a recount.

(5) Aux date, heure et lieu établis pour le recomptage, le
président d’élection ouvre, en présence de toute personne
se trouvant sur les lieux, la boîte de scrutin scellée puis
les enveloppes scellées et tient le recomptage.

Declaration Élections suivant le recomptage

(6) After the completion of the recount, the electoral offi-
cer must, in the presence of everyone present, declare to
be elected the candidates having the highest number of
votes and, in the case where a draw has been held in

(6) Après avoir tenu le recomptage, le président d’élec-
tion déclare élus, en présence de toute personne se trou-
vant sur les lieux, les candidats ayant obtenu le plus
grand nombre de voix et dans le cas où un tirage a lieu en
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accordance with section 24 of the Act, any candidate who
has won the draw.

application de l’article 24 de la Loi, tout candidat ayant
gagné le tirage au sort.

Statement Résultats

(7) Within four days after completion of the counting of
the votes or, if there has been a recount, within four days
after the recount, the electoral officer must

(a) sign and post, in a conspicuous place on the re-
serve, a statement indicating the number of votes cast
for each candidate and the names of the elected candi-
dates; and

(b) send a copy of the statement to the Department.

(7) Dans les quatre jours suivant le dépouillement du
scrutin ou le recomptage, le président d’élection :

a) affiche, à un endroit bien en vue dans la réserve, un
relevé signé par lui indiquant le nombre de voix expri-
mées en faveur de chaque candidat et le nom de
chaque candidat élu;

b) envoie une copie du relevé au ministère.

Disposal of Ballots and Election
Documents

Destruction des bulletins de
vote et des documents
électoraux

Retention of documents Période de conservation

25 (1) The electoral officer must deposit all ballots in
envelopes, seal them and ensure their safekeeping along
with other election documents, for a period of 120 days
following the election.

25 (1) Le président d’élection insère les bulletins de
vote dans des enveloppes, scelle ces enveloppes et veille à
ce qu’elles soient gardées, avec les autres documents liés
à l’élection, en lieu sûr pour une période de cent vingt
jours après le jour de l’élection.

Destruction of documents Destruction

(2) At the end of the period set out in subsection (1), the
electoral officer must destroy the ballots and election
documents, unless they are served, in accordance with
section 34 of the Act, with an application to contest the
election.

(2) À moins qu’une requête en contestation ne lui ait été
signifiée en application de l’article 34 de la Loi, le pré-
sident d’élection détruit les bulletins de vote et les docu-
ments à la fin de la période établie au paragraphe (1).

Candidacy Fee Cautions

Return of candidacy fee Remise des cautions

26 Within 30 days of the day on which the electoral offi-
cer declared the results of the election, the electoral offi-
cer must

(a) refund the candidacy fee to every candidate who
received more than five percent of the total votes cast;
and

(b) remit to the First Nation the candidacy fees of all
candidates who received five percent or less of the to-
tal votes cast.

26 Dans les trente jours suivant la date à laquelle les ré-
sultats de l’élection sont annoncés, le président d’élection
remet :

a) à chaque candidat ayant recueilli plus de cinq pour
cent des suffrages, la caution qu’il a versée;

b) à la première nation, les cautions de tous les candi-
dats qui n’ont pas recueilli plus de cinq pour cent des
suffrages.
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Coming into Force Entrée en vigueur

S.C. 2014, c. 5 or on registration L.C. 2014, ch. 5 ou enregistrement
*27 These Regulations come into force on the day on
which the First Nations Elections Act, chapter 5 of the
Statutes of Canada, 2014 comes into force but if they are
registered after that day, they come into force on the day
on which they are registered.
* [Note: Regulations in force April 2, 2015, see SI/2015-27.]

*27 Le présent règlement entre en vigueur à la date d’en-
trée en vigueur de la Loi sur les élections au sein des pre-
mières nations, chapitre 5 des Lois du Canada (2014), ou,
si elle est postérieure, à la date de son enregistrement.
* [Note : Règlement en vigueur le 2 avril 2015, voir TR/2015-27.]
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R.S.C., 1985, c. I-21 L.R.C., 1985, ch. I-21

An Act respecting the interpretation of
statutes and regulations

Loi concernant l’interprétation des lois et
des règlements

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Interpretation Act.
R.S., c. I-23, s. 1.

1 Loi d’interprétation.
S.R., ch. I-23, art. 1.

Interpretation Définitions et interprétation

Definitions Définitions

2 (1) In this Act,

Act means an Act of Parliament; (loi)

enact includes to issue, make or establish; (Version an-
glaise seulement)

enactment means an Act or regulation or any portion of
an Act or regulation; (texte)

public officer includes any person in the federal public
administration who is authorized by or under an enact-
ment to do or enforce the doing of an act or thing or to
exercise a power, or on whom a duty is imposed by or un-
der an enactment; (fonctionnaire public)

regulation includes an order, regulation, rule, rule of
court, form, tariff of costs or fees, letters patent, commis-
sion, warrant, proclamation, by-law, resolution or other
instrument issued, made or established

(a) in the execution of a power conferred by or under
the authority of an Act, or

(b) by or under the authority of the Governor in Coun-
cil; (règlement)

repeal includes revoke or cancel. (Version anglaise
seulement)

2 (1) Les définitions qui suivent s’appliquent à la pré-
sente loi.

fonctionnaire public Agent de l’administration publique
fédérale dont les pouvoirs ou obligations sont prévus par
un texte. (public officer)

loi Loi fédérale. (Act)

règlement Règlement proprement dit, décret, ordon-
nance, proclamation, arrêté, règle judiciaire ou autre, rè-
glement administratif, formulaire, tarif de droits, de frais
ou d’honoraires, lettres patentes, commission, mandat,
résolution ou autre acte pris :

a) soit dans l’exercice d’un pouvoir conféré sous le ré-
gime d’une loi fédérale;

b) soit par le gouverneur en conseil ou sous son auto-
rité. (regulation)

texte Tout ou partie d’une loi ou d’un règlement. (enact-
ment)
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Expired and replaced enactments Abrogation

(2) For the purposes of this Act, an enactment that has
been replaced is repealed and an enactment that has ex-
pired, lapsed or otherwise ceased to have effect is
deemed to have been repealed.
R.S., 1985, c. I-21, s. 2; 1993, c. 34, s. 88; 1999, c. 31, s. 146; 2003, c. 22, s. 224(E).

(2) Pour l’application de la présente loi, le remplacement
d’un texte emporte son abrogation; vaut aussi abrogation
du texte sa cessation d’effet par caducité ou autrement.
L.R. (1985), ch. I-21, art. 2; 1993, ch. 34, art. 88; 1999, ch. 31, art. 146; 2003, ch. 22, art.
224(A).

Application Champ d’application

Application Ensemble des textes

3 (1) Every provision of this Act applies, unless a con-
trary intention appears, to every enactment, whether en-
acted before or after the commencement of this Act.

3 (1) Sauf indication contraire, la présente loi s’applique
à tous les textes, indépendamment de leur date d’édic-
tion.

Application to this Act Présente loi

(2) The provisions of this Act apply to the interpretation
of this Act.

(2) La présente loi s’applique à sa propre interprétation.

Rules of construction not excluded Autres règles d’interprétation

(3) Nothing in this Act excludes the application to an en-
actment of a rule of construction applicable to that enact-
ment and not inconsistent with this Act.
R.S., c. I-23, s. 3.

(3) Sauf incompatibilité avec la présente loi, toute règle
d’interprétation utile peut s’appliquer à un texte.
S.R., ch. I-23, art. 3.

Enacting Clause of Acts Formule d’édiction

Enacting clause Présentation

4 (1) The enacting clause of an Act may be in the follow-
ing form:

“Her Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada,
enacts as follows:”.

4 (1) La formule d’édiction des lois peut être ainsi
conçue :

« Sa Majesté, sur l’avis et avec le consentement du
Sénat et de la Chambre des communes du Canada,
édicte : ».

Order of clauses Disposition

(2) The enacting clause of an Act shall follow the pream-
ble, if any, and the various provisions within the purview
or body of the Act shall follow in a concise and enuncia-
tive form.
R.S., c. I-23, s. 4.

(2) En cas de préambule, la formule d’édiction s’y rat-
tache; viennent ensuite, en énoncés succincts, les articles
du dispositif.
S.R., ch. I-23, art. 4.

Operation Effet

Royal Assent Sanction royale

Royal assent Inscription de la date

5 (1) The Clerk of the Parliaments shall endorse on ev-
ery Act, immediately after its title, the day, month and
year when the Act was assented to in Her Majesty’s name
and the endorsement shall be a part of the Act.

5 (1) Le greffier des Parlements inscrit sur chaque loi,
immédiatement après son titre, la date de sa sanction au
nom de Sa Majesté. L’inscription fait partie de la loi.
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Date of commencement Entrée en vigueur

(2) If no date of commencement is provided for in an
Act, the date of commencement of that Act is the date of
assent to the Act.

(2) Sauf disposition contraire y figurant, la date d’entrée
en vigueur d’une loi est celle de sa sanction.

Commencement provision Report de l’entrée en vigueur

(3) Where an Act contains a provision that the Act or any
portion thereof is to come into force on a day later than
the date of assent to the Act, that provision is deemed to
have come into force on the date of assent to the Act.

(3) Entre en vigueur à la date de la sanction d’une loi la
disposition de cette loi qui prévoit pour l’entrée en vi-
gueur de celle-ci ou de telle de ses dispositions une date
ultérieure à celle de la sanction.

Commencement when no date fixed Absence d’indication de date

(4) Where an Act provides that certain provisions thereof
are to come or are deemed to have come into force on a
day other than the date of assent to the Act, the remain-
ing provisions of the Act are deemed to have come into
force on the date of assent to the Act.
R.S., c. I-23, s. 5.

(4) Lorsqu’une loi prévoit pour l’entrée en vigueur de
certaines de ses dispositions une date antérieure ou pos-
térieure à celle de la sanction, ses autres dispositions
entrent en vigueur à la date de la sanction.
S.R., ch. I-23, art. 5.

Day Fixed for Commencement or
Repeal

Prise et cessation d’effet

Operation when date fixed for commencement or
repeal

Cas où la date est fixée

6 (1) Where an enactment is expressed to come into
force on a particular day, it shall be construed as coming
into force on the expiration of the previous day, and
where an enactment is expressed to expire, lapse or oth-
erwise cease to have effect on a particular day, it shall be
construed as ceasing to have effect on the commence-
ment of the following day.

6 (1) Un texte prend effet à zéro heure à la date fixée
pour son entrée en vigueur; si la date de cessation d’effet
est prévue, le texte cesse d’avoir effet à vingt-quatre
heures à cette date.

When no date fixed Absence d’indication de date

(2) Every enactment that is not expressed to come into
force on a particular day shall be construed as coming in-
to force

(a) in the case of an Act, on the expiration of the day
immediately before the day the Act was assented to in
Her Majesty’s name; and

(b) in the case of a regulation, on the expiration of the
day immediately before the day the regulation was
registered pursuant to section 6 of the Statutory In-
struments Act or, if the regulation is of a class that is
exempted from the application of subsection 5(1) of
that Act, on the expiration of the day immediately be-
fore the day the regulation was made.

(2) En l’absence d’indication de date d’entrée en vigueur,
un texte prend effet :

a) s’il s’agit d’une loi, à zéro heure à la date de sa sanc-
tion au nom de Sa Majesté;

b) s’il s’agit d’un règlement non soustrait à l’applica-
tion du paragraphe 5(1) de la Loi sur les textes régle-
mentaires, à zéro heure à la date de l’enregistrement
prévu à l’article 6 de cette loi, et, s’il s’agit d’un règle-
ment soustrait à cette application, à zéro heure à la
date de sa prise.
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Judicial notice Admission d’office

(3) Judicial notice shall be taken of a day for the coming
into force of an enactment that is fixed by a regulation
that has been published in the Canada Gazette.
R.S., 1985, c. I-21, s. 6; 1992, c. 1, s. 87.

(3) La date d’entrée en vigueur d’un texte fixée par règle-
ment publié dans la Gazette du Canada est admise d’of-
fice.
L.R. (1985), ch. I-21, art. 6; 1992, ch. 1, art. 87.

Regulation Prior to Commencement Règlement antérieur à l’entrée en
vigueur

Preliminary proceedings Mesures préliminaires

7 Where an enactment is not in force and it contains
provisions conferring power to make regulations or do
any other thing, that power may, for the purpose of mak-
ing the enactment effective on its commencement, be ex-
ercised at any time before its commencement, but a regu-
lation so made or a thing so done has no effect until the
commencement of the enactment, except in so far as may
be necessary to make the enactment effective on its com-
mencement.
R.S., c. I-23, s. 7.

7 Le pouvoir d’agir, notamment de prendre un règle-
ment, peut s’exercer avant l’entrée en vigueur du texte
habilitant; dans l’intervalle, il n’est toutefois opérant que
dans la mesure nécessaire pour permettre au texte de
produire ses effets dès l’entrée en vigueur.
S.R., ch. I-23, art. 7.

Territorial Operation Portée territoriale

Territorial operation Règle générale

8 (1) Every enactment applies to the whole of Canada,
unless a contrary intention is expressed in the enact-
ment.

8 (1) Sauf disposition contraire y figurant, un texte s’ap-
plique à l’ensemble du pays.

Amending enactment Texte modificatif

(2) Where an enactment that does not apply to the whole
of Canada is amended, no provision in the amending en-
actment applies to any part of Canada to which the
amended enactment does not apply, unless it is provided
in the amending enactment that it applies to that part of
Canada or to the whole of Canada.

(2) Le texte modifiant un texte d’application limitée à
certaines parties du Canada ne s’applique à une autre
partie du Canada ou à l’ensemble du pays que si l’exten-
sion y est expressément prévue.

Exclusive economic zone of Canada Zone économique exclusive du Canada

(2.1) Every enactment that applies in respect of explor-
ing or exploiting, conserving or managing natural re-
sources, whether living or non-living, applies, in addition
to its application to Canada, to the exclusive economic
zone of Canada, unless a contrary intention is expressed
in the enactment.

(2.1) Le texte applicable, au Canada, à l’exploration et à
l’exploitation, la conservation et la gestion des ressources
naturelles biologiques ou non biologiques s’applique éga-
lement, à moins que le contexte n’exprime une intention
différente, à la zone économique exclusive du Canada.

Continental shelf of Canada Plateau continental du Canada

(2.2) Every enactment that applies in respect of explor-
ing or exploiting natural resources that are

(a) mineral or other non-living resources of the
seabed or subsoil, or

(2.2) S’applique également au plateau continental du
Canada, à moins que le contexte n’exprime une intention
différente, le texte applicable, au Canada, à l’exploration
et à l’exploitation :
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(b) living organisms belonging to sedentary species,
that is to say, organisms that, at the harvestable stage,
either are immobile on or under the seabed or are un-
able to move except in constant physical contact with
the seabed or subsoil

applies, in addition to its application to Canada, to the
continental shelf of Canada, unless a contrary intention is
expressed in the enactment.

a) des ressources minérales et autres ressources natu-
relles non biologiques des fonds marins et de leur
sous-sol;

b) des organismes vivants qui appartiennent aux es-
pèces sédentaires, c’est-à-dire les organismes qui, au
stade où ils peuvent être pêchés, sont soit immobiles
sur le fond ou au-dessous du fond, soit incapables de
se déplacer autrement qu’en restant constamment en
contact avec le fond ou le sous-sol.

Extra-territorial operation Extra-territorialité

(3) Every Act now in force enacted prior to December 11,
1931 that expressly or by necessary or reasonable impli-
cation was intended, as to the whole or any part thereof,
to have extra-territorial operation shall be construed as
if, at the date of its enactment, the Parliament of Canada
had full power to make laws having extra-territorial oper-
ation as provided by the Statute of Westminster, 1931.
R.S., 1985, c. I-21, s. 8; 1996, c. 31, s. 86.

(3) Dans le cas de lois fédérales encore en vigueur, édic-
tées avant le 11 décembre 1931 et dont la portée extra-
territoriale était, en tout ou en partie, expressément pré-
vue ou susceptible de se déduire logiquement de leur
objet, le Parlement est réputé avoir été investi, à la date
de leur édiction, du pouvoir conféré par le Statut de
Westminster de 1931 de faire des lois à portée extra-terri-
toriale.
L.R. (1985), ch. I-21, art. 8; 1996, ch. 31, art. 86.

Rules of Construction Règles d’interprétation

Property and Civil Rights Propriété et droits civils

Duality of legal traditions and application of provincial
law

Tradition bijuridique et application du droit provincial

8.1 Both the common law and the civil law are equally
authoritative and recognized sources of the law of prop-
erty and civil rights in Canada and, unless otherwise pro-
vided by law, if in interpreting an enactment it is neces-
sary to refer to a province’s rules, principles or concepts
forming part of the law of property and civil rights, refer-
ence must be made to the rules, principles and concepts
in force in the province at the time the enactment is be-
ing applied.
2001, c. 4, s. 8.

8.1 Le droit civil et la common law font pareillement au-
torité et sont tous deux sources de droit en matière de
propriété et de droits civils au Canada et, s’il est néces-
saire de recourir à des règles, principes ou notions appar-
tenant au domaine de la propriété et des droits civils en
vue d’assurer l’application d’un texte dans une province,
il faut, sauf règle de droit s’y opposant, avoir recours aux
règles, principes et notions en vigueur dans cette pro-
vince au moment de l’application du texte.
2001, ch. 4, art. 8.

Terminology Terminologie

8.2 Unless otherwise provided by law, when an enact-
ment contains both civil law and common law terminolo-
gy, or terminology that has a different meaning in the
civil law and the common law, the civil law terminology
or meaning is to be adopted in the Province of Quebec
and the common law terminology or meaning is to be
adopted in the other provinces.
2001, c. 4, s. 8.

8.2 Sauf règle de droit s’y opposant, est entendu dans un
sens compatible avec le système juridique de la province
d’application le texte qui emploie à la fois des termes
propres au droit civil de la province de Québec et des
termes propres à la common law des autres provinces, ou
qui emploie des termes qui ont un sens différent dans
l’un et l’autre de ces systèmes.
2001, ch. 4, art. 8.
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Private Acts Lois d’intérêt privé

Provisions in private Acts Effets

9 No provision in a private Act affects the rights of any
person, except as therein mentioned or referred to.
R.S., c. I-23, s. 9.

9 Les lois d’intérêt privé n’ont d’effet sur les droits sub-
jectifs que dans la mesure qui y est prévue.
S.R., ch. I-23, art. 9.

Law Always Speaking Permanence de la règle de droit

Law always speaking Principe général

10 The law shall be considered as always speaking, and
where a matter or thing is expressed in the present tense,
it shall be applied to the circumstances as they arise, so
that effect may be given to the enactment according to its
true spirit, intent and meaning.
R.S., c. I-23, s. 10.

10 La règle de droit a vocation permanente; exprimée
dans un texte au présent intemporel, elle s’applique à la
situation du moment de façon que le texte produise ses
effets selon son esprit, son sens et son objet.
S.R., ch. I-23, art. 10.

Imperative and Permissive
Construction

Obligation et pouvoirs

“Shall” and “may” Expression des notions

11 The expression “shall” is to be construed as impera-
tive and the expression “may” as permissive.
R.S., c. I-23, s. 28.

11 L’obligation s’exprime essentiellement par l’indicatif
présent du verbe porteur de sens principal et, à l’occa-
sion, par des verbes ou expressions comportant cette no-
tion. L’octroi de pouvoirs, de droits, d’autorisations ou de
facultés s’exprime essentiellement par le verbe « pou-
voir » et, à l’occasion, par des expressions comportant
ces notions.
S.R., ch. I-23, art. 28.

Enactments Remedial Solution de droit

Enactments deemed remedial Principe et interprétation

12 Every enactment is deemed remedial, and shall be
given such fair, large and liberal construction and inter-
pretation as best ensures the attainment of its objects.
R.S., c. I-23, s. 11.

12 Tout texte est censé apporter une solution de droit et
s’interprète de la manière la plus équitable et la plus
large qui soit compatible avec la réalisation de son objet.
S.R., ch. I-23, art. 11.

Preambles and Marginal Notes Préambules et notes marginales

Preamble Préambule

13 The preamble of an enactment shall be read as a part
of the enactment intended to assist in explaining its pur-
port and object.
R.S., c. I-23, s. 12.

13 Le préambule fait partie du texte et en constitue l’ex-
posé des motifs.
S.R., ch. I-23, art. 12.
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Marginal notes and historical references Notes marginales

14 Marginal notes and references to former enactments
that appear after the end of a section or other division in
an enactment form no part of the enactment, but are
inserted for convenience of reference only.
R.S., c. I-23, s. 13.

14 Les notes marginales ainsi que les mentions de textes
antérieurs apparaissant à la fin des articles ou autres élé-
ments du texte ne font pas partie de celui-ci, n’y figurant
qu’à titre de repère ou d’information.
S.R., ch. I-23, art. 13.

Application of Interpretation Provisions Dispositions interprétatives

Application of definitions and interpretation rules Application

15 (1) Definitions or rules of interpretation in an enact-
ment apply to all the provisions of the enactment, includ-
ing the provisions that contain those definitions or rules
of interpretation.

15 (1) Les définitions ou les règles d’interprétation d’un
texte s’appliquent tant aux dispositions où elles figurent
qu’au reste du texte.

Interpretation sections subject to exceptions Restriction

(2) Where an enactment contains an interpretation sec-
tion or provision, it shall be read and construed

(a) as being applicable only if a contrary intention
does not appear; and

(b) as being applicable to all other enactments relat-
ing to the same subject-matter unless a contrary in-
tention appears.

R.S., c. I-23, s. 14.

(2) Les dispositions définitoires ou interprétatives d’un
texte :

a) n’ont d’application qu’à défaut d’indication
contraire;

b) s’appliquent, sauf indication contraire, aux autres
textes portant sur un domaine identique.

S.R., ch. I-23, art. 14.

Words in regulations Terminologie des règlements

16 Where an enactment confers power to make regula-
tions, expressions used in the regulations have the same
respective meanings as in the enactment conferring the
power.
R.S., c. I-23, s. 15.

16 Les termes figurant dans les règlements d’application
d’un texte ont le même sens que dans celui-ci.
S.R., ch. I-23, art. 15.

Her Majesty Sa Majesté

Her Majesty not bound or affected unless stated Non-obligation, sauf indication contraire

17 No enactment is binding on Her Majesty or affects
Her Majesty or Her Majesty’s rights or prerogatives in
any manner, except as mentioned or referred to in the
enactment.
R.S., c. I-23, s. 16.

17 Sauf indication contraire y figurant, nul texte ne lie
Sa Majesté ni n’a d’effet sur ses droits et prérogatives.
S.R., ch. I-23, art. 16.

Proclamations Proclamations

Proclamation Auteur

18 (1) Where an enactment authorizes the issue of a
proclamation, the proclamation shall be understood to be
a proclamation of the Governor in Council.

18 (1) Les proclamations dont la prise est autorisée par
un texte émanent du gouverneur en conseil.
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Proclamation to be issued on advice Prise sur décret

(2) Where the Governor General is authorized to issue a
proclamation, the proclamation shall be understood to be
a proclamation issued under an order of the Governor in
Council, but it is not necessary to mention in the procla-
mation that it is issued under such an order.

(2) Les proclamations que le gouverneur général est au-
torisé à prendre sont considérées comme prises au titre
d’un décret du gouverneur en conseil; toutefois il n’est
pas obligatoire, dans ces proclamations, de faire état de
leur rattachement au décret.

Effective day of proclamations Date de prise d’effet

(3) A proclamation that is issued under an order of the
Governor in Council may purport to have been issued on
the day of the order or on any subsequent day and, if so,
takes effect on that day.

(3) La date de la prise d’une proclamation sur décret du
gouverneur en conseil peut être considérée comme celle
du décret même ou comme toute date ultérieure; le cas
échéant, la proclamation prend effet à la date ainsi consi-
dérée.

(4) [Repealed, 1992, c. 1, s. 88]
R.S., 1985, c. I-21, s. 18; 1992, c. 1, s. 88.

(4) [Abrogé, 1992, ch. 1, art. 88]
L.R. (1985), ch. I-21, art. 18; 1992, ch. 1, art. 88.

Oaths Serments

Administration of oaths Prestation

19 (1) Where, by an enactment or by a rule of the Sen-
ate or House of Commons, evidence under oath is autho-
rized or required to be taken, or an oath is authorized or
directed to be made, taken or administered, the oath may
be administered, and a certificate of its having been
made, taken or administered may be given by

(a) any person authorized by the enactment or rule to
take the evidence; or

(b) a judge of any court, a notary public, a justice of
the peace or a commissioner for taking affidavits, hav-
ing authority or jurisdiction within the place where the
oath is administered.

19 (1) Dans les cas de dépositions sous serment ou de
prestations de serment prévues par un texte ou par une
règle du Sénat ou de la Chambre des communes, peuvent
faire prêter le serment et en donner attestation :

a) les personnes autorisées par le texte ou la règle à
recevoir les dépositions;

b) les juges, notaires, juges de paix ou commissaires
aux serments compétents dans le ressort où s’effectue
la prestation.

Where justice of peace empowered Exercice des pouvoirs d’un juge de paix

(2) Where power is conferred on a justice of the peace to
administer an oath or solemn affirmation or to take an
affidavit or declaration, the power may be exercised by a
notary public or a commissioner for taking oaths.
R.S., c. I-23, s. 18.

(2) Le pouvoir conféré à un juge de paix de faire prêter
serment ou de recevoir des déclarations ou affirmations
solennelles, ou des affidavits, peut être exercé par un no-
taire ou un commissaire aux serments.
S.R., ch. I-23, art. 18.

Reports to Parliament Rapports au Parlement

Reports to Parliament Dépôt unique

20 Where an Act requires a report or other document to
be laid before Parliament and, in compliance with the
Act, a particular report or document has been laid before
Parliament at a session thereof, nothing in the Act shall
be construed as requiring the same report or document
to be laid before Parliament at any subsequent session.
R.S., c. I-23, s. 19.

20 Une loi imposant le dépôt d’un rapport ou autre do-
cument au Parlement n’a pas pour effet d’obliger à ce dé-
pôt au cours de plus d’une session.
S.R., ch. I-23, art. 19.
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Corporations Personnes morales

Powers vested in corporations Pouvoirs

21 (1) Words establishing a corporation shall be con-
strued

(a) as vesting in the corporation power to sue and be
sued, to contract and be contracted with by its corpo-
rate name, to have a common seal and to alter or
change it at pleasure, to have perpetual succession, to
acquire and hold personal property for the purposes
for which the corporation is established and to alien-
ate that property at pleasure;

(b) in the case of a corporation having a name consist-
ing of an English and a French form or a combined
English and French form, as vesting in the corporation
power to use either the English or the French form of
its name or both forms and to show on its seal both
the English and French forms of its name or have two
seals, one showing the English and the other showing
the French form of its name;

(c) as vesting in a majority of the members of the cor-
poration the power to bind the others by their acts;
and

(d) as exempting from personal liability for its debts,
obligations or acts individual members of the corpora-
tion who do not contravene the provisions of the en-
actment establishing the corporation.

21 (1) La disposition constitutive d’une personne mo-
rale comporte :

a) l’attribution du pouvoir d’ester en justice, de
contracter sous sa dénomination, d’avoir un sceau et
de le modifier, d’avoir succession perpétuelle, d’acqué-
rir et de détenir des biens meubles dans l’exercice de
ses activités et de les aliéner;

b) l’attribution, dans le cas où sa dénomination com-
porte un libellé français et un libellé anglais, ou une
combinaison des deux, de la faculté de faire usage de
l’un ou l’autre, ou des deux, et d’avoir soit un sceau
portant l’empreinte des deux, soit un sceau distinct
pour chacun d’eux;

c) l’attribution à la majorité de ses membres du pou-
voir de lier les autres par leurs actes;

d) l’exonération de toute responsabilité personnelle à
l’égard de ses dettes, obligations ou actes pour ceux de
ses membres qui ne contreviennent pas à son texte
constitutif.

Corporate name Dénomination bilingue

(2) Where an enactment establishes a corporation and in
each of the English and French versions of the enactment
the name of the corporation is in the form only of the lan-
guage of that version, the name of the corporation shall
consist of the form of its name in each of the versions of
the enactment.

(2) La dénomination d’une personne morale constituée
par un texte se compose de son libellé français et de son
libellé anglais même si elle ne figure dans chaque version
du texte que selon le libellé correspondant à la langue de
celle-ci.

Banking business Commerce de banque

(3) No corporation is deemed to be authorized to carry
on the business of banking unless that power is expressly
conferred on it by the enactment establishing the corpo-
ration.
R.S., c. I-23, s. 20.

(3) Une personne morale ne peut se livrer au commerce
de banque que si son texte constitutif le prévoit expressé-
ment.
S.R., ch. I-23, art. 20.

Majority and Quorum Majorité et quorum

Majorities Majorité

22 (1) Where an enactment requires or authorizes more
than two persons to do an act or thing, a majority of them
may do it.

22 (1) La majorité d’un groupe de plus de deux per-
sonnes peut accomplir les actes ressortissant aux pou-
voirs ou obligations du groupe.
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Quorum of board, court, commission, etc. Quorum

(2) Where an enactment establishes a board, court, com-
mission or other body consisting of three or more mem-
bers, in this section called an “association”,

(a) at a meeting of the association, a number of mem-
bers of the association equal to,

(i) if the number of members provided for by the
enactment is a fixed number, at least one-half of
the number of members, and

(ii) if the number of members provided for by the
enactment is not a fixed number but is within a
range having a maximum or minimum, at least
one-half of the number of members in office if that
number is within the range,

constitutes a quorum;

(b) an act or thing done by a majority of the members
of the association present at a meeting, if the members
present constitute a quorum, is deemed to have been
done by the association; and

(c) a vacancy in the membership of the association
does not invalidate the constitution of the association
or impair the right of the members in office to act, if
the number of members in office is not less than a
quorum.

R.S., c. I-23, s. 21.

(2) Les dispositions suivantes s’appliquent à tout orga-
nisme — tribunal, office, conseil, commission, bureau ou
autre — d’au moins trois membres constitué par un
texte :

a) selon que le texte attribue à l’organisme un effectif
fixe ou variable, le quorum est constitué par la moitié
de l’effectif ou par la moitié du nombre de membres en
fonctions, pourvu que celui-ci soit au moins égal au
minimum possible de l’effectif;

b) tout acte accompli par la majorité des membres de
l’organisme présents à une réunion, pourvu que le
quorum soit atteint, vaut acte de l’organisme;

c) une vacance au sein de l’organisme ne fait pas obs-
tacle à son existence ni n’entrave son fonctionnement,
pourvu que le nombre de membres en fonctions ne
soit pas inférieur au quorum.

S.R., ch. I-23, art. 21.

Appointment, Retirement and Powers
of Officers

Nominations, cessation des fonctions
et pouvoirs

Public officers hold office during pleasure Amovibilité

23 (1) Every public officer appointed by or under the
authority of an enactment or otherwise is deemed to have
been appointed to hold office during pleasure only, un-
less it is otherwise expressed in the enactment, commis-
sion or instrument of appointment.

23 (1) Indépendamment de leur mode de nomination et
sauf disposition contraire du texte ou autre acte pré-
voyant celle-ci, les fonctionnaires publics sont réputés
avoir été nommés à titre amovible.

Effective day of appointments Actes de nomination revêtus du grand sceau

(2) Where an appointment is made by instrument under
the Great Seal, the instrument may purport to have been
issued on or after the day its issue was authorized, and
the day on which it so purports to have been issued is
deemed to be the day on which the appointment takes ef-
fect.

(2) La date de la prise d’un acte de nomination revêtu du
grand sceau peut être considérée comme celle de l’autori-
sation de la prise de l’acte ou une date ultérieure, la no-
mination prenant effet à la date ainsi considérée.

Appointment or engagement otherwise than under
Great Seal

Autres actes de nomination

(3) Where there is authority in an enactment to appoint
a person to a position or to engage the services of a

(3) Les actes portant nomination à un poste ou louage de
services et dont un texte prévoit qu’ils n’ont pas à être
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person, otherwise than by instrument under the Great
Seal, the instrument of appointment or engagement may
be expressed to be effective on or after the day on which
that person commenced the performance of the duties of
the position or commenced the performance of the ser-
vices, and the day on which it is so expressed to be effec-
tive, unless that day is more than sixty days before the
day on which the instrument is issued, is deemed to be
the day on which the appointment or engagement takes
effect.

revêtus du grand sceau peuvent fixer, pour leur date de
prise d’effet, celle de l’entrée en fonctions du titulaire du
poste ou du début de la prestation des services, ou une
date ultérieure; la date ainsi fixée est, sauf si elle précède
de plus de soixante jours la date de prise de l’acte, celle
de la prise d’effet de la nomination ou du louage.

Remuneration Rémunération

(4) Where a person is appointed to an office, the ap-
pointing authority may fix, vary or terminate that per-
son’s remuneration.

(4) L’autorité investie du pouvoir de nomination peut
fixer ou modifier la rémunération de la personne nom-
mée ou y mettre fin.

Commencement of appointments or retirements Entrée en fonctions ou cessation de fonctions

(5) Where a person is appointed to an office effective on
a specified day, or where the appointment of a person is
terminated effective on a specified day, the appointment
or termination is deemed to have been effected immedi-
ately on the expiration of the previous day.
R.S., c. I-23, s. 22.

(5) La nomination ou la cessation de fonctions qui sont
prévues pour une date déterminée prennent effet à zéro
heure à cette date.
S.R., ch. I-23, art. 22.

Implied powers respecting public officers Pouvoirs implicites des fonctionnaires publics

24 (1) Words authorizing the appointment of a public
officer to hold office during pleasure include, in the dis-
cretion of the authority in whom the power of appoint-
ment is vested, the power to

(a) terminate the appointment or remove or suspend
the public officer;

(b) re-appoint or reinstate the public officer; and

(c) appoint another person in the stead of, or to act in
the stead of, the public officer.

24 (1) Le pouvoir de nomination d’un fonctionnaire pu-
blic à titre amovible comporte pour l’autorité qui en est
investie les autres pouvoirs suivants :

a) celui de mettre fin à ses fonctions, de le révoquer
ou de le suspendre;

b) celui de le nommer de nouveau ou de le réintégrer
dans ses fonctions;

c) celui de nommer un remplaçant ou une autre per-
sonne chargée d’agir à sa place.

Power to act for ministers Exercice des pouvoirs ministériels

(2) Words directing or empowering a minister of the
Crown to do an act or thing, regardless of whether the act
or thing is administrative, legislative or judicial, or other-
wise applying to that minister as the holder of the office,
include

(a) a minister acting for that minister or, if the office
is vacant, a minister designated to act in the office by
or under the authority of an order in council;

(b) the successors of that minister in the office;

(c) his or their deputy; and

(d) notwithstanding paragraph (c), a person appoint-
ed to serve, in the department or ministry of state over

(2) La mention d’un ministre par son titre ou dans le
cadre de ses attributions, que celles-ci soient d’ordre ad-
ministratif, législatif ou judiciaire, vaut mention :

a) de tout ministre agissant en son nom ou, en cas de
vacance de la charge, du ministre investi de sa charge
en application d’un décret;

b) de ses successeurs à la charge;

c) de son délégué ou de celui des personnes visées aux
alinéas a) et b);

d) indépendamment de l’alinéa c), de toute personne
ayant, dans le ministère ou département d’État en
cause, la compétence voulue.
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which the minister presides, in a capacity appropriate
to the doing of the act or thing, or to the words so ap-
plying.

Restriction as to public servants Restriction relative aux fonctionnaires

(3) Nothing in paragraph (2)(c) or (d) shall be construed
as authorizing the exercise of any authority conferred on
a minister to make a regulation as defined in the Statuto-
ry Instruments Act.

(3) Les alinéas (2)c) ou d) n’ont toutefois pas pour effet
d’autoriser l’exercice du pouvoir de prendre des règle-
ments au sens de la Loi sur les textes réglementaires.

Successors to and deputy of public officer Successeurs et délégué d’un fonctionnaire public

(4) Words directing or empowering any public officer,
other than a minister of the Crown, to do any act or
thing, or otherwise applying to the public officer by his
name of office, include his successors in the office and his
or their deputy.

(4) La mention d’un fonctionnaire public par son titre ou
dans le cadre de ses attributions vaut mention de ses suc-
cesseurs à la charge et de son ou leurs délégués ou ad-
joints.

Powers of holder of public office Pouvoirs du titulaire d’une charge publique

(5) Where a power is conferred or a duty imposed on the
holder of an office, the power may be exercised and the
duty shall be performed by the person for the time being
charged with the execution of the powers and duties of
the office.
R.S., 1985, c. I-21, s. 24; 1992, c. 1, s. 89.

(5) Les attributions attachées à une charge peuvent être
exercées par son titulaire effectivement en poste.
L.R. (1985), ch. I-21, art. 24; 1992, ch. 1, art. 89.

Evidence Preuve

Documentary evidence Preuve documentaire

25 (1) Where an enactment provides that a document is
evidence of a fact without anything in the context to indi-
cate that the document is conclusive evidence, then, in
any judicial proceedings, the document is admissible in
evidence and the fact is deemed to be established in the
absence of any evidence to the contrary.

25 (1) Fait foi de son contenu en justice sauf preuve
contraire le document dont un texte prévoit qu’il établit
l’existence d’un fait sans toutefois préciser qu’il l’établit
de façon concluante.

Queen’s Printer Imprimeur de la Reine

(2) Every copy of an enactment having printed thereon
what purports to be the name or title of the Queen’s
Printer and Controller of Stationery or the Queen’s Print-
er is deemed to be a copy purporting to be printed by the
Queen’s Printer for Canada.
R.S., c. I-23, s. 24.

(2) La mention du nom ou du titre de l’imprimeur de la
Reine et contrôleur de la papeterie ou de l’imprimeur de
la Reine, portée sur les exemplaires d’un texte, est répu-
tée être la mention de l’imprimeur de la Reine pour le
Canada.
S.R., ch. I-23, art. 24.

Computation of Time Calcul des délais

Time limits and holidays Jour férié

26 Where the time limited for the doing of a thing ex-
pires or falls on a holiday, the thing may be done on the
day next following that is not a holiday.
R.S., 1985, c. I-21, s. 26; 1999, c. 31, s. 147(F).

26 Tout acte ou formalité peut être accompli le premier
jour ouvrable suivant lorsque le délai fixé pour son ac-
complissement expire un jour férié.
L.R. (1985), ch. I-21, art. 26; 1999, ch. 31, art. 147(F).
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Clear days Jours francs

27 (1) Where there is a reference to a number of clear
days or “at least” a number of days between two events,
in calculating that number of days the days on which the
events happen are excluded.

27 (1) Si le délai est exprimé en jours francs ou en un
nombre minimal de jours entre deux événements, les
jours où les événements surviennent ne comptent pas.

Not clear days Délais non francs

(2) Where there is a reference to a number of days, not
expressed to be clear days, between two events, in calcu-
lating that number of days the day on which the first
event happens is excluded and the day on which the sec-
ond event happens is included.

(2) Si le délai est exprimé en jours entre deux événe-
ments, sans qu’il soit précisé qu’il s’agit de jours francs,
seul compte le jour où survient le second événement.

Beginning and ending of prescribed periods Début et fin d’un délai

(3) Where a time is expressed to begin or end at, on or
with a specified day, or to continue to or until a specified
day, the time includes that day.

(3) Si le délai doit commencer ou se terminer un jour dé-
terminé ou courir jusqu’à un jour déterminé, ce jour
compte.

After specified day Délai suivant un jour déterminé

(4) Where a time is expressed to begin after or to be from
a specified day, the time does not include that day.

(4) Si le délai suit un jour déterminé, ce jour ne compte
pas.

Within a time Acte à accomplir dans un délai

(5) Where anything is to be done within a time after,
from, of or before a specified day, the time does not in-
clude that day.
R.S., c. I-23, s. 25.

(5) Lorsqu’un acte doit être accompli dans un délai qui
suit ou précède un jour déterminé, ce jour ne compte pas.
S.R., ch. I-23, art. 25.

Calculation of a period of months after or before a
specified day

Délai exprimé en mois

28 Where there is a reference to a period of time consist-
ing of a number of months after or before a specified day,
the period is calculated by

(a) counting forward or backward from the specified
day the number of months, without including the
month in which that day falls;

(b) excluding the specified day; and

(c) including in the last month counted under para-
graph (a) the day that has the same calendar number
as the specified day or, if that month has no day with
that number, the last day of that month.

R.S., c. I-23, s. 25.

28 Si le délai est exprimé en nombre de mois précédant
ou suivant un jour déterminé, les règles suivantes s’ap-
pliquent :

a) le nombre de mois se calcule, dans un sens ou dans
l’autre, exclusion faite du mois où tombe le jour déter-
miné;

b) le jour déterminé ne compte pas;

c) le jour qui, dans le dernier mois obtenu selon l’ali-
néa a), porte le même quantième que le jour détermi-
né compte; à défaut de quantième identique, c’est le
dernier jour de ce mois qui compte.

S.R., ch. I-23, art. 25.

Time of the day Heure

29 Where there is a reference to time expressed as a
specified time of the day, the time is taken to mean stan-
dard time.
R.S., c. I-23, s. 25.

29 La mention d’une heure est celle de l’heure normale.
S.R., ch. I-23, art. 25.
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Time when specified age attained Mention de l’âge

30 A person is deemed not to have attained a specified
number of years of age until the commencement of the
anniversary, of the same number, of the day of that per-
son’s birth.
R.S., c. I-23, s. 25.

30 En cas de mention d’un âge, il faut entendre le
nombre d’années atteint à l’anniversaire correspondant,
à zéro heure.
S.R., ch. I-23, art. 25.

Miscellaneous Rules Divers

Reference to provincial court judge, etc. Ressort

31 (1) Where anything is required or authorized to be
done by or before a judge, provincial court judge, justice
of the peace or any functionary or officer, it shall be done
by or before one whose jurisdiction or powers extend to
the place where the thing is to be done.

31 (1) Les actes auxquels sont tenus ou autorisés soit
des juges, juges de la cour provinciale, juges de paix,
fonctionnaires ou agents, soit quiconque devant eux, ne
peuvent être accomplis que par ou devant ceux dans le
ressort desquels se trouve le lieu de l’accomplissement.

Ancillary powers Pouvoirs complémentaires

(2) Where power is given to a person, officer or func-
tionary to do or enforce the doing of any act or thing, all
such powers as are necessary to enable the person, officer
or functionary to do or enforce the doing of the act or
thing are deemed to be also given.

(2) Le pouvoir donné à quiconque, notamment à un
agent ou fonctionnaire, de prendre des mesures ou de les
faire exécuter comporte les pouvoirs nécessaires à l’exer-
cice de celui-ci.

Powers to be exercised as required Modalités d’exercice des pouvoirs

(3) Where a power is conferred or a duty imposed, the
power may be exercised and the duty shall be performed
from time to time as occasion requires.

(3) Les pouvoirs conférés peuvent s’exercer, et les obliga-
tions imposées sont à exécuter, en tant que de besoin.

Power to repeal Pouvoir réglementaire

(4) Where a power is conferred to make regulations, the
power shall be construed as including a power, exercis-
able in the same manner and subject to the same consent
and conditions, if any, to repeal, amend or vary the regu-
lations and make others.
R.S., 1985, c. I-21, s. 31; R.S., 1985, c. 27 (1st Supp.), s. 203.

(4) Le pouvoir de prendre des règlements comporte celui
de les modifier, abroger ou remplacer, ou d’en prendre
d’autres, les conditions d’exercice de ce second pouvoir
restant les mêmes que celles de l’exercice du premier.
L.R. (1985), ch. I-21, art. 31; L.R. (1985), ch. 27 (1er suppl.), art. 203.

Forms Formulaires

32 Where a form is prescribed, deviations from that
form, not affecting the substance or calculated to mis-
lead, do not invalidate the form used.
R.S., c. I-23, s. 26.

32 L’emploi de formulaires, modèles ou imprimés se
présentant différemment de la présentation prescrite n’a
pas pour effet de les invalider, à condition que les diffé-
rences ne portent pas sur le fond ni ne visent à induire en
erreur.
S.R., ch. I-23, art. 26.

Gender Genre grammatical

33 (1) Words importing female persons include male
persons and corporations and words importing male per-
sons include female persons and corporations.

33 (1) Le masculin ou le féminin s’applique, le cas
échéant, aux personnes physiques de l’un ou l’autre sexe
et aux personnes morales.

Number Nombre grammatical

(2) Words in the singular include the plural, and words
in the plural include the singular.

(2) Le pluriel ou le singulier s’appliquent, le cas échéant,
à l’unité et à la pluralité.
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Parts of speech and grammatical forms Famille de mots

(3) Where a word is defined, other parts of speech and
grammatical forms of the same word have corresponding
meanings.
R.S., 1985, c. I-21, s. 33; 1992, c. 1, s. 90.

(3) Les termes de la même famille qu’un terme défini ont
un sens correspondant.
L.R. (1985), ch. I-21, art. 33; 1992, ch. 1, art. 90.

Offences Infractions

Indictable and summary conviction offences Mise en accusation ou procédure sommaire

34 (1) Where an enactment creates an offence,

(a) the offence is deemed to be an indictable offence if
the enactment provides that the offender may be pros-
ecuted for the offence by indictment;

(b) the offence is deemed to be one for which the of-
fender is punishable on summary conviction if there is
nothing in the context to indicate that the offence is an
indictable offence; and

(c) if the offence is one for which the offender may be
prosecuted by indictment or for which the offender is
punishable on summary conviction, no person shall be
considered to have been convicted of an indictable of-
fence by reason only of having been convicted of the
offence on summary conviction.

34 (1) Les règles suivantes s’appliquent à l’interpréta-
tion d’un texte créant une infraction :

a) l’infraction est réputée un acte criminel si le texte
prévoit que le contrevenant peut être poursuivi par
mise en accusation;

b) en l’absence d’indication sur la nature de l’infrac-
tion, celle-ci est réputée punissable sur déclaration de
culpabilité par procédure sommaire;

c) s’il est prévu que l’infraction est punissable sur dé-
claration de culpabilité soit par mise en accusation soit
par procédure sommaire, la personne déclarée cou-
pable de l’infraction par procédure sommaire n’est pas
censée avoir été condamnée pour un acte criminel.

Criminal Code to apply Application du Code criminel
(2) All the provisions of the Criminal Code relating to in-
dictable offences apply to indictable offences created by
an enactment, and all the provisions of that Code relating
to summary conviction offences apply to all other of-
fences created by an enactment, except to the extent that
the enactment otherwise provides.

(2) Sauf disposition contraire du texte créant l’infraction,
les dispositions du Code criminel relatives aux actes cri-
minels s’appliquent aux actes criminels prévus par un
texte et celles qui portent sur les infractions punissables
sur déclaration de culpabilité par procédure sommaire
s’appliquent à toutes les autres infractions créées par le
texte.

Documents similarly construed Application aux documents

(3) In a commission, proclamation, warrant or other
document relating to criminal law or procedure in crimi-
nal matters,

(a) a reference to an offence for which the offender
may be prosecuted by indictment shall be construed as
a reference to an indictable offence; and

(b) a reference to any other offence shall be construed
as a reference to an offence for which the offender is
punishable on summary conviction.

R.S., c. I-23, s. 27.

(3) Dans tout document, notamment commission, pro-
clamation ou mandat, relatif au droit pénal ou à la procé-
dure pénale :

a) la mention d’une infraction punissable sur déclara-
tion de culpabilité par mise en accusation équivaut à
celle d’un acte criminel;

b) la mention de toute autre infraction équivaut à
celle d’une infraction punissable sur déclaration de
culpabilité par procédure sommaire.

S.R., ch. I-23, art. 27.
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Powers to Enter Dwelling-houses to
Carry out Arrests

Entrée dans une maison d’habitation
pour arrestation

Authorization to enter dwelling-house Autorisation de pénétrer dans une maison
d’habitation

34.1 Any person who may issue a warrant to arrest or
apprehend a person under any Act of Parliament, other
than the Criminal Code, has the same powers, subject to
the same terms and conditions, as a judge or justice has
under the Criminal Code

(a) to authorize the entry into a dwelling-house de-
scribed in the warrant for the purpose of arresting or
apprehending the person, if the person issuing the
warrant is satisfied by information on oath that there
are reasonable grounds to believe that the person is or
will be present in the dwelling-house; and

(b) to authorize the entry into the dwelling-house
without prior announcement if the requirement of
subsection 529.4(1) of the Criminal Code is met.

1997, c. 39, s. 4.

34.1 Toute personne habilitée à délivrer un mandat
pour l’arrestation d’une personne en vertu d’une autre loi
fédérale que le Code criminel est investie, avec les mêmes
réserves, des pouvoirs que le Code criminel confère aux
juges ou juges de paix pour autoriser quiconque est char-
gé de l’exécution du mandat :

a) à pénétrer dans une maison d’habitation désignée
en vue de l’arrestation, si elle est convaincue, sur la foi
d’une dénonciation sous serment, qu’il existe des mo-
tifs raisonnables de croire que la personne à arrêter s’y
trouve ou s’y trouvera;

b) à ne pas prévenir au préalable, pourvu que l’exi-
gence posée au paragraphe 529.4(1) du Code criminel
soit remplie.

1997, ch. 39, art. 4.

Definitions Définitions

General definitions Définitions d’application générale

35 (1) In every enactment,

Act, in respect of an Act of a legislature, includes a law of
the Legislature of Yukon, of the Northwest Territories or
for Nunavut; (loi provinciale)

bank means a bank listed in Schedule I or II to the Bank
Act; (banque)

British Commonwealth or British Commonwealth of
Nations has the same meaning as Commonwealth;
(Commonwealth, Commonwealth britannique, Com-
monwealth des nations ou Commonwealth des na-
tions britanniques)

broadcasting means any radiocommunication in which
the transmissions are intended for direct reception by the
general public; (radiodiffusion)

Canada, for greater certainty, includes the internal wa-
ters of Canada and the territorial sea of Canada;
(Canada)

Canadian waters includes the territorial sea of Canada
and the internal waters of Canada; (eaux canadiennes)

Clerk of the Privy Council or Clerk of the Queen’s
Privy Council means the Clerk of the Privy Council and

35 (1) Les définitions qui suivent s’appliquent à tous les
textes.

agent diplomatique ou consulaire Sont compris parmi
les agents diplomatiques ou consulaires les ambassa-
deurs, envoyés, ministres, chargés d’affaires, conseillers,
secrétaires, attachés, les consuls généraux, consuls, vice-
consuls et leurs suppléants, les suppléants des agents
consulaires, les hauts-commissaires et délégués perma-
nents et leurs suppléants. (diplomatic or consular offi-
cer)

banque Banque figurant aux annexes I ou II de la Loi
sur les banques. (bank)

Canada Il est entendu que les eaux intérieures et la mer
territoriale du Canada font partie du territoire de celui-ci.
(Canada)

caution ou cautionnement L’emploi de caution, de
cautionnement ou de termes de sens analogue implique
que la garantie correspondante est suffisante et que, sauf
disposition expresse contraire, il suffit d’une seule per-
sonne pour la fournir. (security and sureties)

Commonwealth, Commonwealth britannique, Com-
monwealth des nations ou Commonwealth des na-
tions britanniques Association des pays figurant à
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Secretary to the Cabinet; (greffier du Conseil privé ou
greffier du Conseil privé de la Reine)

commencement, when used with reference to an enact-
ment, means the time at which the enactment comes into
force; (Version anglaise seulement)

Commonwealth or Commonwealth of Nations
means the association of countries named in the sched-
ule; (Commonwealth, Commonwealth britannique,
Commonwealth des nations ou Commonwealth des
nations britanniques)

Commonwealth and Dependent Territories means
the several Commonwealth countries and their colonies,
possessions, dependencies, protectorates, protected
states, condominiums and trust territories; (Common-
wealth et dépendances)

contiguous zone,

(a) in relation to Canada, means the contiguous zone
of Canada as determined under the Oceans Act, and

(b) in relation to any other state, means the contigu-
ous zone of the other state as determined in accor-
dance with international law and the domestic laws of
that other state; (zone contiguë)

continental shelf,

(a) in relation to Canada, means the continental shelf
of Canada as determined under the Oceans Act, and

(b) in relation to any other state, means the continen-
tal shelf of the other state as determined in accordance
with international law and the domestic laws of that
other state; (plateau continental)

contravene includes fail to comply with; (contraven-
tion)

corporation does not include a partnership that is con-
sidered to be a separate legal entity under provincial law;
(personne morale)

county includes two or more counties united for purpos-
es to which the enactment relates; (comté)

county court [Repealed, 1990, c. 17, s. 26]

diplomatic or consular officer includes an ambassador,
envoy, minister, chargé d’affaires, counsellor, secretary,
attaché, consul-general, consul, vice-consul, pro-consul,
consular agent, acting consul-general, acting consul, act-
ing vice-consul, acting consular agent, high

l’annexe. (Commonwealth or Commonwealth of Na-
tions, British Commonwealth or British Common-
wealth of Nations)

Commonwealth et dépendances Les pays du Com-
monwealth et leurs colonies ou possessions, ainsi que les
États ou territoires placés sous leur protectorat, leur
condominium, leur tutelle ou, d’une façon générale, leur
dépendance. (Commonwealth and Dependent Territo-
ries)

comté Peut s’entendre de plusieurs comtés réunis pour
les besoins de l’application d’un texte. (county)

contravention Est assimilé à la contravention le défaut
de se conformer à un texte. (contravene)

cour de comté [Abrogée, 1990, ch. 17, art. 26]

Cour fédérale [Abrogée, 2002, ch. 8, art. 151]

déclaration solennelle Déclaration faite aux termes de
l’article 41 de la Loi sur la preuve au Canada. (statutory
declaration)

deux juges de paix Au moins deux titulaires de cette
fonction réunis ou agissant ensemble. (two justices)

eaux canadiennes Notamment la mer territoriale et les
eaux intérieures du Canada. (Canadian waters)

eaux intérieures

a) S’agissant du Canada, les eaux intérieures délimi-
tées en conformité avec la Loi sur les océans, y com-
pris leur fond ou leur lit, ainsi que leur sous-sol et l’es-
pace aérien correspondant;

b) s’agissant de tout autre État, les eaux situées en de-
çà de la ligne de base de la mer territoriale de cet État.
(internal waters)

écrit Mots pouvant être lus, quel que soit leur mode de
présentation ou de reproduction, notamment impres-
sion, dactylographie, peinture, gravure, lithographie ou
photographie. La présente définition s’applique à tout
terme de sens analogue. (writing)

États-Unis Les États-Unis d’Amérique. (United States)

force de réserve S’entend au sens de la Loi sur la dé-
fense nationale. (reserve force)

force régulière S’entend au sens de la Loi sur la défense
nationale. (regular force)
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commissioner, permanent delegate, adviser, acting high
commissioner, and acting permanent delegate; (agent
diplomatique ou consulaire)

exclusive economic zone,

(a) in relation to Canada, means the exclusive eco-
nomic zone of Canada as determined under the
Oceans Act and includes the seabed and subsoil below
that zone, and

(b) in relation to any other state, means the exclusive
economic zone of the other state as determined in ac-
cordance with international law and the domestic laws
of that other state; (zone économique exclusive)

Federal Court [Repealed, 2002, c. 8, s. 151]

Federal Court — Appeal Division or Federal Court of
Appeal [Repealed, 2002, c. 8, s. 151]

Federal Court — Trial Division [Repealed, 2002, c. 8, s.
151]

Governor, Governor General or Governor of Canada
means the Governor General of Canada or other chief ex-
ecutive officer or administrator carrying on the Govern-
ment of Canada on behalf and in the name of the
Sovereign, by whatever title that officer is designated;
(gouverneur, gouverneur du Canada ou gouverneur
général)

Governor General in Council or Governor in Council
means the Governor General of Canada acting by and
with the advice of, or by and with the advice and consent
of, or in conjunction with the Queen’s Privy Council for
Canada; (gouverneur en conseil ou gouverneur géné-
ral en conseil)

Great Seal means the Great Seal of Canada; (grand
sceau)

Her Majesty, His Majesty, the Queen, the King or the
Crown means the Sovereign of the United Kingdom,
Canada and Her or His other Realms and Territories, and
Head of the Commonwealth; (Sa Majesté, la Reine, le
Roi ou la Couronne)

Her Majesty’s Realms and Territories or His Majesty’s
Realms and Territories means all realms and territories
under the sovereignty of Her or His Majesty; (royaumes
et territoires de Sa Majesté)

herein used in any section shall be understood to relate
to the whole enactment, and not to that section only;
(Version anglaise seulement)

gouverneur, gouverneur du Canada ou gouverneur
général Le gouverneur général du Canada ou tout admi-
nistrateur ou autre fonctionnaire de premier rang chargé
du gouvernement du Canada au nom du souverain, quel
que soit son titre. (Governor, Governor General or
Governor of Canada)

gouverneur en conseil ou gouverneur général en
conseil Le gouverneur général du Canada agissant sur
l’avis ou sur l’avis et avec le consentement du Conseil pri-
vé de la Reine pour le Canada ou conjointement avec ce-
lui-ci. (Governor General in Council or Governor in
Council)

grand sceau Le grand sceau du Canada. (Great Seal)

greffier du Conseil privé ou greffier du Conseil privé
de la Reine Le greffier du Conseil privé et secrétaire du
Cabinet. (Clerk of the Privy Council or Clerk of the
Queen’s Privy Council)

heure locale L’heure observée au lieu considéré pour la
détermination des heures ouvrables. (local time)

heure normale Sauf disposition contraire d’une procla-
mation du gouverneur en conseil destinée à s’appliquer à
tout ou partie d’une province, s’entend :

a) à Terre-Neuve-et-Labrador, de l’heure normale de
Terre-Neuve, en retard de trois heures et demie sur
l’heure de Greenwich;

b) en Nouvelle-Écosse, au Nouveau-Brunswick, dans
l’Île-du-Prince-Édouard, dans les régions du Québec
situées à l’est du soixante-troisième méridien de longi-
tude ouest et dans les régions du territoire du Nunavut
situées à l’est du soixante-huitième méridien de longi-
tude ouest, de l’heure normale de l’Atlantique, en re-
tard de quatre heures sur l’heure de Greenwich;

c) dans les régions du Québec situées à l’ouest du
soixante-troisième méridien de longitude ouest, dans
les régions de l’Ontario situées entre les soixante-hui-
tième et quatre-vingt-dixième méridiens de longitude
ouest, dans l’Île Southampton et les îles voisines, et
dans les régions du territoire du Nunavut situées entre
les soixante-huitième et quatre-vingt-cinquième méri-
diens de longitude ouest, de l’heure normale de l’Est,
en retard de cinq heures sur l’heure de Greenwich;

d) dans les régions de l’Ontario situées à l’ouest du
quatre-vingt-dixième méridien de longitude ouest, au
Manitoba, et dans les régions du territoire du Nuna-
vut, sauf l’Île Southampton et les îles voisines, situées
entre les quatre-vingt-cinquième et cent deuxième
méridiens de longitude ouest, de l’heure normale du
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holiday means any of the following days, namely, Sun-
day; New Year’s Day; Good Friday; Easter Monday;
Christmas Day; the birthday or the day fixed by procla-
mation for the celebration of the birthday of the reigning
Sovereign; Victoria Day; Canada Day; the first Monday in
September, designated Labour Day; Remembrance Day;
any day appointed by proclamation to be observed as a
day of general prayer or mourning or day of public rejoic-
ing or thanksgiving; and any of the following additional
days, namely,

(a) in any province, any day appointed by proclama-
tion of the lieutenant governor of the province to be
observed as a public holiday or as a day of general
prayer or mourning or day of public rejoicing or
thanksgiving within the province, and any day that is a
non-juridical day by virtue of an Act of the legislature
of the province, and

(b) in any city, town, municipality or other organized
district, any day appointed to be observed as a civic
holiday by resolution of the council or other authority
charged with the administration of the civic or munici-
pal affairs of the city, town, municipality or district;
(jour férié)

internal waters,

(a) in relation to Canada, means the internal waters of
Canada as determined under the Oceans Act and in-
cludes the airspace above and the bed and subsoil be-
low those waters, and

(b) in relation to any other state, means the waters on
the landward side of the baselines of the territorial sea
of the other state; (eaux intérieures)

legislative assembly, legislative council or legisla-
ture [Repealed, 2014, c. 2, s. 14]

legislative assembly or legislature includes the Lieu-
tenant Governor in Council and the Legislative Assembly
of the Northwest Territories, as constituted before
September 1, 1905, and the Legislature of Yukon, of the
Northwest Territories or for Nunavut; (législature ou
assemblée législative)

lieutenant governor means the lieutenant governor or
other chief executive officer or administrator carrying on
the government of the province indicated by the enact-
ment, by whatever title that officer is designated, and in
Yukon, the Northwest Territories and Nunavut means
the Commissioner; (lieutenant-gouverneur)

lieutenant governor in council means

centre, en retard de six heures sur l’heure de Green-
wich;

e) en Saskatchewan, en Alberta, dans les Territoires
du Nord-Ouest et dans les régions du territoire du Nu-
navut situées à l’ouest du cent deuxième méridien de
longitude ouest, de l’heure normale des Rocheuses, en
retard de sept heures sur l’heure de Greenwich;

f) en Colombie-Britannique, de l’heure normale du
Pacifique, en retard de huit heures sur l’heure de
Greenwich;

g) au Yukon, de l’heure normale du Yukon, en retard
de neuf heures sur l’heure de Greenwich. (standard
time)

jour férié Outre les dimanches, le 1er janvier, le vendredi
saint, le lundi de Pâques, le jour de Noël, l’anniversaire
du souverain régnant ou le jour fixé par proclamation
pour sa célébration, la fête de Victoria, la fête du Canada,
le premier lundi de septembre, désigné comme fête du
Travail, le 11 novembre ou jour du Souvenir, tout jour
fixé par proclamation comme jour de prière ou de deuil
national ou jour de réjouissances ou d’action de grâces
publiques :

a) pour chaque province, tout jour fixé par proclama-
tion du lieutenant-gouverneur comme jour férié légal
ou comme jour de prière ou de deuil général ou jour
de réjouissances ou d’action de grâces publiques, et
tout jour qui est un jour non juridique au sens d’une
loi provinciale;

b) pour chaque collectivité locale — ville, municipalité
ou autre circonscription administrative —, tout jour
fixé comme jour férié local par résolution du conseil
ou autre autorité chargée de l’administration de la col-
lectivité. (holiday)

juridiction supérieure ou cour supérieure Outre la
Cour suprême du Canada, la Cour d’appel fédérale, la
Cour fédérale et la Cour canadienne de l’impôt :

a) la Cour suprême de Terre-Neuve-et-Labrador;

a.1) la Cour d’appel de l’Ontario et la Cour supérieure
de justice de l’Ontario;

b) la Cour d’appel et la Cour supérieure du Québec;

c) la Cour d’appel et la Cour du Banc de la Reine du
Nouveau-Brunswick, du Manitoba, de la Saskatche-
wan ou de l’Alberta;
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(a) the lieutenant governor of the province indicated
by the enactment acting by and with the advice of, by
and with the advice and consent of, or in conjunction
with, the executive council,

(b) in Yukon, the Commissioner of Yukon acting with
the consent of the Executive Council of Yukon,

(c) in the Northwest Territories, the Commissioner of
the Northwest Territories acting with the consent of
the Executive Council of the Northwest Territories,
and

(d) in Nunavut, the Commissioner; (lieutenant-gou-
verneur en conseil)

local time, in relation to any place, means the time ob-
served in that place for the regulation of business hours;
(heure locale)

military shall be construed as relating to all or any part
of the Canadian Forces; (militaire)

month means a calendar month; (mois)

oath includes a solemn affirmation or declaration when
the context applies to any person by whom and to any
case in which a solemn affirmation or declaration may be
made instead of an oath, and in the same cases the ex-
pression sworn includes the expression “affirmed” or
“declared”; (serment)

Parliament means the Parliament of Canada; (Parle-
ment)

person, or any word or expression descriptive of a per-
son, includes a corporation; (personne)

proclamation means a proclamation under the Great
Seal; (proclamation)

province means a province of Canada, and includes
Yukon, the Northwest Territories and Nunavut; (pro-
vince)

radio or radiocommunication means any transmission,
emission or reception of signs, signals, writing, images,
sounds or intelligence of any nature by means of electro-
magnetic waves of frequencies lower than 3 000 GHz
propagated in space without artificial guide; (radiocom-
munication ou radio)

regular force means the component of the Canadian
Forces that is referred to in the National Defence Act as
the regular force; (force régulière)

d) la Cour d’appel et la Cour suprême de la Nouvelle-
Écosse, de la Colombie-Britannique et de l’Île-du-
Prince-Édouard;

e) la Cour suprême du Yukon, la Cour suprême des
Territoires du Nord-Ouest ou la Cour de justice du
Nunavut. (superior court)

législature, assemblée législative ou conseil législa-
tif [Abrogée, 2014, ch. 2, art. 14]

législature ou assemblée législative Sont assimilés à la
législature et à l’assemblée législative l’ensemble compo-
sé du lieutenant-gouverneur en conseil et de l’Assemblée
législative des Territoires du Nord-Ouest, en leur état
avant le 1er septembre 1905, la Législature du Yukon, la
Législature des Territoires du Nord-Ouest et la Législa-
ture du Nunavut. (legislative assembly or legislature)

lieutenant-gouverneur Le lieutenant-gouverneur d’une
province ou tout administrateur ou autre fonctionnaire
de premier rang chargé du gouvernement de la province,
quel que soit son titre, ainsi que le commissaire du Yu-
kon, celui des Territoires du Nord-Ouest et celui du terri-
toire du Nunavut. (lieutenant governor)

lieutenant-gouverneur en conseil Le lieutenant-gou-
verneur d’une province agissant sur l’avis ou sur l’avis et
avec le consentement du conseil exécutif de la province
ou conjointement avec celui-ci, le commissaire du Yukon
agissant avec l’agrément du Conseil exécutif du Yukon, le
commissaire des Territoires du Nord-Ouest agissant avec
l’agrément du Conseil exécutif des Territoires du Nord-
Ouest ou le commissaire du Nunavut, selon le cas. (lieu-
tenant governor in council)

loi provinciale Sont assimilées aux lois provinciales les
lois de la Législature du Yukon, de la Législature des Ter-
ritoires du Nord-Ouest ou de la Législature du Nunavut.
(Act)

mer territoriale

a) S’agissant du Canada, la mer territoriale délimitée
en conformité avec la Loi sur les océans, y compris les
fonds marins et leur sous-sol, ainsi que l’espace aérien
correspondant;

b) s’agissant de tout autre État, la mer territoriale de
cet État, délimitée en conformité avec le droit interna-
tional et le droit interne de ce même État. (territorial
sea)

militaire S’applique à tout ou partie des Forces cana-
diennes. (military)
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reserve force means the component of the Canadian
Forces that is referred to in the National Defence Act as
the reserve force; (force de réserve)

security means sufficient security, and sureties means
sufficient sureties, and when those words are used one
person is sufficient therefor, unless otherwise expressly
required; (caution ou cautionnement)

standard time, except as otherwise provided by any
proclamation of the Governor in Council that may be is-
sued for the purposes of this definition in relation to any
province or territory or any part thereof, means

(a) in relation to the Province of Newfoundland and
Labrador, Newfoundland standard time, being three
hours and thirty minutes behind Greenwich time,

(b) in relation to the Provinces of Nova Scotia, New
Brunswick and Prince Edward Island, that part of the
Province of Quebec lying east of the sixty-third merid-
ian of west longitude, and that part of Nunavut lying
east of the sixty-eighth meridian of west longitude, At-
lantic standard time, being four hours behind Green-
wich time,

(c) in relation to that part of the Province of Quebec
lying west of the sixty-third meridian of west longi-
tude, that part of the Province of Ontario lying be-
tween the sixty-eighth and the ninetieth meridians of
west longitude, Southampton Island and the islands
adjacent to Southampton Island, and that part of
Nunavut lying between the sixty-eighth and the
eighty-fifth meridians of west longitude, eastern stan-
dard time, being five hours behind Greenwich time,

(d) in relation to that part of the Province of Ontario
lying west of the ninetieth meridian of west longitude,
the Province of Manitoba, and that part of Nunavut,
except Southampton Island and the islands adjacent
to Southampton Island, lying between the eighty-fifth
and the one hundred and second meridians of west
longitude, central standard time, being six hours be-
hind Greenwich time,

(e) in relation to the Provinces of Saskatchewan and
Alberta, the Northwest Territories and that part of
Nunavut lying west of the one hundred and second
meridian of west longitude, mountain standard time,
being seven hours behind Greenwich time,

(f) in relation to the Province of British Columbia, Pa-
cific standard time, being eight hours behind Green-
wich time, and

(g) in relation to Yukon, Yukon standard time, being
nine hours behind Greenwich time; (heure normale)

mois Mois de l’année civile. (month)

Parlement Le Parlement du Canada. (Parliament)

personne Personne physique ou morale; l’une et l’autre
notions sont visées dans des formulations générales, im-
personnelles ou comportant des pronoms ou adjectifs in-
définis. (person)

personne morale Entité dotée de la personnalité mo-
rale, à l’exclusion d’une société de personnes à laquelle le
droit provincial reconnaît cette personnalité. (corpora-
tion)

plateau continental

a) S’agissant du Canada, le plateau continental déli-
mité en conformité avec la Loi sur les océans;

b) s’agissant de tout autre État, le plateau continental
de cet État, délimité en conformité avec le droit inter-
national et le droit interne de ce même État. (conti-
nental shelf)

proclamation Proclamation sous le grand sceau.
(proclamation)

province Province du Canada, ainsi que le Yukon, les
Territoires du Nord-Ouest et le territoire du Nunavut.
(province)

radiocommunication ou radio Toute transmission,
émission ou réception de signes, de signaux, d’écrits, d’i-
mages, de sons ou de renseignements de toute nature, au
moyen d’ondes électromagnétiques de fréquences infé-
rieures à 3 000 GHz transmises dans l’espace sans guide
artificiel. (radio or radiocommunication)

radiodiffusion Toute radiocommunication dont les
émissions sont destinées à être reçues directement par le
public en général. (broadcasting)

royaumes et territoires de Sa Majesté Tous les
royaumes et territoires placés sous la souveraineté de Sa
Majesté. (Her Majesty’s Realms and Territories)

Royaume-Uni Le Royaume-Uni de Grande-Bretagne et
d’Irlande du Nord. (United Kingdom)

Sa Majesté, la Reine, le Roi ou la Couronne Le souve-
rain du Royaume-Uni, du Canada et de Ses autres
royaumes et territoires, et chef du Commonwealth. (Her
Majesty, His Majesty, the Queen, the King or the
Crown)
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statutory declaration means a solemn declaration
made pursuant to section 41 of the Canada Evidence Act;
(déclaration solennelle)

superior court means

(a) in the Province of Newfoundland and Labrador,
the Supreme Court,

(a.1) in the Province of Ontario, the Court of Appeal
for Ontario and the Superior Court of Justice,

(b) in the Province of Quebec, the Court of Appeal and
the Superior Court in and for the Province,

(c) in the Province of New Brunswick, Manitoba,
Saskatchewan or Alberta, the Court of Appeal for the
Province and the Court of Queen’s Bench for the
Province,

(d) in the Provinces of Nova Scotia, British Columbia
and Prince Edward Island, the Court of Appeal and
the Supreme Court of the Province, and

(e) the Supreme Court of Yukon, the Supreme Court
of the Northwest Territories and the Nunavut Court of
Justice,

and includes the Supreme Court of Canada, the Federal
Court of Appeal, the Federal Court and the Tax Court of
Canada; (juridiction supérieure ou cour supérieure)

telecommunications means the emission, transmission
or reception of signs, signals, writing, images, sounds or
intelligence of any nature by any wire, cable, radio, opti-
cal or other electromagnetic system, or by any similar
technical system; (télécommunication)

territorial sea,

(a) in relation to Canada, means the territorial sea of
Canada as determined under the Oceans Act and in-
cludes the airspace above and the seabed and subsoil
below that sea, and

(b) in relation to any other state, means the territorial
sea of the other state as determined in accordance
with international law and the domestic laws of that
other state; (mer territoriale)

territory means Yukon, the Northwest Territories and
Nunavut; (territoires)

two justices means two or more justices of the peace,
assembled or acting together; (deux juges de paix)

Section d’appel de la Cour fédérale ou Cour d’appel
fédérale [Abrogée, 2002, ch. 8, art. 151]

Section de première instance de la Cour fédé-
rale [Abrogée, 2002, ch. 8, art. 151]

serment Ont valeur de serment la déclaration ou l’affir-
mation solennelle dans les cas où il est prévu qu’elles
peuvent en tenir lieu et où l’intéressé a la faculté de les y
substituer; les formulations comportant les verbes « dé-
clarer » ou « affirmer » équivalent dès lors à celles qui
comportent l’expression sous serment. (oath and
sworn)

télécommunication La transmission, l’émission ou la
réception de signes, signaux, écrits, images, sons ou ren-
seignements de toute nature soit par système électroma-
gnétique, notamment par fil, câble ou système radio ou
optique, soit par tout procédé technique semblable.
(telecommunications)

territoires S’entend du Yukon, des Territoires du Nord-
Ouest et du Nunavut. (territory)

zone contiguë

a) S’agissant du Canada, la zone contiguë délimitée en
conformité avec la Loi sur les océans;

b) s’agissant de tout autre État, la zone contiguë de
cet État, délimitée en conformité avec le droit interna-
tional et le droit interne de ce même État. (contigu-
ous zone)

zone économique exclusive

a) S’agissant du Canada, la zone économique exclu-
sive délimitée en conformité avec la Loi sur les océans,
y compris les fonds marins et leur sous-sol;

b) s’agissant de tout autre État, la zone économique
exclusive de cet État, délimitée en conformité avec le
droit international et le droit interne de ce même État.
(exclusive economic zone)
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United Kingdom means the United Kingdom of Great
Britain and Northern Ireland; (Royaume-Uni)

United States means the United States of America;
(États-Unis)

writing, or any term of like import, includes words print-
ed, typewritten, painted, engraved, lithographed, pho-
tographed or represented or reproduced by any mode of
representing or reproducing words in visible form.
(écrit)

Governor in Council may amend schedule Modification de l’annexe

(2) The Governor in Council may, by order, amend the
schedule by adding thereto the name of any country rec-
ognized by the order to be a member of the Common-
wealth or deleting therefrom the name of any country
recognized by the order to be no longer a member of the
Commonwealth.
R.S., 1985, c. I-21, s. 35; R.S., 1985, c. 11 (1st Supp.), s. 2, c. 27 (2nd Supp.), s. 10; 1990,
c. 17, s. 26; 1992, c. 1, s. 91, c. 47, s. 79, c. 51, s. 56; 1993, c. 28, s. 78, c. 38, s. 87; 1995,
c. 39, s. 174; 1996, c. 31, s. 87; 1998, c. 15, s. 28, c. 30, ss. 13(F), 15(E); 1999, c. 3, s. 71,
c. 28, s. 168; 2002, c. 7, s. 188, c. 8, s. 151; 2014, c. 2, s. 14; 2015, c. 3, s. 124.

(2) Le gouverneur en conseil peut, par décret, recon-
naître l’acquisition ou la perte, par un pays, de la qualité
de membre du Commonwealth et, selon le cas, inscrire ce
pays à l’annexe ou l’en radier.
L.R. (1985), ch. I-21, art. 35; L.R. (1985), ch. 11 (1er suppl.), art. 2, ch. 27 (2e suppl.), art.
10; 1990, ch. 17, art. 26; 1992, ch. 1, art. 91, ch. 47, art. 79, ch. 51, art. 56; 1993, ch. 28,
art. 78, ch. 38, art. 87; 1995, ch. 39, art. 174; 1996, ch. 31, art. 87; 1998, ch. 15, art. 28,
ch. 30, art. 13(F) et 15(A); 1999, ch. 3, art. 71, ch. 28, art. 168; 2002, ch. 7, art. 188, ch. 8,
art. 151; 2014, ch. 2, art. 14; 2015, ch. 3, art. 124.

Construction of telegraph Télégraphe et téléphone

36 The expression telegraph and its derivatives, in an
enactment or in an Act of the legislature of any province
enacted before that province became part of Canada on
any subject that is within the legislative powers of Parlia-
ment, are deemed not to include the word “telephone” or
its derivatives.
R.S., c. I-23, s. 29.

36 Le terme télégraphe et ses dérivés employés, à pro-
pos d’un domaine ressortissant à la compétence législa-
tive du Parlement, dans un texte ou dans des lois provin-
ciales antérieures à l’incorporation de la province au
Canada ne sont pas censés s’appliquer au terme « télé-
phone » ou à ses dérivés.
S.R., ch. I-23, art. 29.

Construction of year Notion d’année

37 (1) The expression year means any period of twelve
consecutive months, except that a reference

(a) to a calendar year means a period of twelve con-
secutive months commencing on January 1;

(b) to a financial year or fiscal year means, in rela-
tion to money provided by Parliament, or the Consoli-
dated Revenue Fund, or the accounts, taxes or fi-
nances of Canada, the period beginning on April 1 in
one calendar year and ending on March 31 in the next
calendar year; and

(c) by number to a Dominical year means the period
of twelve consecutive months commencing on January
1 of that Dominical year.

37 (1) La notion d’année s’entend de toute période de
douze mois, compte tenu des dispositions suivantes :

a) année civile s’entend de l’année commençant le 1er

janvier;

b) exercice s’entend, en ce qui a trait aux crédits vo-
tés par le Parlement, au Trésor, aux comptes et aux fi-
nances du Canada ou aux impôts fédéraux, de la pé-
riode commençant le 1er avril et se terminant le 31
mars de l’année suivante;

c) la mention d’un millésime s’applique à l’année ci-
vile correspondante.

Governor in Council may define year Précision de la notion

(2) Where in an enactment relating to the affairs of Par-
liament or the Government of Canada there is a reference
to a period of a year without anything in the context to
indicate beyond doubt whether a financial or fiscal year,

(2) Le gouverneur en conseil peut préciser la notion
d’année pour l’application des textes relatifs au Parle-
ment ou au gouvernement fédéral et où figure cette no-
tion sans que le contexte permette de déterminer en



Interpretation Interprétation
Definitions Définitions
Sections 37-39 Articles 37-39

Current to December 6, 2018

Last amended on February 26, 2015

24 À jour au 6 décembre 2018

Dernière modification le 26 février 2015

any period of twelve consecutive months or a period of
twelve consecutive months commencing on January 1 is
intended, the Governor in Council may prescribe which
of those periods of twelve consecutive months shall con-
stitute a year for the purposes of the enactment.
R.S., c. I-23, ss. 28, 31.

toute certitude s’il s’agit de l’année civile, de l’exercice ou
d’une période quelconque de douze mois.
S.R., ch. I-23, art. 28 et 31.

Common names Langage courant

38 The name commonly applied to any country, place,
body, corporation, society, officer, functionary, person,
party or thing means the country, place, body, corpora-
tion, society, officer, functionary, person, party or thing
to which the name is commonly applied, although the
name is not the formal or extended designation thereof.
R.S., c. I-23, s. 30.

38 La désignation courante d’une personne, d’un
groupe, d’une fonction, d’un lieu, d’un pays, d’un objet ou
autre entité équivaut à la désignation officielle ou inté-
grale.
S.R., ch. I-23, art. 30.

Affirmative and negative resolutions Résolutions de ratification ou de rejet

39 (1) In every Act,

(a) the expression subject to affirmative resolution
of Parliament, when used in relation to any regula-
tion, means that the regulation shall be laid before
Parliament within fifteen days after it is made or, if
Parliament is not then sitting, on any of the first fif-
teen days next thereafter that Parliament is sitting and
shall not come into force unless and until it is affirmed
by a resolution of both Houses of Parliament intro-
duced and passed in accordance with the rules of
those Houses;

(b) the expression subject to affirmative resolution
of the House of Commons, when used in relation to
any regulation, means that the regulation shall be laid
before the House of Commons within fifteen days after
it is made or, if the House is not then sitting, on any of
the first fifteen days next thereafter that the House is
sitting and shall not come into force unless and until it
is affirmed by a resolution of the House of Commons
introduced and passed in accordance with the rules of
that House;

(c) the expression subject to negative resolution of
Parliament, when used in relation to any regulation,
means that the regulation shall be laid before Parlia-
ment within fifteen days after it is made or, if Parlia-
ment is not then sitting, on any of the first fifteen days
next thereafter that Parliament is sitting and may be
annulled by a resolution of both Houses of Parliament
introduced and passed in accordance with the rules of
those Houses; and

(d) the expression subject to negative resolution of
the House of Commons, when used in relation to
any regulation, means that the regulation shall be laid
before the House of Commons within fifteen days after

39 (1) Dans les lois, l’emploi des expressions ci-après, à
propos d’un règlement, comporte les implications sui-
vantes :

a) sous réserve de résolution de ratification du
Parlement : le règlement est à déposer devant le Par-
lement dans les quinze jours suivant sa prise ou, si le
Parlement ne siège pas, dans les quinze premiers jours
de séance ultérieurs, et son entrée en vigueur est su-
bordonnée à sa ratification par résolution des deux
chambres présentée et adoptée conformément aux
règles de celles-ci;

b) sous réserve de résolution de ratification de la
Chambre des communes : le règlement est à déposer
devant la Chambre des communes dans les quinze
jours suivant sa prise ou, si la chambre ne siège pas,
dans les quinze premiers jours de séance ultérieurs, et
son entrée en vigueur est subordonnée à sa ratification
par résolution de la chambre présentée et adoptée
conformément aux règles de celle-ci;

c) sous réserve de résolution de rejet du Parle-
ment : le règlement est à déposer devant le Parlement
dans les quinze jours suivant sa prise ou, si le Parle-
ment ne siège pas, dans les quinze premiers jours de
séance ultérieurs, et son annulation peut être pronon-
cée par résolution des deux chambres présentée et
adoptée conformément aux règles de celles-ci;

d) sous réserve de résolution de rejet de la
Chambre des communes : le règlement est à déposer
devant la Chambre des communes dans les quinze
jours suivant sa prise ou, si la chambre ne siège pas,
dans les quinze premiers jours de séance ultérieurs, et
son annulation peut être prononcée par résolution de
la chambre présentée et adoptée conformément aux
règles de celle-ci.
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it is made or, if the House is not then sitting, on any of
the first fifteen days next thereafter that the House is
sitting and may be annulled by a resolution of the
House of Commons introduced and passed in accor-
dance with the rules of that House.

Effect of negative resolution Effet d’une résolution de rejet

(2) Where a regulation is annulled by a resolution of Par-
liament or of the House of Commons, it is deemed to
have been revoked on the day the resolution is passed
and any law that was revoked or amended by the making
of that regulation is deemed to be revived on the day the
resolution is passed, but the validity of any action taken
or not taken in compliance with a regulation so deemed
to have been revoked shall not be affected by the resolu-
tion.
R.S., c. 29(2nd Supp.), s. 1.

(2) Le règlement annulé par résolution du Parlement ou
de la Chambre des communes est réputé abrogé à la date
d’adoption de la résolution; dès lors toute règle de droit
qu’il abrogeait ou modifiait est réputée rétablie à cette
date, sans que s’en trouve toutefois atteinte la validité
d’actes ou omissions conformes au règlement.
S.R., ch. 29(2e suppl.), art. 1.

References and Citations Mentions et renvois

Citation of enactment Désignation des textes

40 (1) In an enactment or document,

(a) an Act may be cited by reference to its chapter
number in the Revised Statutes, by reference to its
chapter number in the volume of Acts for the year or
regnal year in which it was enacted or by reference to
its long title or short title, with or without reference to
its chapter number; and

(b) a regulation may be cited by reference to its long
title or short title, by reference to the Act under which
it was made or by reference to the number or designa-
tion under which it was registered by the Clerk of the
Privy Council.

40 (1) Dans les textes ou des documents quelconques :

a) les lois peuvent être désignées par le numéro de
chapitre qui leur est donné dans le recueil des lois ré-
visées ou dans le recueil des lois de l’année ou de l’an-
née du règne où elles ont été édictées, ou par leur titre
intégral ou abrégé, avec ou sans mention de leur nu-
méro de chapitre;

b) les règlements peuvent être désignés par leur titre
intégral ou abrégé, par la mention de leur loi habili-
tante ou par leur numéro ou autre indication d’enre-
gistrement auprès du greffier du Conseil privé.

Citation includes amendment Modifications

(2) A citation of or reference to an enactment is deemed
to be a citation of or reference to the enactment as
amended.
R.S., c. I-23, s. 32.

(2) Les renvois à un texte ou ses mentions sont réputés
se rapporter à sa version éventuellement modifiée.
S.R., ch. I-23, art. 32.

Reference to two or more parts, etc. Renvois à plusieurs éléments d’un texte

41 (1) A reference in an enactment by number or letter
to two or more parts, divisions, sections, subsections,
paragraphs, subparagraphs, clauses, subclauses, sched-
ules, appendices or forms shall be read as including the
number or letter first mentioned and the number or let-
ter last mentioned.

41 (1) Dans un texte, le renvoi par désignation numé-
rique ou littérale à un passage formé de plusieurs élé-
ments — parties, sections, articles, paragraphes, alinéas,
sous-alinéas, divisions, subdivisions, annexes, appen-
dices, formulaires, modèles ou imprimés — vise aussi les
premier et dernier de ceux-ci.
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Reference in enactments to parts, etc. Renvoi aux éléments du même texte

(2) A reference in an enactment to a part, division, sec-
tion, schedule, appendix or form shall be read as a refer-
ence to a part, division, section, schedule, appendix or
form of the enactment in which the reference occurs.

(2) Dans un texte, le renvoi à un des éléments suivants :
partie, section, article, annexe, appendice, formulaire,
modèle ou imprimé constitue un renvoi à un élément du
texte même.

Reference in enactment to subsections, etc. Renvoi aux éléments de l’article

(3) A reference in an enactment to a subsection, para-
graph, subparagraph, clause or subclause shall be read as
a reference to a subsection, paragraph, subparagraph,
clause or subclause of the section, subsection, paragraph,
subparagraph or clause, as the case may be, in which the
reference occurs.

(3) Dans un texte, le renvoi à un élément de l’article —
paragraphe, alinéa, sous-alinéa, division ou subdivision
— constitue, selon le cas, un renvoi à un paragraphe de
l’article même ou à une sous-unité de l’élément immédia-
tement supérieur.

Reference to regulations Renvoi aux règlements

(4) A reference in an enactment to regulations shall be
read as a reference to regulations made under the enact-
ment in which the reference occurs.

(4) Dans un texte, le renvoi aux règlements, ou l’emploi
d’un terme de la même famille que le mot « règlement »,
constitue un renvoi aux règlements d’application du
texte.

Reference to another enactment Renvoi à un autre texte

(5) A reference in an enactment by number or letter to
any section, subsection, paragraph, subparagraph,
clause, subclause or other division or line of another en-
actment shall be read as a reference to the section, sub-
section, paragraph, subparagraph, clause, subclause or
other division or line of such other enactment as printed
by authority of law.
R.S., c. I-23, s. 33.

(5) Dans un texte, le renvoi à un élément — notamment
par désignation numérique ou littérale d’un article ou de
ses sous-unités ou d’une ligne — d’un autre texte consti-
tue un renvoi à un élément de la version imprimée légale
de ce texte.
S.R., ch. I-23, art. 33.

Repeal and Amendment Abrogation et modification

Power of repeal or amendment reserved Pouvoir d’abrogation ou de modification

42 (1) Every Act shall be so construed as to reserve to
Parliament the power of repealing or amending it, and of
revoking, restricting or modifying any power, privilege or
advantage thereby vested in or granted to any person.

42 (1) Il est entendu que le Parlement peut toujours
abroger ou modifier toute loi et annuler ou modifier tous
pouvoirs, droits ou avantages attribués par cette loi.

Amendment or repeal at same session Interaction en cours de session

(2) An Act may be amended or repealed by an Act passed
in the same session of Parliament.

(2) Une loi peut être modifiée ou abrogée par une autre
loi adoptée au cours de la même session du Parlement.

Amendment part of enactment Incorporation des modifications

(3) An amending enactment, as far as consistent with the
tenor thereof, shall be construed as part of the enactment
that it amends.
R.S., c. I-23, s. 34.

(3) Le texte modificatif, dans la mesure compatible avec
sa teneur, fait partie du texte modifié.
S.R., ch. I-23, art. 34.

Effect of repeal Effet de l’abrogation

43 Where an enactment is repealed in whole or in part,
the repeal does not

43 L’abrogation, en tout ou en partie, n’a pas pour
conséquence :
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(a) revive any enactment or anything not in force or
existing at the time when the repeal takes effect,

(b) affect the previous operation of the enactment so
repealed or anything duly done or suffered thereun-
der,

(c) affect any right, privilege, obligation or liability ac-
quired, accrued, accruing or incurred under the enact-
ment so repealed,

(d) affect any offence committed against or contraven-
tion of the provisions of the enactment so repealed, or
any punishment, penalty or forfeiture incurred under
the enactment so repealed, or

(e) affect any investigation, legal proceeding or reme-
dy in respect of any right, privilege, obligation or lia-
bility referred to in paragraph (c) or in respect of any
punishment, penalty or forfeiture referred to in para-
graph (d),

and an investigation, legal proceeding or remedy as de-
scribed in paragraph (e) may be instituted, continued or
enforced, and the punishment, penalty or forfeiture may
be imposed as if the enactment had not been so repealed.
R.S., c. I-23, s. 35.

a) de rétablir des textes ou autres règles de droit non
en vigueur lors de sa prise d’effet;

b) de porter atteinte à l’application antérieure du
texte abrogé ou aux mesures régulièrement prises sous
son régime;

c) de porter atteinte aux droits ou avantages acquis,
aux obligations contractées ou aux responsabilités en-
courues sous le régime du texte abrogé;

d) d’empêcher la poursuite des infractions au texte
abrogé ou l’application des sanctions — peines, pénali-
tés ou confiscations — encourues aux termes de celui-
ci;

e) d’influer sur les enquêtes, procédures judiciaires ou
recours relatifs aux droits, obligations, avantages, res-
ponsabilités ou sanctions mentionnés aux alinéas c) et
d).

Les enquêtes, procédures ou recours visés à l’alinéa e)
peuvent être engagés et se poursuivre, et les sanctions in-
fligées, comme si le texte n’avait pas été abrogé.
S.R., ch. I-23, art. 35.

Repeal and substitution Abrogation et remplacement

44 Where an enactment, in this section called the “for-
mer enactment”, is repealed and another enactment, in
this section called the “new enactment”, is substituted
therefor,

(a) every person acting under the former enactment
shall continue to act, as if appointed under the new
enactment, until another person is appointed in the
stead of that person;

(b) every bond and security given by a person ap-
pointed under the former enactment remains in force,
and all books, papers, forms and things made or used
under the former enactment shall continue to be used
as before the repeal in so far as they are consistent
with the new enactment;

(c) every proceeding taken under the former enact-
ment shall be taken up and continued under and in
conformity with the new enactment in so far as it may
be done consistently with the new enactment;

(d) the procedure established by the new enactment
shall be followed as far as it can be adapted thereto

(i) in the recovery or enforcement of fines, penal-
ties and forfeitures imposed under the former en-
actment,

44 En cas d’abrogation et de remplacement, les règles
suivantes s’appliquent :

a) les titulaires des postes pourvus sous le régime du
texte antérieur restent en place comme s’ils avaient été
nommés sous celui du nouveau texte, jusqu’à la nomi-
nation de leurs successeurs;

b) les cautions ou autres garanties fournies par le titu-
laire d’un poste pourvu sous le régime du texte anté-
rieur gardent leur validité, l’application des mesures
prises et l’utilisation des livres, imprimés ou autres
documents employés conformément à ce texte se
poursuivant, sauf incompatibilité avec le nouveau
texte, comme avant l’abrogation;

c) les procédures engagées sous le régime du texte an-
térieur se poursuivent conformément au nouveau
texte, dans la mesure de leur compatibilité avec celui-
ci;

d) la procédure établie par le nouveau texte doit être
suivie, dans la mesure où l’adaptation en est possible :

(i) pour le recouvrement des amendes ou pénalités
et l’exécution des confiscations imposées sous le ré-
gime du texte antérieur,
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(ii) in the enforcement of rights, existing or accru-
ing under the former enactment, and

(iii) in a proceeding in relation to matters that have
happened before the repeal;

(e) when any punishment, penalty or forfeiture is re-
duced or mitigated by the new enactment, the punish-
ment, penalty or forfeiture if imposed or adjudged af-
ter the repeal shall be reduced or mitigated
accordingly;

(f) except to the extent that the provisions of the new
enactment are not in substance the same as those of
the former enactment, the new enactment shall not be
held to operate as new law, but shall be construed and
have effect as a consolidation and as declaratory of the
law as contained in the former enactment;

(g) all regulations made under the repealed enact-
ment remain in force and are deemed to have been
made under the new enactment, in so far as they are
not inconsistent with the new enactment, until they
are repealed or others made in their stead; and

(h) any reference in an unrepealed enactment to the
former enactment shall, with respect to a subsequent
transaction, matter or thing, be read and construed as
a reference to the provisions of the new enactment re-
lating to the same subject-matter as the former enact-
ment, but where there are no provisions in the new
enactment relating to the same subject-matter, the
former enactment shall be read as unrepealed in so far
as is necessary to maintain or give effect to the unre-
pealed enactment.

R.S., c. I-23, s. 36.

(ii) pour l’exercice des droits acquis sous le régime
du texte antérieur,

(iii) dans toute affaire se rapportant à des faits sur-
venus avant l’abrogation;

e) les sanctions dont l’allégement est prévu par le
nouveau texte sont, après l’abrogation, réduites en
conséquence;

f) sauf dans la mesure où les deux textes diffèrent au
fond, le nouveau texte n’est pas réputé de droit nou-
veau, sa teneur étant censée constituer une refonte et
une clarification des règles de droit du texte antérieur;

g) les règlements d’application du texte antérieur de-
meurent en vigueur et sont réputés pris en application
du nouveau texte, dans la mesure de leur compatibilité
avec celui-ci, jusqu’à abrogation ou remplacement;

h) le renvoi, dans un autre texte, au texte abrogé, à
propos de faits ultérieurs, équivaut à un renvoi aux
dispositions correspondantes du nouveau texte; toute-
fois, à défaut de telles dispositions, le texte abrogé est
considéré comme étant encore en vigueur dans la me-
sure nécessaire pour donner effet à l’autre texte.

S.R., ch. I-23, art. 36.

Repeal does not imply enactment was in force Absence de présomption d’entrée en vigueur

45 (1) The repeal of an enactment in whole or in part
shall not be deemed to be or to involve a declaration that
the enactment was previously in force or was considered
by Parliament or other body or person by whom the en-
actment was enacted to have been previously in force.

45 (1) L’abrogation, en tout ou en partie, d’un texte ne
constitue pas ni n’implique une déclaration portant que
le texte était auparavant en vigueur ou que le Parlement,
ou toute autre autorité qui l’a édicté, le considérait
comme tel.

Amendment does not imply change in law Absence de présomption de droit nouveau

(2) The amendment of an enactment shall not be
deemed to be or to involve a declaration that the law un-
der that enactment was or was considered by Parliament
or other body or person by whom the enactment was en-
acted to have been different from the law as it is under
the enactment as amended.

(2) La modification d’un texte ne constitue pas ni n’im-
plique une déclaration portant que les règles de droit du
texte étaient différentes de celles de sa version modifiée
ou que le Parlement, ou toute autre autorité qui l’a édicté,
les considérait comme telles.
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Repeal does not declare previous law Absence de déclaration sur l’état antérieur du droit

(3) The repeal or amendment of an enactment in whole
or in part shall not be deemed to be or to involve any
declaration as to the previous state of the law.

(3) L’abrogation ou la modification, en tout ou en partie,
d’un texte ne constitue pas ni n’implique une déclaration
sur l’état antérieur du droit.

Judicial construction not adopted Absence de confirmation de l’interprétation judiciaire

(4) A re-enactment, revision, consolidation or amend-
ment of an enactment shall not be deemed to be or to in-
volve an adoption of the construction that has by judicial
decision or otherwise been placed on the language used
in the enactment or on similar language.
R.S., c. I-23, s. 37.

(4) La nouvelle édiction d’un texte, ou sa révision, re-
fonte, codification ou modification, n’a pas valeur de
confirmation de l’interprétation donnée, par décision ju-
diciaire ou autrement, des termes du texte ou de termes
analogues.
S.R., ch. I-23, art. 37.

Demise of Crown Dévolution de la Couronne

Effect of demise Absence d’effet

46 (1) Where there is a demise of the Crown,

(a) the demise does not affect the holding of any office
under the Crown in right of Canada; and

(b) it is not necessary by reason of the demise that the
holder of any such office again be appointed thereto
or, having taken an oath of office or allegiance before
the demise, again take that oath.

46 (1) La dévolution de la Couronne n’a pas pour effet :

a) de porter atteinte à l’occupation d’une charge pu-
blique fédérale;

b) d’obliger à nommer de nouveau le titulaire d’une
telle charge ou de lui imposer la prestation d’un nou-
veau serment professionnel ou d’allégeance.

Continuation of proceedings Procédures judiciaires

(2) No writ, action or other process or proceeding, civil
or criminal, in or issuing out of any court established by
an Act is, by reason of a demise of the Crown, deter-
mined, abated, discontinued or affected, but every such
writ, action, process or proceeding remains in full force
and may be enforced, carried on or otherwise proceeded
with or completed as though there had been no such
demise.
R.S., c. I-23, s. 38.

(2) La dévolution de la Couronne n’a pour effet, ni au ci-
vil ni au pénal, de porter atteinte aux actes émanant des
tribunaux constitués par une loi ou d’interrompre les
procédures engagées devant eux, ni d’y mettre fin, ces
actes demeurant valides et exécutoires et ces procédures
pouvant être menées à leur terme sans solution de conti-
nuité.
S.R., ch. I-23, art. 38.
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SCHEDULE

(Section 35)

ANNEXE

(article 35)

Antigua and Barbuda

Australia

The Bahamas

Bangladesh

Barbados

Belize

Botswana

Brunei Darussalam

Canada

Cyprus

Dominica

Fiji

Gambia

Ghana

Grenada

Guyana

India

Jamaica

Kenya

Kiribati

Lesotho

Malawi

Malaysia

Maldives

Malta

Mauritius

Nauru

New Zealand

Nigeria

Pakistan

Papua New Guinea

St. Christopher and Nevis

St. Lucia

St. Vincent and the Grenadines

Seychelles

Sierra Leone

Singapore

Solomon Islands

South Africa

Sri Lanka

Swaziland

Afrique du Sud

Antigua et Barbuda

Australie

Bahamas

Bangladesh

Barbade

Belize

Botswana

Brunéi Darussalam

Canada

Chypre

Dominique

Fidji

Gambie

Ghana

Grenade

Guyane

Îles Salomon

Inde

Jamaïque

Kenya

Kiribati

Lesotho

Malaisie

Malawi

Maldives

Malte

Maurice

Nauru

Nigeria

Nouvelle-Zélande

Ouganda

Pakistan

Papouasie-Nouvelle-Guinée

Royaume-Uni

Saint-Christophe-et-Nevis

Sainte-Lucie

Saint-Vincent-et-Grenadines

Samoa occidental

Seychelles

Sierra Leone



Interpretation Interprétation
SCHEDULE ANNEXE 

Current to December 6, 2018

Last amended on February 26, 2015

31 À jour au 6 décembre 2018

Dernière modification le 26 février 2015

Tanzania

Tonga

Trinidad and Tobago

Tuvalu

Uganda

United Kingdom

Vanuatu

Western Samoa

Zambia

Zimbabwe
R.S., 1985, c. I-21, Sch.; SOR/86-532; SOR/93-140; SOR/95-366.

Singapour

Sri Lanka

Swaziland

Tanzanie

Tonga

Trinité et Tobago

Tuvalu

Vanuatu

Zambie

Zimbabwe
L.R. (1985), ch. I-21, ann.; DORS/86-532; DORS/93-140; DORS/95-366.
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RELATED PROVISIONS DISPOSITIONS CONNEXES
— 1998, c.  30,  s.  10 — 1998, ch.  30,  art .  10

Transitional — proceedings Procédures
10 Every proceeding commenced before the coming into
force of this section and in respect of which any provision
amended by sections 12 to 16 applies shall be taken up
and continued under and in conformity with that amend-
ed provision without any further formality.

10 Les procédures intentées avant l’entrée en vigueur du
présent article et auxquelles s’appliquent des dispositions
visées par les articles 12 à 16 se poursuivent sans autres
formalités en conformité avec ces dispositions dans leur
forme modifiée.
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