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PART I. FACTS 

Procedural History 

1. This appeal concerns 2018 FC 325 (“Judgment”). The Order of Prothonotary 

Milczynski at AB Tab 5 was upheld by the Honourable Mr. Justice Barnes at paras 3-

13 of the Judgment. That aspect of the Judgment has not been further appealed.1 

Consequently, the evidentiary record is confined to affidavits sworn by eleven 

affiants, all of which were expressly tendered in support of the application to set aside 

the election of The Key First Nation conducted on October 1, 2016.  

2. Of the eleven affiants who tendered affidavits, the Appellants cross-examined 

only four of those affiants, namely Clarence Papequash, Clinton Key, Glenn 

Papequash (collectively “Applicants”), and Marcella Pelletier. None of the remaining 

seven affiants who tendered affidavits were cross-examined, namely Kristin Lauren 

Raphael, Vanessa Brass, William Papequash, Desiree Brass, Maria Diamond, Myrna 

O’Soup, and Esther Papequash. 

3. With respect, in addition to being irrelevant and constituting a collateral attack, 

para 18 of the Appellants’ Factum misrepresents the evidentiary record when it 

suggests that there is “uncontroverted evidence” as to why no further cross-

examination was conducted by the Appellants. The citation provided is to a statement 

by counsel for the Appellants in argument, not evidence. 

4. The Appellants have not appealed the October 2, 2018, Judgment respecting 

costs, 2018 FC 977 (“Costs Judgment”). The Applicants were awarded their costs 

payable in the amount of $86,170 against the Appellants in addition to prior 

outstanding costs awards for total of $97,170, all of which remains outstanding. 

Factual Determinations Respecting Conduct of the Election Relevant to the 

Disposition of this Appeal 

5. Paras 14 through 26 of the Judgment succinctly identifies these facts: 

III. Affidavit of Clarence Papequash 

14      Clarence Papequash was elected as a Band Councillor in the impugned 

election. Notwithstanding his successful candidacy, Mr. Papequash has challenged 

the election. 

                                                 
1 Paragraph 33 of the Appellants’ Motion Record in this Honourable Court dated April 16, 2018  

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-05.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=4
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-papequash-v-brass-costsjudgment.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-04-16-Appellants-Motion-Record.pdf#page=14
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15      Mr. Papequash’s affidavit of December 3, 2016 speaks to the following 

matters of particular concern: 

(a) On September 24, 2016 at the advance poll conducted at the Ramada Hotel 

in Regina, he witnessed Rodney Brass pay an elector $300 to purchase his vote. 

(b) On September 23, 2016 at a meeting with Glen O’Soup in Regina, Mr. 

Papequash was offered $5,000 to withdraw from the election and to help solicit 

votes for Rodney Brass and his team of candidates. 

 

IV. Affidavit of Esther Papequash 

16      Esther Papequash is a member of the Key First Nation and was a scrutineer 

in the Band election. Her affidavit, sworn on December 4, 2016, attests to certain 

irregularities in the voting processes and to being offered Band employment by 

Rodney Brass if he was elected as Chief. 

 

V. Affidavit of Kristin Raphael 

17      Kristin Raphael is a member of the Key First Nation and a voter in the Band 

election. Her affidavit of December 4, 2016 asserts that at the Regina advance poll 

on September 24, 2016, Rodney Brass paid her $100 in cash without solicitation or 

explanation. She also states that on September 30, 2016, she witnessed a similar 

payment from Mr. Brass to her grandmother. On October 1, 2016, she reports a 

$40 cash payment from Mr. Brass ostensibly for “gas”. 

 

VI. Affidavit of Vanessa Brass 

18      Vanessa Brass is a member of the Key First Nation. Her affidavit, sworn on 

December 13, 2016, includes the following assertions: 

(a) A few days before the Band election, Rodney Brass and Colleen Brass 

attended unannounced at her residence on the Cote First Nation. She had no 

prior contact with either of them. They were campaigning for the election as 

Chief and Band Councillor, respectively. Mr. Brass gave $60 in cash to Ms. 

Brass “to help with transportation and meals”. 

(b) On the date of the election, Ms. Brass met with Angela Desjarlais (a 

candidate running for election as Councillor). Ms. Desjarlais asked for votes for 

Rodney Brass and herself and gave Ms. Brass an unsolicited cash payment of 

$100. Ms. Desjarlais then directed Ms. Brass to her brother’s (Sidney Keshane) 

residence where, in the presence of Rodney Brass, she was given a further $300 

in cash in return for her votes. 

 

VII. Affidavit of Myrna O’Soup 

19      Myrna O’Soup is a member of the Key First Nation. She was also an 

unsuccessful candidate for Chief in the Band election. Her affidavit, sworn on 

December 14, 2016, indicates that on August 25, 2016, Glen O’Soup, Sidney 

Keshane, and Rodney Brass arrived uninvited at her brother’s residence on the 

Key First Nation reserve. In the presence of Ms. O’Soup’s brothers, Mr. O’Soup 

offered her employment with the Band if she withdrew her candidacy. She 

declined the offer. 
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VIII. Affidavit of William Papequash 

20      William Papequash is a member of the Key First Nation. His affidavit of 

February 2, 2017 states that when he attended the advance poll at the Regina 

Ramada Hotel in September 2016, Rodney Brass gave him $60 to solicit his vote. 

 

IX. Affidavit of Clinton Key 

21      Clinton Key is a member and Band Councillor of the Key First Nation and 

one of the Applicants in this proceeding. He was elected in the 2016 Band election 

as an unaffiliated candidate. His affidavit of February 20, 2017 states that when he 

was present at the Edmonton Band election poll he observed Rodney Brass, 

Sidney Keshane, and Glen O’Soup give cash payments of $100 and $200 to 

approximately 30 Band members in return for their promises of electoral support. 

22      After the close of the Edmonton polling station, Mr. Key received a call 

from Rodney Brass reporting that Mr. Brass had obtained 73 to 75 votes and had 

“cleaned up in Edmonton”. 

23      According to Mr. Key, he observed a similar pattern of vote buying in 

Regina where Rodney Brass and Glen O’Soup made cash payments to 

approximately 10 Band members in advance of their votes. On October 1, 2016, 

Mr. Key observed Angela Desjarlais pay $40 to an elector who was looking to sell 

his vote. 

 

X. Affidavit of Desiree Brass 

24      Desiree Brass is a member of the Key First Nation. Her affidavit of February 

27, 2017 states that Sidney Keshane offered her $300 for her Band election vote. 

On the day of the election at the Key polling station, she received $200 in cash 

from Sidney Keshane and was told to vote for the slate of Rodney Brass, Angela 

Desjarlais, Melody Brass, Glen O’Soup, and Sidney Keshane. At the same time, 

she observed Rodney Brass interacting suspiciously with other Band members 

before the members cast their votes. 

 

XI. Affidavit of Maria Diamond 

25      Maria Diamond is an elder of the Key First Nation. On September 26, 2016, 

Ms. Diamond and several other electors were invited to a dinner at Lee’s Buffet in 

Brandon, Manitoba to discuss the pending Band election. During the meal, Mr. 

Brass told those present that Band members would each receive a $1,000 

Christmas bonus if he was elected. Notwithstanding Mr. Brass’ election as Chief, 

the promised payments were never made. 

 

XII. Affidavit of Marcella Pelletier 

26      Marcella Pelletier is a member of Key First Nation who sought election as 

Band Councillor in the October 1, 2016 election. Her affidavit states that on 

September 21, 2016 at Edmonton she witnessed Rodney Brass instruct Glen 

O’Soup to pay $100 to Gabe Brass in return for his vote. On September 24, 2016, 

Ms. Pelletier also overheard Rodney Brass promise e-transfer payments of $200 to 

each of seven Band members in attendance at a home in Regina all for the stated 

purpose of buying their votes for a designated slate of candidates. 
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6. In addition to the foregoing concise summary, the Applicants rely upon each of 

the vote buying incidents and other electoral corruption identified in the following 

affidavits: 

Vanessa Brass: AB Tab 10 and in particular paras 1-5 

Kristin Raphael: AB Tab 9 and in particular paras 1, and 4-5 

William Papequash: AB Tab 12 and in particular paras 1-8 

Clinton Key: AB Tab 13 and in particular paras 1-2, and 5-20 

Desiree Brass: AB Tab 14 and in particular paras 1-10 

Marcella Pelletier: AB Tab 17 and in particular paras 1-11. Para 10 is at AB0312 

Glenn Papequash: AB Tab 7 and in particular paras 11-12 

Clarence Papequash: AB Tab 6 and in particular paras 11-13 

Myrna O’Soup: AB Tab 11 and in particular para 1 

Maria Diamond: AB Tab 15 and in particular paras 1-4 

Esther Papequash: AB Tab 8 and in particular para 1 

 

7. Of the foregoing affiants, only Marcella Pelletier, Clarence Papequash, Glenn 

Papequash, and Clinton Key were cross-examined. As noted above, the remaining 

seven affiants were not cross-examined, namely Kristin Lauren Raphael, Vanessa 

Brass, William Papequash, Desiree Brass, Maria Diamond, Myrna O’Soup, and 

Esther Papequash. With the exception of William Papequash who provided an 

alternative account that remains consistent with vote buying, their evidence supports 

the conclusion that the Appellants engaged in widespread electoral corruption. 

8. William Papequash testified as follows: AB Tab 12 

5. When I met Rodney Brass at the advance poll in Regina I attempted to shake his 

hand. Rodney Brass grasped my right hand, and placed $60 in my right hand, 

which I thereafter placed in the pocket of my jeans. 

 

6. Thereafter, Rodney Brass gave me instructions as to the location of the advance 

poll inside the hotel. 

 

7. Rodney Brass has never owed me money, and aside from attempting to 

influence how electors including myself would vote, I do not know of any reason 

why Rodney Brass gave me the $60. 

 

8. Based upon my interaction with Rodney Brass at the Regina advance poll, it 

was clear to me that in placing the $60 in my hand that Rodney Brass was 

attempting to influence the manner in which I would vote in the election. 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-10.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-10.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-09.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-09.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-09.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-12.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-12.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-13.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-13.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-13.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-14.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-14.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-17.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-17.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-25.pdf#page=19
https://phillipsco.files.wordpress.com/2018/12/A-105-18-07.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-07.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-06.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-06.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-11.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-11.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-15.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-15.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-08.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-08.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-12.pdf#page=3
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9. Clarence Papequash (AB Tab 6 at paragraph 12) and Glenn Papequash (AB Tab 

7 at paragraph 12) provided the only other testimony as to Rodney Brass purchasing 

the vote of William Papequash. Those accounts are identical: 

12. On September 24, 2016, an advance poll was conducted in Regina at the 

Ramada hotel at Victoria Avenue and Broad Street ("Regina Polling Station"). At 

approximately 3 pm immediately outside the Regina Polling Station on Victoria 

Street, Glenn Papequash and I arrived by vehicle to pickup an elder that had voted. 

I witnessed my cousin, William Papequash, standing with Rodney Brass adjacent 

and to the east of the front entrance on Victoria Street. I approached them, greeted 

William Papequash and Rodney Brass and shook their hands, and asked how 

William Papequash was doing. William Papequash told me that "The first guy that 

puts $300 in my hand will get my vote." Rodney Brass took $300 from his pocket 

and gave it to William Papequash. Rodney Brass then instructed William 

Papequash "vote for me for Chief, and vote for these two guys". Rodney Brass 

made a gesture with his hand and pointed at Glenn Papequash and myself. William 

Papequash then walked inside of the Regina Polling Station. Glenn Papequash and 

I then remained outside, waiting for the elder who had voted and whom we had 

arranged to drive home. When the elder had completed voting, Glenn Papequash 

and I then drove them home. 

 

10. The differing quantum of money by which Rodney Brass purchased William 

Papequash’s vote, namely $60 or $300, is immaterial and may have some other 

explanation as suggested in cross-examination by Glenn Papequash. Whichever 

account is accepted, namely William Papequash or Clarence Papequash/Glenn 

Papequash, the result remains the same: Rodney Brass engaged in electoral 

corruption when he purchased the vote of William Papequash.  

11. Even if the entire vote buying incident respecting William Papequash is 

disregarded, there remain several other uncontradicted affidavits identifying instances 

of vote buying by Rodney Brass and the other Appellants from affiants that were not 

cross-examined: 

Rodney Brass: Judgment at paragraphs 17, 18(a), 18(b), 24, 25, and 16 

Sidney Keshane: Judgment at paragraphs 24 

Angela Desjarlais: Judgment at paragraph 18(b) 

 

12. In addition thereto, there were several further instances of vote buying from 

affiants who were subjected to cross-examination, which cross-examination had no 

impact upon their testimony which remained cogent evidence of vote buying by each 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-06.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-07.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-07.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=6
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=5
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of the Appellants. Namely, the testimony of Clarence Papequash, Clinton Key, Glenn 

Papequash, and Marcella Pelletier: 

Rodney Brass: Judgment at paragraphs 15(a), 21, 22, 23, and 26 

Sidney Keshane: Judgment at paragraph 21 

Glen O’Soup: Judgment at paragraphs 21, 23, 26, and 15(b) 

Angela Desjarlais: Judgment at paragraph 23 

 

13. It is uncontradicted that the Appellants ran as a slate. One example is the vote 

buying incident at paragraph 24 of the Judgment in which Appellant Sidney Keshane 

purchased Desiree Brass’ vote for Appellant Rodney Brass as Chief, and Appellants 

Sidney Keshane, Glen O’Soup, and Angela Desjarlais as Councillors. Consequently, 

the vote buying that each of the Appellants individually engaged in collectively 

tainted each of the Appellants’ elections.  

14. Paragraphs 39 and 40 of the Judgment: 

39      In this case, there is clear evidence of widespread and openly conducted 

vote buying activity carried out by Rodney Brass, Glen O’Soup, Sidney Keshane, 

and Angela Desjarlais. … 

 

40      I am satisfied on the evidence before me that the integrity of the Key First 

Nation Band election conducted on October 1, 2016 was sufficiently corrupted by 

the misconduct of Rodney Brass, Glen O’Soup, Sidney Keshane, and Angela 

Desjarlais that the election must be annulled and a new election conducted. … 

 

15. The plurality of votes in respect of Chief was only 21, while in respect of 

Councillor it was only 10: AB Tab 15 at AB0130. As such, any vote buying and 

electoral corruption had a significant impact upon the outcome of the election. 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=6
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=6
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-15.pdf#page=4
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PART II. POINTS IN ISSUE 

16. The Applicants respectfully submit that the following points are in issue: 

Is the appeal properly constituted? NO 

Is it appropriate to consider issues raised for the first time on appeal? NO) 

Was the Honourable Mr. Justice Barnes biased? NO 

Is there a palpable and overriding error of fact? NO 

Is there an error of law? NO 

Should solicitor and client costs be awarded? YES 

Should costs be awarded against Ms. Lavallee? YES 
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PART III. SUBMISSIONS 

Is the appeal properly constituted? NO 

17. With respect, this Appeal has not been properly constituted. The Appellants’ 

grounds of appeal in their entirety and without alteration: AB Tab 1 at AB0004 

THE GROUNDS OF APPEAL are as follows: 

1. The Honourable Justice made errors of fact in his decision; 

2. The Honourable Justice made errors of fact and law in his decision; 

3. The Honourable Justice made errors of law in his decision; 

4. The Honourable Justice appears to have demonstrated a reasonable 

apprehension of bias; 

5. Such further and other grounds as counsel may argue and this Honourable Court 

may permit. 

 

18. The Notice of Appeal cites section 27 of the Federal Courts Act as endowing 

this Court with jurisdiction. Subsection 27(2) is mandatory:  

Notice of appeal 

(2) An appeal under this section shall be brought by filing a notice of appeal in 

the Registry of the Federal Court of Appeal 

… [Emphasis added] 

 

19. Rule 337 prescribes the required content of a Notice of Appeal:  

Content of general notice of appeal 

337 An appeal, other than an appeal from a final judgment of the Tax Court of 

Canada under subsection 27(1.2) of the Act, shall be commenced by a notice of 

appeal, in Form 337, setting out 

(a) the name of the court to which the appeal is taken; 

(b) the names of the parties; 

(c) a precise statement of the relief sought; 

(d) a complete and concise statement of the grounds intended to be argued, 

including a reference to any statutory provision or rule to be relied on; 

(e) the name of the court or tribunal appealed from; 

(f) the date and details of the order under appeal; and 

(g) the place proposed for the hearing of the appeal. [Emphasis added] 

 

20. A bare allegation of error absent particulars fails to comprise a valid ground of 

appeal: Fares v. CIBC Bank, 2009 NSCA 1242 

6      I agree with the respondents’ submissions. The grounds of appeal are hardly 

comprehensible. While one might decipher the first ground as a claim that there 

was an error of law and jurisdiction, a ground of appeal must include some 

particularization or suggestion of what the alleged error of law or jurisdiction 

is. In the context of this case, where Justice Wright dismissed an application for a 

                                                 
2 See also Kasheke v. Canada (Attorney General), 2018 NSCA 2 at paras 19-21 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-01.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Courts-Act.pdf#page=27
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Courts-Act.pdf#page=27
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=155
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Fares-v-CIBC-Bank.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Kasheke-v-Canada-Attorney-General.pdf#page=4
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date assignment conference because, among other things, the pleadings had not 

closed, a bare allegation of an error of law or jurisdiction is insufficient to 

disclose a valid ground of appeal. 

… 

9      In addition to failing to disclose a valid ground of appeal, the notice of appeal 

is also deficient because it does not cite the legislative authority for the appeal, 

state the relief requested or designate an address for service for the appellant. I 

would not strike the appeal solely because of minor procedural deficiencies or 

spelling errors. Those matters would be remediable by an amendment, had the 

appellant appeared in response to the notice of application. The critical deficiency 

is that the notice of appeal discloses no particulars that could support an 

appeal from the Supreme Court judge’s ruling. [Emphasis added] 

 

21. The Appellants cannot allege that the fatal defects in their Notice of Appeal are 

the result of inadequate knowledge of the law or legal process: the Appellants’ Notice 

of Appeal was drafted and signed by Ms. Lavallee. Even if the Appellants were lay 

persons, it is not possible for an amendment thereto to cure the fatal defects therewith 

that render this appeal a nullity as “it contains nothing that can be interpreted or 

salvaged as a sustainable ground of appeal”: Kasheke v. Canada (Attorney General), 

2018 NSCA 2 at para 25. Furthermore, the Appellants cannot assert a ground of 

appeal or argument that has not been raised in their Notice of Appeal: Remo Imports 

Ltd. v. Jaguar Cars Ltd., 2007 FCA 258 at para 13.  

22. In addition to the Notice of Appeal being fatally deficient by reason of its 

failure to disclose a ground of appeal, it is also deficient in that it contravenes Rule 

338(1)(a): 

Persons to be included as respondents 

338(1) Unless the Court orders otherwise, an appellant shall include as a 

respondent in an appeal 

(a) every party in the first instance who is adverse in interest to the 

appellant in the appeal;  

… [Emphasis added] 

 

23. The Appellants deliberately omitted 22 required parties to their Notice of 

Appeal. In particular, the following were named parties (respondents) to the 

proceedings in the Federal Court that the Appellants have deliberately omitted as 

respondents to this appeal: AB Tab 3 at AB0026 

DAVID COTE, MYRNA O’SOUP, COLLEEN BRASS, DALE BRASS, 

FERLYN BRASS, JESSE BRASS, JOSEPH BRASS, MELODY BRASS, 

ROBERT BRASS, SHANNON BRASS, SHIRLEY BRASS, GILDA 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Kasheke-v-Canada-Attorney-General.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Kasheke-v-Canada-Attorney-General.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Remo-Imports-Ltd-v-Jaguar-Cars-Ltd.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Remo-Imports-Ltd-v-Jaguar-Cars-Ltd.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=156
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=156
https://phillipsco.files.wordpress.com/2018/12/A-105-18-03.pdf#page=1
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DOKUCHIE-CRANE, KENNETH HATHER, ALLAN O’SOUP, FERNIE 

O’SOUP, IVY O’SOUP, MARLENE BRASS, PERCY O’SOUP, MARCELLA 

PELLETIER, BURKE RATTE and KEY FIRST NATION 

 

24. With respect to the final party on this list of 22 required parties deliberately 

omitted, namely The Key First Nation, the Appellants’ improper motivation is 

explained by reference to paragraph 2 of the Judgment: 

2 … I also question whether the Key First Nation should have been represented in 

this proceeding by the same legal counsel as the other named Respondents 

[Stephanie C. Lavallee]. Given the allegations of misconduct directed at some of 

those Respondents, the Band should undoubtedly have been represented by 

separate, independent counsel whose sole mandate would be to advocate for 

the best interests of the First Nation and its members. [Emphasis added] 

 

25. The Appellants and their counsel have sought to avoid their continued conflict 

of interest in this Honourable Court through deliberately omitting The Key First 

Nation as a party contrary to Rule 338(1)(a).  

26. Furthermore, Marcella Pelletier, Gilda Dokuchie-Crane, and David (Darrell) 

Cote, were formally respondents in the Federal Court, and have a direct interest in the 

outcome of this appeal. They were elected in the June 11, 2018 election and currently 

serve on Band Council of The Key First Nation. If this Honourable Court sets aside 

the Judgment of the Federal Court, these democratically and legitimately elected 

Councillors of The Key First Nation will have their term of office prematurely cut 

short without being permitted as required to participate in this appeal.  

27. Separate and apart from the deliberate failure of the Appellants to include as 

respondents The Key First Nation, Marcella Pelletier, Gilda Dokuchie-Crane, and 

David (Darrell) Cote, amongst 19 other required parties, they have also failed to 

comply with Rule 339 which nevertheless requires all 22 such persons be served with 

the Notice of Appeal within 10 days of issuance: 

Service of notice of appeal 

339 (1) Unless the Court directs otherwise or an Act of Parliament authorizing the 

appeal provides otherwise, within 10 days after the issuance of a notice of 

appeal, the appellant shall serve it on 

(a) all respondents; 

… 

(c) any person who is not a party and who participated in the first instance; 

and 

(d) any other person directly affected by the appeal. [Emphasis added] 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=156
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=156
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28. Even if said 22 parties were not required to be named as respondents in this 

Appeal and consequently entitled to service of the Notice of Appeal pursuant to Rule 

339(1)(a), at least the following persons participated in the first instance in the 

Federal Court through the submission of affidavits and consequently are entitled to 

service of the Notice of Appeal pursuant to Rule 339(1)(c): Myrna O’Soup (AB Tab 

11), Melody Brass, Percy O’Soup, and Marcella Pelletier (AB Tab 17). Furthermore, 

all of the 22 required parties are entitled to service of the Notice of Appeal pursuant 

to Rule 339(1)(d) as they are nevertheless directly affected by this Appeal as they 

were candidates in the election and Members of The Key First Nation. 

29. The purported service of the Notice of Appeal falls well below that required, 

depriving 22 persons including The Key First Nation, Marcella Pelletier, Gilda 

Dokuchie-Crane, and David (Darrell) Cote of the ability to participate in these 

proceedings. The Appellants are now beyond the deadline for service of the Notice of 

Appeal stipulated by Rule 339(1) which is a further fatal flaw to this Appeal. 

30. Furthermore, the permissible scope of an appeal is necessarily circumscribed by 

the ground covered in the Appellants’ Notice of Appeal: Canadian National Railway 

v. Emerson Milling Inc., 2017 FCA 79 at para 553 

55 Drafters of notices of appeal are now on notice…. drafters should identify with 

clarity and precision the questions of law or of jurisdiction, including any 

extricable questions of law or legal principle, and explain how these emerge from 

the decision below. While the Court may look to the appellant’s memorandum of 

fact and law to construe the notice of appeal, the notice of appeal, as the 

originating document, remains the primary focus of the Court and must be 

carefully drawn. 

 

31. Notably, the Appellants have been aware of the foregoing issues since at least 

April, 2018, when the Applicants specifically noted these fatal defects at paragraphs 

19-33 of their Motion Record of April 9, 2018, in response to the Appellants’ 

ultimately unsuccessful motion for a stay of the Judgment of the Honourable Mr. 

Justice Barnes. While noting these issues in their responding Motion Record of April 

16, 2018 at paragraphs 25-28, the Appellants have disregarded and failed to take any 

                                                 
3 See also Remo Imports Ltd. v. Jaguar Cars Ltd., 2007 FCA 258 at para 13, and Marchand Syndics 

Inc. c. Laperrière, 2006 FCA 368 at para 14 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=157
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=157
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=157
https://phillipsco.files.wordpress.com/2018/12/A-105-18-11.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-11.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-17.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Federal-Court-Rules.pdf#page=157
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Canadian-National-Railway-v-Emerson-Milling-Inc.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Canadian-National-Railway-v-Emerson-Milling-Inc.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-04-09-Respondents-Motion-Record.pdf#page=82
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-04-09-Respondents-Motion-Record.pdf#page=82
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-04-16-Appellants-Motion-Record.pdf#page=12
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-04-16-Appellants-Motion-Record.pdf#page=12
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Remo-Imports-Ltd-v-Jaguar-Cars-Ltd.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Marchand-Syndics-Inc-c-Laperrière.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Marchand-Syndics-Inc-c-Laperrière.pdf#page=9
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steps to resolve same. Notably, the Appellants have failed to seek to amend their 

Notice of Appeal, or to serve same upon the required parties and participants thereto.  

32. With respect, this appeal should be dismissed on the basis that it has not been 

properly constituted. With full knowledge of these fatal defects, the Appellants have 

proceeded to hearing of this appeal absent any effort to resolve same. 

Is it appropriate to consider issues raised for the first time on appeal? NO  

33. At paragraphs 20 and 65 of their Factum, the Appellants suggest that the 

affidavits of Glenn Papequash, Esther Papequash, Kristin Raphael, Vanessa Brass, 

and William Papequash “were improperly commissioned” on the sole basis that “no 

year [is] listed in the jurat”. Notably, the Appeal Book includes a complete transcript 

of the hearing in the Federal Court: AB Tab 28. The Appellants do not cite where 

they raised this issue in written or oral argument in the Federal Court. The reason is 

that the Appellants did not raise this issue prior to Judgment in the Federal Court.  

34. This issue is also absent from the Notice of Appeal, compounding concerns 

respecting the absence of important evidence from the Appeal Book. The Appellants 

did not conceive of this issue until after they served the Appeal Book, with page 1 of 

the Table of Contents (prepared by the Appellants) conceding the propriety of the 

jurat to each of the impugned affidavits:4 

7 AB0068 December 3, 2016 Affidavit of Glenn Papequash sworn December 

3, 2016 
8 AB0073 December 4, 2016 Affidavit of Esther Papequash sworn 

December 4, 2016 
9 AB0096 December 4, 2016 Affidavit of Kristin Lauren Raphael sworn 

December 4, 2016 
10 AB0099 December 13, 2016 Affidavit of Vanessa Brass sworn December 

13, 2016 
… 

12 AB0107 February 2, 2017 Affidavit of William Papequash sworn 

February 2, 2017 
[Emphasis added] 

 

35. The evidentiary record discloses that the Appellants and their counsel at all 

material times regarded the affidavits as having been properly commissioned. With 

respect to Glenn Papequash, the Appellants even conducted a cross-examination on 

                                                 
4 Similarly, see the Agreement as to Contents of the Appeal Book that concedes the date that each of 

the impugned affidavits was commissioned: AB Tab 21 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-28.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-21.pdf#page=1
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his impugned affidavit: AB Tab 24. Furthermore, with respect to impugned affidavits 

that contain exhibits, the exhibit labels contain a complete jurat inclusive of year that 

cures any perceived irregularity. For example, exhibit “A” to the affidavit of Esther 

Papequash. Furthermore, the year that each of the said affidavits were commissioned 

is obvious in the circumstances, and was discussed in several directions and orders. 

36. An inquiry distinct from the merits of an issue pursued for the first time on 

appeal is necessary. The Appellants have not attempted to conduct that inquiry in any 

of their materials to date, and in particular their Notice of Appeal and Factum. Same 

is evident in the Appellants’ failure to acknowledge that they did not advance this line 

of argument prior to Judgment. With respect, the Appellants should be precluded 

from attempting to do so in oral argument in this Honourable Court. 

37. A party will be precluded from advancing a new argument on appeal unless it is 

beyond doubt that all relevant facts were adduced at trial and that no response could 

have been provided: Eli Lilly Canada Inc. v. Teva Canada Limited, 2018 FCA 53 at 

paragraphs 44-45 

44      I have serious doubt as to whether it is appropriate for Lilly to raise its new 

argument based on AstraZeneca and Virgin Atlantic, one that was not considered 

by the trial judge, on appeal. Ordinarily, an appellate court should not consider an 

issue that was not raised at trial, particularly where it calls for consideration of 

facts. In those circumstances “there is always the very real danger that the 

appellate record will not contain all of the relevant facts, or the trial judge’s view 

on some critical factual issue, or that an explanation that might have been offered 

in testimony by a party or one or more of its witnesses was never elicited” ... 

 

45      An appellate court may depart from this ordinary rule and entertain a new 

issue “where the interests of justice require it and where the court has a sufficient 

evidentiary record and findings of fact to do so” … As a matter of fairness, the 

party seeking to raise a new issue on appeal bears the onus of establishing 

that “all relevant facts were adduced at trial and that no satisfactory response 

could have been offered by the opposite party” ... [Emphasis added] 

 

38. Also relevant is Hawkeye Tanks & Equipment Inc. v. Farr-Mor Fertilizer 

Services Ltd., 2002 SKCA 44 at paras 10-11:  

10      The following passage in Lamb v. Kincaid (1907), 38 S.C.R. 516 (S.C.C.), 

at 539 is apposite: 

A court of appeal, I think, should not give effect to such a point taken for the 

first time in appeal, unless it be clear that, had the question been raised at the 

proper time, no further light could have been thrown upon it. 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-24.pdf#page=1
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Eli-Lilly-Canada-Inc-v-Teva-Canada-Limited.pdf#page=7
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Eli-Lilly-Canada-Inc-v-Teva-Canada-Limited.pdf#page=7
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Hawkeye-Tanks-And-Equipment-Inc-v-Farr-Mor-Fertilizer-Services-Ltd.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Hawkeye-Tanks-And-Equipment-Inc-v-Farr-Mor-Fertilizer-Services-Ltd.pdf#page=3
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…. 

11      In light of those controlling authorities we are all of the opinion that the 

appellants’ application to amend their defence and notice of appeal must be 

dismissed. In the circumstances of this case, we refuse to permit this entirely new 

argument to be raised in this Court when it was not raised in a timely or proper 

fashion in the Court below. We are satisfied that the course of events in the trial 

court could well have proceeded differently had the argument been raised in a 

timely fashion before the trial judge. In our opinion, the respondent would suffer 

real prejudice if forced to deal with the new argument at this stage. 

 

39. The Appellants fail to cite caselaw or legislation with respect to the merits of 

their assertion that the absence of a particular from the jurat of an affidavit renders 

same inadmissible. While Rule 80 requires that Form 80A be utilized for affidavit 

evidence, the Federal Court nevertheless retains discretion to receive into evidence an 

affidavit that is in a different format: Huang v. Canada (Minister of Citizenship & 

Immigration), [1999] F.C.J. No. 106, at paragraph 6 

6      Rule 80(1) of the Federal Court Rules, 1998 SOR/98-106 requires that 

affidavits shall be drawn in the first person, “in Form 80”. Form 80 requires that 

the affidavit be sworn before and signed at the end by a Commissioner for Taking 

Affidavits; the applicant’s affidavit did not comply with Rule 80(1) because it was 

not signed at the bottom in the space left for completion by the Commissioner. It is 

obviously desirable that affidavits are submitted in the form prescribed by the 

Rules and if they are not, they are liable not to be admitted as evidence in 

proceedings in this Court. In this case, however, in view of the respondent’s failure 

to object to the admission of the affidavit in her memorandum of fact and law, and 

the technical nature of the defect, I decided to admit it as evidence. 

 

40. See also  Carlo’s Electric Ltd. v. Metropolitan Separate School Board, 1990 

CarswellOnt 661 (Ontario Superior Court of Justice), at paragraph 7: 

7      Since I have found that the defect in the affidavit of verification is only a 

matter of form, not of substance, and since the moving party has not been misled 

by the deviation in the form, I find that s. 27(d) of the Interpretation Act, R.S.O. 

1980, c. 219, applies which states as follows:  

27. In every Act, unless the contrary intention appears, . . . . . (d) where a form 

is prescribed, deviations therefrom not affecting the substance or calculated to 

mislead do not vitiate it.  

 

41. Section 32 of the federal Interpretation Act is nearly identical: 

Forms 

32 Where a form is prescribed, deviations from that form, not affecting the 

substance or calculated to mislead, do not invalidate the form used. 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Huang-v-Canada-Minister-of-Citizenship-And-Immigration.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Huang-v-Canada-Minister-of-Citizenship-And-Immigration.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Carlos-Electric-Ltd-v-Metropolitan-Separate-School-Board.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Carlos-Electric-Ltd-v-Metropolitan-Separate-School-Board.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Legislation-Interpretation-Act.pdf#page=19
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42. With respect, the key considerations are whether the deviation is in form or 

substance, and whether a responding party has been misled. With respect, the 

Appellants have conceded that they were not misled. Furthermore, the alleged 

irregularity in the jurat of the impugned affidavits does not pertain to the substance of 

thereof. The substance of those affidavits pertains to the truth of the facts averred to 

by the affiant. Same is to be distinguished from the jurat, which is circumscribed to 

establishing that the affiant averred to the truth of the facts. 

43. Even if the jurat of the impugned affidavits is considered impermissibly 

defective by reason of its omission of the year that it was commissioned, it is clear 

that this Honourable Court may receive further evidence that the affiant in fact 

averred to the truth of the contents of the affidavit: Zemelman v. Feder, [2001] O.J. 

No. 1857 at paragraphs 23-30. See also Ontario (Ministry of Labour) v. EPR Services 

Inc., [2002] O.J. No. 1587, at paras 40-52.  

44. In the event that the Appellants are permitted an opportunity discharge the 

heavy onus that rests upon them to raise this new issue on appeal, the Applicants note 

prejudice and absent evidence relevant to the merits thereof.  

45. Firstly, counsel for the Applicants commissioned each of the five affidavits in 

question. As an officer of this Honourable Court, counsel for the Applicants 

represents that each of the impugned affidavits were properly commissioned on the 

dates identified in the Table of Contents to the Appeal Book, reproduced above. 

Counsel for the Applicants would have submitted an affidavit in the Federal Court or 

in this Honourable Court had the issue been raised in a timely manner, however Rule 

82 would require the withdrawal of counsel causing grossly disproportionate 

prejudice to the Applicants at this juncture in the proceedings. 

46. Secondly, each of the five affiants could have re-sworn their respective 

affidavits had the issue been raised in a timely manner. However, William Papequash 

passed away in December, 2018. 

47. Thirdly, the Appellants themselves understood that each of the five affidavits 

had been sworn on the respective dates identified in the Table of Contents to the 

Appeal Book, and accordingly they sustained no prejudice. For example, several 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Zemelman-v-Feder.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Zemelman-v-Feder.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Ontario-Ministry-of-Labour-v-EPR-Services-Inc.pdf#page=10
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Ontario-Ministry-of-Labour-v-EPR-Services-Inc.pdf#page=10


     Page 16    

documents absent from the Appeal Book demonstrate the Appellants’ understanding 

as to the date that the affidavits were commissioned.5 

48. With respect, the Appellants should not be permitted to advance this new 

argument on appeal. It is certain that material evidence is absent from the evidentiary 

record, and that the Applicants and the membership of The Key First Nation would 

sustain severe prejudice if this entirely new argument is permitted on appeal.  

49. A recent example in the Saskatchewan Court of Appeal in which a party was 

precluded from raising a new argument is Patel v. Carson, 2018 SKCA 98, at 

paragraphs 80-81. In that case, the Court accepted responding counsel’s 

representations in argument as to potential deficiencies in the factual record and/or 

prejudice that would be sustained. 

50. If the Appellants are permitted to advance this argument, the Applicants note 

the continuing failure of the Appellants to bring this matter to the attention of the 

Honourable Mr. Justice Barnes for determination, in addition to their failure to bring 

a motion to strike any of the impugned affidavits which continue to form part of the 

evidentiary record. The Appellants have also failed to amend their Notice of Appeal 

to plead this new issue. Should the Appellants be permitted to advance same, the 

Applicants seek leave of this Honourable Court to advance evidence to supplement 

the jurat of the impugned affidavits in the manner permitted in Zemelman v. Feder. 

Was the Honourable Mr. Justice Barnes biased? NO 

51. Yukon Francophone School Board, Education Area No. 23 v. Yukon Territory 

(Attorney General), 2015 SCC 25 at paras 20-37: 

20      The test for a reasonable apprehension of bias is undisputed and was first 

articulated by this Court as follows: 

... what would an informed person, viewing the matter realistically and 

practically — and having thought the matter through — conclude. Would he 

think that it is more likely than not that [the decision-maker], whether 

consciously or unconsciously, would not decide fairly. … 

 

                                                 
5 i) The Acknowledgement of Receipt executed by counsel for the Appellants in respect of the five 

affidavits, ii) The written representations and Memoranda of the parties in the Federal Court, and 

in particular those of the Appellants, and iii) The Orders and Directions of Prothonotary 

Milczynski in the Federal Court 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Patel-v-Carson.pdf#page=12
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Patel-v-Carson.pdf#page=12
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Zemelman-v-Feder.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Yukon-Francophone-School-Board-Education-Area-No-23-v-Yukon-Territory-Attorney.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Yukon-Francophone-School-Board-Education-Area-No-23-v-Yukon-Territory-Attorney.pdf#page=9
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52. The first time that the Appellants advanced an allegation of bias is in their 

Notice of Appeal: AB Tab 1 at AB0004 

4. The Honourable Justice appears to have demonstrated a reasonable 

apprehension of bias 

 

53. The Appellants failed to plead any particulars of bias in their Notice of Appeal. 

Particulars contained in the Appellants’ Factum are circumscribed to paragraphs 78, 

82 and 83: 

Did Justice Barnes Have an 'Open Mind '? 

78. The Appellants appreciate the seriousness of this ground of appeal and the 

strong presumption of judicial impartiality as discussed in Yukon Francophone 

School Board, Education Area #23 v Yukon (Attorney General), 2015 SCC 25 at 

paragraph 25. In light of the number of issues identified in the foregoing and 

Justice Barnes' conclusion that there was "clear evidence" of vote buying, the 

Appellants suggest that a reasonable person would conclude that Justice Barnes 

had a "closed mind". 

… 

82. Given the number of errors and inconsistencies detailed above and the 

assertion by Justice Barnes that there is "clear evidence", the Appellants submit 

that this indicates that Justice Barnes "was not approaching the case with an open 

mind fair to all parties". 

83. Again, the Appellants realize that asserting Justice Barnes had a "closed mind" 

in determining this case is a serious claim. But the incident involving William 

Papequash in particular and Justice Barnes' failure to acknowledge the inconsistent 

accounts while holding both as separate instances of vote buying is perplexing. 

Especially in light of his statement at the hearing that "Well, if it gives you any 

additional comfort, I'm going to go back over your Brief. I'm going to go back 

through the record in some considerable detail to check the references to check the 

cross-examination evidence and so on" (TAB 28, AB0502, lines 6-10). The 

Appellants are not attempting to impugn Justice Barnes' character, intelligence, 

knowledge or sincerity etc. As a result, though, it has given rise to the claim that 

Justice Barnes' had a closed mind. 

 

54. Notably, the Appeal Book includes a complete transcript of the hearing in the 

Federal Court before the Honourable Mr. Justice Barnes: AB Tab 28. 

Notwithstanding same, the Appellants fail to cite a single example of alleged bias 

manifested in conduct, comment, or otherwise. Moreover, the transcript discloses that 

at no point in time did the Appellants allege bias during the hearing. The Honourable 

Mr. Justice Barnes impartially conducted the hearing in a procedurally appropriate 

manner, affording the parties an opportunity to advance all submissions. Same is 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-01.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=28
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=28
https://phillipsco.files.wordpress.com/2018/12/A-105-18-28.pdf#page=1
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confirmed by the failure of the Appellants to subsequently communicate complaint of 

any nature between hearing (November 16, 2017), and Judgment (March 21, 2018).  

55. An allegation of bias must be advanced at the first opportunity, otherwise a 

litigant will be presumed to have waived objection: Bassila c. R., 2003 FCA 276, at 

para 10: 

10 In any event, the law is clear that bias must be raised at the first opportunity. A 

party who believes that the presiding judge has created a reasonable apprehension 

of bias must make that position known at the first opportunity. One cannot secretly 

nurse a reasonable apprehension of bias for the purpose of raising it in the event of 

an adverse result. … 

 

56. The reputation of the Federal Court, including that of the Honourable Mr. 

Justice Barnes, should be considered sacrosanct. With the greatest of respect, in 

addition to being dilatory, the Appellants’ allegation of bias should not have been 

advanced without full particulars supported by a proper evidentiary record. The 

Appellants have inappropriately impugned the character of the Honourable Mr. 

Justice Barnes. The Appellants have advanced vague and confusing particulars in 

their Factum. An allegation of bias has serious implications for the reputation of the 

Federal Court, and in particular the Honourable Mr. Justice Barnes who swore an 

oath when appointed to the Federal Court in 2005. Without justification, the 

Appellants have irreparably tarnished that reputation in a manner warranting censure. 

57. The vague particulars contained in the Appellants’ Factum at paragraphs 78, 82 

and 83 are confined to disagreeing with the result that the Honourable Mr. Justice 

Barnes arrived at. However, rendering a finding against a litigant is not equivalent to 

bias: Jardine v. Hyggen, 2018 SKCA 38 at para 27 

27      There is no merit of any sort in this ground of appeal. In finding against Mr. 

Jardine, the Chambers judge did no more than discharge his judicial duty. Judges 

are required to make credibility assessments and they do so to the best of their 

ability. This is all that happened here. Making a finding against a litigant does 

not equate to being biased against that litigant.  

 

28      Speaking somewhat more technically, there is a presumption that judges will 

carry out their oaths of office. See: R. v. S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.) at 

para 117. “Cogent evidence” is required to displace this presumption. Mr. 

Jardine has not suggested such evidence exists or that he anticipates putting such 

evidence before the Court. He relies solely on the determinations by the 

Chambers judge to establish the alleged prejudice. … [Emphasis added] 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Bassila-c-R.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Bassila-c-R.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=28
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=28
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Jardine-v-Hyggen.pdf#page=6
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58. With respect, an appeal should not comprise a new forum to advance allegations 

withheld from a Court of first instance. The Appellants in this case similarly rely 

“solely on the determinations” of the Honourable Mr. Justice Barnes in advancing 

their allegation of bias. With respect, same is improper. An appeal is confined to 

allegations of reviewable error. To permit an allegation of bias predicated exclusively 

upon disagreement with determinations rendered by a Court of first instance would 

impermissibly displace standard of review, conflating conceptually distinct inquiries.  

Is there a palpable and overriding error of fact? NO 

59. The Applicants respectfully submit that this Honourable Court should carefully 

evaluate the convoluted factual assertions made by the Appellants. Several of the 

factual assertions advanced are not supported by the citations noted. This issue has 

been compounded by the Appellants’ failure to particularize alleged errors of fact in 

their Notice of Appeal, and their failure to adhere to the required format of a 

Memorandum of Fact and Law. 

60. With respect, standard of review is determinative. The Appellants allege factual 

error. The Appellants incorrectly consider the nature of palpable and overriding error 

in requesting that this Honourable reweigh the uncontradicted evidence before the 

Federal Court, with the alleged factual errors falling far short of reviewable error: 

Mahjoub v. Canada (Citizenship and Immigration), 2017 FCA 157 

61      Palpable and overriding error is a highly deferential standard of review: 

Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352 (S.C.C.) at para. 38; 

L. (H.) v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 (S.C.C.). 

When arguing palpable and overriding error, it is not enough to pull at leaves and 

branches and leave the tree standing. The entire tree must fall. See South Yukon 

Forest Corp. v. R., 2012 FCA 165, 431 N.R. 286 (F.C.A.) at para. 46, cited with 

approval by the Supreme Court in St-Germain, above. 

 

62      ”Palpable” means an error that is obvious. Many things can qualify as 

“palpable.” Examples include obvious illogic in the reasons (such as factual 

findings that cannot sit together), findings made without any admissible evidence 

or evidence received in accordance with the doctrine of judicial notice, findings 

based on improper inferences or logical error, and the failure to make findings due 

to a complete or near-complete disregard of evidence. 

 

63      But even if an error is palpable, the judgment below does not necessarily 

fall. The error must also be overriding. 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=8
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64      ”Overriding” means an error that affects the outcome of the case. It 

may be that a particular fact should not have been found because there is no 

evidence to support it. If this palpably wrong fact is excluded but the outcome 

stands without it, the error is not “overriding.” The judgment of the first-instance 

court remains in place. 

 

65      There may also be situations where a palpable error by itself is not 

overriding but when seen together with other palpable errors, the outcome of the 

case can no longer be left to stand. So to speak, the tree is felled not by one 

decisive chop but by several telling ones. 

… 

70      Palpable and overriding error is often best defined by describing what it is 

not. If an appellate court had a free hand, it might weigh the evidence differently 

and come to a different result. It might be inclined to draw different inferences or 

see different factual implications from the evidence. But these things, without 

more, do not rise to the level of palpable and overriding error. [Emphasis Added] 

 

61. See also Canada v. South Yukon Forest Corporation, 2012 FCA 165 at para 46: 

46 …“Palpable” means an error that is obvious. “Overriding” means an error that 

goes to the very core of the outcome of the case. When arguing palpable and 

overriding error, it is not enough to pull at leaves and branches and leave the tree 

standing. The entire tree must fall. 

 

62. In other words, “a palpable and overriding error is in the nature not of a needle 

in a haystack, but of a beam in the eye”: Benhaim v. St-Germain, 2016 SCC 48 at 

para 39. The examples cited at paragraph 62 of Mahjoub are of significant assistance. 

The Appellants fail to cite “factual findings that cannot sit together”. With respect to 

“findings made without any admissible evidence”, the suggestion that the affidavits 

of Glenn Papequash, Esther Papequash, Kristin Raphael, Vanessa Brass, and William 

Papequash “were improperly commissioned” is considered above. The Appellants fail 

to advance any other submission that any of the evidence relied upon by the 

Honourable Mr. Justice Barnes was inadmissible. 

63. The Appellants appear to suggest that improper factual inferences were made. 

However, the Appellants fail to articulate those perceived erroneous inferences. 

Factual inferences benefit from the same standard of review of palpable and 

overriding error: Housen v. Nikolaisen, 2002 SCC 33, at paras 21-23 

21      …First, in our view, the standard of review is not to verify that the 

inference can be reasonably supported by the findings of fact of the trial judge, 

but whether the trial judge made a palpable and overriding error in coming to 

a factual conclusion based on accepted facts, which implies a stricter standard. 

https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-south-yukon-forest-corp-v-r.pdf#page=8
https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-benhaim-v-st-germain.pdf#page=7
https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-benhaim-v-st-germain.pdf#page=7
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=8
https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-housen-v-nikolaisen.pdf#page=6
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22      Second, with respect, we find that by drawing an analytical distinction 

between factual findings and factual inferences, the above passage may lead 

appellate courts to involve themselves in an unjustified reweighing of the 

evidence. Although we agree that it is open to an appellate court to find that an 

inference of fact made by the trial judge is clearly wrong, we would add the 

caution that where evidence exists to support this inference, an appellate court will 

be hard pressed to find a palpable and overriding error. As stated above, trial 

courts are in an advantageous position when it comes to assessing and weighing 

vast quantities of evidence. In making a factual inference, the trial judge must sift 

through the relevant facts, decide on their weight, and draw a factual conclusion. 

Thus, where evidence exists which supports this conclusion, interference with 

this conclusion entails interference with the weight assigned by the trial judge 

to the pieces of evidence. 
 

23      We reiterate that it is not the role of appellate courts to second-guess the 

weight to be assigned to the various items of evidence. If there is no palpable and 

overriding error with respect to the underlying facts that the trial judge relies on to 

draw the inference, then it is only where the inference-drawing process itself is 

palpably in error that an appellate court can interfere with the factual 

conclusion. The appellate court is not free to interfere with a factual conclusion 

that it disagrees with where such disagreement stems from a difference of opinion 

over the weight to be assigned to the underlying facts. As we discuss below, it is 

our respectful view that our colleague’s finding that the trial judge erred by 

imputing knowledge of the hazard to the municipality in this case is an example of 

this type of impermissible interference with the factual inference drawn by the trial 

judge. [Emphasis added] 

 

64. With respect, the Appellants impermissibly request that this Honourable Court 

reweigh the uncontradicted evidence before the Federal Court and arrive at a different 

result. That inquiry is foreclosed on appeal.  

65. Finally, the Appellants suggest that the Honourable Mr. Justice Barnes 

overlooked four cross-examination transcripts with respect to the affidavits sworn by 

Clarence Papequash, Clinton Key, Glenn Papequash, and Marcella Pelletier. The 

Appellants’ single complaint in this respect is predicated upon a misreading of 

paragraph 39 of the Judgment: 

39      In this case, there is clear evidence of widespread and openly conducted 

vote buying activity carried out by Rodney Brass, Glen O’Soup, Sidney Keshane, 

and Angela Desjarlais. None of the several affiants who witnessed these events 

was cross-examined and their evidence stands unchallenged. … 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=9
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66. Paragraphs 66-68 of Mahjoub are particularly apposite to the suggestion that the 

Honourable Mr. Justice Barnes overlooked the four cross-examination transcripts:6 

66      Often those alleging palpable and overriding error submit that a first-

instance court forgot, ignored, misconceived or gave insufficient weight to 

evidence because it did not mention the evidence in its reasons. Before us, Mr. 

Mahjoub frequently makes that submission. But a non-mention in reasons does 

not necessarily lead to a finding of palpable and overriding error. 

 

67      For one thing, first-instance courts benefit from a rebuttable presumption 

that they considered and assessed all of the material placed before them: 

Housen at para. 46. 

 

68      Further, when an appellate court considers a submission of palpable and 

overriding error, often it focuses on the reasons of the first-instance court. But its 

reasons are to be viewed in context and construed in light of both the evidentiary 

record before it and the submissions made to it: R. v. M. (R.E.), 2008 SCC 51, 

[2008] 3 S.C.R. 3 (S.C.C.) at paras. 35 and 55. Although the reasons may not 

mention a particular matter or a particular body of evidence, the evidentiary record 

and the context may shed light on why the first-instance court did what it did. 

They may also confirm that although a matter is not mentioned in the 

reasons, it was nevertheless within the court’s contemplation and considered 

by it. [Emphasis added] 

 

67. There is a rebuttable presumption that the Honourable Mr. Justice Barnes 

considered the four cross-examination transcripts: Mahjoub at para 67.  

68. The Appellants fail to particularize any alleged errors of fact in their Notice of 

Appeal. The written submissions of the parties are accordingly absent from the 

Appeal Book, which are necessary to consider this assertion: Mahjoub at para 68.  

69. Finally, although the Appellants suggest that paragraph 39 of the Judgment 

indicates that the Honourable Mr. Justice Barnes overlooked the four cross-

examination transcripts. That is not the end of the inquiry. It is but one aspect of the 

contextual inquiry. It is necessary to evaluate the submissions of the parties and their 

context, including the hearing transcript to “shed light on” the matter: Mahjoub at 

para 68. With respect, it is clear that the Honourable Mr. Justice Barnes considered 

the cross-examination transcripts. In fact, at paragraph 73 of their Factum the 

Appellants suggest that the Honourable Mr. Justice Barnes disregarded the transcripts 

because he was biased, while at paragraph 83 of their Factum the Appellants note the 

                                                 
6 See also Housen v. Nikolaisen, 2002 SCC 33, at paras 46 and 72 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=27
https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-06-22-Appellants-Factum.pdf#page=29
https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-housen-v-nikolaisen.pdf#page=13
https://phillipsco.files.wordpress.com/2019/03/a-105-18-caselaw-housen-v-nikolaisen.pdf#page=17
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specific representation reflected on page 153 of the hearing transcript in the Federal 

Court that the Honourable Mr. Justice Barnes was aware of the cross-examination 

evidence and would be reviewing it in considerable detail following the hearing: 

JUSTICE: Well, if it gives you any additional comfort, I’m going to go back over 

your Brief. I’m going to go back through the record in some considerable detail to 

check the references to check the cross-examination evidence and so on… 

[Emphasis added] 

 

70. With respect, the Appellants’ allegations against the Honourable Mr. Justice 

Barnes are inappropriate. They cannot concurrently blow hot and cold. If the 

Appellants genuinely submit that the Honourable Mr. Justice Barnes overlooked the 

four cross-examination transcripts, they should have pursued a motion for 

reconsideration pursuant to Rule 397(1)(b) in relation to which the matter could have 

been directly addressed: Siddiqui v. Canada (Minister of Citizenship and 

Immigration), 2016 FCA 237 at para 20. With respect, the Appellants should be 

estopped from advancing same in this Honourable Court.  

71. Finally, paragraph 13 of the Judgment confirms that the Honourable Mr. Justice 

Barnes considered the four cross-examination transcripts:  

13 In the face of the Prothonotary’s decision to strike the Respondents’ affidavits, 

almost all that remains in evidence before me on the application to set aside the 

October 1, 2016 Key First Nation Band election are the Applicants’ affidavits. Set 

out below are the material factual assertions contained in those affidavits. 

[Emphasis added] 

 

72. Aside from the Applicants’ affidavits, the only other evidence was the four 

transcripts of the cross-examination of four of the eleven affiants who tendered 

affidavits in support of the Applicants’ request to have the election set aside. Even a 

most generous interpretation of paragraph 39 of the Judgment in favour of the 

Appellants necessitates the conclusion that the transcripts of cross-examination were 

considered. As noted above, the Appellants have not further appealed the order 

striking their affidavits. Consequently, the only admissible affidavits before the 

Federal Court were those by eleven affiants who expressly tendered their affidavits in 

support of annulling the election. Seven of those eleven affiants were not subject to 

cross-examination. Paragraph 39 of the Judgment is a reference to the evidence of 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-28.pdf#page=153
https://phillipsco.files.wordpress.com/2018/12/A-105-18-28.pdf#page=153
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-siddiqui-v-canada-minister-of-citizenship-and-immigration.pdf#page=5
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-siddiqui-v-canada-minister-of-citizenship-and-immigration.pdf#page=5
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=4
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=9
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those seven affiants, each of whose evidence alone was sufficient to requirement 

annulment of the election.  

73. Finally, even if this Honourable Court determines that the Honourable Mr. 

Justice Barnes overlooked the four cross-examination transcripts, it remains 

necessary to proceed to evaluate whether the conclusion was nevertheless supportable 

by the body of evidence: Van de Perre v. Edwards, 2001 SCC 60 at para 157 

15      As indicated in both Gordon and Hickey, the approach to appellate review 

requires an indication of a material error. If there is an indication that the trial 

judge did not consider relevant factors or evidence, this might indicate that he did 

not properly weigh all of the factors. In such a case, an appellate court may review 

the evidence proffered at trial to determine if the trial judge ignored or misdirected 

himself with respect to relevant evidence. This being said, I repeat that omissions 

in the reasons will not necessarily mean that the appellate court has jurisdiction to 

review the evidence heard at trial. As stated in Van Mol (Guardian ad litem of) v. 

Ashmore (1999), 168 D.L.R. (4th) 637 (B.C. C.A.), leave to appeal ref’d [2000] 1 

S.C.R. vi (S.C.C.), an omission is only a material error if it gives rise to the 

reasoned belief that the trial judge must have forgotten, ignored or misconceived 

the evidence in a way that affected his conclusion. Without this reasoned belief, 

the appellate court cannot reconsider the evidence. [Emphasis added] 

 

74. With respect, even if this Honourable Court reweighs the four transcripts of 

cross-examination in the context of those four affidavits, same does not affect the 

conclusion that each of the Appellants engaged in “widespread and openly conducted 

vote buying activity”. Firstly, the Appellants’ affidavits had been struck and therefore 

the only admissible evidence was that tendered by eleven affiants expressly tendered 

in support of annulling the election. Secondly, none of the four cross-examination 

transcripts alter or impair any of those four affiants’ evidence. Finally, even if all four 

affiants’ evidence is disregarded, there remain seven further affiants’ affidavits which 

were not subject to cross-examination and therefore uncontradicted evidence of 

widespread electoral corruption by the Appellants. 

75. Finally, if this Honourable Court is inclined to reweigh the evidence in its 

entirety, the Applicants rely upon each of the vote buying incidents and other 

electoral corruption identified at paragraph 6, supra, each of which are instances in 

which the Appellants egregiously and corruptly contravened the First Nations 

                                                 
7 See also Van Mol (Guardian ad litem of) v. Ashmore, 1999 BCCA 6, at para 13 

https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-van-de-perre-v-edwards.pdf#page=8
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-van-mol-guardian-ad-litem-of-v-ashmore.pdf#page=6
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Election Act and the First Nations Elections Regulations in a manner that requires 

annulment of the election.  

76. The April 30, 2018 Order of this Honourable Court declined to grant a stay of 

the Judgment. The election thereafter proceeded on June 11, 2018. Despite 

participating in that election, none of the Appellants were elected. With respect, that 

clear expression of democratic will is relevant in three respects. Firstly, it confirms 

that the widespread corrupt conduct of the Appellants affected the result of the 2016 

election. The only manner by which the Appellants could obtain office was by 

purchasing votes. If this Honourable Court is inclined to redetermine as a matter of 

discretion whether the election should be set aside, the result of the subsequent 

legitimate election is relevant.  

77. Secondly, if this Honourable Court is inclined to remit the application back to 

the Federal Court for redetermination, it is respectfully submitted that the results of 

the legitimate election conducted June 11, 2018 should remain pending final 

disposition in the Federal Court, particularly as the Appellants deliberately omitted 

required parties from this appeal including those presently on Band Council. 

Displacing the result of the democratic and legitimate election conducted June 11, 

2018 would cause irreparable harm to those elected to office who would be required 

to participate in a new election if the Federal Court again determines that the election 

should be set aside (Assiniboine v. Meeches, 2013 FCA 114 at para 23), and severe 

disruption to governance of The Key First Nation contrary to public interest (Gopher 

v. Saulteaux First Nation, 2005 FC 481 at para 28).  

78. Thirdly, the impugned election occurred October 1, 2016. The term of office 

remaining is nominal, at the end of which a new election is required in any event. The 

results of the legitimate election conducted June 11, 2018, in which the Appellants 

participated, should remain no matter the outcome of this appeal as the alternative 

would inflict disproportionate cost respecting conduct of an election and uncertainty 

to governance. The result of the June, 2018 election should remain given the lapse of 

time: Democracy Watch v. Campbell, 2009 FCA 79 at para 56. 

https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-04-30-order.pdf
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-assiniboine-v-meeches.pdf#page=5
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-gopher-v-saulteaux-first-nation.pdf#page=5
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-gopher-v-saulteaux-first-nation.pdf#page=5
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-democracy-watch-v-campbell.pdf#page=11
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Is there an error of law? NO 

79. The Appellants have failed to allege a particular error of law in either their 

Notice of Appeal or Factum. With respect, the articulation of the law respecting 

contested elections at paragraphs 32 through 38 of the Judgment is correct. In 

addition thereto, the Applicants further rely upon Dedam v. Canada (Attorney 

General), 2012 FC 1073 at para 72, and Hudson v. Canada (Minister of Indian 

Affairs & Northern Development), 2007 FC 203, at paras 85-86, and Wilson v. 

Norway House Cree Nation Election Appeal Committee, 2008 FC 1173 at paras 21-

23, 30, and 33-34 for, inter alia, the proposition that direct evidence of vote buying is 

unnecessary and that an inference may be drawn respecting electoral corruption. 

80. Furthermore, the determination of the Honourable Mr. Justice Barnes to annul 

the election was discretionary in nature: paragraph 36 of the Judgment, reproducing 

McEwing v Canada (Attorney General), 2013 FC 525 at para 82. Accordingly, it is 

reviewable on exceedingly narrow grounds, or an error on an extricable question of 

law or legal principle: Mahjoub at para 74. With respect, the Honourable Mr. Justice 

Barnes’s exercise of discretion to annul the election should not be subject to appellate 

intervention. 

Should solicitor and client costs be awarded? YES 

81. As noted by this Honourable Court at para 7 of Jaffal v. Davidson, 2016 FCA 

226, “…Enhanced costs are sometimes awarded when a party alleges judicial bias 

with no evidence in support. …” With respect, the allegation of bias advanced by the 

Appellants warrants censure. While a party should be free to fearlessly raise an 

allegation of bias where there are reasonable grounds, the allegations advanced 

against the Honourable Mr. Justice Barnes are without foundation and improperly 

motivated. Same is evident by the failure to provide particulars respecting same. 

Furthermore and with respect, the Appellants are responsible for the conduct of their 

counsel who misstated material facts, acted in conflict of interest throughout, and 

improperly sought and received instruction to appeal prior to the commencement of 

the hearing in the Federal Court.  

82. On November 16, 2018 Ms. Lavallee served a Motion Record on her own 

behalf to return to the record for the Appellants. At paragraph 3 of his affidavit within 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=7
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-dedam-v-canada-attorney-general.pdf#page=11
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-dedam-v-canada-attorney-general.pdf#page=11
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-hudson-v-canada-minister-of-indian-affairs-and-northern-development.pdf#page=12
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-hudson-v-canada-minister-of-indian-affairs-and-northern-development.pdf#page=12
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https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-wilson-v-norway-house-cree-nation-election-appeal-committee.pdf#page=6
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-wilson-v-norway-house-cree-nation-election-appeal-committee.pdf#page=7
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=8
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Caselaw-Mahjoub-v-Canada-Citizenship-and-Immigration.pdf#page=10
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the Motion Record, Rodney Brass testified that he instructed Ms. Lavallee to appeal 

after the hearing on November 16, 2017: 

3. On or about November 10, 2016, I, in my capacity as Chief of the KFN, 

retained Stephanie C Lavallee to defend the Chief and Council in the matter 

brought before the Federal Court by Clarence Papequash, Glenn Papequash and 

Clinton Key. This matter was heard at the Federal Court in Saskatoon on 

November 16, 2017. After the hearing I had a conversation with Ms. Lavallee 

directing that in the event we were unsuccessful in that matter that we wished 

to file an appeal. I reiterated this direction to her again in February 2018. 

[Emphasis added] 

 

83. That sworn testimony is contrary to paragraph 10 of Ms. Lavallee’s affidavit 

sworn September 26, 2018, in a judicial review proceeding commenced in the Federal 

Court by The Key First Nation against Ms. Lavallee and her firm, T-1464-18: 

10. A further Retainer Agreement is dated November 15, 2017 between 

Semaganis Worme Legal and Chief Rodney Brass authorizing Semaganis Worme 

to act on behalf of the Key First Nation with regard to the Federal Court of Appeal 

matter relating to the October 2016 election. Attached hereto and marked as 

Exhibit "C" to this my Affidavit is a copy of the Retainer Agreement. 

 

11. I requested $100,000.00 to conduct the Federal Court of Appeal matter and 

attached hereto and marked as Exhibit "D" to this my Affidavit is a copy of the 

correspondence sent to the Key First Nation. Semaganis Worme received 

$40,000.00. [Emphasis added] 

 

84. The hearing in the Federal Court was conducted November 16, 2017. However, 

Ms. Lavallee testified that she received instruction to appeal to this Honourable Court 

the day prior to the hearing, namely November 15, 2017. Exhibit “D” to Ms. 

Lavallee’s said affidavit is particularly apposite: the letter was hand delivered by Ms. 

Lavallee the day prior to the hearing and contains the following: 

November 15, 2017 

(sic) VIA HAND-DELIVERED 

… 

Enclosed please find the Retainer Agreement for the Appeal matter to be 

commenced in the Federal Court of Appeal. Please review and return the signed 

agreement…and the agreed retainer fee of $100,000.00 to our office… 

 

85. Similarly, the retainer agreement was allegedly executed the day prior to the 

hearing in the Federal Court, namely November 15, 2017: Exhibit “C” at page 4. 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-2018-11-16-Motion-Record-Stephanie-Lavallee.pdf#page=5
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86. With respect, it is improper for a party to instruct their counsel to appeal prior to 

a hearing even being conducted at first instance. Furthermore, it is egregious for Ms. 

Lavallee to have sought and accepted instruction to appeal prior to the hearing in the 

Federal Court, let alone the release of the Judgment. With respect, solicitor and client 

costs are warranted.   

87. As noted at paragraphs 2 and 8 of the Judgment, Ms. Lavallee acted in conflict 

of interest and knowingly misstated evidence: 

2 …I also question whether the Key First Nation should have been represented in 

this proceeding by the same legal counsel as the other named Respondents. Given 

the allegations of misconduct directed at some of those Respondents, the Band 

should undoubtedly have been represented by separate, independent counsel 

whose sole mandate would be to advocate for the best interests of the First 

Nation and its members. 
… 

8      The record before me indicates that the Respondents made little effort to 

comply with their long outstanding disclosure obligations until early August. It 

was only at that point that the Respondents formally requested many of their 

banking records [see AMR0047, 0048, 0049] and even then “substantial 

deficiencies” remained [see AMR0053]. It is also troubling that the 

Respondents’ affiant, Melissa Brietkopf, had sworn a misleading affidavit to 

the effect that all the requested documents had been produced when she had 

no factual basis to make that assertion [see AMR0074 et seq.]. The 

Respondents’ counsel must have been aware of that misstatement when the 

affidavit was tendered. [Emphasis added] 

 

88. Of note, “Respondents’ counsel” is a reference to Ms. Lavallee, while Melissa 

Brietkopf is an employee (legal assistant) of Ms. Lavallee. Furthermore, as noted at 

paragraphs 6 and 9 of the Costs Judgment: 

6      There is no doubt that Ms. Lavallée's conduct in this case left something 

to be desired. She frequently failed to fulfil the professional obligations owed 

to the Court and to opposing counsel. Some of that conduct I attribute to 

inexperience but some of it reflects a lack of professionalism in the form of a 

failure to respect the Rules of the Court and opposing counsel. A recent letter 

written by Ms. Lavallée to the Court alleging unfairness is also factually 

incorrect and improper. … 

 

9      This is, however, an appropriate case to assess costs at the upper end of 

Column V. The Applicants were found to have egregiously contravened the First 

Nations Elections Act, SC 2014, c 5 and they repeatedly frustrated the Court's 

process. [Emphasis added] 

 

https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=4
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-papequash-v-brass-costsjudgment.pdf#page=2
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-papequash-v-brass-costsjudgment.pdf#page=3
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89. With respect, an award of solicitor and client costs is warranted against the 

Appellants. Alternatively, the Applicants request costs at the upper end of Column V 

in the same manner awarded in the Costs Judgment, and in particular paragraph 9. 

Should costs be awarded against Ms. Lavallee? YES 

90. The Applicants respectfully submit Ms. Lavallee’s conduct warrants an award 

of costs against Ms. Lavallee personally. While “an award of costs against a lawyer 

personally can be justified only on an exceptional basis”,8 Ms. Lavallee “serious[ly] 

abused the judicial system” in: 

i. advancing an appeal alleging bias, when that allegation was bereft of 

merit, lacking in particulars and a proper evidentiary foundation, 

ii. acting in conflict of interest in the Federal Court, as noted at paragraph 2 

of the Judgment, and in this Honourable Court which necessitated Ms. 

Lavallee’s personal motions in this Honourable Court dated July 12 and 

November 16, 2018, 

iii. knowingly tendering misstated evidence;9  

iv. “fail[ing] to fulfil the professional obligations owed to the Court and to 

opposing counsel”,10 and  

v. seeking and accepting instruction to appeal prior to the hearing in the 

Federal Court, let alone prior to the release of the Judgment.  

91. With respect, this is an appropriate case to award costs against Ms. Lavallee 

personally. 

                                                 
8 Québec (Directeur des poursuites criminelles et pénales) c. Jodoin, 2017 SCC 26, at para 29 
9 Judgment at paragraph 8, reproduced above 
10 Costs Judgment at paragraph 6, reproduced above 

https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-papequash-v-brass-costsjudgment.pdf#page=3
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=2
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-quc3a9bec-directeur-des-poursuites-criminelles-et-pc3a9nales-c-jodoin.pdf#page=9
https://phillipsco.files.wordpress.com/2018/12/A-105-18-Papequash-v-Brass-2018-FC-325.pdf#page=4
https://phillipsco.files.wordpress.com/2019/03/a-105-18-2018-caselaw-papequash-v-brass-costsjudgment.pdf#page=2
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