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PART I. CONCISE STATEMENT OF FACT 

1. The Respondents are the Chief and Councillors (“Team Clinton”) that the 

electoral officer Burke Ratte declared elected following the March 20, 2020, election 

of Red Pheasant First Nation (“Election”), in addition to the Red Pheasant First 

Nation (“Red Pheasant”).  “Respondents” does not include Mr. Ratte. 

2. The previous election of Red Pheasant was conducted on March 18, 2016.1  In 

the four-year term of office prior to the Election on March 20, 2020, Clinton 

Wuttunee was Chief and the Councillors included Lux Benson, Mandy Cuthand, 

Dana Falcon, Henry Gardipy, Shawn Wuttunee, and Gary Nicotine: AR3425.  All of 

them remained elected to the same positions.  In addition, Samuel Wuttunee and 

Jason Chakita were elected to the position of Councillor. The Chief and Councillors 

elected were all members of Team Clinton in the campaign for Election. 

3. Notably, in Red Pheasant 2016 at paras 171-179 this Court determined that a 

member of Team Clinton (Samuel Wuttunee) picked up an elector, the elector signed 

a request for mail in ballot by which the elector’s mail-in ballot was sent to an 

address other than the address of the elector, and that when the mail-in ballot arrived 

Samuel Wuttunee met with and gave the elector drugs in exchange for her mail-in 

ballot.  Samuel Wuttunee then personally delivered the mail in ballot to the electoral 

officer.  In the 2016 election Samuel Wuttunee was not elected and he was not on the 

Clinton Wuttunee slate of candidates.  This Court declined to set aside the 2016 

election.  Notwithstanding the corrupt conduct determined by this Court in Red 

Pheasant 2016, Samuel Wuttunee was a full-fledged member of Team Clinton in the 

2020 Election.   

4. All of the Respondents jointly posed for photographs widely and publicly 

disseminated on Facebook as supporting Team Clinton.  Notably, other members of 

Team Clinton also posed for those photographs including Leroy Nicotine Jr., all of 

whom were wearing a t-shirt “Clint For Chief 2020 X”.2  Other public statements 

were made by the Respondents confirming Team Clinton, its composition as 

 
1 An election appeal to this Court was dismissed following protracted litigation exceeding two and a 

half years: Good v. Canada (Attorney General), 2018 FC 1199 (Red Pheasant 2016) at par 299.  

Ms. Good is not a party nor has she participated in this proceeding in any manner. 
2 For example: Exhibit A-37 at AR3442, and Exhibit A-36 at AR3439-3441 

AR4802

https://canlii.ca/t/hwc3k#par179
https://canlii.ca/t/hwc3k#par299
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including the Respondents, and support for same by each of the Respondents.3  Team 

Clinton promoted and supported its members and only its members for Election.4  In 

relation to the issue of mail-in ballots in particular, in several text messages between 

Mr. Ratte and Clinton Wuttunee he repeatedly referred to Team Clinton working 

together to obtain requests for mail-in ballots, submit them to Mr. Ratte, and cross-

check those requests for mail-in ballots as against the mail-in ballots that Mr. Ratte 

had sent out to those electors from a confidential list Clinton Wuttunee received from 

Mr. Ratte.  While there are several examples,5 one is particularly noteworthy from 

Clinton Wuttunee to Mr. Ratte on February 11, 2020, at 5:45 pm: AR4353 

I had some of my team send the 5-d. Forms to u directly 

I had been sending many on behalf of my team but it appears that many r not 

readable I’m thinking that my ph is distorting the pictures 

5. Shawn Wuttunee (another member of Team Clinton) had his first text message 

with Mr. Ratte at that time on February 11, 2020, at 2:02 pm. That first text message 

from Shawn Wuttunee was a request for mail-in ballot, and then the following text 

message which is clearly a coordinated reference to the concern of Clinton Wuttunee 

as to whether his phone was distorting pictures of requests for mail-in ballots: 

AR4584 

This Shawn wuttunee see if you can ready this cleaner [verbatim from original] 

 
3 For example, Gary Nicotine made the Facebook post at Exhibit A-163 at AR4132, also referred to as 

Exhibit A-69 at AR3573.  While admitting that it is “common practice” to run as teams in 

elections for Band Council, Gary Nicotine was deliberately evasive in failing to identify the 

members of his team in the Election:  AR1951-1955.  Gary Nicotine even suggested that I “ran on 

my own” (AR1944) and that he did not make any written statement support the election of Clinton 

Wuttunee (AR1947).  Although he admitted that he made Facebook posts endorsing his “fellow 

councillors”: AR1950-1951. 
4 For example, AR1127-1131 
5 Examples include 1) “my guys r mobilizing today so they will be sending u (requests for mail in 

ballots)”: AR4167.  2) Clinton Wuttunee forwarding requests for mail-in ballot from Henry 

Gardipy: AR4176.  3) “my team is on the move and I’m hoping to have 40-50 (request for mail-in 

ballots tomorrow)”: AR4177.  4) “Yes let me know if u have any issues currently w any of the 

documents I’ll meet w council”: AR4212.  5) “Ya we have a lot more to send tonight from 

saskatoon”: AR4220.  6) “(Henry Gardipy) got around 23”: AR4260.  6) “Ok we counting 402 

maybe we didn’t send some thru”: AR4307.  7) “We assisted and forward approximately 400”: 

AR4312.  8) “Upon review of the mailing list sent to us by Debra we have found that many of the 

addresses submitted by team are not on the list. We have 433 addresses that have been submitted, 

but when we cross referenced these addresses we can only find 324 addresses. This has left 109 

addresses that are not matching up. How can we better reference this discrepancy”: AR4343.  9) 

Clinton Wuttunee forwarding requests for mail-in ballot from Cody Benson: AR4394 
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6. In addition to Shawn Wuttunee, another member of Team Clinton (Dana 

Falcon) had their first text message with Mr. Ratte on February 11, 2020, at 5:44 pm, 

being one minute before Clinton Wuttunee indicated that members of Team Clinton 

would send requests for mail-in ballots to Mr. Ratte directly.  That text message was a 

request for mail-in ballot sent from Dana Falcon to Mr. Ratte: AR4608. 

7. When Shawn Wuttunee and Dana Falcon commenced sending requests for 

mail-in ballots to Mr. Ratte directly, Clinton Wuttunee all but stopped.  That was not 

a coincidence, as noted in Clinton Wuttunee’s above noted text message indicating 

that Team Clinton would send them directly to Mr. Ratte. 

8. As a member of Team Clinton, Leroy Nicotine Jr. received misdirected mail-in 

ballots at his residence and then knowingly gave those mail-in ballots to members of 

Team Clinton rather than the elector in question.  Leroy Nicotine Jr. further 

participated in the forgery of mail-in ballots by signing as witness in the absence of 

the elector.  Leroy Nicotine Jr. also solicited electors to obtain their mail-in ballots for 

purchase and drove electors to the polling stations while giving them a list of 

candidates to vote for in exchange for cash.  

9. The corrupt circle was not confined to the Respondents and Leroy Nicotine Jr.  

The circle had broader reach to include the corrupt assistance of Shelley Wuttunee, 

wife of Respondent Shawn Wuttunee.  Shelley Wuttunee knowingly assisted in the 

forgery of mail-in ballots by signing as witness in the absence of the elector.   

10. The corrupt circle also included the use of Red Pheasant’s employees and 

resources to purchase votes and obtain forged replacement identification to obtain and 

forge mail-in ballots.  Team Clinton utilized the Band Manager Cody Benson, who is 

the son of Lux Benson, and Austin Ahenakew, the Chief Financial Officer, to make 

corrupt payments to electors.  Those payments were made to purchase mail-in ballots, 

and in some cases payments were made in exchange for persons forging requests for 

mail-in ballots and thereafter forging the mail-in ballots as well.   

11. Either Deloris Peyachew – Indian Registry Administrator for Red Pheasant – or 

someone purporting to be her, issued several forged replacement identifications.  

Team Clinton utilized those forged replacement identifications to further forge 
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requests for mail-in ballots that they submitted to Mr. Ratte to misdirect mail-in 

ballots not to the elector but to Leroy Nicotine Jr. and other members of Team 

Clinton.  In at least 13 known instances, the elector attempted to vote in person even 

though a forged mail-in ballot had been submitted by Team Clinton in the name of 

the elector.  Mr. Ratte himself referred to this conduct as voter fraud: AR0702.  Mr. 

Ratte produced those 13 mail-in ballot voter declarations.6  Samuel Wuttunee, Mandy 

Cuthand, Shelley Wuttunee, and Leroy Nicotine Jr. all signed as witness on those 

mail-in ballot voter declaration cards that Mr. Ratte described a fraudulent.  

12. For example, one of those 13 mail-in ballot voter declaration cards that Mr. 

Ratte himself referred to as fraudulent is that of Petula Wuttunee.  On March 16, 

2020, Leroy Nicotine Jr. purported to sign as witness on that fraudulent mail-in ballot 

voter declaration card of Petula Wuttunee: AR3792.  Notably, Henry Gardipy 

submitted the fraudulent request for mail-in ballot of Petula Wuttunee to Mr. Ratte on 

March 6, 2020: AR4654-4655.   

13. The circle of corruption propagated by Team Clinton was overwhelmingly 

successful.  Five weeks prior to Election on March 20, 2020, Clinton Wuttunee stated 

that Team Clinton had already requested 433 mail-in ballots: AR4343.  Several 

further requests for mail-in ballots were thereafter submitted in the five week prior to 

the Election.  In total, Clinton Wuttunee personally submitted 521 requests for mail-

in ballots to Mr. Ratte by photo text message: Tab 253.   

14. Gary Nicotine personally submitted 164 requests for mail-in ballots to Mr. Ratte 

by photo text message: Tab 254.  Shawn Wuttunee personally submitted 24 requests 

for mail-in ballots to Mr. Ratte by photo text message: Tab 255.  Dana Falcon 

personally submitted 18 requests for mail-in ballots to Mr. Ratte by photo text 

message: Tab 256 – although Dana Falcon and Shawn Wuttunee only started when 

Clinton Wuttunee stopped.  Henry Gardipy personally submitted 25 requests for mail-

in ballots to Mr. Ratte by photo text message: Tab 257.  Mandy Cuthand personally 

submitted 49 requests for mail-in ballots to Mr. Ratte by photo text message: Tab 

 
6 Undertaking described at AR0706-708, AR0832 referring to production as Exhibit A-113, and that 

exhibit with the 13 fraudulent requests for mail-ballot at Tab 195 
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258.7  Samuel Wuttunee personally submitted 31 requests for mail-in ballots to Mr. 

Ratte by photo text message: Tab 259.  Cody Benson personally submitted 22 

requests for mail-in ballots to Mr. Ratte by photo text message: Tab 260.  This only 

includes the known requests for mail-in ballots submitted by Team Clinton by photo 

text message to Mr. Ratte.  Others may have been submitted by mail, email, or 

personally delivered to Mr. Ratte. 

15. To put the number of 521 requests for mail-in ballots that Clinton Wuttunee 

personally sent to Mr. Ratte into perspective, Clinton Wuttunee received a total of 

648 votes in the Election while Mandy Cuthand only received 585 votes. The entire 

Election was corrupted by the misconduct of Clinton and his “team”.  The corruption 

conducted by Team Clinton did not just corrode the integrity of the Election.  It 

eliminated any prospect that the result declared by Mr. Ratte reflected the true 

expression of democratic will by Red Pheasant.  What follows herein are specific 

examples of electoral corruption concerning the votes of individual electors. 

Robin Dean Wuttunee: Affidavit at Tab 48 

16. Robin was incarcerated in the Edmonton Remand Centre between January 12 

and June 23, 2020, which included the entire period of the Election. Jason Chakita 

and Samuel Wuttunee both had telephone discussions with Robin Wuttunee including 

the purchase of his mail-in ballot.  Those telephone discussions were recorded by the 

Edmonton Remand Centre.  Those recordings and transcripts are at Tabs 49-59, 

however they remain redacted by the Edmonton Remand Centre as a result of the 

refusal of Jason Chakita and Samuel Wuttunee to consent to the unredacted 

recordings being produced.  That independent evidence has been withheld from this 

Court by Jason Chakita and Samuel Wuttunee. 

17. Clinton Wuttunee, Samuel Wuttunee and Jason Chakita – all members of Team 

Clinton – had several Facebook messages with Robin Wuttunee.  Samuel Wuttunee’s 

Facebook messages with Robin Wuttunee include instructions for Robin to leave his 

 
7 Notably, Mandy Cuthand submitted 9 requests for mail-in ballots in the 4 weeks prior to the Election 

on March 20, 2020, even though he testified that he was bedridden in that period: AR1143, 

AR4681, AR4681, AR4682, AR4682, AR4683, AR4685, AR4689, AR4695, AR4697.  Notably, 

despite testifying that he was bedridden, Mandy Cuthand admitted that he attended the Saskatoon 

advance poll (AR1045) which was conducted March 13, 2020 
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mail-in ballot “blank” when selling it to them, and inquiries as to where Samuel 

Wuttunee could have Robin’s mail-in ballot sent: AR0281, and AR0302-0303.  

18. The first message between Robin and Clinton Wuttunee on February 22, 2020, 

was Robin Wuttunee offering to sell his mail-in ballot to Clinton Wuttunee.  

Thereafter Robin Wuttunee asked Clinton Wuttunee to get his mail-in ballot.  On 

March 3, 2020, the following messages were transmitted: AR0289 

Clinton Wuttunee: U want me to send for your ballot ? It’s not in system yet so 

u r not getting one 

Robin Wuttunee: Ok send that an no one sent nothing 

Clinton Wuttunee: Ok what address u want me to use ? 

19. There were no further written or oral communications between Clinton 

Wuttunee and Robin Wuttunee in March, 2020.  Clinton Wuttunee knew that Mr. 

Ratte had not yet received a request for mail-in ballot from Robin Wuttunee as it was 

not in the “system”.  How Clinton Wuttunee knew that Mr. Ratte had not sent a mail-

in ballot to Robin Wuttunee causes serious concern. Notwithstanding Mr. Ratte 

testifying that it is not proper to advise candidates which electors had requested a 

mail-in ballot from the electoral officer (AR0933), Mr. Ratte in fact provided Clinton 

Wuttunee with this confidential information including a full list of electors who had 

submitted a request for mail-in ballot to Mr. Ratte, and several updates to that list.8  

Notably, in the concurrent text messages Clinton Wuttunee indicated “I will erase 

these texts” to which Mr. Ratte replied “Yes please do”: AR4352.9 

20. Of particular note is the timing of the updates that Clinton Wuttunee received 

from Mr. Ratte to the list of electors who had submitted a request for mail-in ballot to 

 
8 AR4328-4331, AR4336, AR4342-4344, AR4348-4352, AR4356-4357, AR4409, AR4415.  A 

reference to a 5-D is the name of the form for a request for mail-in ballots, for example see 

AR2970, and AR3299 at the top it refers to “Appendix 5-D – Request for Mail-in Ballot”. A 

reference to labels is a reference to the mail-in ballot control, with one example being Tab 188. 
9 When cross-examined on this issue, Mr. Ratte unilaterally terminated his cross-examination: 

AR0971-0972.  In the seven years that FNEA has been in operation, only one election has been set 

aside because of vote buying: Papequash v. Brass, 2018 FC 325 (Papequash FC), Rodney Brass 

v. Papequash, 2019 FCA 245.  Mr. Ratte was also the electoral officer for that election.  Notably, 

Mr. Ratte has conducted himself differently, severely redacting several documents and 

withholding others. Compare the same complete and unredacted documents produced by Mr. 

Ratte in Papequash FC, for example: AR3168-3197, and AR3215.  Notably, in the IDs exhibited 

to Mr. Ratte’s affidavit in that proceeding not a single replacement ID issued similar to those of 

Deloris Peyachew noted below were accepted by Mr. Ratte as ID to obtain a mail-in ballot 
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Mr. Ratte.  The text messages at AR4415/AR4409 confirm that on March 3, 2020, 

Mr. Ratte sent Clinton Wuttunee an update to that list of electors who had submitted a 

request for mail-in ballot.  Later on March 3, 2020, Clinton Wuttunee sent the above 

Facebook message to Robin Wuttunee indicating that Clinton Wuttunee knew that a 

mail-in ballot for Robin Wuttunee was not in the system yet with Mr. Ratte.   

21. While Clinton Wuttunee had earlier requested that Robin Wuttunee provide a 

photograph of his ID that could be submitted with a request for mail-in ballot, 

because Robin Wuttunee was incarcerated he was unable to send Clinton Wuttunee a 

copy of his ID: AR0292.  That was not an impediment for Clinton Wuttunee. He was 

Chief and five of the members of Team Clinton were Councillors in the term of office 

leading up to the Election: Lux Benson, Mandy Cuthand, Dana Falcon, Henry 

Gardipy, and Gary Nicotine.  Team Clinton either purported to be Deloris Peyachew 

(Indian Registry Administrator for Red Pheasant and under the direct control of Team 

Clinton) or caused her to issue a forged replacement ID in the name of Robin 

Wuttunee on March 10, 2020, located at AR4453.  Several such forged replacement 

IDs were issued by or in the name of Deloris Peyachew.  Only Team Clinton could 

have forged those replacement IDs.   

22. Moreover, the timing and content of those replacement IDs is suspect.  They all 

appear to be issued with a signature that is scanned and reproduced in an identical 

manner.  In many cases, the ink for the remainder of the replacement ID form is a 

different color and type than the signature of Deloris Peychaew.  Moreover, there are 

several examples where the replacement ID purports to have been issued on the exact 

same day that members of Team Clinton submitted the forged replacement ID and 

request for mail-in ballot by text message to Mr. Ratte.  In some cases, those 

replacement IDs were issued in the two weeks prior to the Election when Deloris 

Peyachew was not in the Band Office because it was closed as a result of the pending 

Election.  One example is the forged replacement ID of Robin Wuttunee issued 

March 10, 2020, submitted by Clinton Wuttunee to Mr. Ratte on that same date.   

23. Notably, in response to cross-examination undertakings 5 and 6 at AR1253 

requesting that he make inquiries, Clinton Wuttunee responded that he was unable to 
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determine who requested that Deloris Peyachew issue the forged replacement ID for 

Robin Wuttunee: AR4074-4075. 

24. Another noteworthy example is the forged replacement ID for Jerette Wahobin.  

While the specific minute of transmission is not known because the text message 

conversation identifies the time of the first text message in a sequence of multiple text 

messages on March 5, 2020, the forged replacement ID for Jerette Wahobin was 

submitted by Gary Nicotine to Mr. Ratte sometime after the first message at 8:15 pm 

on March 5: AR4582, AR4573. However, Gary Nicotine was first advised that Jerette 

Wahobin did not have ID for his request for mail-in ballot but only a picture of his ID 

at 8:45 pm on March 5, 2020: AR0214.  Gary Nicotine did not have the contact 

information for Jerette Wahobin, otherwise he would not have asked Breanna 

Wahobin for the address indirectly at AR0214. That was also the first time that Gary 

Nicotine was advised of Jerette Wahobin’s address to meet him to complete the 

request for mail-in ballot.  Moreover, the Band Office had been closed for the 

Election. It was after 8:45 pm when Gary Nicotine was first advised that a 

replacement ID for Jerette Wahobin would be needed – all the while Gary Nicotine 

was in North Battleford which is a significant drive from the Band Office at Red 

Pheasant. Gary Nicotine testified that he could not remember communicating with 

Deloris Peyachew during the Election or requesting that she issue a replacement ID: 

AR1919-1921.  How exactly did Gary Nicotine manage to get a replacement ID 

within minutes in the middle of the night?  Gary Nicotine forged it, as confirmed by 

the fact that all of Jerette Wahobin’s information on the forged replacement ID is in 

blue ink while the pre-stamped signature of Deloris Peyachew is in black ink: 

AR4582.   

25. Clinton Wuttunee repeatedly lied under oath when denying that he requested a 

mail-in ballot for Robin Dean Wuttunee.  At para 27 of his August 28 affidavit he 

testified “I was not able to help [Robin Wuttunee] to apply for it. I did not get a mail-

in ballot for [Robin Wuttunee].” Clinton Wuttunee further lied during cross-

examination when he testified “I didn’t send for it” (AR1314), “It wasn’t me” 

(AR1325), “I never ordered for his ballots…There's no proof there that I ordered for 
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his ballot” (AR1327), and that he was not aware that Team Clinton sent for mail-in 

ballots of other electors (AR1334).   

26. Directly contrary to Clinton Wuttunee’s affidavit and cross-examination 

testimony, independent documentary evidence in the form of text messages between 

Clinton Wuttunee and Mr. Ratte confirm that the fraudulent request for mail-in ballot 

of Robin Wuttunee was submitted by Clinton Wuttunee directly to Mr. Ratte on 

March 10, 2020, at 8:19 pm: AR4157-4158, AR4452-4454.10 

27. That forged request for mail-in ballot that Clinton Wuttunee submitted to Mr. 

Ratte purported to identify 1291 97th Street, apartment 104, in North Battleford, as the 

address of Robin Wuttunee.  Robin Wuttunee does not know whose address that is 

and did not give it to anyone: AR0282 at para 23.  Mr. Ratte confirmed that he 

delivered the mail-in ballot of Robin Wuttunee to that address, and that the said mail-

in ballot returned to Mr. Ratte was accepted and the ballots therein placed into the 

ballot box.11   

28. While he testified to the contrary during cross-examination,12 Leroy Nicotine Jr. 

was in fact the tenant13 and extensively used the mailing address 1291 97th Street, 

apartment 104.  For example, see the following voter declaration forms that Leroy 

Nicotine Jr. signed as witness identifying 1291 97th Street, apartment 104, North 

 
10 When confronted with those text messages containing Robin Wuttunee’s forged request for mail-in 

ballot sent by Clinton Wuttunee to Mr. Ratte on March 10, 2020, Clinton Wuttunee refused to 

answer questions: AR1384-1392. Notably, this damaging documentary evidence was withheld by 

Clinton Wuttunee who failed to produce a single text message that he had with Mr. Ratte which 

was identified for production in his direction to attend for cross-examination: AR3475 at para 11. 

Mr. Ratte was then ordered to comply: AR0123 at para 78(a)(i). Mr. Ratte had asserted that his 

phone was inoperable as an excusable reason for his similar failure to produce a single text 

message identified in his direction to attend.  Pursuant to undertaking during cross-examination, a 

mutually agreed expert reviewed Mr. Ratte’s inoperable phone and recovered several of the text 

messages including the above noted text messages with Clinton Wuttunee.  Those recovered text 

messages at Tab 258 include 521 requests for mail-in ballots that Clinton Wuttunee personally 

submitted to Mr. Ratte by photo text message. 
11 AR0821. Exhibit A-139 at AR3960-3962 is a table identifying important information. Mr. Ratte 

confirmed the accuracy of that table: AR0827-0828. Among other things, it confirms that Mr. 

Ratte placed the mail-in ballots into the ballot box from at least the following electors, or more 

accurately from persons purporting to be these electors: Arnold Wuttunee, Breanna Wahobin, 

Dion Bugler, Heather Meechance, Jerette Wahobin, Michael Stevens, Paul Tobaccojuice, Rickell 

Frenchman, Robin Wuttunee, Romellow Meechance, and Wesley Wuttunee 
12 AR2687, AR2697, AR2900, AR2907 
13 The affidavit of Clarence Breker sworn October 13, 2021, will be the subject of a Rule 312(a) 

Motion. Mr. Ratte does not oppose that Motion. The Respondents oppose that Motion.  
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Battleford, as his address: AR3445 (Breanna Wahobin), AR3707 (Romellow 

Meechance), AR3757 (Paul Tobaccojuice), AR3444 (Michael Ernest Stevens).14 

29. Leroy Nicotine Jr. refused to answer questions in relation to the mail-in ballot of 

Robin Wuttunee, including most notably whether Leroy Nicotine Jr. ever possessed 

the mail-in ballot of Robin Wuttunee: AR2703-2717.  As Clinton Wuttunee delivered 

the forged requested for mail-in ballot to Mr. Ratte, he must have known and 

coordinated with Leroy Nicotine Jr. as to the delivery of Robin Wuttunee’s mail-in 

ballot to the address of Leroy Nicotine Jr.  Moreover, Leroy Nicotine Jr. did not 

report the misdirected mail-in ballot of Robin Wuttunee to Mr. Ratte.  Leroy Nicotine 

Jr. provided it to another member of Team Clinton: Shelley Wuttunee. 

30. Shelley Wuttunee confirmed that Leroy Nicotine Jr. supported her husband for 

re-election: AR1606. Notably, Shelley Wuttunee is the wife of Shawn Wuttunee.  She 

became extremely emotional on cross-examination and refused to answer questions. 

In her affidavit and during cross-examination, Shelley Wuttunee admitted that she 

signed as witness to the execution of Robin Wuttunee’s mail-in ballot declaration 

form on March 17, 2020, in North Battleford.  Shelley Wuttunee further admitted that 

Robin Wuttunee was not with her when she purported to sign as witness. Shelley 

Wuttunee executed several voter declaration forms in relation to the Election. Of 

particular concern as to the integrity of the Election, Shelly Wuttunee testified that 

this was an acceptable practice to her, and that the mail-in ballot of Robin Wuttunee 

was not the only one that she signed as witness in the absence of the elector: 

AR1563-1564.  This was not an innocent mistake by Shelley Wuttunee. She testified 

that she knew that it was a requirement that the voter must be present with her when 

she signed as a witness on a voter declaration form: AR1560. 

31. Clinton Wuttunee paid $300 for Robin Wuttunee’s mail-in ballot: AR0278, 

paras 8 and 11.   

 
14 Mr. Ratte severely redacted documents and refused to produce others.  In relation to the unredacted 

voter declaration forms, each of the voters signed an authorization as a result of which Mr. Ratte 

was required to produce the unredacted voter declaration form identifying the address used by 

Leroy Nicotine Jr.  While Mr. Ratte refused to produce all voter declaration forms signed Leroy 

Nicotine Jr., there are some further voter identification forms produced that Leroy Nicotine Jr. 

signed as witness that remain redacted by Mr. Ratte: AR3314 (Jerette Wahbobin), AR3821 (Petula 

Wuttunee), AR3796 (Steven Alex Nicotine) 
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Rickell Frenchman/Romellow Meechance: Affidavit at Tab 41 

32. At the request of Gary Nicotine and in his presence, on February 9, 2020, 

Heather Meechance purported to be her niece (Rickell Frenchman) and nephew 

(Romellow Meechance) and forged their requests for mail-in ballots. In exchange for 

doing so, Gary Nicotine offered to give Heather Meechance $100.  Gary Nicotine’s 

wife, Rosalie Kelly, paid the $100 e-transfer on the same date, February 9, 2020. 

Gary Nicotine offered $400 to Heather Meechance for the mail-in ballots of Rickell 

Frenchman and Romellow Meechance when Heather Meechance received them. 

33. Gary Nicotine had not seen Rickell Frenchman or Romellow Meechance in two 

years: AR2156. In relation to the requests for mail-in ballot, Gary Nicotine purported 

to provide proof of ID for each of Rickell Frenchman and Romellow Meechance.  

Notably, the proof of ID that Gary Nicotine provided to Heather Meechance to forge 

the requests for mail-in ballots were forged replacement IDs purportedly issued by 

Deloris Peyachew, which were then accepted by Mr. Ratte: AR3706 and AR3696.  

34. Heather Meechance provided the forged requests for mail-in ballots to Gary 

Nicotine.  Notably, Gary Nicotine submitted requests for mail-in ballots to Mr. Ratte 

by photo text message on that same date, February 9, 2020: AR4503-4504.  However, 

those photo text messages were not produced by Gary Nicotine even though they 

were identified as documents to be produced in the Direction to Attend that the 

Applicants served upon Gary Nicotine: AR3566 at para 11.   

35. Heather Meechance received the mail-in ballots of Rickell Frenchman and 

Romellow Meechance at her locked post office box.  On February 18, 2020, Gary 

Nicotine and Mandy Cuthand went to the house of Heather Meechance and met with 

her in Gary Nicotine’s van.  Gary Nicotine and Mandy Cuthand asked Heather 

Meechance to purport to be Rickell Frenchman and Romellow Meechance and to 

forge their mail-in ballot voter declaration forms. Heather Meechance did so in the 

presence of Gary Nicotine and Mandy Cuthand, while leaving the ballots blank as 

they requested.  When Heather Meechance asked about the payment of $400 that had 

been promised to her, Gary Nicotine called Clinton Wuttunee and put him on speaker 

phone.  Clinton Wuttunee indicated that the $400 e-transfer would be sent to Heather 
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Meechance in exchange for the mail-in ballots of Rickell Frenchman and Romellow 

Meechance.  Heather Meechance then waited for the payment of $400 by e-transfer 

before giving the forged mail-in ballots to Gary Nicotine and Mandy Cuthand. 

36. It is uncontroverted that Heather Meechance received the $400 e-transfer from 

Austin Ahenakew, Director of Finance of Red Pheasant, on the same date identified 

on the voter declaration forms of Rickell Frenchman and Romellow Meechance: 

February 18, 2020: AR0201.  Team Clinton has asserted that the $400 e-transfer from 

Austin Ahenakew to Heather Meechance was band member assistance. In all cases 

where there is legitimate band member assistance there will be appropriate 

documentation on file at the band office. Austin Ahenakew conceded that while he 

had looked for documentation to support the legitimacy of the asserted $400 band 

member assistance payment to Heather Meechance, he could not locate any such 

documentation: AR2340. See also AR4013. 

37. The testimony of Heather Meechance is directly corroborated by independent 

documentary evidence.  The request for mail-in ballot and the voter declaration forms 

of both Rickell Frenchman (AR3695, AR3697) and Romellow Meechance (AR3705, 

AR3707) are printed/handwritten with the same ink and style of writing,15 and 

identify Heather Meechance’s locked post office box (PO Box 446, Cando, 

Saskatchewan) and her phone number (306-307-9702: AR1888) for both Rickell 

Frenchman and Romellow Meechance.  They also enclosed forged proof of ID 

purportedly issued by Deloris Peyachew.  As noted above, Gary Nicotine was a 

Councillor 2016-2020.  In conjunction with Team Clinton, Gary Nicotine had direct 

control of Deloris Peyachew and access to all of the documents in the Band Office 

including what appear to be pre-stamped replacement ID forms used extensively 

throughout the Election by Team Clinton to forge requests for mail-in ballots.  

38. Mr. Ratte testified that he delivered the mail-in ballots of Rickell Frenchman, 

Romellow Meechance, and Heather Meechance to the same post office box:  PO Box 

446, Cando, Saskatchewan: AR0797, AR3961-3962, and AR0827-0828.  The only 

person with access to that locked post office box was Heather Meechance: AR1888, 

 
15 The request for mail in ballots were executed on February 9 in the same black ink, while the voter 

declaration forms were executed on February 18 in the same blue ink 
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AR3716.  It is not physically possible for the mail-in ballots of Rickell Frenchman or 

Romellow Meechance to have been returned to Mr. Ratte unless Heather Meechance 

collected them from her locked post office box.  

39. Mr. Ratte testified that the first time that he released any voter declaration forms 

to anyone was May 19, 2020, and the first time that Mr. Ratte released the voter 

declarations forms of Rickell Frenchman or Romellow Meechance specifically was 

September 9, 2020: AR0747-0749, AR0866.  Prior to receiving or reviewing those 

mail-in ballot voter declarations of Rickell Frenchman or Romellow Meechance 

following their first release by Mr. Ratte on September 9, 2020, in her affidavit sworn 

prior thereto on May 1, 2020,16 Heather Meechance was able to testify as to the 

specific particulars of those documents including the date that they were executed 

(February 18, 2020), and that Mandy Cuthand was present (Mandy Cuthand in fact 

signed as witness: AR3697).  Those facts could only have been known by a person 

that was present when those voter declaration forms were forged.  

40. Heather Meechance possessed information as to the request for mail-in ballots 

and voter declaration forms of Rickell Frenchman and Romellow Meechance that she 

could not possibly have known unless she had forged them.  In this context of 

indisputably forged mail-in ballots, it is of particular note that Mandy Cuthand 

admitted that he signed as witness to that mail-in ballot voter declaration form of 

Rickell Frenchman.17  Thereafter, Mandy Cuthand attempted to obstruct counsel from 

identifying the document for the court reporter: AR1008-1009.  Leroy Nicotine Jr. 

signed as witness to the mail-in ballot voter declaration form of Romellow 

Meechance: AR3707.  The documented payments of $100 on February 9 and $400 on 

February 18 match the dates of the forged requests for mail-in ballots and voter 

declaration forms exactly. 

Breanna Wahobin and Jerette Wahobin: Affidavit at Tab 43 

41. Gary Nicotine gave confusing and contradictory evidence on cross-examination 

within Tabs 79-80. For example, Gary Nicotine testified that he only assisted 4 

 
16 AR0192 at para 18.  Heather Meechance also gave a sworn statement two days prior to the 

conclusion of the Election on March 18, 2020: AR3555. 
17 AR1007, with his testimony referring to Exhibit A12 at AR3297, which is the redacted version of 

Exhibit A-86 at AR3697 
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electors with their mail-in ballots: AR1915. Directly contrary to same, the 

independent documentary evidence confirms that Gary Nicotine personally submitted 

164 requests for mail-in ballots to Mr. Ratte by photo text message: Tab 254.  Gary 

Nicotine further testified that he did not have any blank requests for mail-in ballot in 

his possession before, during, or after the Election: AR1927.  Directly contrary to that 

testimony, Gary Nicotine advised electors that he had “forms”: AR0214. Further 

examples include whether he ran as a team in the Election, and whether he assisted 

Breanna Wahobin or Jerette Wahobin with their requests for mail-in ballot.  Whether 

a function being deliberately evasive or untruthful, at bottom the testimony of Gary 

Nicotine is not credible and should be rejected.  Gary Nicotine admitted that his 

memory is generally not accurate, and that he suffered a traumatic brain injury that 

especially affects his memory: AR1921-1922, AR1931-1932.   

42. Gary Nicotine further testified that he did not know whether Jerette Wahobin 

finished his request for mail-in ballot (AR2010-2011), and that he did not know how 

Breanna Wahobin’s request for mail-in ballot got to Mr. Ratte and that he did not take 

a picture of it: AR1978-1980.  The independent documentary evidence directly 

conflicts with that testimony.  Among the 164 requests for mail-in ballots personally 

submitted by Gary Nicotine to Mr. Ratte are those of Breanna Wahobin and Jerette 

Wahobin: AR4573 and AR4580.  There is a particularly noteworthy text message 

sent by Gary Nicotine to Mr. Ratte immediately after the photo text message of 

Jerette Wahobin’s request for mail-in ballot: AR4581 

The guy had to write with his left hand ,got slashed with a Machete on right arm 

so hope it pass’s  [verbatim from original] 

43. See also Gary Nicotine’s Facebook messages saying “All done thank you” in 

reference to the completion of Jerette Wahobin’s mail-in ballot request: AR0214. 

44. After instructing Breanna Wahobin by text message to not mark her mail-in 

ballot, Gary Nicotine met with and purchased the mail-in ballots of Breanna Wahobin 

and Jerette Wahobin for $350 each: AR0209 at paras 5-9, AR0215.  

45. Leroy Nicotine Jr. signed as witness to the voter declaration forms of both 

Breanna Wahobin (AR3445) and Jerette Wahobin (AR3314).  Breanna Wahobin 
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testified that she has no idea who Leroy Nicotine Jr. is, and that the only persons 

present when she sold her mail-in ballot to Gary Nicotine were Jerette Wahobin, Gary 

Nicotine, and Breanna Wahobin.18 

Michael Ernest Stevens/Ardella Benson: Affidavit at Tab 45 

46. Henry Gardipy purchased the mail-in ballots of Michael Stevens and Ardella 

Benson for $60 each.  The mail-in ballot of Michael Stevens was blank when he sold 

it to Henry Gardipy.  Notably, Leroy Nicotine Jr. purported to sign as witness to the 

mail-in ballot voter declaration form of Michael Stevens: AR3444.  Leroy Nicotine 

Jr. refused to answer any questions in relation to Michael Stevens or his mail-in 

ballot, including whether Leroy Nicotine Jr. met with him to sign as witness or 

whether he even knew Michael Stevens: AR2755, AR2758, AR2776-2777, AR2785-

2786, AR2789-2790, AR2792-2793. 

Arnold Bruce Wuttunee: Affidavit at Tab 62 

47. While Arnold Wuttunee completed a request for mail-in ballot, he did not 

submit it to Mr. Ratte. On March 17, 2020, one of his sisters (Constance Johnston) 

gave him $300 that she received from Clinton Wuttunee. At the same time, Constance 

Johnston requested his request for mail-in ballot and took it from him. Arnold 

Wuttunee did not receive or sign his mail-in ballot, nor did he vote in the Election.  

48. Clinton Wuttunee submitted the request for mail-in ballot of Arnold Wuttunee 

to Mr. Ratte by photo text message on March 11, 2020, at 8:40 pm: AR4153, 

AR4456-4457.  The replacement ID submitted by Clinton Wuttunee to Mr. Ratte is 

yet another example of forged ID purportedly issued by Deloris Peyachew: AR4457. 

49. There is a reason why Clinton Wuttunee needed to purchase Arnold Wuttunee’s 

request for mail-in ballot on March 17, 2020: Clinton Wuttunee had already 

submitted a fraudulent request for mail-in ballot for Arnold Wuttunee six days earlier 

on March 11, 2020: AR4153.  

50. Shelley Wuttunee purported to sign as witness to the mail-in ballot voter 

declaration form of Arnold Wuttunee: AR3305.  However, Arnold Wuttunee testified 

that he had not seen Shelley Wuttunee in years.  Someone within the knowledge of 

 
18 Transcript of the September 28, 2020, cross-examination of Breanna Wahobin at page 99  
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Clinton Wuttunee and Shelley Wuttunee received and fraudulently submitted Arnold 

Wuttunee’s mail-in ballot.  

Tomas Pritchard (Lionel Brabant Jr.): Affidavit at Tab 65 

51. The electoral corruption of Team Clinton was not confined to eliminating the 

integrity of mail-in ballots during the Election. Leroy Nicotine Jr. attempted to have 

Tomas Pritchard obtain his mail-in ballot so that it could be purchased: AR0530-

0533.  When Tomas Pritchard did not get his mail-in ballot, Leroy Nicotine Jr. picked 

Tomas Pritchard up outside his school, drove him to the Saskatoon polling station, 

gave him a list of names to vote for that included each of the Respondents on Team 

Clinton, and instructed Thomas Pritchard to take a picture of his marked ballot. Leroy 

Nicotine Jr. instructed Wallace Wuttunee to follow Tomas Pritchard into the 

Saskatoon polling station to show Thomas Pritchard what to do, and confirm that he 

was able to take a phone of his completed ballot.   

52. While Wallace Wuttunee followed Tomas Pritchard into the Saskatoon polling 

station, he was ejected by security.  Tomas Pritchard was not able to take a picture of 

his completed ballot because of security at the polling station.  After Tomas Pritchard 

had voted and returned to the truck, he told Leroy Nicotine Jr. that he was unable to 

take a picture of his completed ballot because of security.  Leroy Nicotine Jr. then 

phoned Clinton Wuttunee to confirm that it was ok even though Tomas Pritchard did 

not have a photograph of his completed ballot. Leroy Nicotine Jr. then said they he 

knew Tomas Pritchard was good for it, and gave Tomas Pritchard $300 in cash. 

53. Leroy Nicotine Jr. admitted that he attempted to get Tomas Pritchard to obtain 

his mail-in ballot, something which he did in his volunteer efforts for the campaign of 

Clinton Wuttunee.  Leroy Nicotine Jr. refused to answer questions as to how many 

electors he assisted with getting their mail-in ballots: AR2767-2769.  Leroy Nicotine 

Jr. further admitted that he picked Tomas Pritchard up outside his school and drove 

him to the Saskatoon polling station while Wallace Wuttunee was in the truck.  Leroy 

Nicotine Jr. further admitted that Wallace Wuttunee followed Tomas Pritchard into 

the Saskatoon polling station, and that Wallace Wuttunee returned to the truck before 
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Tomas Pritchard did: AR2840.  All of these admissions by Leroy Nicotine Jr. are 

consistent with the testimony of Tomas Pritchard.  

54. While Leroy Nicotine Jr. admitted that someone else had given him their truck 

to drive electors to the Saskatoon polling station, he had unexplained voids in his 

memory on basic issues including the identity of the person who had let him borrow 

their truck to drive electors around (AR2744), and how many electors Leroy Nicotine 

Jr. had given a ride to either of the Saskatoon or Red Pheasant polling stations or any 

of their identities (AR2823-2828).   

Dion Bugler: Affidavit at Tab 46 

55. Gary Nicotine approached Dion Bugler and asked him if he had his mail-in 

ballot yet.  When Dion Bugler said no, Gary Nicotine said that he would send for it.  

Dion Bugler went to Gary Nicotine’s vehicle.  Even though Dion Bugler gave his 

address, Gary Nicotine pulled out a blank request for mail-in ballot form and said that 

he would have Dion Bugler’s mail-in ballot sent to an address that is two doors down 

from Dion Bugler. Even though Dion Bugler asked for his mail-in ballot to be sent 

directly to him, Gary Nicotine refused. Gary Nicotine asked him to sign the request 

for mail-in ballot form, and Dion Bugler did.  Gary Nicotine gave Dion Bugler $50.  

56. A few days later Gary Nicotine approached Dion Bugler with Dion Bugler’s 

blank mail-in ballot.  Gary Nicotine offered him $150 to sign and return it to him 

blank.  Dion Bugler said that he wanted $500.  Gary Nicotine declined. 

57. Dana Falcon approached Dion Bugler a few days later, asking if he had his 

mail-in ballot and how much he wanted for it.  Dana Falcon communicated with 

Clinton Wuttunee to arrange payment.  After collecting money from his bank, Dana 

Falcon paid $300 in cash to Dion Bugler and told him that he would receive a further 

$200 from Clinton Wuttunee.  The $200 was sent by e-transfer to Dion Bugler care of 

his mother because Dion Bugler did not have the ability to receive the e-transfer.  

58. When Dion Bugler asked to pick some of the choices on his mail-in ballot, 

Dana Falcon refused. Dion Bugler signed his ballot and gave it blank to Dana Falcon. 

This is another example of Team Clinton using replacement ID purportedly issued by 
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Deloris Peyachew: AR3312. Shelley Wuttunee purported to sign as witness to the 

mail-in ballot voter declaration form of Dion Bugler: AR3311.  

Paul Tobaccojuice: Affidavit at Tab 42 

59. Paul Tobaccojuice met with Clinton Wuttunee, Lux Benson, and Cody Benson 

the first week of February, 2020.  Cody Benson gave Paul Tobaccojuice a blank 

request for mail-in ballot form and instructed him how to fill it out.  After Paul 

Tobaccojuice completed the form, they took a picture and submitted it to Mr. Ratte 

by text message.  Cody Benson gave Paul Tobaccojuice $200.  They offered to 

purchase his mail-in ballot when it arrived. 

60. On February 14, 2020, Cody Benson notified Paul Tobaccojuice that Gary 

Nicotine would drive him to his sister’s house to pickup his mail-in ballot.  Gary 

Nicotine then picked up Paul Tobaccojuice and they made the 20 minute drive to his 

sister’s house.  During the drive Gary Nicotine told Paul Tobaccojuice about mail-in 

ballots that he was purchasing, and that they were trying to get more people to send in 

a request for mail-in ballot.  

61. When they collected Paul Tobaccojuice’s mail-in ballot, Gary Nicotine 

instructed Paul Tobaccojuice to sign his mail-in ballot voter declaration, but to leave 

his ballots blank.  Paul Tobaccojuice did so and returned his blank mail-in ballot to 

Gary Nicotine who paid him $200 in cash. This is another example of a mail-in ballot 

voter declaration purportedly witnessed by Leroy Nicotine Jr.: AR3757. 

Wendall John Albert: Affidavit at Tab 47 

62. While residing at a homeless shelter in North Battleford, Wendall Albert was 

approached by Henry Gardipy who told him that he would pay $20 to sign some 

papers, take a photograph of his photo ID, and buy his vote.  Henry Gardipy 

instructed Wendall Albert to fill out the papers, which he did and then signed them.  

Henry Gardipy took a picture of Wendall Albert’s photo ID, and gave him $20 to buy 

his vote. Wendall Albert did not receive his mail-in ballot, nor was it delivered to his 

mother’s address which was used on the request for mail-in ballot form.   

63. Wendall Albert attempted to vote at the Red Pheasant polling station.  He was 

not permitted to do so because he was told to return his mail-in ballot, which he did 
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not have.  While told that he would have to sign an affidavit, he was told that he 

would have to go to North Battleford to do so.  No one would assist him in signing an 

affidavit at the polling station. Wendall Albert was therefore unable to vote.  

Veronica Whitford: Affidavit at Tab 44 

64. At the beginning of February, 2020, Veronica Whitford met with Gary Nicotine 

and Samuel Wuttunee in their van in Edmonton.  Heather Wuttunee was present.  

Gary Nicotine and Samuel Wuttunee paid each of Heather Wuttunee and Veronica 

Whitford $100 to complete their request for mail-in ballots. Veronica Whitford’s 

request for mail-in ballot is at AR3316.  It requested that her mail-in ballot be sent to 

154 Dickinsfield Court, Edmonton, which is the address of Heather Wuttunee. 

65. When completing her request for mail-in ballot, Gary Nicotine and Samuel 

Wuttunee asked about the mail-in ballot of Darian Whiteford who is Veronica 

Whitford’s daughter.  Veronica Whitford unsuccessfully attempted to contact Darian 

Whiteford. Gary Nicotine and Samuel Wuttunee then requested that Veronica 

Whiteford purport to be her daughter, Darian Whiteford, and request her mail-in 

ballot.  Gary Nicotine and Samuel Wuttunee offered to pay Veronica Whiteford a 

further $100 to do so. Even though she had no authorization from her daughter to do 

so, she agreed to the request of Gary Nicotine and Samuel Wuttunee to forge the 

request for mail-in ballot of Darian Whiteford.  Gary Nicotine and Samuel Wuttunee 

handed Veronica Whitford a blank request for mail-in ballot, which Veronica 

Whitford forged. However, she did not have a copy of ID for her daughter which is 

necessary to request a mail-in ballot.  

66. Gary Nicotine indicated that he was able to submit the request for mail-in ballot 

of Darian Whiteford without a copy of her ID.  Gary Nicotine/Samuel Wuttunee took 

a picture of the request for mail-in ballot form that Veronica Whitford had forged in 

the name of Darian Whiteford.  Veronica Whitford did not submit the forged request 

for mail-in ballot to Mr. Ratte. Gary Nicotine/Samuel Wuttunee submitted it to Mr. 

Ratte, as confirmed by Mr. Ratte’s receipt and processing of the forged request for 

mail-in ballot at AR3307.  Of particular note, the forged request for mail-in ballot of 

Darian Whiteford is in the same handwriting as Veronica Whitford’s request for mail-
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in ballot, identifies the same phone number, and also identifies Heather Wuttunee’s 

address for delivery of the mail-in ballot: compare AR3307 with AR3316.     

67.  Of particular interest, the forged request for mail-in ballot of Darian Whiteford 

includes a forged replacement ID purportedly issued in the name of Deloris 

Peyachew: AR3308. That forged replacement ID could only have come from Gary 

Nicotine and Samuel Wuttunee.  Moreover, when Darian Whiteford learned that her 

mother had forged her request for mail-in ballot, she was angry.  She submitted her 

own request for a mail-in ballot located at AR3309.  Notably, Darian Whiteford 

obviously had no need for a forged replacement ID from Deloris Peyachew as her 

legitimate request for mail-in ballot included a copy of her driver’s license: AR3310. 

68. Gary Nicotine and Samuel Wuttunee paid Veronica Whitford the promised 

$100 in exchange for forging the request for mail-in ballot of Darian Whiteford. The 

forged mail-in ballot of Darian Whiteford arrived at the house of Heather Wuttunee 

with Veronica Whitford’s. Veronica Whitford collected those mail-in ballots.  

Wesley Wuttunee: Affidavit at Tab 63 

69. Wesley Wuttunee lived at a homeless shelter in North Battleford.  Prior to the 

Election, Shawn Wuttunee called him and asked to meet with at a nearby office.  

While Wesley Wuttunee went to that office, Shawn Wuttunee was not there. Wesley 

Wuttunee returned to the homeless shelter.  Shawn Wuttunee again called and asked 

him to meet at a nearby Minute Muffler instead. Wesley Wuttunee met with Shawn 

Wuttunee as requested.  

70. The wife of Shawn Wuttunee was also present.  Shawn Wuttunee, Shelley 

Wuttunee, and Wesley Wuttunee met in Shawn Wuttunee’s vehicle.  Shawn 

Wuttunee offered to give Wesley Wuttunee $200 if he signed his mail-in ballot and 

give it to Shawn Wuttunee.  He signed his voter declaration form. Shelley Wuttunee 

purported to sign as witness to the mail-in ballot voter declaration form: AR3318. 

The ballots remained blank when it was returned to Shawn Wuttunee. Shawn 

Wuttunee paid Wesley Wuttunee $200.  Shawn Wuttunee told Wesley Wuttunee not 

to tell anyone.  
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71. While a request for mail-in ballot is located at AR3317, Wesley Wuttunee did 

not submit that request for mail-in ballot.  While the request for mail-in ballot has 

what appears to be ID of Wesley Wuttunee, he did not have any ID at the time.   

Burton Ward: Affidavit at Tab 65 

72. Burton Ward met Clinton Wuttunee’s father, Oliver Wuttunee, at the Red 

Pheasant store.  Oliver Wuttunee said Shawn Wuttunee could get Burton Ward a 

mail-in ballot. Burton Ward said that he wanted one.  Shawn Wuttunee met Burton 

Ward at the store on Red Pheasant one week later and confirmed that Burton Ward 

wanted a mail-in ballot. While Mr. Ratte indicates that he acted upon the request for 

mail-in ballot at AR3715, Burton Ward did not submit a request for mail-in ballot. 

73. One week later Shawn Wuttunee was driving with his wife Shelley Wuttunee in 

North Battleford when they encountered Burton Ward.  Shawn Wuttunee invited 

Burton Ward into his vehicle and gave him $300.  Shawn Wuttunee told Burton Ward 

here is the money, and Shelley Wuttunee started taking a video with her phone.  

74. Shawn Wuttunee gave Burton Ward his mail-in ballot voter declaration card 

and asked him to complete and sign it.  Burton Ward did so.  It is located at AR3507.  

Samuel Wuttunee purportedly signed as witness to that voter declaration card of 

Burton Ward.  Even though Burton Ward asked, Shawn Wuttunee did not provide 

Burton Ward with the mail-in ballot.  Shawn Wuttunee told Burton Ward that he 

would take care of the mail-in ballot. 

75. Burton Ward attended the Red Pheasant polling station indicating that he lost 

his mail-in ballot.  He was permitted to vote in person.  

PART II. POINTS IN ISSUE 

76. The Applicants respectfully submit that the following points are in issue: 

How should this Honourable Court determine the facts?  

Was the First Nations Elections Act or the Regulations contravened? YES 

Should the Election be set aside? YES 

How should the issues of conflict and costs be decided? 
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PART III. CONCISE STATEMENT OF SUBMISSIONS 

How should this Honourable Court determine the facts? 

77. While the First Nations Elections Act (FNEA) and First Nations Elections 

Regulations (FNER) impose criminal responsibility for electoral corruption, this is 

not a criminal proceeding.  It is a civil proceeding seeking to set aside the Election.  

No criminal sanctions are sought in this application. The civil standard of proof 

applies. Even where fraud is alleged, the standard of proof remains the civil standard 

of a balance of probabilities.  While the Court must carefully consider the evidence, it 

is an error of law to apply “heightened scrutiny” to evidence concerning fraud.19   

78. To the extent that this Honourable Court determines that certain of the evidence 

relied upon by the Applicants is hearsay, the Applicants rely upon the principled 

exception to hearsay in conjunction with Rule 3.20  Moreover, in several instances 

documents have been authenticated during cross-examination and they are therefore 

admissible in any event.21 

79. Although the Respondents have asserted that evidence in reply to the 

undertakings of Mr. Ratte are not admissible, no party has brought a motion to 

exclude that evidence.  Undertakings given during cross-examination constitute an 

undertaking not just to the party conducting the cross-examination, but also an 

undertaking to the Court.22  Undertakings must be honoured if given, including in 

relation to production of documents, and a response to a question taken under 

advisement may constitute an implied undertaking.23  An answer to an undertaking 

forms part of the evidence of the witness.24   

 
19 Nagy v. BCAA Insurance Corporation, 2020 BCCA 270 at paras 39-42 
20 Coldwater First Nation v. Canada (Attorney General), 2019 FCA 292 at paras 48-49. For example, 

paragraph 2 and exhibits A and B to the affidavit of Ms. Reid at AR349.  The authenticity of those 

original CDs received from Alberta Justice and Solicitor General have not been disputed by the 

Respondents. They are reliable, and it is necessary and appropriately adduced in this manner 
21 For example, Exhibits B, C, D, E to the affidavit of Robin Wuttunee are not hearsay. Even if they 

are determined to be hearsay they have been authenticated by Clinton Wuttunee (AR1299-1300 

and AR3482), Jason Chakita (AR1660, AR3509, Exhibit A to the affidavit of Jason Chakita sworn 

August 28, 2020, and AR3562), and Samuel Wuttunee (AR1741-1742, AR3487) 
22 Psychologists Association of Alberta v. Schepanovich, 1991 ABCA 11 at para 10 
23 Ottawa Athletic Club v. Athletic Club Group Inc., 2014 FC 672 at paras 134-135.  See also Governor 

and Company of the Bank of Scotland v. Nel (The), 1998 CanLII 9120 (FC) 
24 Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee of), [1998] O.J. No. 670 at para 16, Kirsh 

v. Bristol-Myers Squibb, 2020 ONSC 1499 at paras 84-85, Nordik Windows v. Aviva, 2021 ONSC 
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80. With respect to Mr. Ratte’s undertakings at AR4150-4775, the documents 

requested were required for production in both the certified tribunal record (AR0019 

at para 7) and the Direction to Attend requiring his attendance for cross-examination 

(AR2958).  Notwithstanding an Order of this Court requiring production of the text 

messages and all other communications between Clinton Wuttunee and Mr. Ratte 

(AR0123 at para 78(a)(i)), Clinton Wuttunee has failed to produce any of those 

documents.  With respect, Clinton Wuttunee cannot ignore an order of this 

Honourable Court requiring production, while opposing admissibility of the same 

document produced by Mr. Ratte.  While Clinton Wuttunee claims that he no longer 

has access to the text messages, that issue is res judicata or subject to issue estoppel 

as it was implicated in the motion for relief from production.  Clinton Wuttunee was 

ordered to produce all of his communications including text messages with Mr. Ratte.  

81. Moreover, the doctrine of spoliation is implicated.  Clinton Wuttunee and his 

team had been respondents in Red Pheasant 2016 and acquired experience as to the 

required production of documents during litigation.  In that context, Clinton Wuttunee 

knew that an election appeal would likely be forthcoming.  With knowledge of same, 

he told Mr. Ratte “I will erase these texts” to which Mr. Ratte replied “Yes please 

do”: AR4352.  That is exactly what Clinton Wuttunee did. His destruction of relevant 

evidence – his text messages and other communications with Mr. Ratte – directly 

undermines the prospect of a fair trial in a manner that warrants a remedy.25 

82. Similarly, while Gary Nicotine had his text messages at the time of preparing 

his August, 2020, affidavit, and knew that these documents had been requested from 

Clinton Wuttunee in May, 2020, Gary Nicotine selectively retained cherry picked text 

messages while deleting the remainder.  For example, Gary Nicotine has failed to 

produce the request for mail-in ballots of Rickell Frenchman and Romellow 

Meechance that he submitted to Mr. Ratte on February 9, 2020:  AR4503-4504. 

 
5807 at para 13/footnote 10, Canadian Fashion Merchandising Corp. v. Canadian Imperial Bank 

of Commerce, 106 O.T.C. 317 at para 8, RE/MAX, LLC v. Save Max Real Estate, Inc., 2021 

CanLII 53761 (FC) at para 7 
25 Casbohm v Winacott Spring Western Star Trucks, 2021 SKCA 21 at paras 45-51 
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83. The Applicants request adverse inferences in relation to the Respondents and 

their affiants as a result of misconduct and obstruction of cross-examinations. In 

seeking an adverse inference the Applicants continue to rely upon Schedules A-K of 

their July 12, 2021, Notice of Motion as permitted by para 97 of the August 30 Order: 

AR0135.  The Applicants further rely upon the misconduct of Clinton Wuttunee and 

Leroy Nicotine Jr. in refusing to answer questions during their subsequent October 2 

and 12, 2021, cross-examinations at Tabs 71 and 85. Notably, in the August 30 Order 

this Honourable Court made findings that the Respondents and their counsel Mr. 

Stooshinoff had been “obstructive and in the case of Mr. Stooshinoff, unprofessional” 

demonstrating “a complete disregard for this proceeding”, indicating that it had 

“serious concerns regarding the conduct of a number of the Respondents’ affiants on 

cross-examination, as well as Mr. Stooshinoff”: AR0137 at paras 104, 113. 

84. The importance of cross-examination in this case cannot be overstated. In cases 

of electoral corruption, parties to the transaction are culpable and often prone to 

secrecy: Papequash FC at par. 34. At times, cross-examination is the only way to 

expose the true extent of electoral corruption, particularly as the Respondents have 

actively sought to conceal their misconduct. Counsel must be given the greatest 

latitude in cross-examination.  Restrictions are rare.  Any question which is relevant 

to the substantive issues in the proceeding or to the witness’ credibility is allowed.  

The scope of cross-examination is wide enough to permit questions which suggest 

facts which cannot be proved by other evidence.26      

85. It is a well-established principle that courts may make adverse or negative 

inferences where a party fails to bring forward evidence within its knowledge which 

is relevant to the resolution of a dispute.  An adverse inference may be drawn even 

where privilege is asserted.27  While an adverse inference was declined in McNabb v 

Cyr, 2017 SKCA 27 (Cyr SKCA), the failure to bring forward evidence from the 

deputy electoral officers was addressed in terms of evidentiary weight at paras 41-42.  

 
26 R. v. Lyttle, 2004 SCC 5 at para 1, Pfizer Canada Inc. v. Teva Canada Limited, 2016 FCA 161 at 

para 96, C.H.D v. C.R.H., 2007 NSCA 1 at para 41, and the authorities cited therein 
27 Jian Sheng Co. v. Great Tempo S.A., 1998 CanLII 9059 (FCA), Canada (Citizenship and 

Immigration) v. Canadian Council for Refugees, 2021 FCA 72 at para 111, and Tsleil-Waututh 

Nation v. Canada (Attorney General), 2017 FCA 128 at paras 53-54 
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Cyr SKCA implicated the magic number test concerning irregularities in the conduct 

of an election.  In this case, as in Papequash FC and Papequash FCA, the integrity of 

the election was compromised in a manner that warrants annulment regardless of the 

number of votes impacted.  In those circumstances, where sufficient evidence of 

corruption is adduced the evidentiary burden may shift to the Respondents: 

Papequash FC at par. 33.   

86. In addition, Cyr SKCA implicated the presumption of regularity as it concerns 

conduct of deputy electoral officers conducting an election.  The presumption of 

regularity is not implicated in this case in relation to the corrupt conduct of Team 

Clinton in their capacity as candidates in the Election.  In any event, the presumption 

of regularity has been displaced by evidence of corrupt practices.   

87. The failure of the Respondents to tender an affidavit from Deloris Peyachew – 

an employee of Red Pheasant under their direct control – is a compelling instance 

where an adverse inference is warranted.  Only Deloris Peyachew can testify as to 

whether she issued the several obviously forged replacement IDs for Robin 

Wuttunee, Rickell Frenchman, Romellow Meechance, Jerette Wahobin, Arnold 

Wuttunee, Dion Bugler, Darian Whiteford, and several others.  No explanation has 

been forthcoming from the Respondents as to their failure to tender an affidavit even 

though the Applicants expressly offered their consent to an extension of time for an 

affidavit from Deloris Peyachew: AR1337-1338, AR1209-1218. 

88. In Cyr SKCA an adverse inference was requested only in relation to witnesses 

that did not testify (deputy electoral officers).  In this case an adverse inference is also 

requested in relation to the Respondents and their affiants that have testified by 

affidavit but that have repeatedly failed to attend for cross-examination or ignored 

questions and obstructed the conduct of their cross-examination.  In addition to 

striking one of the Respondents’ affidavits for blatant and inexcusable misconduct of 

the Respondents, their affiants, and Mr. Stooshinoff, the August 30 Order at paras 

104-113 (AR0137) expressly permits the Trial Judge to make an adverse inference.   

89. The misconduct at paragraph 104 of the August 30 Order at AR0137 was not 

isolated.  During a break in cross-examination and in the absence of opposing counsel 
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Mr. Stooshinoff and Mr. Winegarden discussed the testimony that Gary Nicotine was 

in the process of giving: AR1956.   

90. As noted at footnote 9, supra, the conduct of Mr. Ratte is also of significant 

concern.  For example, Mr. Ratte deliberately terminated his cross-examination on 

October 4, 2021, prior to conclusion, and has withheld relevant evidence.  

91. Notwithstanding Directions to Attend being served upon Henry Gardipy 

(AR3598, AR4044), Lux Benson (AR3622, AR4035), Shawn Wuttunee (AR3631, 

AR4054), and Constance Johnston (AR3650, AR3994), all of them failed to attend 

for cross-examination on October 13, 2020, and again in January, 2021.  Even though 

Directions to Attend were served upon Clinton Wuttunee (AR4064) and Jason 

Chakita (AR3608, AR4025), they also failed to attend for cross-examination on 

October 13, 2020 (Jason Chakita), and again in January, 2021 (Clinton Wuttunee and 

Jason Chakita).  The Applicants have been deprived of their right to cross-examine 

Henry Gardipy, Lux Benson, Shawn Wuttunee, and Constance Johnston.  While the 

Applicants commenced their cross-examinations of Clinton Wuttunee and Jason 

Chakita, those cross-examinations have not concluded. The Applicants request that 

their affidavits not be accepted, or that they be given little or no weight.  

92. Michael Stevens is the only witness that the Respondents did not cross-examine.  

While the Applicants made all of their witnesses available for cross-examination 

including Michael Stevens, as noted in the Order issued August 30,  the Respondents 

failed to cross-examine Michael Stevens: AR0133 at para 94.  

Was the First Nations Elections Act or the Regulations contravened? YES 

93. The Applicants submit that Papequash FC at par. 33-38 accurately states the 

test as to whether a FNEA election may be set aside. Sufficient evidence of electoral 

corruption as noted above has been adduced such that the evidentiary burden shifts to 

the Respondents. They have failed to discharge that burden to demonstrate that the 

Election was conducted lawfully.  Consequently, the discretionary jurisdiction of this 

Honourable Court to set aside the Election is engaged as discussed below.  

94. Several contraventions of FNEA subsections 14(a)/(b)/(c)/(d), 

16(1)(a)/(b)/(c)/(e)/(f), 17, 18, 19(a), 20(c), 26, and 27, and FNER subsections 
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5(4)/(5)/(6), 15, 16, and 17 have been established in this case.  The Applicants rely 

upon each of the instances of electoral corruption identified in Part I of this 

memorandum and those in their Amended Notice of Application. 

95. For example, a false name was provided to obtain the mail-in ballot of Robin 

Wuttunee (FNEA s.14(a)), forged ID for Robin Wuttunee was purportedly issued in 

the name of Deloris Peyachew and submitted to Mr. Ratte (FNER s.15), Leroy 

Nicotine Jr., Shelley Wuttunee, and other members of Team Clinton possessed the 

mail-in ballot of Robin Wuttunee that was not lawfully provided to them (FNEA 

s.14(b)), Clinton Wuttunee, Jason Chakita, Samuel Wuttunee, and other members of 

Team Clinton purchased the mail-in ballot while Robin Wuttunee sold it to them 

(FNEA s.14(d), s.16(f)), members of Team Clinton voted more than once by in 

addition to using their personal vote they used the mail-in ballot of Robin Wuttunee 

(FNEA s.17(a)) in relation to which they knowingly used that forged ballot (FNEA 

s.16(a)/(b)/(c)), someone other than Robin Wuttunee fraudulently purported to sign 

his mail-in ballot voter declaration form (FNER s.5(4), s.17(1)(d)), and Shelley 

Wuttunee purported to witness the execution of the mail-in ballot in the absence of 

Robin Wuttunee (FNER s.5(5)).  

96. Moreover, FNEA sections 26 and 27 contain a broad prohibition against 

intentionally obstructing the electoral officer in the performance of their duties or 

obstructing the conduct of an election.  Causing forged ID to be issued in the name of 

Deloris Peyachew and submitting same to Mr. Ratte knowing that he would act upon 

it, forging the request for mail-in ballot of Robin Wuttunee, receiving it at the address 

of Leroy Nicotine Jr., forgoing the mail-in ballot and having Shelley Wuttunee 

knowingly purport to witness its execution in the absence of Robin Wuttunee and 

then submitting it to Mr. Ratte without a doubt contravenes FNEA sections 26 and 27. 

97. A further example is Team Clinton offering money to electors in exchange for 

the electors voting. Namely, by those electors submitting a request for mail-in ballot. 

That contravenes FNEA s.16(f) and s.17(b).  Examples include Wendall John Albert, 

Veronica Whitford, Paul Tobaccojuice, and Dion Bugler.  
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98. By way of further example, Leroy Nicotine Jr. gave Tomas Pritchard $300 to 

vote for Team Clinton which contravened FNEA s.16(f) and s.17(b).  Moreover, 

Leroy Nicotine Jr. requesting that Tomas Pritchard take a picture of his completed 

ballot and sending Wallace Wuttunee into the polling station with Tomas Pritchard 

for that purpose contravenes secrecy of the ballot, codified in FNEA s.18. 

99. As noted at footnote 11, supra, Mr. Ratte placed at least the following 

fraudulent mail-in ballots into the ballot box: Arnold Wuttunee, Breanna Wahobin, 

Dion Bugler, Heather Meechance, Jerette Wahobin, Michael Stevens, Paul 

Tobaccojuice, Rickell Frenchman, Robin Wuttunee, Romellow Meechance, and 

Wesley Wuttunee.  The electoral corruption of Team Clinton Wuttunee had a direct 

impact upon the results of the Election.   

Should the Election be set aside? YES 

100. Upon a single contravention of FNEA/FNER being established – whether in 

relation to a single vote or multiple votes – the election appeal proceeds to the second 

stage. At this stage, the Court exercises its discretion as to whether the election 

should be annulled: Cyr SKCA at paras 45, 49. There are two independent tests that 

guide the exercise of discretion: Opitz v. Wrzesnewskyj, 2012 SCC 55 at paras. 22-23.  

The first test is whether the number of impugned votes is sufficient to cast doubt on 

the true winner of the election: Cyr SKCA at par. 47.  

101. The second test is whether the contraventions are such as to call into question 

the integrity of the electoral process. The second test is conceptually and legally 

distinct from the “magic number test”. The winner’s plurality of votes is of marginal 

importance to the fundamental question: was the integrity of the electoral process 

compromised? Of particular relevance, Papequash FC at paras 34-38:  where an 

election has been corrupted such that the integrity of the electoral process is in 

question, an annulment may be justified regardless of the proven number of invalid 

votes. The participation of Team Clinton or any of its agents in the electoral 

corruption in any way is sufficient to warrant annulment of the Election: McEwing v. 

Canada (Attorney General), 2013 FC 525 at para 254. 
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102. Each of the members of Team Clinton directly participated in electoral 

corruption.  Notwithstanding Clinton Wuttunee’s testimony to the contrary, 

independent documentary evidence clearly establishes that Clinton Wuttunee in fact 

submitted the fraudulent request for mail-in ballot of Robin Wuttunee directly to Mr. 

Ratte.  Notably, Clinton Wuttunee and Leroy Nicotine Jr. refused to answer questions 

in relation thereto.  That failure to provide an explanation under oath during cross-

examination must foreclose any attempt to excuse that misconduct in argument.  

103. In addition to the testimony of Gary Nicotine being demonstrably false, he and 

several other members of Team Clinton were deliberately evasive during cross-

examination.  With respect to the fraudulent mail-in ballots of Rickell Frenchman and 

Romellow Meechance, there is no conceivable innocent explanation that could been 

given under oath: Heather Meechance could not possibly have testified to the details 

that she did on May 1, 2020, unless she had participated in the forgery of those 

requests for mail-in ballot.  Mandy Cuthand admitted that he signed as witness to first 

of those forged mail-in ballots. Leroy Nicotine Jr. signed as witness to the second.    

104. Team Clinton worked together toward their objective of corrupting the Election. 

The electoral corruption of each of the members of Team Clinton tainted the election 

of all of them. A new general election is required.  The true extent of misconduct is 

impossible to ascertain. The known misconduct of Team Clinton was so widespread 

in the Election that it did not just corrode the integrity of the Election. It eliminated 

any prospect that the result declared by Mr. Ratte reflected the true expression of 

democratic will by Red Pheasant.  Compare the 521 requests for mail-in ballots 

Clinton Wuttunee personally sent to Mr. Ratte with the 648 votes for Clinton 

Wuttunee and the 585 votes for Mandy Cuthand.  Inappropriate receipt and utilization 

of confidential information from Mr. Ratte and use of Red Pheasant employees and 

funds are particularly concerning factors warranting annulment of the Election.  

105. Papequash FC annulled the election of not just the elected Chief and 

Councillors that had engaged in electoral corruption. The entire election was 

annulled, including the election of the two innocent Councillors who were applicants 

in that election appeal to this Honourable Court.  
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How should the issues of conflict and costs be decided? 

106. Whether Mr. Stooshinoff may continue to represent the Respondents in the 

costs phase of this application was expressly reserved to the “hearings judge 

following their determination on the issue of alleged electoral corruption”: AR0097 at 

para 31.  The Applicants renew their request that Mr. Stooshinoff be removed as 

counsel for the Respondents.  If the Election is set aside because of electoral 

corruption, it necessarily follows that Mr. Stooshinoff must be removed as counsel 

for a conflict of interest will have crystalized AR0096 at paras 28-29.  

107. If this Honourable Court is not inclined to immediately remove Mr. Stooshinoff 

in setting aside the election, submissions as to conflict of interest as ordered must 

precede submissions as to costs.  Both issues – conflict of interest and costs – must be 

deferred until after a decision on the application is made.  Adjourning the issue of 

costs serves a further public interest – promoting a timely decision on the election 

appeal.  Arguing the issue of costs will consume significant hearing time and require 

additional evidence.  The issue of costs is not urgent, whereas the outcome of the 

election appeal is. Finally, the Applicants request their costs on a solicitor and client 

basis.  In Papequash FC at para 41, this Honourable permitted submissions on costs 

subsequent to a determination of whether that election should be set aside. With 

respect, that precedent is also appropriate here particularly as Rule 420 is engaged.  

PART IV. ORDER SOUGHT 

108. The Applicants respectfully request the following orders: 

i. The application is allowed and the Red Pheasant First Nation election held on 

March 20, 2020, is set aside and annulled;  

ii. A copy of this Order shall be sent to the Minister of Indigenous Services; and 

iii. The issue of costs is reserved pending further evidence and submissions.  

DATED at Regina, Saskatchewan, this 1st day of November, 2021 

PHILLIPS & CO. 

 

Per: ______________________________ 

 Nathan Xiao-Phillips, 

 Solicitors for the Applicants, 

 Mary Linda Whitford and Alicia Moosomin 
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Immigration and citizenship --- Refugee protection — Safe third country 
Applicants were individuals found ineligible to make refugee claim in Canada by operation of Safe Third Country Agreement 
(STCA) because they arrived from United States (U.S.) at land port of entry — Applicants alleged that by returning ineligible 
refugee claimants to U.S., Canada exposed them to risk of detention, refoulement, and other violations of international 
conventions — STCA had been given effect by s. 101(1)(e) of Immigration and Refugee Protection Act, and by s. 159.3 of 
Immigration and Refugee Protection Regulations which designated U.S. as “safe third country” — Applicants contended that 
Canadian government failed to review ongoing designation of U.S. as “safe third country”, and therefore, provisions that 
made STCA law were ultra vires — Applicants brought partially successful applications for judicial review of ineligibility 
decisions — Federal Court stated that past decision of Federal Court of Appeal (FCA) found that once Governor in Council 
gave due consideration to certain factors and formed opinion that candidate country was compliant with relevant articles of 
conventions, there was nothing left to be reviewed judicially — Federal Court found that FCA decision was binding and was 
full answer to vires argument, and declined to grant declaration that s. 159.3 of Regulations was ultra vires — Federal Court 
also declined to grant declaration that s. 15 of Canadian Charter of Rights and Freedoms was infringed given its conclusion 
that provisions did offend s. 7 of Charter — Applicants cross-appealed — Cross-appeal dismissed — Federal Court’s failure 
to grant specific declarations that s. 15 of Canadian Charter of Rights and Freedoms was infringed or that s. 159.3 of 
Regulations was ultra vires had no practical consequences for applicants — Applicants took issue with Federal Court’s 
reasons, not its judgment, and as result, cross-appeal was improper. 

APPEAL by Canada from judgment reported at Canadian Council for Refugees v. Canada (Immigration, Refugees and 
Citizenship) (2020), 2020 FC 770, 2020 CarswellNat 2684, 2020 CF 770, 2020 CarswellNat 3252, 448 D.L.R. (4th) 132, 75 
Imm. L.R. (4th) 246 (F.C.), declaring legislative provisions preventing certain refugee claimants from seeking refugee 
protection in Canada invalid; CROSS-APPEAL by applicants from same judgment challenging decision not to deal with s. 15 
of Canadian Charter of Rights and Freedoms and rejection of their ultra vires argument. 
 

David Stratas J.A.: 
 
1      The appellants (”Canada”) appeal from the judgmentof the Federal Court (perMcDonald J.): 2020 FC 770, 448 D.L.R. 
(4th)132. The respondents to the appeal (the “Claimants”) cross-appeal. Broadly speaking, the appeal and the cross-appeal 
concern the constitutional validity of certain legislative provisions that prevent certain refugee claimants from seeking 
refugee protection in Canada. To understand the nature of the appeal and cross-appeal, a brief description of the background 
is needed. 
 
2      As a general matter, refugee claimants arriving from a country designated as a safe country under the Immigration and 
Refugee ProtectionRegulations, S.O.R./2002-227 (the “Regulations”) are ineligible to claim refugee protection in Canada: 
Immigration and Refugee ProtectionAct, S.C. 2001, c. 27 (the “Act”), para. 101(1)(e). Since 2004, the United States has been 
designated: Regulations, s. 159.3. This designation followed an agreement between the United States and Canada, commonly 
called the Safe Third Country Agreement. 
 
3      Since that time, many refugee claimants arriving from the United States have been ruled ineligible for refugee 
protection in Canada. Among these were the individual Claimants. They and certain advocacy organizations for refugees 
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brought three judicial reviews in the Federal Court. 
 
4      In their applications for judicial review, the Claimants alleged that the designation of the United States under section 
159.3 of theRegulations was outside of the authority granted by the Act (i.e., was ultra vires). The Federal Court rejected that 
allegation. 
 
5      The Claimants also alleged that the designation of the United States as a safe third country under section 159.3 of the 
Regulations and the resulting ineligibility of refugee claimants in Canada under paragraph 101(1)(e)of the Act infringed the 
rights guaranteed by sections 7 and 15 of theCanadian Charter of Rights and Freedoms, Part I of the ConstitutionAct, 1982, 
being Schedule B to the Canada Act 1982 (U.K.), 1982,c 11 and were not justified as a reasonable limit on rights under 
section 1. 
 
6      The Federal Court agreed that these two provisions infringedsection 7 of the Charter and were not justified under 
section 1. It declared them of no force or effect under section 52 of the Constitution Act, 1982. Given this conclusion, the 
Federal Court found it unnecessary to deal with thesection 15 issues. 
 
7      The Federal Court stayed its judgment for six months. This Court granted a further stay until final determination of this 
appeal: 2020 FCA181. 
 
8      In its appeal, Canada focuses on the Federal Court’s finding of unjustifiable infringement of section 7 of the Charter. 
 
9      In their cross-appeal, the Claimants focus on the Federal Court’s decision not to deal with the issues concerning section 
15 of theCharter. They also challenge the Federal Court’s rejection of their ultra vires argument. 
 
10      For the reasons that follow, I would allow the appeal, dismiss the cross-appeal, set aside the judgment of the Federal 
Court and dismiss the applications for judicial review. 
 
A. Preliminary issues 
 
(1) Is the cross-appeal improper? 
 

11      Canada submits that the Claimants’ cross-appeal is improper and should be summarily dismissed. 
 
12      Canada’s submission is well founded. A cross-appeal lies when a party “seeks a different disposition of the [judgment] 
appealed from”:Rule 341 of the Federal Courts Rules, S.O.R./98-106 . “Different disposition” means a remedy that will have 
real-life, practical consequences for the party cross-appealing. A cross-appeal does not lie simply because a party is 
dissatisfied with the reasons for judgment: RatiopharmInc. v. Pfizer Canada Inc. 2007 FCA 261, 367 N.R. 103 at paras. 6 and 
12. 
 
13      In the Federal Court, two sets of Claimants sought a specific declaration that section 15 of the Charter was infringed. 
All of the Claimants sought a specific declaration that section 159.3 of the Regulations was ultra vires. The Federal Court did 
not grant these specific declarations. 
 
14      But the Federal Court’s failure to grant these declarations does not have any real-life, practical consequences for the 
Claimants: they wanted the two provisions struck down and they were struck because they infringed section 7. The Claimants 
take issue with the Federal Court’s reasons, not its judgment. Therefore, I would dismiss the cross-appeal. 
 
(2) Are the section 15 and vires issues properly before this Court? 
 

15      Canada also submits that the section 15 and vires issues are not properly before this Court. 
 
16      This Court can hear and determine appeals under the Act when the Federal Court has certified a proper question for its 
consideration or where one of the narrow common law exceptions applies: s. 74(d). The Federal Court included section 15 in 
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the certified question even though it did not deal with section 15. Because of this, Canada submits that the Federal Court 
should not have included section 15 in the certified question. 
 
17      We need not consider this submission. Canada accepts that, aside from the inclusion of section 15, this Court has a 
proper certified question before it concerning section 7 of the Charter. Once there is a proper certified question before the 
Court, all issues that might affect the outcome of the appeal, including, here, the section 15 and vires issues, are before the 
Court: Mahjoub v. Canada (Citizenship and Immigration)2017 FCA 157, [2018] 2 F.C.R. 344 at para. 50 and authorities cited 
therein. The Claimants can advance any argument to sustain the judgment below: R. v.Nova Scotia Pharmaceutical Society 
[1992] 2 S.C.R. 606, 93 D.L.R. (4th) 36at 621 S.C.R. 
 
18      As a result, all issues that were before the Federal Court are now before this Court. 
 
B. The Safe Third Country Agreement, the legislative scheme and an administrative policy 
 
(1) Description 
 

19      In 2002, Canada and the United States entered into an agreement, commonly called the Safe Third Country 
Agreement, to share responsibility for refugees: Agreement between the Government of Canada and the Government of the 
United States of America For Cooperation in the Examination of Refugee Status Claims from Nationals of Third Countries, 
United States and Canada, 5 December 2002 (entered into force on December 29, 2004). 
 
20      Under the Safe Third Country Agreement, refugee claimants must request refugee protection in the first country, 
Canada or the United States, that they arrive in unless they qualify for an exception. Exceptions include claimants who have 
family in Canada and unaccompanied minors. The Safe Third Country Agreement also does not apply to those who enter 
Canada irregularly or to most individuals who arrive by sea or by air. 
 
21      Thus, those who arrive in the United States must claim refugee status in the United States under United States law. 
They cannot leave the United States and claim refugee status in Canada at a land port of entry. If they do so, Canada can 
refuse to consider their refugee claim and, if they have no other legal basis for remaining in Canada, return them to the 
United States. 
 
22      Like all other international instruments, the Safe Third Country Agreement, by itself, does not have force of law in 
Canada. It must be implemented by Canadian legislation. That has happened. 
 
23      The legislative scheme is an interrelated one with many moving parts. It is supplemented by an Order in Council. And 
beneath it is an administrative policy that tells us how one aspect of this legislative scheme — continual reviews of the 
designation of a foreign country under subsection 102(3) of theAct — is supposed to work. In describing this legislative 
scheme, the Court draws in part upon its earlier analysis in Canadian Council for Refugees v.Canada 2008 FCA 229, [2009] 
3 F.C.R. 136, leave to appeal to SCC refused,32820 (5 February 2009) . 
 
24      The legislative scheme reflects the philosophy that “where a refugee claimant could have sought protection in another 
safe country, it is reasonable and appropriate to require the refugee claimant to return and make use of that opportunity”: 
Regulatory Impact Statement, (2004) C. Gaz II, Vol. 138, No. 22, 1622-1627 at 1622; S.O.R./2004-217, s. 2. By 
implementing this philosophy, Canada can share with other countries “the responsibility for providing protection to those in 
need, improve the efficacy of the refugee determination system and restore public confidence in that system” (at 1622). 
 
25      The legislative scheme begins with subsection 99(3) of theAct. It provides that those who arrive at a port of entry in 
Canada and intend to claim refugee status must make that claim to an immigration officer. Upon receiving the claim, the 
officer must determine whether it is eligible to be referred to the Refugee Protection Division for adjudication. One 
circumstance of ineligibility is where “the claimant came directly or indirectly to Canada from a country designated by the 
regulations”: para. 101(1)(e) of the Act. 
 
26      Subsection 102(1) of the Act authorizes the making of regulations designating a country. A country can be designated 
having regard to four factors. 
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27      The first factor is that the country has entered into a safe third country agreement or, in the words of paragraph 
102(2)(d) of theAct, “an agreement with the Government of Canada for the purpose of sharing responsibility with respect to 
claims for refugee protection”. In this case, the Safe Third Country Agreement is such an agreement. 
 
28      Subsection 102(2) of the Act sets out the remaining three factors: “whether the country is a party to the Refugee 
Convention and to the Convention Against Torture”, the “policies and practices” of the country concerning “claims under the 
Refugee Convention and...obligations under the Convention Against Torture”, and the “human rights record” of the country. 
 
29      In 2004, the Governor in Council designated the United States under section 159.3 of the Regulations: 
S.O.R./2004-217, s. 2. At that time, it concluded that the United States met all four factors for designation undersubsection 
102(2) : Canadian Council for Refugees. 
 
30      The power to designate a country based on the subsection102(2) factors includes the power to revoke designation of a 
country based on those same factors: Interpretation Act, R.S.C. 1985, c. I-21, s.31(4). Revocation of designation can be 
achieved by repealing the regulatory provision designating the foreign country (here 159.3 of the Regulations). Revocation of 
designation might happen if the foreign country enacts new legislation, issues new executive orders, renders new judicial 
decisions or adopts administrative practices that bring it out of compliance with thesubsection 102(2) factors. 
 
31      Recognizing the possibility of revocation based on non-compliance with the subsection 102(2) factors, Parliament 
created a mechanism to monitor the designated country’s compliance on an ongoing basis.Subsection 102(3) of the Act 
provides the mechanism: “continuing review” of the foreign country’s compliance with the four factors. 
 
32      Subsection 102(3) does not stand alone. It leaves certain questions unanswered. What does “continuing review” mean? 
What sort of “review”? Who should do it? What should be looked at in a review? 
 
33      In 2004, the Governor in Council made an Order in Council that answers some of these questions. In 2015, that Order 
in Council was replaced by a new one which is still in force: Directives for Ensuring a Continuing Review of Factors Set Out 
in Subsection 102(2) of the Immigration andRefugee Protection Act with Respect to Countries Designated Under 
Paragraph102(1)(A) of That Act (2015), P.C. 2015-0809 <online: 
https://orders-in-council.canada.ca/attachment.php?attach=31132&lang=en>. And an administrative policy also helps to 
answer them: Immigration, Refugees and Citizenship Canada, Monitoring Framework for the U.S. Designation As a Safe 
Third Country, June 2015 (Baril Affidavit, sworn October 11, 2019, Exhibit E, Appeal Book, Vol. 37, page 15662-15667). 
 
34      The 2015 Order in Council requires “a continuing review of factors set out in subsection 102(2)” to ensure the 
designation of the United States as a safe third country remains appropriate. The Minister of Citizenship and Immigration is 
to “undertake a review, on a continual basis, of the factors set out in subsection 102(2) of the Immigration andRefugee 
Protection Act with respect to the United States” by “monitoring those factors on a regular basis”. The “Minister must report 
to the Governor in Council on that review when the circumstances warrant”. 
 
35      Under the 2015 Order in Council, if the Minister’s review of the subsection 102(2) factors favours continuing the 
designation, the Minister need not do anything. But if the Minister’s review detects problems that warrant the Governor in 
Council’s attention, the Minister must make a report to the Governor in Council. Upon receiving the report, the Governor in 
Council considers whether the designation of the foreign country should be revoked. 
 
36      Why was the Governor in Council given the responsibility to decide on matters of designation and revocation? 
Answering this question helps to shed light on the nature and content of the Governor in Council’s decision:League for 
Human Rights of B’Nai Brith Canada v. Odynsky 2010 FCA307, [2012] 2 F.C.R. 312 at para. 76. 
 
37      The Governor in Council is the “Governor General of Canada acting by and with the advice of, or by and with the 
advice and consent of, or in conjunction with the Queen’s Privy Council for Canada”: InterpretationAct, R.S.C. 1985, c. I-21, 
subsection 35(1), and see also the ConstitutionAct, 1867, (UK), 30 & 31 Vict., c. 3, s. 91, reprinted in R.S.C. 1985,Appendix 
II, No. 5, sections 11 and 13. All the Ministers of the Crown, not just the Minister, are active members of the Queen’s Privy 
Council for Canada. They meet in a body known as Cabinet. Cabinet — sitting at the apex of the executive of the Canadian 
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government — is “to a unique degree the grand co-ordinating body for the divergent provincial, sectional, religious, racial 
and other interests throughout the nation” and, by convention, it attempts to represent different geographic, linguistic, 
religious, and ethnic groups: Norman Ward, Dawson’s The Government of Canada, 6th ed., (Toronto: University of Toronto 
Press, 1987) at pages 203-204; Richard French, “The Privy Council Office: Support for Cabinet Decision Making” in 
Richard Schultz, Orest M. Kruhlak and John C. Terry, eds., The Canadian Political Process, 3rd ed. (Toronto: Holt Rinehart 
and Winston of Canada, 1979) at pages 363-394. All the levers of government are present at the Cabinet table. 
 
38      In response to a report from the Minister raising concerns, the Governor in Council can consider whether to maintain 
the foreign country’s designation or revoke it. But given its status, nature and powers, the Governor in Council can do much 
more. It can authorize diplomatic, state-to-state discussions with the government of the foreign country to try to fix anything 
that casts into doubt the country’s compliance with the subsection 102(2) factors. From those discussions, it may learn of 
developments that could impact on the designation but it may also learn that the foreign country will address these 
developments through new initiatives. It can also amend the Regulations and tailor the exceptions under the scheme to 
address any new developments: para. 102(1)(c) of the Act and Article 6 of the Safe Third Country Agreement. It may have 
other policy considerations to consider. It may ask for further investigations to be made. This is not necessarily an exhaustive 
list. 
 
39      To assist in the conducting of subsection 102(3) reviews, an administrative policy has been developed. It is entitled, 
“Monitoring Framework for the U.S. Designation as a Safe Third Country”. 
 
40      The Monitoring Framework requires subsection 102(3) reviews to focus on systemic concerns in the United States, not 
isolated incidents. The reviews are “to track developments in the U.S.” that “would considerably weaken the level of human 
rights and refugee protection that the U.S. provides” and, thus, cast doubt “on its ability to continue to meet the criteria for 
designation as a safe third country”. It requiressubsection 102(3) reviews to be conducted continually so that Immigration, 
Refugees and Citizenship Canada can “identify, in a timely manner, changes in the U.S.” that might affect “its status as a safe 
third country”. This furthers “responsible action and decision-making” on whether the designation of the United States 
remains appropriate. 
 
41      The Monitoring Framework requires subsection 102(3) reviews to examine two sets of indicators: 

• Indicators concerning significant changes in the United States refugee protection system. These include how the 
United States applies the non-refoulement principle, how it applies exclusion clauses in the Refugee Convention (e.g., 
clauses 1E and 1F), its consistency and quality of adjudication, whether refugee claimants have effective access to 
counsel, the United States’ practices of detention and the operation of its judicial system. 

• Indicators to monitor the human rights record of the United States. These include the observance in the United States 
of the rights contained in “long-standing core U.N. human rights legal instruments”: life, liberty and security of the 
person, access of refugee claimants to an independent judiciary, civic and political freedoms, the rights of non-citizens, 
and freedom from discrimination. 

These help to ensure that subsection 102(3) reviews are detailed and thorough. 
 
42      Both indicators are to be examined using quantitative and qualitative information from a wide variety of governmental 
and non-governmental sources, such as documents from U.N. sources, publications of international human rights 
organizations and supra-national and regional organizations, international media, U.S. government publications and reports 
from reputable non-government organizations such as the Claimants, the Canadian Council for Refugees, Amnesty 
International and the Canadian Council of Churches. 
 
43      Other portions of the Act are potentially relevant and, thus, form part of this legislative scheme. Under the Act, 
Canadian immigration officers, upon finding a claimant is ineligible, have a number of powers and discretions. These 
include: 

• Issuing a temporary residence permit under subsection 24(1) of theAct; 

• Deferring removal upon request if the officer finds that exceptional circumstances exist based on evidence of risk of 
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death, extreme sanction, or inhumane treatment: Revell v. Canada (Citizenship andImmigration) 2019 FCA 262, [2020] 
2 F.C.R. 355 at paras. 50-52; Canada(Public Safety and Emergency Preparedness) v. Shpati 2011 FCA 286, [2012] 
(2011), 2 F.C.R. 133 (F.C.A.) ; 

• Transferring the matter to Immigration, Refugees and Citizenship Canada when an officer determines there are 
exceptional circumstances. Based on humanitarian and compassionate considerations or public policy considerations, 
Immigration, Refugees and Citizenship Canada can decide whether to grant access to the Refugee Protection Division 
by waiving either the ineligibility finding under paragraph 101(1)(e) of the Act or the pre-removal risk assessment bar 
under paragraph 112(2)(b) of the Act: Act, ss. 25, 25.1 and 25.2. 

 
44      As well, refugee claimants have access to the Federal Court if they believe the circumstances of their removal warrant 
the Court’sintervention: Tapambwa v. Canada (Citizenship and Immigration), 2019 FCA 34, (2019), [2020] 1 F.C.R. 699 
(F.C.A.) at para. 87; Brown v. Canada (Citizenship andImmigration) 2020 FCA 130 at paras. 158-159. 
 
45      This Court’s case law shows that these powers and discretions can work to alleviate harsh effects caused by the Act: 
see Atawnah v.Canada (Public Safety and Emergency Preparedness) 2016 FCA 144 at paras.13-23; Tapambwa at paras. 
87-88; Revell at paras. 50-52; Brown at paras. 150-159. 
 
(2) Assessment and conclusion 
 

46      Paragraph 101(1)(e) of the Act and section 159.3 ofthe Regulations are part of an interrelated legislative scheme. The 
two sections do not sit alone and in isolation. It is artificial to view and analyze them in the abstract, all the more so after a 
foreign country has been designated. After designation, subsection 102(3) reviews are to take place continually to ensure that 
designation remains appropriate. 
 
47      Put another way, if someone were to ask why a foreign country continued to be designated, say, in 2017 when the 
applications for judicial review in this case were brought, the answers are to be found not in the original designation in 2004 
but in one or more subsection 102(3) reviews conducted up to that time, the failure to conduct reviews, the failure to conduct 
them properly or the failure to refer matters to the Governor in Council for assessment and decision, the findings and 
recommendations in those reviews, and the Governor in Council’s reactions or non-reactions to those findings and 
recommendations. For the purposes of these reasons, all these activities shall be described as “subsection 102(3) reviews and 
related administrative conduct”. At a higher level, one also could query whether subsection102(3), the 2015 Order in 
Council, the Monitoring Framework and the reviews have been designed properly and have been working as they should. 
 
C. The Claimants’ Charter challenge is not properly constituted 
 
(1) The true nature of the Claimants’ Charter challenge 
 

48      Before us is an appeal from applications for judicial review in the Federal Court. We must begin by identifying the 
“real essence” and “essential character” of the applications. We do this by “reading [them] holistically and practically without 
fastening onto matters of form”:Canada (National Revenue) v. JP Morgan Asset Management (Canada) Inc.2013 FCA 250, 
[2014] 2 F.C.R. 557 at paras. 49-50 . 
 
49      All of the applications challenge the decision of an officer at an entry point who found the individual Claimants’ 
claims for refugee protection to be ineligible for referral to the Refugee Protection Division under paragraph 101(1)(e) of the 
Act because of the designation of the United States under section 159.3 of the Regulations. All allege that the officer had no 
power to do that because those two provisions were invalid. 
 
50      Invalidity is alleged to stem from two problems, ultra vires and the Charter. The ultra vires issue will be canvassed 
later in these reasons. 
 
51      The Claimants say the two provisions cause effects that are contrary to section 7, section 15 or both. The Claimants 
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also say the two provisions are not justified under section 1 and must be struck down undersection 52 of the Constitution Act, 
1982 . 
 
52      The Claimants do not say that other provisions, statutory instruments or policies are invalid because they cause effects 
contrary to theCharter. In particular, the Claimants do not seek to invalidate subsection102(3), the 2015 Order in Council or 
the Monitoring Framework. Nor do they say that these matters are part of the cause of any unconstitutional effects caused by 
the two provisions. 
 
53      As well, in their applications, the Claimants do not challenge any subsection 102(3) reviews and related administrative 
conduct. For example, they do not challenge or seek remedies concerning administrative conduct in relation to subsection 
102(3) reviews, the outcome of reviews that left the designation in place, reports to the Governor in Council or the failure to 
report to the Governor in Council, or any decisions at any time by the Governor in Council to keep the designation in place. 
None of these things are said to be part of the cause of any unconstitutional effects. In their memorandum of fact and law, the 
Claimants do make submissions alleging inadequacies in the subsection 102(3) reviews, but only in support of their 
submission that the designation of the United States as a safe country is ultra vires the Act. 
 
54      Thus, the real essence and essential character of the Claimants’ applications is a challenge to paragraph 101(1)(e) of 
theAct and section 159.3 of the Regulations, and only those two provisions. Alone and in isolation they are said to cause 
unconstitutional effects. Based on this, as we shall see, the evidentiary record that developed in the Federal Court 
concentrated on general effects of the designation of the United States, often described in terms of individual incidents rather 
than the subsection 102(3) reviews and related administrative conduct and their effect. 
 
55      The Claimants’ applications do not fit with the nature of the legislative scheme. To reiterate, paragraph 101(1)(e) of 
the Act andsection 159.3 of the Regulations do not sit alone and in isolation. They are part of an interrelated legislative 
scheme. And after designation, the real cause of any continued designation or decision to revoke it is the subsection102(3) 
reviews and related administrative conduct. 
 
(2) The nature of the Charter and the basic requirements for a challenge under it 
 

56      The Charter sets out rights and freedoms and guarantees them subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society. But nowhere does the Charter invite courts to depart from 
their role as courts. Nor does it invite judges — career lawyers who happen to hold a judicial commission — to follow 
whatever procedures they wish. Rather, the Charter is a document of law, surrounded, suffused and sustained by law. In fact, 
tens of thousands of cases have been decided under it, a veritable mountain of guidance. 
 
57      From this mountain, certain immutable principles bind us all. One of the most basic is that Charter claimants must 
show that some state action — for example, legislation or administrative conduct by state officials — has caused an 
infringement of rights or freedoms. Inherent in this are two requirements: the Charter claimants must identify the state action 
responsible for the infringement, i.e., demonstrate a causal link between the state action and the infringement, and place 
enough evidence before the Court to prove causation and infringement. See, e.g., Operation DismantleInc. v. The Queen 
[1985] 1 S.C.R. 441, 18 D.L.R. (4th) 481 at 447and 490 S.C.R.; Symes v. Canada [1993] 4 S.C.R. 695, 110 D.L.R. (4th)470 
at 764-765 S.C.R.; Blencoe v. British Columbia (Human RightsCommission) 2000 SCC 44, [2000] 2 S.C.R. 307 at para. 60; 
Canada(Attorney General) v. Bedford 2013 SCC 72, [2013] 3 S.C.R. 1101 at paras.73-78; Kazemi Estate v. Islamic Republic 
of Iran 2014 SCC 62, [2014] 20143 S.C.R. 176 (S.C.C.) at paras. 126, 131-134 ; R. v. Kokopenace 2015 SCC 28,[2015] 2 
S.C.R. 398 at paras. 251-254 and cases cited therein. Common to these requirements is causation. Causation is key. 
 
58      From this, two practical rules have emerged in the jurisprudence: 

(a) Legislative provisions in an interrelated legislative scheme cannot be taken in isolation and selectively challenged: 
Canada(Attorney General) v. PHS Community Services Society 2011 SCC 44, [2011] 3 S.C.R. 134. The provisions, 
taken in isolation, may not have caused the Charter infringement. Other related provisions may be responsible or may 
prevent or cure any possible defects. This sort of artificial and narrow challenge often results in the creation of an unduly 
artificial and narrow evidentiary record. 
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(b) Where administrative action or administrative inaction under legislation is the cause of a rights infringement, it, not 
the legislation, must be challenged: Little Sisters Book and Art Emporium v.Canada (Minister of Justice) 2000 SCC 69, 
[2000] 2 S.C.R. 1120. Challenging the legislation and ignoring the administrative action or administrative inaction will 
not satisfy the requirement of causation between the state action and the rights infringement. This can also lead to the 
development of an unduly artificial and narrow evidentiary record. 

 
59      In considering a Charter challenge, another basic principle must be kept front of mind: courts are courts and have to act 
like courts. Thus, courts can deal only with the challenge the Charter challengers have advanced and courts can work only 
with the evidence the parties have offered concerning that challenge. Courts cannot go beyond the challenge and address a 
different challenge. Nor can they help themselves to evidence as if they are a roving commission of inquiry. Instead, Courts 
dealing with a Charter challenge are “firmly grounded in the discipline of the common law methodology”: Brian Morgan, 
“Proof of Facts in Charter Litigation,” in Robert J. Sharpe, ed., Charter Litigation (Toronto: Butterworths, 1987), 159 at 162, 
cited with approval by the Supreme Court in MacKay v. Manitoba[1989] 2 S.C.R. 357, 61 D.L.R. (4th) 385 at 363 S.C.R. and 
Danson v.Ontario (Attorney General) [1990] 2 S.C.R. 1086, 73 D.L.R. (4th) 686 at 1099-1101 S.C.R. 
 
(3) Application of these principles to the Claimants’ Charter challenge 
 

60      The Claimants’ Charter challenge offends the two practical rules. The fundamental requirement of causation that 
underlies both rules has not been met. This has also rendered the evidentiary record on key issues too thin to permit 
responsible adjudication. As a result, the Claimants’ Charter challenge must be dismissed. 
 
(a) Applying the two practical rules 
 
(i) Legislative sections cannot be taken in artificial isolation and selectively challenged 
 

61      Assuming for the moment that there is a Charter infringement in this case, what caused it? As the analysis of the 
legislative scheme insection B of these reasons shows, subsection 102(3) reviews play a pivotal role in ensuring that 
continued designation remains appropriate. In this case, the cause of any infringement is not the designation of the United 
States 17 years ago but the subsection 102(3) reviews and related administrative conduct that has caused the designation to 
continue. It was incumbent on the Claimants to challenge that. 
 
62      But they did not do that. Instead, they plucked two provisions out of this complex, interrelated legislative scheme and 
have singled them out for attack. This was wrong. By attacking those two provisions and only those two — as if the rest of 
the legislative scheme and administrative conduct under that scheme does not exist — the Claimants have created a strawman 
and have asked us to decide on its constitutionality. This we cannot do. Courts deciding constitutional cases with big public 
impact do not deal with strawmen. 
 
63      This is fatal to the Claimants’ challenge: PHS Community Services, above. 
 
64      In PHS Community Services, the Supreme Court considered the Controlled Drugs and Substances Act, S.C. 1996, c. 
19.That Act is structurally similar to the Act in this case. Like this case, the relevant provisions of the Controlled Drugs and 
Substances Act consisted of a general provision whose effects are mitigated by a provision elsewhere in the legislative 
scheme. Specifically, the ControlledDrugs and Substances Act prohibited the possession of certain drugs and substances 
(subsection 4(1)) but allowed the Minister of Health to grant exemptions from the prohibition (section 56). 
 
65      The Charter claimant in PHS Community Services, the Insite safe injection facility, challenged the general provision, 
subsection4(1), arguing that it violated section 7 of the Charter and was not saved undersection 1 . Just like the Claimants 
here, Insite argued that the general provision was grossly disproportionate and overbroad. 
 
66      The Supreme Court unanimously dismissed Insite’s Charter challenge. The challenge was directed against the general 
provision, subsection4(1), “in isolation” rather than “in the context of other provisions... notably s. 56” (at para. 109). In 
words apposite to the Claimants’ challenge in the case before us, the Supreme Court observed that if the general provision 
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operated in isolation, with “no provision for exemptions”, the “assertions that it is arbitrary, overbroad and disproportionate 
in its effects might gain some traction” (at para. 109). But the general prohibition did not operate that way. It worked hand in 
hand with the mitigating provision, section 56. 
 
67      The Supreme Court concluded that the “constitutional validity of s. 4(1) of the Act cannot be determined without 
considering the provisions in the Act designed to relieve against unconstitutional or unjust applications of that prohibition” 
(at para. 109). Subsection 4(1) was interrelated to and could not be separated from section 56. In the Supreme Court’s view, 
section 56 acted “as a safety valve that prevents [the general provision] from applying where such application would be 
arbitrary, overbroad or grossly disproportionate in its effects” (at para. 113). 
 
68      Thus, the Charter challenge had to be brought against all relevant parts of the legislative scheme, not just the general 
provision in isolation. As this was not done, the challenge against the general provision was dismissed. 
 
69      But the Supreme Court went further. It held that the entire legislative scheme, consisting of the general provision and 
the safety valve, was constitutional (at para. 114). Any problem with constitutionality was “not in the statute but in the 
Minister’s exercise of the power the statute gives him to grant appropriate remedies” against any effect causing a Charter 
violation (at para. 114). Here, the Supreme Court suggests that the challenge in PHS Community Services properly lay against 
the Minister’s discretionary decision refusing an exemption from the general prohibition. 
 
70      Just as in PHS Community Services, paragraph101(1)(e) of the Act and section 159.3 of the Regulations cannot be 
challenged in isolation. A safety valve in the legislative scheme in issue here is the review procedure under subsection 
102(3). In this case, if there are effects contrary to the Charter, they stem not from paragraph 101(1)(e)of the Act and section 
159.3 of the Regulations but from the subsection 102(3) reviews and related administrative conduct. This Court has 
previously dismissed challenges to the Act that artificially isolate provisions: De Guzman v.Canada (Minister of Citizenship 
and Immigration) 2005 FCA 436, [2006] 3 F.C.R. 655 at para. 81; Sogi v. Canada (Minister of Citizenshipand Immigration) 
2004 FCA 212, [2005] 1 F.C.R. 171 at para. 23. 
 
71      Fundamentally then, PHS Community Services holds that a Charter challenge must be directed to the state action — 
legislation or administrative conduct — that causes the Charter infringement. In this regard, it stands alongside and is 
bolstered by the Supreme Court authority on the requirement of causation cited at paragraph 57 of these reasons. 
 
72      In oral argument, the Claimants submit that PHS Community Services actually supports their position. After all, in 
PHS Community Services, the Supreme Court, using the Charter, ordered the Minister to grant Insite its exemption from the 
general prohibition. Counsel urges this Court to apply PHS Community Services, grant Charter relief here, and end the 
designation of the United States as a safe third country. 
 
73      However, PHS Community Services and this case are not identical. In PHS Community Services, the challengers 
sought a declaration of the constitutional invalidity of the general prohibition in the Controlled Drugs and Substances Act just 
like the Claimants here sought a declaration of the constitutional invalidity of two designation sections. But in PHS 
Community Services, the challengers went further than that. They challenged administrative conduct — the Minister’s failure 
to grant exemptions — that caused individual rights breaches and sought individual remedies under section 24, including a 
declaration that the failure of the Minister to grant exemptions to individuals violated section 7 rights (at para. 116). Here, the 
Claimants have not done this. 
 
74      In paragraph 58 of these reasons, I mentioned that failing to challenge the matter that is the real cause of the 
infringement often leads to the development of an unduly artificial and narrow evidentiary record, one that does not speak to 
the real cause of the Charter infringement. This has happened here. The subsection 102(3) reviews and related administrative 
conduct are the real causes of the infringement, if there is one. But the evidence before us in this case on subsection 102(3) 
reviews and related administrative conduct is limited because they were not the focus of the Claimants’ challenge. Much 
more evidence concerning subsection 102(3) reviews and related administrative conduct would have appeared in this record 
had they been the focus of the Claimants’ challenge. We cannot be confident that this record, hobbled by the way the 
Claimants have cast their challenge, is sufficient for us to adjudicate theCharter issues responsibly. 
 
75      By way of illustration, the most recent reports fromsubsection 102(3) reviews were issued just before and after 
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Charter challenges in this case, in December 2016, March 2017 and February 2018, likely covering events right around the 
time of the challenges: Reasons of the Federal Court at para. 77. Yet, the Federal Court tells us that not even “the content of 
these reports was...in evidence”: Reasons of the Federal Court at para. 78. All that the Federal Court could surmise (at para. 
78) was that “reporting continued after the 2015 [Order in Council]”. The reviews underlying these reports — to say nothing 
of the material administrative officials might have considered when preparing these reviews — could contain evidence of the 
sort described at paragraphs 34-42 and 47 of these reasons. In this case, much of this valuable evidence is missing or is in bits 
and pieces, highly redacted in many places due to assertions of privilege by Canada. But the Claimants advised us at the 
hearing that they did not object to or challenge these, in effect acquiescing to Canada’s non-disclosure. As a result, right 
where any Charter assessment must focus — the subsection 102(3) reviews and related administrative conduct, including any 
reports — lies a great big hole. 
 
76      The legal question for this Court “is whether the appeal record provides sufficient facts to permit the Court to 
adjudicate properly the issues raised”: R. v. Mills [1999] 3 S.C.R. 668,180 D.L.R. (4th) 1 at para. 37. The answer is no. The 
evidentiary basis is too incomplete to allow for an informed Charter adjudication on what really matters in this case. 
 
77      The Claimants submit that the evidentiary record is voluminous and, thus, was adequate. Voluminous it was, 
particularly concerning the experiences of some refugee claimants in the United States and the experiences of some refugee 
claimants in Canada who were returned to the United States. But the value of evidence is not measured by the pound. 
 
78      As shall be seen in the discussion of the Federal Court’s treatment of the section 7 issues, some of this evidence, 
although voluminous, is somewhat piecemeal and individualized and, thus, is problematic for drawing system-wide 
inferences concerning the situation in the United States. Immigration, Refugees and Citizenship Canada noted similar 
problems with a report, prepared by two of the Claimants, that urged the Minister to revoke the designation of the United 
States: Memorandum to the Minister entitled “Amnesty International and Canadian Counsel for Refugees Report Contesting 
the U.S. Designation as a Safe Third Country”, dated July 7, 2017, Appeal Book, Vol. 39 at 16740 and 16741. Also some of 
the evidence consists of or is based on media reports whose reliability and admissibility is open to question. The evidentiary 
record suffers from other problems too. But the biggest problem of all is that very little of it concerned the subsection 102(3) 
reviews and related administrative conduct, a storehouse of some of the best available evidence. As will be discussed shortly, 
if their Charter challenge were properly constituted, the Claimants could have pursued this evidence, asserted and maintained 
objections to non-disclosure and litigated the objections. And, as will also be discussed shortly, measures could have been 
taken to ensure that a judicial review would be available, effective, and fair. 
 
79      At one point in the hearing, the Claimants seemed to suggest that the requirement of a sufficient evidentiary record 
before the Court is just a technicality. A foundational case from the Supreme Court rejects this. The sufficiency of evidence is 
“not...a mere technicality” but is “a flaw that is fatal” because it “is essential to a proper consideration of Charter issues”. 
Deciding Charter cases in “a factual vacuum” would “trivialize” the Charter and cause “ill-considered opinions” in cases “of 
fundamental importance to Canadian society” that “profoundly affect the lives of Canadians and all residents of Canada”. No 
one can “expect a court to deal with [a Charter issue where there is]...a factual void”. And “the unsupported hypotheses of 
enthusiastic counsel” cannot fill that void. SeeMacKayat 361-362 and 366 S.C.R. 
 
80      This especially matters where, as here, the allegation of unconstitutionality stems from the alleged effects of the 
impugned provision. InDansonat 1101 S.C.R., the Supreme Court put it this way: 

In general, any Charter challenge based upon allegations of the unconstitutional effects of impugned legislation must be 
accompanied by admissible evidence of the alleged effects. In the absence of such evidence, the courts are left to 
proceed in a vacuum, which, in constitutional cases as in nature, has always been abhorred. 

 
81      Time and time again, the Supreme Court has underscored the importance of a court having a full evidentiary record 
before deciding Charter cases. See A.G. (Que.) v. Quebec Protestant School Boards[1984] 2 S.C.R. 66, 10 D.L.R. (4th) 321 at 
90-91 S.C.R.; MacKayat 361-362 S.C.R.; R. v. Edwards Books and Art Ltd. [1986] 2 S.C.R. 713, 35 D.L.R. (4th) 1 at 762, at 
767-768 S.C.R.; Dansonat 1101 S.C.R.; Eatonv. Brant County Board of Education,[1997] 1 S.C.R. 241, 142 D.L.R. (4th)385 
at paras. 2-3 and 55; R. v. Goltz [1991] 3 S.C.R. 485, 131 N.R.1, at 515-516 S.C.R.; and at least 16 other, more recent 
Supreme Court authorities on point. 
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82      This is just a subset of an older, broader rule, expressed in non-Charter constitutional cases that constitutional issues 
should not be decided unless a full and adequate evidentiary record is before the Court: NorthernTelecom v. Communications 
Workers [1980] 1 S.C.R. 115, 98 D.L.R. (3d) 1 at 139 S.C.R. 
 
83      Had the subsection 102(3) reviews and related administrative conduct been targeted in a Charter challenge or judicial 
review, the reports of the reviews, the reviews themselves and the information relied upon by officials involved in the 
reviews and, if relevant, by the Governor in Council would form the record placed before the Court, subject to privilege and 
other valid objection: Association of Universities and Colleges of Canada v. CanadianCopyright Licensing Agency (Access 
Copyright) 2012 FCA 22, 428 N.R. 297; and see discussion at paras. 106-120 below on tools the Court has to manage 
privilege and objection. Much of the record would have been systemic evidence related to the United States’ treatment of 
refugees, including evidence gathered on a state-to-state basis, based on the many detailed sources required to be examined in 
the Monitoring Framework — sources broader and more numerous than those that the non-governmental organizations who 
are Claimants in this case could access. As well, the subsection 102(3) reviews would have contained evaluations by 
administrators responsible for studying the matter — potentially important for the issues of rights breach and justification. 
Finally, assuming a challenge targets the most recent subsection 102(3) reviews and related administrative conduct, the 
underlying material would be relatively fresh. Freshness matters: the policies and practices of the United States and the 
conditions refugees encounter there can rapidly change. 
 
(ii) Where administrative action or inaction under legislation is responsible for unconstitutional effects, the 
administrative action or inaction must be challenged, not the legislation 
 

84      A Charter remedy will be given only for state action that causes a Charter infringement. Where the state action is 
legislation and the effect of the legislation is to infringe Charter rights in an unjustifiable way, the legislation is liable to be 
struck. But if, in reality, administrative action or inaction under the legislation is alone responsible for the unjustified Charter 
infringement, the Charter challenge must focus on the administrative action or inaction, not the legislation: PHS Community 
Services; Slaight Communications Inc. v. Davidson [1989] 1S.C.R. 1038, 59 D.L.R. (4th) 416 at 1078-1079 S.C.R.; Eaton , 
above at paras. 2-3 and 55; Eldridge v. British Columbia (Attorney General)[1997] 3 S.C.R. 624, 151 D.L.R. (4th) 577 at 
paras. 20-23; Baker v. Canada(Minister of Citizenship and Immigration) [1999] 2 S.C.R. 817, 174 D.L.R.(4th) 193 at para. 
53; New Brunswick (Minister of Health and CommunityServices) v. G.(J.) [1999] 3 S.C.R. 46, 177 D.L.R. (4th) 124 at para. 
97; Little Sisters, above at paras 134-135; GreaterVancouver Transportation Authority v. Canadian Federation of 
Students-BritishColumbia Component 2009 SCC 31, [2009] 2 S.C.R. 295 at paras. 83-84; Albertav. Hutterian Brethren of 
Wilson Colony 2009 SCC 37, [2009] 2 S.C.R. 567 at para. 67; R. v. Nur 2015 SCC 15, [2015] 1 S.C.R. 773 at para. 174. 
 
85      Little Sisters, above is perhaps the foremost Supreme Court authority supporting the proposition that where 
administrative action or inaction is responsible for unconstitutional effects, the administrative action or inaction should be 
challenged. 
 
86      Little Sisters Book and Art Emporium imported erotic publications into Canada. Canada Customs regularly intercepted 
and prohibited the importations on the ground of obscenity. It launched a Charter challenge against the provisions of Customs 
legislation that authorized the interceptions. 
 
87      The majority of the Supreme Court asked itself whether the “source of the problem” was “the...legislation itself” or 
“the unconstitutional conduct of Customs officials exercising powers under constitutional legislation” (at para. 108). 
 
88      The majority of the Supreme Court held that the problem did not stem from the Customs legislation itself. In purpose 
and effect, it was not contrary to the Charter. It did not contemplate or authorize maladministration by officials with Canada 
Customs. Instead, the administrative decisions taken by Canada Customs under the legislation were the real source of any 
constitutional infringement. In the words of the majority of the Supreme Court, the challengers’ complaints were about “the 
statutory scheme as operated by officials rather than the statutory scheme itself” (at para. 77, emphasis in original). 
Occasional maladministration and misapplication by officials, by itself, affords “no reason to declare the legislation 
unconstitutional” (at para. 77). The proper recourse for Little Sisters was to challenge non-importation decisions by Canada 
Customs by way of judicial review. 
 
89      The case at bar is similar to Little Sisters. The alleged constitutional defect in this case stems from how administrators 
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and officials are operating the legislative scheme, not the legislative scheme itself. If they are operating the legislative scheme 
properly, regular reviews under subsection 102(3) will be conducted against the four criteria insubsection 102(2) of the Act 
and the reviews, conducted in accordance with the Monitoring Framework, will be thorough. For good measure, officials at 
points of entry will have powers and discretions available to them to mitigate or eliminate any harsh effects. 
 
90      Thus, based on the record before us, the legislative scheme as a whole, assuming it is operated properly, is designed to 
protect fundamental human rights, including Charter rights. Based on the record before us, to the extent that detrimental 
effects are being suffered by persons being returned to the United States, the legislative scheme as a whole is not to blame. 
Rather, if anything, subsection 102(3) reviews and related administrative conduct may be to blame. But because the 
Claimants chose not to attack any administrative conduct, we have neither the ability nor the evidence before us to assess it. 
 
91      Before leaving this topic, one exchange between the Claimants and this Court deserves mention. The Court asked the 
Claimants questions regarding the nature of their Charter challenge and whether it had been properly constituted, i.e., whether 
the Claimants had challenged the state action responsible for the Charter infringements they allege. In response, shortly after 
the mid-morning break on the second day of hearing, the Claimants submitted that all they had to do to succeed in their 
Charter challenge was to prove the presence of any Charter infringements and point to any sort of legislative action that had 
taken place in the years leading up to the infringements, nothing more. This is not supported by the law. It reads out the 
requirement at paragraph 57 of these reasons that a Charter challenger prove causation, the two practical rules identified at 
paragraph 58 of these reasons and discussed at paragraphs 61-73 and 84-91 of these reasons, the need for adequate evidence 
proving causation identified at paragraphs 74-83 of these reasons, and the tens of Supreme Court cases cited in this section of 
these reasons supporting all of these points. 
 
(b) The Claimants’ proper recourse 
 

92      The Claimants and Canada both submitted during the hearing that applications for judicial review targeting the 
subsection 102(3) reviews and related administrative conduct are not possible. In their view, there must be a formal decision, 
a formal order or a tangible record of a decision-point such as a report that has legal effect before there can be judicial 
review. They submit that there was no such thing here. 
 
93      I disagree. Applications for judicial review targeting thesubsection 102(3) reviews and related administrative conduct 
are possible despite what the parties might believe. 
 
94      Applications for judicial review are possible where a matter — usually administrative conduct or inaction — affects 
legal rights, imposes legal obligations or causes real prejudicial effects: Irving Shipbuilding Inc. v.Canada (Attorney General) 
2009 FCA 116, [2010] 2 F.C.R. 488 at paras21-25; Democracy Watch v. Conflict of Interest and Ethics Commission2009 
FCA 15, 387 N.R. 365. As a result, there are examples of judicial reviews for administrative conduct or inaction falling short 
of formal decisions or orders: see, e.g., Saulnier v. Quebec Police Commission(1975), [1976] 1 S.C.R. 572, 57 D.L.R. (3d) 
545 at 578 S.C.R. (a recommendation to the Minister of Justice to demote an officer is reviewable); GestionComplexe 
Cousineau (1989) Inc. v. Canada (Minister of Public Works andGovernment Services) [1995] 2 F.C. 694, 125 D.L.R. (4th) 
559 at 561-565 D.L.R. (F.C.A.) (the process for tendering and awarding a contract is reviewable); Canada (Attorney General) 
v. Canada (Commission of Inquiry onthe Blood System) [1997] 3 S.C.R. 440, 151 D.L.R. (4th) 1 (notices from the 
commissioner of an inquiry that outline possible findings of misconduct are reviewable); Chrétien v. Canada 
(Ex-Commissioner, Commission ofInquiry into the Sponsorship Program and Advertising Activities) 2008 FC802, [2009] 2 
F.C.R. 417 (issuance of a royal commission report with no legal consequences that made reputation-affecting findings 
concerning an individual is reviewable). 
 
95      This Court explained the legal basis for this as follows: 

Subsection 18.1(1) of the Federal Courts Act provides that an application for judicial review may be made by the 
Attorney General of Canada or by anyone directly affected by “the matter in respect of which relief is sought.” A 
“matter” that can be subject of judicial review includes not only a “decision or order,” but any matter in respect of which 
a remedy may be available under section 18 of the Federal Courts Act: Krause v. Canada, [1999] 2 F.C. 476 (C.A.). 
Subsection 18.1(3) sheds further light on this, referring to relief for an “act or thing,” a failure, refusal or delay to do an 
“act or thing,” a “decision,” an “order” and a “proceeding.” Finally, the rules that govern applications for judicial review 
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apply to “applications for judicial review of administrative action,” not just applications for judicial review of “decisions 
or orders”: Rule 300 of the Federal Courts Rules. 

As far as “decisions” or “orders” are concerned, the only requirement is that any application for judicial review of them 
must be made within 30 days after they were first communicated: subsection 18.1(2) of the Federal Courts Act. 

(Air Canada v. Toronto Port Authority 2011 FCA 347, [2013] 3 F.C.R. 605 at paras. 24-25.) 
 
96      Based on these authorities, the individual Claimants could have brought judicial reviews against the immigration 
officers’ decisions that they were ineligible for refugee protection in Canada on the basis that they were or are actually 
eligible. In support of that, they could have sought mandamus requiring the Governor in Council to revoke the designation of 
the United States and a declaration that the Governor in Council should have revoked the designation of the United States at 
an earlier time. To the extent it is necessary, administrative law relief could also have been obtained concerningsubsection 
102(3) reviews and related administrative matters as long as those matters affect legal rights, impose legal obligations or 
cause real prejudicial effects in accordance with the Irving test. To the extent that any administrative decisions have been 
made along the way and need to be quashed, certiorari could have been sought. Both administrative law grounds andthe 
Charter might have been offered in support of any of this administrative law relief. If the non-governmental organizations 
that are Claimants qualify for public interest standing, they could have sought any of this relief on those grounds. 
 
97      To the extent that any declaratory relief were sought, the Court would have determined its true essence and essential 
character. If it were akin to mandamus or certiorari, the Court would have required the prerequisites for those remedies to be 
met, including any standard of review, before granting any relief: Hupacasath First Nation v. Canada(Foreign Affairs and 
International Trade Canada) 2015 FCA 4, 379 D.L.R.(4th) 737; Schmidt v. Canada (Attorney General) 2018 FCA 55, [2019] 
2 F.C.R. 376 at paras. 17-22. 
 
98      In response to the Court’s questioning, the Claimants submitted that judicial reviews under this legislative scheme 
would be ineffective. The Claimants pointed to Canada’s ability to assert privileges over key documents or redact them and 
raised the spectre of Canada being able to immunize subsection 102(3) reviews from judicial review. 
 
99      Canada’s position at the hearing did not lessen the Claimants’ concerns about immunization. Canada maintained that it 
has an absolute and unqualified right to assert any of the various privileges at its disposal, such as Crown and public interest 
privilege under sections 38 and 39of the Canada Evidence Act, R.S.C. 1985, c. C-5, regardless of the consequences, even if 
immunization of decision-making results. 
 
100      Both sides’ positions are overstated. 
 
101      In this area, two principles collide. It is true that Canada can assert its privileges if supported by the facts and the law. 
But courts oppose the immunization of public decision-making from review. The collision of these two principles has led 
courts to devise ways to reconcile the protection of necessary interests in confidentiality with the need for effective, 
meaningful and fair judicial review. 
 
102      For a long time now, Canadian courts have opposed attempts by public authorities to immunize administrators 
completely from judicial review, whether that be done by full privative clauses or the withholding of evidence or 
explanations essential for a meaningful review. The complete barring of review by a court by whatever means, whether by 
appeal or by judicial review, even on the issue whether an administrator has exceeded its legislative authority, is an 
unwarranted interference with the core, constitutional powers of the judiciary and the constitutional principle of the rule of 
law: Crevier v. Attorney General of Quebec [1981] 2 S.C.R. 220, 127 D.L.R. (3d) 1;Dunsmuir v. New Brunswick 2008 SCC 
9, [2008] 1 S.C.R. 190, at paras.27-28 ; Habtenkiel v. Canada (Citizenship and Immigration) 2014 FCA180, [2015] 3 F.C.R. 
327 at para. 38; Canada (Minister of Citizenship andImmigration) v. Vavilov 2019 SCC 65, 441 D.L.R. (4th) 1 at para. 24. 
Put positively, Crevier stands for the proposition that there must always be at least some prospect or degree of review: 
Canada (Attorney General) v.Mossop [1993] 1 S.C.R. 554, 100 D.L.R. (4th) 658 at 601 S.C.R. (dissenting but not disputed 
by the majority on this point), citing, with approval, J. H.Grey, “Sections 96 to 100: A Defense” (1985), 1 Admin. L.J. 3 at 
11. This principle is limited to the complete ousting of any review of an administrative decision, not legislative limitations on 
the availability or scope of review: see, e.g., United Brotherhood of Carpenters andJoiners of America, Local 579 v. Bradco 
Construction Ltd. [1993] 2 S.C.R.316, 102 D.L.R. (4th) 402 at 333 S.C.R.; Capital Regional District v.Concerned Citizens of 
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British Columbia et al. [1982] 2 S.C.R. 842, 141 D.L.R. (3d) 385; Vavilov at paras. 45-52. 
 
103      For this reason, full privative clauses that purport to immunize administrative decision-making entirely from review 
are read down to permit review, albeit usually on a deferential basis: see, e.g., NationalCorn Growers Assn. v. Canada 
(Import Tribunal) [1990] 2 S.C.R. 1324, 74 D.L.R. (4th) 449. 
 
104      In judicial review, the reviewing courts are in the business of enforcing the rule of law, one aspect of which is 
“executive accountability to legal authority” and protecting “individuals from arbitrary [executive] action”: Reference Re 
Secession of Quebec[1998] 2 S.C.R. 217, 161 D.L.R. (4th) 385 at para. 70. Put another way, all holders of public power must 
be accountable for their exercises of power, a principle that rests at the heart of our democratic governance and the rule of 
law: Slansky v. Canada (Attorney General) 2013 FCA 199, [2015] 1 F.C.R. 81 at paras. 313-315 (dissenting but not disputed 
by the majority on this point); Canada (Judicial Council) v. Girouard 2019 FCA 148, [2019] 3 F.C.R. 503 at para. 103; 
Douglas v Canada (Attorney General) 2014 FC299, [2015] 2 F.C.R. 911 at para. 119. 
 
105      The rationale against the complete immunization of administrative conduct from review is as fundamental as it can 
get: 

”L’etat, c’est moi” and “trust us, we got it right” have no place in our democracy. In our system of governance, all 
holders of public power, even the most powerful of them — the Governor-General, the Prime Minister, Ministers, the 
Cabinet, Chief Justices and puisne judges, Deputy Ministers, and so on — must obey the law: Reference re Secession of 
Quebec, [1998] 2 S.C.R. 217, 161 D.L.R. (4th) 385; United States v. Nixon, 418 U.S. 683(1974); Marbury v. Madison, 5 
U.S. 137(1803); Magna Carta (1215), art. 39. From this, just as night follows day, two corollaries must follow. First, 
there must be an umpire who can meaningfully assess whether the law has been obeyed and grant appropriate relief. 
Second, both the umpire and the assessment must be fully independent from the body being reviewed. See the 
discussion in Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 128at paras. 77-79, Slansky v. Canada 
(Attorney General), 2013 FCA 199, [2015] 1 F.C.R. 81at paras. 313-315 (dissenting but not disputed by the majority), 
and the numerous authorities cited therein. 

Tyranny, despotism and abuse can come in many forms, sizes, and motivations: major and minor, large and small, 
sometimes clothed in good intentions, sometimes not. Over centuries of experience, we have learned that all are 
nevertheless the same: all are pernicious. Thus, we insist that all who exercise public power — no matter how lofty, no 
matter how important — must be subject to meaningful and fully independent review and accountability. 

(Canada (Citizenship and Immigration) v. Tennant 2018 FCA132 at paras. 23-24; see also Girouard v. Canada (Attorney 
General)2018 FC 865, [2019] 1 F.C.R. 404 at paras. 6-7, aff’d 2019 FCA 148, [2019] 3 F.C.R. 503.) 
 
106      Courts are alert to attempts by public authorities and administrators to immunize their decision-making by 
withholding documents and information necessary for judicial review or by failing to give explanations and rationales for 
decision-making: Tsleil-Waututh Nation v. Canada (AttorneyGeneral) 2017 FCA 128 at para. 51; Hartwig v. Commission of 
Inquiryinto matters relating to the death of Neil Stonechild 2007 SKCA 74, 284 D.L.R. (4th) 268 at para. 24; Slansky at para. 
276 (dissenting but not disputed by the majority); see also Paul A. Warchuk, “The Role ofAdministrative Reasons in Judicial 
Review: Adequacy and Reasonableness”(2016), 29 Can. J. Admin. L. & Prac. 87 at 113; and see the requirement for 
reasoned explanations behind administrative decision-making in Vavilov at paras. 83-87 and 91-104. 
 
107      To ensure that judicial reviews are available, effective and fair, both sides have many tools to compel the production 
of evidence or the provision of information such as production of the administrative record underRule 317 , subpoenas under 
Rule 41, and oral and documentary discoveries when the judicial review can be treated like an action under subsection 
18.4(2)of the Federal Courts Act, R.S.C. 1985, c. F-7: see the general discussion in Tsleil-Waututh Nationat 86-105; on 
subsection 18.4(2), see Canada (Human Rights Commission) v. Saddle Lake Cree Nation, 2018FCA 228 at paras. 23-26 and 
Meggeson v. Canada (Attorney General)2012 FCA 175, 349 D.L.R. (4th) 416 at paras. 31-34. The Federal Courts have 
additional tools under the plenary powers they possess as courts: see Dugrév. Canada (Attorney General) 2021 FCA 8 at 
para. 20 and cases cited therein. 
 
108      The primary tool available to parties is to request that the administrative decision-maker produce its record under 
Rule 317. In dealing with a request, administrative decision-makers can object to disclosing documents under Rule 318 
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based, for example, on privileges. After receiving submissions, the Court can rule on the objections. See, generally, Lukács 
v.Canada (Transportation Agency) 2016 FCA 103 at paras. 5-18; and see Bernardv. Public Service Alliance of Canada 2017 
FCA 35 on the procedure for litigating objections. 
 
109      When dealing with privileges, the Court will scrutinize them carefully. Some privileges, such as public interest 
privilege, have demanding requirements that must be met: see, e.g., Vancouver AirportAuthority v. Commissioner of 
Competition 2018 FCA 24, [2018] 3 F.C.R. 633. When a claim of privilege over a document is before a Court under Rule 
318, the Court is not always limited to the all-or-nothing choice of making an order requiring the document to be produced or 
keeping the document secret. Often the Court can craft an order that protects confidentiality interests while permitting 
sufficient access to confidential material to facilitate effective and meaningful judicial review: Lukács at paras. 12-18; see 
also Canada Evidence Act, s. 37(5) and ss. 39.1(7) and (8). When the record assembled under Rules 317 and 318 is settled, it 
can be filed with the Court hearing the judicial review: on this, see Canadian CopyrightLicensing Agency (Access Copyright) 
v. Alberta 2015 FCA 268, [2016] 3 F.C.R. 19 at paras. 7-24. 
 
110      There are cases where the Court cannot craft an order permitting some disclosure and so an assertion of privilege over 
an important document is entirely upheld. But the judicial review is not stopped in its tracks. The Court has some 
mechanisms to deal with this. 
 
111      Assertions of privileges over a challenger’s constant and firm objection can lead to adverse inferences being drawn 
against the party asserting the privilege — and sometimes the adverse inference can be pivotal in the outcome of the judicial 
review: see, e.g., RJR-MacDonaldInc. v. Canada (Attorney General) [1995] 3 S.C.R. 199, 127 D.L.R. (4th) 1at paras. 
165-166; and see discussion of this in Tsleil-Waututh Nation at para. 54. 
 
112      The assertion of privileges over a challenger’s constant and firm objection can also lead to serious gaps in the 
evidentiary record that either leave the administrator unable to demonstrate the reasonableness of its decision to the reviewing 
court or undermine the requirement that there be a reasoned explanation for an administrator’s decision. Either can lead to the 
quashing of the administrative decision: Vavilov , above; GitxaalaNation v. Canada 2016 FCA 187, [2016] 4 F.C.R. 418 at 
paras. 313-324. 
 
113      Despite the assertion of privileges, challengers and the Court do not necessarily have to be deprived of what they 
need for an effective, meaningful and fair judicial review. 
 
114      Public authorities and administrative decision-makers can sometimes prepare and disclose a summary of how they 
went about their task, what they took into account and why they acted the way they did, providing enough information to 
allow for an effective and meaningful judicial review. In law, the provision of such a summary in these circumstances does 
not waive privilege. For example, in Coldwater First Nation v. Canada (Attorney General)2020 FCA 34, 444 D.L.R. (4th) 
298, a certificate under section 39 of the CanadaEvidence Act — the most drastic privilege on the books — was issued to 
render secret the Governor in Council’s deliberations and the sensitive documents and information it relied upon. But the 
Governor in Council provided a summary of its decision-making in the preambles to its Order in Council approving an 
infrastructure project. This was sufficient in the circumstances to make the judicial review effective, meaningful and fair. 
 
115      Of course, the summary must be adequate and accurate. Some evidence should be offered regarding who prepared the 
summary and how it was prepared. Some of the mechanisms, discussed immediately below, may facilitate the making of 
submissions concerning the adequacy and accuracy of the summary. 
 
116      The Federal Courts have mechanisms available to them that can reconcile the need for confidentiality while allowing 
for effective, meaningful and fair judicial review. And some statutory privileges are subject to exceptions and Courts can 
fashion flexible disclosure orders to preserve confidentiality as much as possible: see for example Canada Evidence Act,s. 
37(5) and ss. 39.1(7) and (8). 
 
117      Depending on the type of privilege and the circumstances, a reviewing court may be able to review the privileged 
documents and the summary to ensure adequacy and accuracy. 
 
118      For example, on motion by either side to the judicial review, the Court, using its powers under the 
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Rules, its plenary powers, or both, can appoint the equivalent of an amicus who can receive unredacted or largely unredacted 
copies of privileged material and make submissions in the absence of the applicants on the challengers’ behalf in a closed 
hearing. This is analogous to the use of a special advocate acting for the challengers in a national security judicial review: 
Charkaoui v.Canada (Citizenship and Immigration) 2008 SCC 38, [2008] 2 S.C.R. 326. 
 
119      Sometimes measures short of that suffice. Ex parte hearings may be necessary and useful in some circumstances. In 
some cases, counsel for the applicants on judicial review can be permitted to receive confidential information on their 
undertaking to keep it confidential or a more restrictive undertaking not even to divulge it to their clients. 
 
120      The measures to which a court can resort are limited only by its creativity and the obligation to afford procedural 
fairness to the highest extent possible. Many variations of the measures discussed above can be imagined: see, e.g., the 
creative order made for access to highly confidential Cabinet materials in the Charter challenge in Health Servicesand 
Support-Facilities Subsector Bargaining Association v. British Columbia2002 BCSC 1509, 8 B.C.L.R. (4th) 281, particularly 
Schedule 1 thereto; and see also this Court’s approval of these mechanisms in Vancouver Airport Authority and Lukács. 
 
121      Judicial reviews can be prosecuted and decided quickly, especially if they are expedited: Brown at para. 159; 
TeksavvySolutions Inc. v. Bell Media Inc. 2020 FCA 108 at para. 22. Examples of speediness abound. The Federal Court 
often hears and decides urgent judicial reviews quickly: Brown at paras. 157-159. This Court can act quickly even in complex 
matters. For example, recently this Court issued 79 directions, orders, reasons and judgments over a handful of weeks to get a 
large judicial review ready for hearing: Coldwater First Nation . Where delay is unavoidable, interlocutory relief, including a 
stay, pending determination of a judicial review is possible: RJR-MacDonald Inc. v. Canada (AttorneyGeneral) [1994] 1 
S.C.R. 311, 111 D.L.R. (4th) 385. 
 
122      For years, the Federal Courts have entertained judicial reviews in the national security context. Sometimes they have 
to proceed quickly. They deal with some of the most sensitive and confidential information held by the Government of 
Canada. Nevertheless, by using many of the mechanisms described above and mechanisms analogous to these, the Federal 
Courts have reconciled the protection of necessary interests in confidentiality with the need for effective, meaningful and fair 
judicial review. With all the tools at the Federal Courts’ disposal in the Federal Courts Rules and their plenary powers — and 
with the good faith and professionalism of all involved — that reconciliation can also happen here. The precise form it takes 
in specific cases will be a matter for the parties to negotiate and argue and the Federal Court to consider and decide. 
 
(c) Procedural fairness concerns in this case 
 

123      None of the parties to this appeal spent much time in their memoranda of fact and law characterizing the real essence 
and essential character of the applications or the implications of that. Nor did they spend much time analyzing the legislative 
scheme. As a result, the parties spent little time on the most relevant part of the legislative scheme in the post-designation 
context: the subsection 102(3) reviews and related administrative conduct. 
 
124      During our preparations for the hearing of the appeal, we noticed that relatively few submissions were made 
concerning subsection 102(3) reviews. And upon reviewing the evidentiary record before us, we found relatively little 
evidence concerning the conducting of subsection 102(3) reviews. What we did find was often heavily redacted. 
 
125      Uppermost in our minds as we were preparing was procedural fairness: the need to ensure the parties were aware of 
our concerns and had an opportunity to address them. We must decide cases on all the law that binds us, not just the law that 
the parties happen to put to us. But in doing this, we must be procedurally fair to the parties. See R. v. Mian 2014 SCC 
54,[2014] 2 S.C.R. 689. We took steps to ensure procedural fairness. 
 
126      We issued a direction inviting the parties to make additional submissions, particularly on the issue of the subsection 
102(3) reviews: 

In addition to the parties’ submissions in the memoranda of fact and law and the oral submissions they intend to make at 
the hearing of this appeal, the Court would appreciate submissions on an additional issue. 

At paras. 77-78 of its reasons, the Federal Court refers to reports of reviews conducted in December 2016, March 2017 
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and February 2018. Were these reviews conducted under subsection 102(3) of the Immigration and Refugee Protection 
Act, S.C. 2001, c. 27? Some other assessments, which may or may not be reviews under subsection 102(3), appear in the 
record with passages redacted: see, e.g., pp. 15993 and 16722. 

At the hearing of this appeal, the Court would appreciate oral submissions on the nature of the evidentiary record 
concerning subsection 102(3) reviews and the following three questions. 

Are all the subsection 102(3) reviews since the decision of this Court in 2008 before the Court in non-redacted form? 

If not, which reviews have not been included and what were the circumstances leading to the non-inclusion of reviews 
or the making of redactions in documents concerning the reviews? 

Finally, what effects do the answers to these questions have on this Court’s adjudication of this appeal? 

The parties are invited to make submissions at the hearing of this appeal on these questions or on any issues related to 
these questions. 

 
127      At the appeal hearing, the parties offered detailed submissions on the issues described in the direction and related 
issues. They showed an understanding of the relevance of these issues and their implications for the outcome of the appeal. 
 
128      Further, during the hearing, the Court actively questioned the parties on these issues, often explaining the relevance 
and implications of its questions. Our questions explored: 

• the real essence and essential character of the Claimants’ applications; 

• the role and significance of subsection 102(3) reviews and related administrative conduct; 

• whether the Claimants should have challenged the entire legislative scheme, including subsection 102(3), and the 
related administrative conduct; 

• whether the effects on refugee claimants described by the Claimants stemmed from the two provisions alone, the entire 
legislative scheme includingsubsection 102(3) , or administrative action or inaction concerning subsection102(3) 
reviews and the failure of the Governor in Council to revoke the designation of the United States as a safe third country; 

• whether the gaps in the evidentiary record concerning subsection102(3) reviews and related administrative conduct and 
the failure to challenge the entire legislative scheme or any administrative actions under it were fatal to this appeal; 

• whether applications for judicial review were available forsubsection 102(3) reviews and related administrative 
conduct. 

 
129      During this questioning, the Court put to the parties the leading Supreme Court authorities concerning these matters, 
including PHS Community Services, Little Sisters and MacKay . The parties, represented by experienced constitutional 
litigators, were familiar with these authorities and gave us helpful submissions on them. 
 
130      The parties understood these issues, understood their significance for this appeal and gave complete responses to the 
Court. They did not ask for an opportunity to make further written submissions to the Court. None were needed, as the Court 
was satisfied with the completeness and the quality of the parties’ responses. 
 
(d) The Federal Court’s decision 
 

131      The Federal Court dealt with the Charter challenge in the way it was put and defended. In so doing, its attention was 
diverted away from important features of the legislative scheme — in particular, the subsection102(3) reviews and related 
administrative conduct and the centrality of these two things. As well, the principles of Charter litigation, discussed above, 
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were not argued before it. These things led the Federal Court into reversible error. As a result, this Court can intervene. 
 
D. The issues arising under section 7 of the Charter 
 

132      The analysis in section C of these reasons is sufficient to dismiss the Claimants’ Charter challenge. However, for the 
guidance of those advancing section 7 claims in this area in the future, this Court will now highlight certain issues arising 
from the reasons of the Federal Court. 
 
(1) The finding that those returned to the United States were automatically detained 
 

133      The Federal Court found that returnees are “immediately and automatically imprisoned by U.S. authorities” (at para. 
103). 
 
134      The Claimants submit that appellate courts must defer to the factual findings of first-instance courts and the test for 
interference is the very high standard of palpable and overriding error. On this, they are correct: see, e.g., Benhaim v. 
St-Germain 2016 SCC 48, [2016] 2 S.C.R. 352; Canada v. South Yukon Forest Corporation 2012 FCA 165,431 N.R. 286 at 
para. 46. However, where fact-finding has been done contrary to accepted legal principle or where a legal error “infected or 
tainted” a factual conclusion, the Court may interfere: Housen v. Nikolaisen2002 SCC 33, [2002] 2 S.C.R. 235 at para. 35. 
 
135      The Federal Court took the evidence of ten individuals who said that they were detained upon returning to the United 
States (at paras. 95-98), evidence that United States officials required one returnee to surrender her cellphone (at para. 97) 
and evidence about the conditions and quality of one person’s detention (at para. 96) and concluded that all who return to the 
United States are “immediately and automatically imprisoned” (at para. 103). 
 
136      The Federal Court also relied (at para. 98) on the evidence of lawyers who represent or advise returnees. Their 
testimony, taken at its highest, suggests that many, not all, detainees are detained. 
 
137      As a matter of law, inferences must be logical and must not go beyond the limits of the evidence before the Court: 
Mahjoub , above at para. 62; Pfizer Canada Inc. v. Teva Canada Limited 2016 FCA 161,400 D.L.R. (4th) 723, citing the 
widely accepted test in R. v. Munoz(2006), 86 O.R. (3d) 134, 38 C.R. (6th) 376 (S.C.J.) at paras. 23-31. Where a court draws 
inferences outside the range of inferences it could reasonably make, interference is warranted: H.L. v. Canada (Attorney 
General) 2005 SCC25, [2005] 1 S.C.R. 401 at para. 57. 
 
138      Logically, evidence about the conditions and quality of one person’s detention and the confiscation of another 
person’s cellphone says nothing about whether detention is immediate or automatic across the United States system. The 
evidence of the particular treatment of ten individuals — all selected by the Claimants — cannot itself provide a basis for 
making system-wide inferences. And evidence from lawyers selected by the Claimants that “most are detained” cannot 
support an inference that all coming in from the border with Canada are immediately and automatically detained. 
 
139      Only the opinion of experts testifying on system-wide phenomena, the content of United States law and its effects 
might suffice. In the Federal Court, the Claimants tendered the evidence of several experts on United States law and 
immigration practice to try to do just that. However, in this case, the experts’ testimony did not support the Federal Court’s 
conclusion. The experts testified that detention is discretionary, not mandatory, for most returnees: Hughes December 3, 2018 
Cross-examination, Appeal Book, Vol. 27, tab 119, pp. 11292-11293; Witmer Cross-examination, Appeal Book, Vol. 33, tab 
137, pp. 13763-13765; Anker Cross-examination, Appeal Book, Vol. 25, tab 109, p. 10127; Yale-Loeher Affidavit, Appeal 
Book, Vol. 47, tab 185, pp. 20142-20144. The United States law cited by them confirms this point. And many experts had 
little knowledge about the application of United States refugee detention practices to returnees: Hughes December 3, 2018 
Cross-examination, Appeal Book, Vol. 27, tab 119, pp. 11254-11255; Robinson Cross-examination, Appeal Book, Vol. 33, 
tab 141, pp. 13907-13910; Obser Cross-examination, Appeal Book, Vol. 32, tab 133, pp. 13526, 13538; Warden-Hertz 
Cross-examination, Appeal Book, Vol. 33, tab 139, pp. 13830-13831; and Benson Cross-examination, Appeal Book, Vol. 28, 
tab 122, pp. 11586-11587. 
 
140      The highest possible finding on this record is that returnees to the United States are exposed to a risk of discretionary 
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detention. Refugee claimants in Canada are exposed to that sort of risk: Act, s. 55. This similarity suggests that sending 
refugee claimants to the United States is not against the principles of fundamental justice: Canada (Attorney General) 
v.Barnaby 2015 SCC 31, [2015] 2 S.C.R. 563 at paras. 3-5. 
 
141      The evidence shows that returnees who are detained in the United States can seek release and release is often granted, 
either on bond or without: Witmer Cross-examination, Appeal Book, Vol. 33, tab 137, pp. 13762-13763, 13766; Irizarry 
Cross-examination, Appeal Book, Vol. 33, tab 143, pp. 14130, 14137-14142; Robinson Cross-examination, Appeal Book, 
Vol. 33, tab 141, p. 13918; Warden-Hertz Cross Examination, Appeal Book Vol. 33, tab 139, pp. 13863-13864, 
13853-13855; Hughes Cross-examination, Appeal Book, Vol. 27, tab 119, pp. 11303-11304; Yale-Loehr October 12, 2018 
Affidavit, Appeal Book, Vol. 47, tab 185, pp. 20146-20147. 
 
142      There is also evidence that some returnees have access to counsel while in detention. One of the individual Claimants 
testified that her detention conditions were unacceptable as she was cold and was held in solitary confinement for a week 
while awaiting a tuberculosis test. She suspected that her religious dietary needs were not accommodated. However, there is 
no evidence that these practices are widespread or regular. 
 
(2) The finding that Canadian immigration officers’ discretion to alleviate harsh effects is “illusory” 
 

143      In the Federal Court, Canada submitted that the two provisions, paragraph 101(1)(e) of the Act and section 159.3 of 
theRegulations, do not have the effect of infringing the Charter because certain “safety valves” exist that can stop any 
unconstitutional effects that might arise in extreme cases. The “safety valves” it cites are described at paragraph 43, above. 
 
144      The Federal Court rejected this submission on the ground that these safety valves were not “generally available” and, 
therefore, were “illusory”: F.C. reasons at para. 130. As a matter of law, this is incorrect. It cannot be said that the safety 
valves are “not generally available”. 
 
145      The evidentiary record in this case bears this out. Some of the applicants in this case used these “safety valves” to 
avoid removal. The ABC and the Homsi/Al-Nahass families applied immediately for judicial review of the officer’s 
ineligibility decision and applied for a stay of removal. Counsel advises that the Homsi/Al-Nahass family has, so far, been 
successful in obtaining permanent resident status under section 25. In Ms. Mustefa’s case, an immigration officer told her 
about the ability to review her ineligibility decision. 
 
(3) The findings that detention conditions are cruel and unusual and cause psychological suffering 
 

146      Here again, broad, system-wide inferences concerning the United States from the limited nature of the individual 
incidents described in the record cannot be made. 
 
147      As well, “cruel and unusual” has a known meaning in Canadian law. It is enshrined in section 12 of the Charter and 
has a high threshold. Also high is the threshold for finding that psychological suffering engages section 7 of the Charter: 
Kreishan v. Canada (Citizenship andImmigration),2019 FCA 223, 438 D.L.R. (4th) 148. Neither threshold appears to have 
been applied. 
 
148      In Kreishan, this Court also noted (at para. 100) that psychological suffering is inherent in the plight of refugees 
fleeing their home country out of fear of persecution. Thus, one must ask whether sending refugee claimants back to the 
United States actually increased psychological suffering above this inherent level (at para. 93). 
 
149      It is unclear whether all of the expert evidence on this point was critically assessed. Much relied upon media reports: 
Appeal Book at 7250, 7412, 7456, 7460, 7895, 7900, 8414, 8419, 9531, 9831, 10017, 12861, 13278, 13281, 13285, 13290, 
13299, 13321, 13325, 13331, 13337, 13341, 13344, 13382, 13472, 13480, 13484, 14410, 14415, 14510, 14572, and many 
others (full citations not included for brevity). For its part, Canada also added many media reports to the record: see Appeal 
Book, Vol. 43, tab 182 and the exhibits therein. 
 
150      On this practice, a note of caution needs to be sounded. Media reports often have to be relied upon in immigration 

AR4852

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036356978&pubNum=0006489&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036356978&pubNum=0006489&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0300776475&pubNum=0135382&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=Id364811bf8f711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0300776475&pubNum=0135382&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=Id364811bf8f711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280772128&pubNum=134173&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=Idd1f60def4fb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688174&pubNum=134158&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=I7cc1bf3df4f411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688169&pubNum=134158&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IG&docFamilyGuid=Ibdc73174f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048945425&pubNum=0006662&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048945425&pubNum=0006662&originatingDoc=Ic047b2d5cf4825c0e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Canada (Citizenship and Immigration) v. Canadian Council..., 2021 CAF 72, 2021...  
2021 CAF 72, 2021 FCA 72, 2021 CarswellNat 1003, 2021 CarswellNat 1004... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 21 

 

matters in the absence of better evidence regarding country conditions. But here the media reports are being used to prove 
conditions in the United States in support of a Charter claim with serious ramifications where other, better types of evidence 
are readily available. In the context of this case, media reports are out of court descriptions of incidents by persons who often 
did not witness the incidents, reporting on what others observed or experienced. Thus, they are hearsay upon hearsay and 
sometimes even hearsay beyond that, often mixed with inadmissible lay opinion: Lederman, Bryant and Fuerst, Sopinka, 
Lederman & Bryant: The Law of Evidence in Canada, 5th ed. (Toronto: LexisNexis Canada Inc., 2018) at 249. All the 
dangers of admitting this sort of evidence — inaccuracy, partiality and lack of opportunity for it to be tested and assessed — 
are present: Sopinka at 250-256. Charter cases with wide implications should not depend on what one finds in a newspaper. 
 
(4) The principles of fundamental justice 
 

151      A Court must properly identify and define the principles of fundamental justice relevant to the case before it: R. v. 
White[1999] 2 S.C.R. 417, 174 D.L.R. (4th) 111 at para. 38. And the principles must be applied with due regard to the 
context of the case: see Charkaoui v.Canada (Citizenship and Immigration),2007 SCC 9, [2007] 1 S.C.R. 350 at para. 20. 
This is particularly important in cases that involve removal to a foreign country: United States v. Burns 2001 SCC 7, [2001] 1 
S.C.R.283 at para. 68. 
 
152      The Claimants submit that the relevant principles of fundamental justice are that the effects of laws should not be 
overbroad or grossly disproportionate to their purposes: Bedford , above. The Federal Court accepted that submission. 
 
153      But the effects, said to be overbroad and grossly disproportionate, are carried out in the United States, by United 
States officials, under United States law. For that to count under Canadian law, the actions of United States officials had to 
have sufficient causal connection to Canadian actions such that the effects in the United States were an “entirely foreseeable 
consequence” of Canadian state action: Suresh v. Canada(Minister of Citizenship and Immigration) 2002 SCC 1, [2002] 1 
S.C.R. 3 at para. 54. All that the Federal Court said here was that (at para. 94) there were “related harms”. That falls short of 
the necessary threshold. 
 
154      The plain text of section 32 of the Charter provides thatthe Charter applies only to the “Parliament and government of 
Canada” and to the “legislature and government of each province”, i.e.,Canadian state action: RWDSU v. Dolphin Delivery 
Ltd. [1986] 2 S.C.R.573, 33 D.L.R. (4th) 174 . Nor does the Charter allow Courts to weigh in on the policy of other States 
and decide if it passes constitutional muster: Canada v. Schmidt,[1987] 1 S.C.R. 500, 39 D.L.R. (4th) 18 at 522-524 
S.C.R.;Kindler v. Canada (Minister of Justice),[1991] 2 S.C.R. 779, 84 D.L.R. (4th) 438 at 845-846 S.C.R. 
 
155      The Supreme Court has repeatedly emphasized that Canadian courts cannot apply Canadian constitutional standards 
to foreign legal systems and administrations as if they were Canadian: 

• A court may not apply section 11(h) of the Charter to foreign trials: Schmidtat 523 S.C.R. This is true even when the 
government of Canada has extradited that individual to be tried in the foreign system. 

• Section 8 of the Charter does not apply to a Canadian letter of request addressed to a foreign government for 
production of an individual’s documents: Schreiber v. Canada (Attorney General) [1998] 1 S.C.R.841, 158 D.L.R. (4th) 
577 at para. 31. 

• Section 10(b) of the Charter does not apply to questioning by foreign state authorities concerning a person’s 
immigration status and the circumstances of an offence committed by that person’s boyfriend: R. v.Harrer [1995] 3 
S.C.R. 562; 128 D.L.R. (4th) 98. In this case (at para. 12), United States immigration officials and law enforcement 
officers could “in no way be considered as acting on behalf of” Canadian officials or governments. 

• The Charter does not apply to the conduct of foreign police cooperating with Canadian police on an informal basis: R. 
v. Terry[1996] 2 S.C.R. 207, 135 D.L.R. (4th) 214 at para. 19. 

• Section 12 of the Charter does not apply to punishment someone might receive in a foreign state: Reference Re Ng 
Extradition (Can.) [1991]2 S.C.R. 858, 84 D.L.R. (4th) 498; Kindlerat 847 S.C.R. 
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• The Supreme Court has upheld extradition orders to face charges under foreign law with minimum sentences that 
would be unconstitutional in Canada: United States of America v. Jamieson [1996] 1 S.C.R. 465, 197 N.R. 1,United 
States v. Whitley [1996] 1 S.C.R. 467, 132 D.L.R. (4th) 575 ;United States v. Ross [1996] 1 S.C.R. 469, 132 D.L.R. 
(4th) 383 . 

 
156      These holdings of the Supreme Court are also supported by the fundamental principles of state sovereignty and 
international comity, which themselves likely inform the content of the principles of fundamental justice:R. v. Cook [1998] 2 
S.C.R. 597, 164 D.L.R. (4th) 1 at paras. 26, 39and 44 ; R. v. Hape 2007 SCC 26, [2007] 2 S.C.R. 292 at paras. 33-56; Terry . 
 
157      The Federal Court was correct to note that Canada may not “avoid the guarantee of fundamental justice merely 
because the deprivation in question would be effected by someone else’s hand”: Reasons of the Federal Court at para. 100, 
citing Suresh . But this does not allow Canadian courts to assess the substance of United States law and practice through the 
domestic doctrines of overbreadth and gross disproportionality. 
 
158      The relevant Canadian state action in this case is the removal of individuals to the United States where they will face 
treatment under the United States legal system and administration. In such circumstances, Canadian courts will respond to the 
removal of individuals to foreign legal systems and administrations only where they will suffer effects that are so deplorable 
they “shock the conscience” of Canadians: Kindlerat 847-849; Burns at paras. 66-69; Suresh at paras. 27, 49 and 56; Barnaby 
at para. 2; India v. Badesha 2017SCC 44, [2017] 2 S.C.R. 127 at para. 44. 
 
159      Whether something shocks the conscience of Canadians is determined by considering Canadian legal norms, the 
practices of other democratic countries, and relevant international law: Burns at paras. 76-84. “Shocks the conscience” is a 
high threshold. It covers extreme things such as torture, stoning, mutilation or the death penalty: Burns at paras 8 and 69; 
Suresh at paras. 77-78. The threshold is so high that before 2001 the Supreme Court ruled that even the death penalty did not 
shock the conscience: Kindler ; Ng. 
 
160      The meaning of “shocks the conscience” can also be understood by appreciating what it does not include. Removal to 
face criminal charges where “the system for the administration of justice in that country” is “substantially different from ours 
with different checks and balances” does not shock the conscience: Schmidtat 522-523 S.C.R. And removal to face foreign 
legal proceedings that are not substantially different from what could occur in Canada does not shock the conscience: 
Barnaby. 
 
161      In this case, there was no evidence that could support a finding that the treatment of returnees to the United States at 
the Canada-United States border “shocks the conscience”. There is evidence of individual cases of substandard treatment but 
nothing that rises to the very high level required by the “shocks the conscience” standard. 
 
(5) The interpretation and application of overbreadth and gross disproportionality 
 

162      Paragraph 101(1)(e) of the Act and section 159.3of the Regulations are not contrary to the doctrines of overbreadth or 
gross disproportionality. When these doctrines are applied properly — i.e., applied only to Canadian state action and effects 
caused by that state action — there is a rational connection between the law’s objectives and its effects and the effects are not 
so severe that they are not justified by the objective. 
 
163      A law is unconstitutionally overbroad if the means it employs prohibits or regulates conduct that has no relation 
whatsoever to the law’s purpose: Bedford at para. 101; R. v. Heywood,[1994] 3S.C.R. 761, 120 D.L.R. (4th) 348. To be 
unconstitutionally overbroad, there must be no rational connection between the purpose of the law and some of its impacts: 
Bedford at paras. 112, 117 and 119. This is a high standard to meet: Bedford at para. 119. 
 
164      The objective of the law in this case is the sharing of responsibility for the consideration of refugee claims with 
countries that are signatory to and comply with the relevant articles of the Conventions and have an acceptable human rights 
record: Canadian Council for Refugees at para. 75. 
 
165      In this case, Canada’s objective is achieved by making, with some exceptions, claimants arriving in Canada at a 
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regular land border with the United States ineligible to claim refugee protection in Canada. As a result, claimants will very 
often, but not always, be returned to the United States where they face a risk of detention. The question is whether 
ineligibility to make a refugee claim and the associated risk of detention for certain individuals arriving from the United 
States captures some conduct that bears no rational connection to the government’s objectives. 
 
166      The rational connection is evident. Parliament sought to share responsibility for the consideration of refugee claims 
with the United States, a country that (at least in the eyes of the Canadian government) has signed and complies with the 
relevant Conventions and has an acceptable human rights record. It chose to do so by denying refugee claimants arriving 
from the United States access to the Refugee Protection Division. As the law denies individuals access based on the fact they 
have arrived from the United States, it bears a rational connection to the objective. The fact that some returned to the United 
States may be detained while making their claim there does not erode this connection. 
 
167      A law is grossly disproportionate if the means chosen to fix a problem have such a deleterious impact on an 
individual that they cannot be justified by the importance of fixing the problem. An example is a law that imposes life 
imprisonment for littering on the streets. The Supreme Court has said, keeping the streets clean is not important enough to 
justify imposing life imprisonment: Bedford at para. 120. As this doctrine requires courts to interfere with the weighing 
process of Parliament, it has been limited to only extreme cases: Bedford at para. 120. 
 
168      In this case, the means chosen, ineligibility to the Refugee Protection Division for refugee claimants arriving from the 
United States, is not disproportionate with the objective of sharing responsibility for the consideration of refugee claims with 
countries that are signatory to and comply with the relevant articles of the Conventions and have an acceptable human rights 
record. 
 
E. The issues arising under section 15 of the Charter 
 

169      For the benefit of future cases, a few words on the Claimants’ challenge under section 15 of the Charter are 
warranted. 
 
170      The Federal Court found it unnecessary to deal with section15. As a result, it made no factual findings relevant to the 
section 15 challenge. 
 
171      The Claimants submit that the Federal Court judge was obligated to deal with the section 15 challenge. I disagree. A 
Court has a discretion whether or not to deal with issues unnecessary to the outcome of the case: see, e.g., Steel v. Canada 
(Attorney General), 2011FCA 153, (2011), [2013] 1 F.C.R. 143 (F.C.A.) at paras. 65-66 and 68; Defence 
ConstructionCanada v. Ucanu Manufacturing Corp. 2017 FCA 133, [2018] 2 F.C.R. 269 at paras. 47-52. 
 
172      This applies to issues arising under section 15. Section 15 does not enjoy “superior status in a ‘hierarchy’ of 
rights”:Gosselin (Tutor of) v. Quebec (Attorney General) 2005 SCC 15, [2005] 1 S.C.R. 238 at para. 26 . The Supreme Court 
has repeatedly rejected the notion that the Charter contains a hierarchy of rights or that one right should be regarded as 
inherently superior to another: Reference re Same-Sex Marriage at para. 50; Dagenais v. Canadian Broadcasting Corp. 
[1994]3 S.C.R. 835, 120 D.L.R. (4th) 12 at 877 S.C.R.; Mills at para. 61;R. v. Crawford [1995] 1 S.C.R. 858, 96 C.C.C. (3d) 
481 at paras.34-35 . 
 
173      Had it been necessary for this Court to decide the section15 issues, it would have had to assess whether it should 
determine the issues itself or send them back to the Federal Court to determine. Where, as here, no factual findings have been 
made on the section 15 issues, it is generally best for us to send the matter back to the Federal Court because of its expertise 
in fact-finding: Sandhu Singh Hamdard Trust v. Navsun Holdings Ltd., 2019FCA 295 at para. 60; Canada v. Piot 2019 FCA 
53 at para. 114; Pfizer Canada Inc., above at paras. 153-159. This is especially so here: the Federal Court expressed concern 
(at paras. 36-45) about some of the evidence tendered in support of the section 15 claim that might affect its weight. 
 
174      In commenting on section 15 of the Charter, I do not minimize its importance when assessing conduct under this 
legislative scheme. Nor do I minimize the importance of any other Charter rights or freedoms, the Refugee Convention and 
the Convention Against Torture under this legislative scheme. Far from it. “Anxious scrutiny” in this area is called for: R. v. 
Secretary of State for the Home Department[2002] UKHL 36, [2003] 1 A.C. 920 at 941 A.C. 
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F. Ultra vires 
 

175      Regulations, as subordinate legislation, must be authorized by and be within the limits of a statute. When they are not, 
they are said to be ultra vires or beyond the power of those who made them. 
 
176      The Claimants submit that section 159.3 of the Regulations is ultra vires. They maintain that the Regulations were 
not authorized by the Act at the time of enactment. They also maintain that, over time, theRegulations were no longer 
authorized by the Act because the factors undersubsection 102(2) of the Act no longer supported the designation of the 
United States as a safe country. 
 
177      This submission has no merit. This Court’s decision in 2008 in Canadian Council for Refugees rejected it. No later 
cases from the Supreme Court have cast doubt on its conclusion. Thus, this Court is bound by it. 
 
178      In Canadian Council for Refugees, this Court held that the issue is “to identify the conditions precedent to the 
[Governor in Council’s] exercise of its delegated authority [to designate the United States] and determine whether these 
conditions were satisfied at the time of promulgation” (at para. 64). This Court held that: 

• the conditions precedent were the four factors in subsection 102(2)of the Act (at paras. 66, 75, 78); 

• the delegated authority was set out in paragraph 101(1)(e)of the Act (at para. 72); and 

• the time of promulgation, “the last relevant date for the assessment of the vires issue”, was December 29, 2004; the 
assessment cannot be made “on the basis of facts, events or developments that are subsequent to the date of the 
promulgation” (at para. 89). 

Based on these considerations, this Court concluded that the Governor in Council had the power to designate the United 
States a safe third country under section 159.3 of the Regulations. 
 
179      The Claimants submit that the designation of the United States became ultra vires because it was no longer supported 
by thesubsection 102(2) factors. This overlooks that the assessment of ultra vires is done at the time of the designation: 
Canadian Council of Refugees at para. 89. It also overlooks the law on the books expressed in this legislative regime. The 
subsection 102(3) reviews and related administrative conduct is the mechanism by which the continuing compliance of the 
designation against the subsection 102(2) factors is assessed. The Claimants’ submission on the vires issue falls to be 
considered as part of a judicial review brought against the subsection 102(3) reviews and related administrative conduct. 
 
G. Proposed disposition 
 

180      For the foregoing reasons, I would allow the appeal, set aside the judgment dated July 22, 2020 of the Federal Court 
in files IMM-775-17. IMM-2229-17 and IMM-2977-17, and, giving the judgment the Federal Court ought to have given, I 
would dismiss the applications for judicial review. I would dismiss the cross-appeal. As this is a matter arising under the Act 
and there are no special circumstances supporting an award of costs, I would make no award of costs. 

Marc Noël C.J.: 
I agree 

J.B. Laskin J.A.: 
I agree 
 

Appeal allowed; cross-appeal dismissed. 
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Subject: Corporate and Commercial; Civil Practice and Procedure 
 
Headnote 
 
Corporations --- Practice and procedure in actions involving corporations — Costs — Security for costs — Grounds — 
Financial status 

Practice --- Practice on interlocutory motions and applications — Evidence on motions and applications — General 

Corporations --- Practice and procedure in actions involving corporations — Costs — Security for costs — Jurisdiction and 
discretion 

APPEAL by defendant from order of Senior Master dismissing motion for security for costs. 
 

Nordheimer J.: 
 
Endorsement 
 

1      The defendant appeals from the order of Senior Master Sedgwick dated September 9, 1999 wherein the Senior Master 
dismissed the defendant’s motion to require the plaintiff to post security for the costs of this action pursuant to either rule 
56.01(1)(d) or (e) of the Rules of Civil Procedure. 
 
2      It is admitted that the plaintiff is a shell corporation without sufficient assets to satisfy an order for the payment of costs 
if obtained by the defendant. Consequently, the defendant has a prima facie right under rule 56.01(1)(d) to require the 
plaintiff to post security for costs. The Senior Master did not require the security to be posted on two grounds: (i) that the 
plaintiff is impecunious and (ii) that the defendant delayed in bringing the motion. 
 
3      This action was commenced in February, 1995. In September, 1995 there were three motions heard (coincidentally by 
Master Sedgwick). One was a motion to stay the action by the defendant which was dismissed. Another was a motion by the 
plaintiff for leave to have its principal, Jack Ladowsky, act for the corporation which motion was granted. The third motion 
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was for security for costs brought by the defendant which motion was not reached and was therefore adjourned sine die. 
 
4      Thereafter there was a mediation conference held between the parties which lead to an offer to settle being made to the 
plaintiff. No further steps were taken by the plaintiff for two years after that event. In April, 1998, the plaintiff served a notice 
appointing a solicitor of record. This event was met almost immediately by advice from the solicitors for the defendant that it 
would be renewing its motion for security for costs. 
 
5      On the issue of whether the plaintiff is impecunious, I first note that the onus of establishing that fact rests squarely on 
the plaintiff. The evidence here shows that Mr. Ladowsky has a history of moving his business activities from company to 
company if and when his business runs into financial difficulties. The record also demonstrates that Mr. Ladowsky has been 
anything but forthcoming regarding his assets and income. He has deflected many legitimate questions on this issue and has 
given contradictory evidence in answer to other ones. The available evidence does, however, establish that: 

(a) Mr. Ladowsky currently operates a business under the name of J.L. Hudson which business is similar if not identical 
to the business that was originally conducted by the plaintiff. Mr. Ladowsky is the sole director of this new business. 
However, the shares of this new business are owned 40% by his wife and 60% by his two daughters; 

(b) Mr. Ladowsky earns an income from this business; 

(c) Mr. Ladowsky and his wife own four condominiums on Bloor Street East in Toronto which have a fair market value 
of $950,000.00 and in which there is equity of $450,000.00; 

(d) Mr. Ladowsky and his wife earn rental income from three of these condominiums of approximately $70,000.00 per 
year. 

 
6      The evidence also establishes that Mrs. Ladowsky owns 10% of the shares of the plaintiff (the other 90% being owned 
by Mr. Ladowsky), that she was a director of the plaintiff and that she took an active part in the business conducted by the 
plaintiff. 
 
7      Before turning to a consideration of the law applicable to this motion, I should mention that some of the above 
information only came to the defendant’s attention when counsel for the plaintiff answered various undertakings arising from 
the cross-examination of Mr. Ladowsky. The answers to those undertakings were only delivered to counsel for the defendant 
on the day before the motion for security for costs was argued before the Senior Master. The Senior Master, on his own 
motion, refused to allow counsel for the defendant to refer to the answers to the undertakings apparently simply because they 
were not part of the material filed in support of the motion. 
 
8      In my view, the Senior Master was in error in his position. First, in the absence of any objection by the plaintiff, I do not 
believe that the Senior Master ought to have, on his own, refused to allow the material to be put before him. Second, it is 
clear that answers to undertakings form part of the evidence given on an examination. Therefore they properly formed part of 
the record on the motion — see Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee of) (1998), 17 C.P.C. (4th) 388 
(Ont. Gen. Div. [Commercial List]) at para. 16. Consequently, the Senior Master ought to have considered this information in 
reaching his decision. I therefore allowed counsel for the defendant to refer to this information on the appeal and, in fairness 
to counsel for the plaintiff, he did not object to my so doing. 
 
9      The requirement by which the plaintiff must establish impecuniosity is set out in the decision of the Divisional Court in 
Kurzela v. 526442 Ontario Ltd. (1988), 66 O.R. (2d) 446 (Ont. Div. Ct.) where McRae, J. said at p. 447: 

We agree that it is not a frivolous claim. However, it appears that the motions court judge did not consider the fact that 
once it is established that the corporate claimant has insufficient assets, the onus then shifts to the claimant to show that 
money may not be available to it from the shareholder or shareholders of the company, to fund the action and to post a 
security for costs, as the courts have repeatedly held. 

This principle has been applied in many cases since including Hallum v. Canadian Memorial Chiropractic College (1989), 
70 O.R. (2d) 119 (Ont. H.C.) and Niskanen Builders Ltd. v. Rodin (1996), 3 C.P.C. (4th) 166 (Ont. Gen. Div.) 
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10      Consequently, the assets that are available both to Mr. Ladowsky and to Mrs. Ladowsky, as the two shareholders of the 
plaintiff, are relevant to the determination of whether the plaintiff corporation is, in fact, impecunious. While Mr. Ladowsky 
has some judgments outstanding against him, there is no evidence that Mrs. Ladowsky’s assets are so encumbered. Further, it 
is apparent that there is sufficient equity in the four condominiums which Mr. & Mrs. Ladowsky own to provide a source of 
funds to meet an order for security for costs. In my view, therefore, the Senior Master was clearly wrong in his conclusion 
that the plaintiff was unable to raise funds and therefore had established that it was impecunious. 
 
11      The other issue relied upon by the Senior Master was that the defendant had delayed in returning the motion for 
hearing. He relied on this point on the decision in 423322 Ontario Ltd. v. Bank of Montreal (1988), 65 O.R. (2d) 136 (Ont. 
Master). I make two points with respect to that authority. First, I would note that an appeal was taken from that decision. On 
the appeal, Mr. Justice Granger concluded that the Master was in error in the reasons for his decision and proceeded to hear 
the matter afresh. However, he then reached the same conclusion as had the Master — see 423322 Ontario Ltd. v. Bank of 
Montreal (1988), 66 O.R. (2d) 123 (Ont. H.C.). The second and more important point is that the facts in that case are 
fundamentally different than those that are before me. In that case, the action was eight years old, the examinations for 
discovery had been completed and the action had been set down for trial by the time that the motion for security for costs was 
first brought. In addition, the trial date was only three months away by the time that the appeal was heard. Further, there was 
evidence before the court in that case that the plaintiff had been prejudiced by the delay. 
 
12      In the case before me, the production of documents has not been completed and no examinations for discovery have 
been held. Further, the motion was originally returnable only a few months after the action had been commenced. Finally, 
there is no evidence that the plaintiff has been prejudiced from any delay. The plaintiff was never lulled into any sense that 
security for costs would not be sought. On the contrary, the plaintiff has known throughout that they would be sought. In my 
view, therefore, the issue of delay does not arise on these facts. 
 
13      There was some argument on this motion directed at the merits of the plaintiff’s claim. In my view, that issue has 
limited relevance to a motion for security for costs based on subrule (d) which I have considered here as opposed to subrule 
(e) which, because of my conclusion, I do not have to consider. To the degree that it does have relevance, however, I will 
only say that although I would not characterize the claim of the plaintiff as frivolous, it does seem that there are some 
substantial hurdles that the plaintiff will have to overcome to establish liability on the defendant not the least of which is the 
term of the Operation of Account agreement that the plaintiff signed and which appears to authorize the bank to share the 
very information of which the plaintiff complains in this action. 
 
14      I therefore allow the appeal and set aside the order of the Senior Master. 
 
15      I have reviewed the draft bill of costs provided by the defendant. I consider that it is generally reasonable except for 
the amounts provided for dealing with the three motions I referred to above which includes the motion for security for costs. I 
consider those amounts to be much too high. Indeed when it comes to the costs of the motion for security for costs, I intend to 
deal with it separately. I would therefore discount those amounts which would leave the bill of costs in the amount of 
approximately $55,000.00. I therefore order that the plaintiff is to post security for costs in the amount of $55,000.00 payable 
as follows: 

(a) $15,000.00 within 60 days of the date of the release of these reasons to cover the period through to the completion of 
the examinations for discovery and; 

(b) $40,000.00 prior to the plaintiff listing this action for trial. 

This costs may be posted by way of cash or by way of an irrevocable letter of credit in a form satisfactory to the defendant. 
 
16      I would award the costs of the motion before the Senior Master and of this appeal to the defendant fixed in the total 
amount of $1,500.00 and payable forthwith by the plaintiff. 
 

Appeal allowed. 
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Subject: Evidence; Torts 
 
Headnote 
 
Evidence --- Proof — Inferences — Spoliation 
Plaintiff entered defendant’s premises to carry out contractual responsibilities of his employer — Plaintiff suffered personal 
injuries when he fell from ladder supplied by defendant while performing work-related tasks at defendant’s premises — 
Photographs of ladder taken shortly after fall showed right leg collapsed inward, but defendant discarded ladder shortly after 
accident, and it was not available for inspection by experts — Defendant asserted it discarded ladder because it was unsafe to 
use after accident — Chambers judge did not place much reliance on expert evidence given none of them could examine 
ladder — Plaintiff brought action for damages — Defendants’ application for summary judgment was granted and plaintiff’s 
action was dismissed — Chambers judge concluded plaintiff did not prove defendants breached duty of care whether in 
occupiers’ lability or negligence and defendant did not prove that any breach was cause of injuries — Chambers judge did 
not draw adverse inference against defendants based on disposal of ladder and found defendant rebutted presumption of 
spoliation — Plaintiff appealed — Appeal dismissed — There was no error in principle in Chambers judge’s analysis when 
he determined he would not draw adverse inference against defendants based on disposal of ladder — Fact plaintiff may have 
had no intention to sue at point ladder was destroyed did not preclude possibility that spoliation may have occurred — In 
circumstances where litigation was not commenced, any number of factors could bear on whether court was satisfied that 
circumstances justified placing onus on spoliator to explain destruction as being for reason other than to affect litigation — It 
was for trier of fact to assess whether facts were sufficiently suspicious to raise presumptive adverse inference and, if so, 
whether party responsible for destruction of records satisfactorily explained that act, which was precisely analysis undertaken 
by Chambers judge — Chambers judge specifically stated that he accepted defendant’s explanation for reasons for disposing 
of ladder — Findings of fact made by Chambers judge were not product of palpable and overriding error. 

Torts --- Negligence — Duty and standard of care — Duty of care 
Plaintiff entered defendant’s premises to carry out contractual responsibilities of his employer — Plaintiff suffered personal 
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injuries when he fell from ladder supplied by defendant while performing work-related tasks at defendant’s premises — 
Photographs of ladder taken shortly after fall showed right leg collapsed inward, but defendant discarded ladder shortly after 
accident, and it was not available for inspection by experts — Defendant asserted it discarded ladder because it was unsafe to 
use after accident — Chambers judge did not place much reliance on expert evidence given none of them could examine 
ladder — Plaintiff brought action for damages — Defendants’ application for summary judgment was granted and plaintiff’s 
action was dismissed — Chambers judge found plaintiff was contractual entrant and concluded plaintiff did not prove 
defendants breached duty of care whether in occupiers’ lability or negligence and defendant did not prove that any breach 
was cause of his injuries — Chambers judge found that any defect that may have existed in ladder was not readily observable 
— Plaintiff appealed — Appeal dismissed — Chambers judge did not err in holding that, if defendants breached duty of care, 
evidence did not establish such breach caused plaintiff’s injuries — Causes of action in occupiers’ liability and negligence 
required plaintiff to show breach of duty owed to him and that breach of duty caused injuries — While defendant’s duty to 
plaintiff did not take form of absolute warranty that ladder was safe, defendant had obligation to adopt reasonable system of 
inspection of ladder — Defendant’s admission that it had no system in place led to conclusion that defendant breached duty 
of care it owed to plaintiff but it was not enough that defendant breached its duty of care as breach also had to be cause of 
plaintiff’s injuries — Giving plaintiff benefit of assumption that he would prevail in his challenge to Chambers judge’s 
conclusions regarding expert testimony and it could be said that ladder contained defect, plaintiff’s experts offered no direct 
evidence to support contention that (assumed) defect in ladder would have been detected by appropriate system of inspection 
— Even if all evidence were admitted, it still did not prove that something defendant did, or failed to do, caused fall — 
Evidence did not support idea that defendant should have had in place system of inspection that would have resulted in 
detection of microcracks or small deformities. 

Torts --- Specific forms of liability — Occupiers’ liability — Miscellaneous 
Plaintiff entered defendant’s premises to carry out contractual responsibilities of his employer — Plaintiff suffered personal 
injuries when he fell from ladder supplied by defendant while performing work-related tasks at defendant’s premises — 
Photographs of ladder taken shortly after fall showed right leg collapsed inward, but defendant discarded ladder shortly after 
accident, and it was not available for inspection by experts — Defendant asserted it discarded ladder because it was unsafe to 
use after accident — Chambers judge did not place much reliance on expert evidence given none of them could examine 
ladder — Plaintiff brought action for damages — Defendants’ application for summary judgment was granted and plaintiff’s 
action was dismissed — Chambers judge found plaintiff was contractual entrant and concluded plaintiff did not prove 
defendants breached duty of care whether in occupiers’ lability or negligence and defendant did not prove that any breach 
was cause of his injuries — Chambers judge found that any defect that may have existed in ladder was not readily observable 
— Plaintiff appealed — Appeal dismissed — Chambers judge did not err in holding that, if defendants breached duty of care, 
evidence did not establish such breach caused plaintiff’s injuries — Causes of action in occupiers’ liability and negligence 
required plaintiff to show breach of duty owed to him and that breach of duty caused injuries — While defendant’s duty to 
plaintiff did not take form of absolute warranty that ladder was safe, defendant had obligation to adopt reasonable system of 
inspection of ladder — Defendant’s admission that it had no system in place led to conclusion that defendant breached duty 
of care it owed to plaintiff but it was not enough that defendant breached its duty of care as breach also had to be cause of 
plaintiff’s injuries — Giving plaintiff benefit of assumption that he would prevail in his challenge to Chambers judge’s 
conclusions regarding expert testimony and it could be said that ladder contained defect, plaintiff’s experts offered no direct 
evidence to support contention that (assumed) defect in ladder would have been detected by appropriate system of inspection 
— Even if all evidence were admitted, it still did not prove that something defendant did, or failed to do, caused fall — 
Evidence did not support idea that defendant should have had in place system of inspection that would have resulted in 
detection of microcracks or small deformities. 

APPEAL by plaintiff from judgment reported at Casbohm v. Winacott Spring Western Star Trucks (2019), 2019 SKQB 44, 
2019 CarswellSask 95, [2019] 9 W.W.R. 714 (Sask. Q.B.), granting defendant’s application for summary judgment and 
dismissing plaintiff’s action. 
 

Leurer J.A.: 
 
I. INTRODUCTION 
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1      On June 18, 2004, Wesley Casbohm suffered personal injuries when he fell from a ladder while performing 
work-related tasks. The injury occurred at the business premises occupied by Winacott Spring Western Star Trucks 
[Winacott] and owned by GEO Holdings Ltd. [GEO]. Winacott had provided the ladder to Mr. Casbohm. 
 
2      In 2006, Mr. Casbohm commenced an action against Winacott, GEO and others for his injuries. In 2017, thirteen years 
after the accident and various amendments to the pleadings, Winacott and GEO applied for summary judgment dismissing 
the claim against them. Mr. Casbohm brought his own application for summary judgment “on the basis that the expert 
evidence filed by [Mr. Casbohm] support[ed] the claim that ... the ladder ... suddenly collapsed”, resulting in his injuries. 
While they disagreed on many things, both sides agreed that issues of liability should be determined by the Court using the 
summary judgment procedure. 
 
3      A Court of Queen’s Bench Chambers judge gave judgment dismissing Mr. Casbohm’s claim: Casbohm v. Winacott 
Spring Western Star Trucks, 2019 SKQB 44, [2019] 9 W.W.R. 714 (Sask. Q.B.) [Chambers Decision]. He concluded that he 
was “not satisfied that Mr. Casbohm has proven that it is more likely than not that the defendants breached the duty of care 
that they owed him — whether in occupier’s liability or in negligence — and nor has he proven that any such breach was the 
cause of his injuries” (at para 162). 
 
4      Mr. Casbohm now appeals to this Court. He argues that the Chambers judge committed several errors, principally in 
relation to the treatment of the expert evidence. He says that, after correction for these errors, summary judgment should 
issue in his favour. 
 
5      For the reasons that follow, I would dismiss Mr. Casbohm’s appeal. 
 
II. BACKGROUND 
 
A. The accident 
 

6      In 2004, Mr. Casbohm was working as a truck driver. His United States-based employer had been contracted to deliver 
three new tractor trailer units from Portland, Oregon to Winacott’s dealership located in Saskatoon, Saskatchewan. 
 
7      Mr. Casbohm presented himself at Winacott’s business site with the tractor trailer units on June 18, 2004. Among Mr. 
Casbohm’s delivery obligations was to re-install exhaust stacks that had been removed for transportation purposes from two 
of the three tractor trailer units. To accomplish this task, Mr. Casbohm was required to mount a ladder while holding the 
exhaust stack, stand on it while performing the installation and then descend. These steps would be repeated four times. To 
do all of this, Mr. Casbohm used an 8-foot fiberglass ladder provided to him by Winacott. 
 
8      The third exhaust stack assembly installed by Mr. Casbohm was located on the right-hand side of one of the tractor 
trailer units. Its installation required Mr. Casbohm to work towards the left side of the ladder. After Mr. Casbohm had 
finished the installation and was about to descend, the ladder tipped to Mr. Casbohm’s right, away from the truck. Mr. 
Casbohm fell to the ground. It is common ground that Mr. Casbohm was injured in the fall, although there remains a dispute 
as to the nature and extent of those injuries. 
 
9      Before the fall, neither Mr. Casbohm nor any employee of Winacott had observed any damage to, or defect with, the 
ladder. Photographs of the ladder, taken shortly after the fall, showed its right leg to have collapsed inward and that it had 
other damage. The ladder was later discarded by Winacott and was not available for inspection by any of the experts that the 
parties later retained. 
 
10      After the fall, Mr. Casbohm was taken to the hospital. He returned to Winacott’s facility the next day to gather his 
belongings. He did not ask to see the ladder or say anything about making a claim. He had no further contact with anyone 
from Winacott or GEO until after he had issued his statement of claim on June 16, 2006. 
 
B. Mr. Casbohm’s claim and the summary judgment applications 
 

AR4864

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2047640571&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Casbohm v. Winacott Spring Western Star Trucks, 2021 SKCA 21, 2021 CarswellSask 54  
2021 SKCA 21, 2021 CarswellSask 54, [2021] 4 W.W.R. 506, 327 A.C.W.S. (3d) 557 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4 

 

11      Mr. Casbohm initially named Winacott, GEO and the ladder’s manufacturer as defendants. The statement of claim was 
amended several times and Mr. Casbohm later discontinued his action against the manufacturer. By the time the summary 
judgment applications came before the Chambers judge, Mr. Casbohm was claiming “in occupiers’ liability” that Winacott 
and GEO had breached the duty resting on them “to keep their property and premises as safe as reasonable care and skill on 
their part could make them” and that Winacott had been negligent. 
 
12      In their statement of defence, Winacott and GEO denied that they had breached any duty owed to Mr. Casbohm or that 
any breach of duty on their part had caused the fall to occur. They further alleged that Mr. Casbohm’s claim was barred by s. 
44 of The Workers’ Compensation Act, 1979, SS 1979, c W-17.1 (now s. 43 of The Workers’ Compensation Act, 2013, SS 
2013, c W-17.1) and by provisions of the agreement between Mr. Casbohm’s employer and Winacott governing the transport 
of the units. 
 
13      In July of 2017, Winacott and GEO applied for summary judgment dismissing Mr. Casbohm’s claim. In support, they 
relied on admissions made by Mr. Casbohm at his questioning in September of 2011, and the evidence of several of its 
employees, as well as that of a licensed mechanical engineer, Stanley Kiska. 
 
14      Corey Bubnick, one of Winacott’s principals, gave evidence as to several of its standard procedures, and that Mr. 
Casbohm had been given use of the 8-foot ladder from which he had fallen as well as a larger 12-foot ladder. He stated that it 
was his “understanding, having spoken with current and former Winacott staff, that [the 8-foot ladder from which Mr. 
Casbohm had fallen] was discarded shortly after Mr. Casbohm’s fall, as it had been damaged from the fall and was not safe 
for further use”. At that time, “Winacott had no notice that Mr. Casbohm intended on advancing a claim against Winacott”. 
 
15      Ron Kozlowski was the sales manager of Winacott at the time and was on site when Mr. Casbohm fell. He stated that 
he had “instructed Mr. Casbohm to use the 12-foot ladder to install the exhaust extensions”. Later, he came to check on Mr. 
Casbohm and found the 8-foot ladder laying on its side and with one of its bottom legs “bent inward”. Mr. Kozlowski said he 
found Mr. Casbohm sitting on a flat deck trailer and that Mr. Casbohm had “stated that he ‘fell off the ladder’” and “appeared 
to have a small cut on his head” but “did not appear disoriented and did not seem distressed”. Mr. Kozlowksi took 
photographs “to document the scene around where Mr. Casbohm fell as [he] found it”. 
 
16      Mr. Kiska identified the make, model and specification of the ladder using the photographs taken after the fall. Mr. 
Kiska had conducted several experiments using ladders of a like model. One of these experiments “demonstrated the effect of 
a 51 lb. weight falling onto the [ladder’s] side rail as the ladder tipped over”. Mr. Kiska offered several opinions, including 
that the “damage to the Ladder was most likely caused by Mr. Casbohm’s fall onto it, and not the precipitating cause of Mr. 
Casbohm’s fall”. 
 
17      Mr. Casbohm made his own application for summary judgment seeking to have the issue of liability determined in his 
favour, with the quantification of damages to be determined in a subsequent trial. He was given leave to cross-examine the 
defendants’ affiants on their affidavits. This occurred, and the transcripts of the cross-examinations formed part of the 
evidentiary basis for the Chambers judge’s decision. Mr. Casbohm also filed evidence in relation to both summary judgment 
applications, including evidence from the examination for discovery of the defendants’ proper officer, his own affidavit and 
several lay and expert witnesses’ affidavits. 
 
18      Mr. Casbohm stated that, for the purposes of the installation of the exhaust stacks, he was directed by Winacott to use 
an 8-foot ladder. Although a 12-foot ladder was later set up beside the truck, it only came to his attention after his fall. He 
stated he remembered standing on the sixth rung of the ladder when installing the first two exhaust stacks but did not 
“actually remember which rung [he] stood on to tighten the clamp on the third exhaust stack”. He corrected his evidence 
given in an earlier affidavit that “implied” he had been standing on the seventh rung. In relation to the fall itself, he said he 
remembered that he had “finished installing the exhaust stack on the passenger side of the front red truck and, with [his] 
ratchet in [his] right hand, [he] was about to go down the ladder”, but he had “no recollection of the fall”. He was knocked 
unconscious. After he regained consciousness, although injured, at the request of Winacott, he completed the installation of 
the fourth exhaust stack using the undamaged 12-foot ladder. He was later taken to the hospital. Mr. Casbohm received some 
compensation for his injuries from his employer’s workers’ compensation scheme. In a second affidavit, Mr. Casbohm stated 
that the only reason he had used the 8-foot ladder was “because the Sales Manager instructed me to do so”. He also gave 
evidence of the “extensive injuries” he had suffered as a result of the fall and that he has “been and continue[s] to be unable 
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to work”. 
 
19      Matthew Troha, an officer of the successor company of Mr. Casbohm’s employer, gave evidence as to the contractual 
relationship with Winacott. 
 
20      Mark Hughes was tendered by Mr. Casbohm as a “registered professional mechanical engineer”, qualified to express 
opinions on the “engineering mechanics of a ladder”, the “mechanics of a fall involving a ladder and associated damage” and 
“[f]ailure analysis related to the design and construction of ladders”. He was asked to provide opinions as to the “likely cause 
of the ladder collapse” and the “likely cause of the damage to the ladder”. Mr. Hughes’ principal conclusion was that 
“[p]re-existing damage of the ladder side-rail, as opposed to an imbalance of Mr. Casbohm or his movements, resulted in a 
moment of instability, leading to Mr. Casbohm’s fall”. He also prepared a report to rebut Mr. Kiska’s evidence. 
 
21      Mr. Casbohm also tendered Rebecca Moss as a registered professional bio-mechanical engineer qualified to express 
opinions on the “injury bio-mechanics of a ladder fall”, the “bio-mechanics of a person falling off a ladder” and “[i]njury 
causation in connection with contact related to a fall from a ladder”. Ms. Moss offered several opinions, including that the 
“ladder tipping was not induced by Mr. Casbohm’s movements alone, rather it was a combination of reasonable movements 
from Mr. Casbohm and a pre-existing weakness of the ladder” and that “Mr. Casbohm’s injuries were indicative of him 
having landed on the nearby bumpers, suggesting that Mr. Casbohm fell with the ladder, staying near its top as it tipped and 
fell to the right”. The latter opinion was offered to respond to Mr. Kiska’s opinion that Mr. Casbohm had fallen on top of the 
ladder. 
 
22      The defendants did not seek to cross-examine any of Mr. Casbohm’s witnesses on their affidavits. They did, however, 
object to the admissibility of Mr. Hughes’ and Ms. Moss’ evidence. They also filed a reply report of Mr. Kiska that 
commented on the allegation of prior damage to the ladder, including whether damage might have been undetectable to the 
eye, the cause of the damage shown in the photographs, the unavailability of the ladder for inspection, the effects of loose 
gravel, ladder “racking” and the reliability of Mr. Casbohm’s testimony. 
 
C. The Chambers Decision 
 

23      Although the parties had agreed that issues of liability should be determined by the court using the summary judgment 
procedure, the Chambers judge began by considering if it was appropriate for him to do so. He took note of Rule 7-5(1)(b) of 
The Queen’s Bench Rules, which allows the summary judgment procedure to be used in circumstances where “the parties 
agree to have all or part of the claim determined by summary judgment and the Court is satisfied that it is appropriate to grant 
summary judgment”. He concluded that “the evidence, as presented, provide[d] a sufficient basis for [him] to (i) comfortably 
and justly resolve the conflicts in the evidence, and (ii) make the necessary findings of fact to properly analyze the legal 
issues raised”. He found, on this basis, that the evidence was “sufficient ... to make the necessary findings of fact, and apply 
the law to those facts in a proportionate way” (at para 16), and therefore it was appropriate to decide the liability issues using 
the summary procedure. No appeal is taken from this determination. 
 
24      The Chambers judge held that, because Mr. Casbohm had entered onto the defendants’ premises to carry out the 
contractual responsibilities of his employer and Winacott had, by contract, agreed with that employer to provide “adequate 
and sufficient facilities”, Mr. Casbohm was a contractual entrant. As such, the Chambers judge found that the law implied “a 
term that the premises are as safe for the purpose as reasonable care and skill on the part of the occupier can make them” (at 
para 32). The Chambers judge took stock of The Occupational Health and Safety Act, 1993, SS 2013, c O-1.1 (now The 
Saskatchewan Employment Act, SS 2013, c S-15.1) and The Occupational Health and Safety Regulations, 1996, RRS c O-1.1 
Reg 1, and then concluded: 

[47] Taking those standards into account, along with the nature of Mr. Casbohm’s employment and the provisions of the 
contract, in my view, Winacott owed Mr. Casbohm a duty to provide a working environment that was as safe as 
reasonably possible, in all the circumstances. This would include: 

(i) Providing a ladder sturdy enough, and tall enough, to perform the required tasks safely; 

(ii) Taking reasonable measures to ensure that the ladder was compliant with safety standards, mechanically sound, 
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and free from damage or defects; 

(iii) Taking reasonable measures to provide a safe place for Mr. Casbohm to work, meaning a surface that was 
reasonably solid, level and free from other conditions that would be likely to contribute to ladder instability, and 
free from any unusual hazards. 

[48] In my view, however, that duty did not extend so far as to require that Winacott provide Mr. Casbohm with a 
detailed history of when the ladder was last inspected, or provide a warning or disclaimer about its fitness. Nor did it 
require Winacott to provide instruction on the safe use of a ladder. Mr. Casbohm was an experienced worker, and a 
stepladder is not a complicated piece of equipment. Nor did the duty on Winacott require it to provide someone to hold 
the ladder while Mr. Casbohm worked on it. 

 
25      The Chambers judge then turned to answering the question of whether Mr. Casbohm had established that the 
defendants had breached these duties and, if so, whether such breaches caused Mr. Casbohm’s injury. 
 
26      The Chambers judge concluded that he did not need to resolve the dispute over whether Winacott’s employee had 
offered or instructed Mr. Casbohm to use the 12-foot ladder since he was “satisfied from the evidence that the 8-foot ladder 
was adequate for the task Mr. Casbohm was performing” (at para 54). He found that “there was nothing out of the ordinary in 
terms of the ground conditions around the second tractor unit” (at para 72). He also found that “Mr. Casbohm was not likely 
higher than the sixth rung from the ground at any point while on the stepladder” for the simple reason that he “would not 
have needed to be in order to complete the task” (at para 73), but he could not “draw any conclusions about the location of 
his body on the ladder, or what movements he was engaged in just before the fall” (at para 74). 
 
27      The Chambers judge qualified each of the proffered experts to give expert opinion evidence but limited the scope of 
each witness’ testimony. Overall, the Chambers judge concluded as follows: 

[152] In summary, I do not find the expert evidence in this case to be particularly helpful. There is little to no reliable 
evidence as to what actually occurred at the time Mr. Casbohm fell. He remembers little of it, and nobody else saw it 
happen. None of the expert witnesses was able to examine the ladder. In fact, their only observations of the ladder came 
from a handful of photographs taken after the incident, which do not even particularly focus on the condition of the 
ladder. Furthermore, there are other problems with the reliability and credibility of all three expert witnesses, which I 
have discussed previously. Accordingly, I find myself unable to place much reliance on the expert evidence. 

 
28      The Chambers judge stated that, contrary to the submission of Mr. Casbohm, he was “not prepared to draw an adverse 
inference against the defendants based on the disposal of the ladder” (at para 156). Although the ladder had been disposed of 
shortly after the accident, the Chambers judge did “not accept that this was done with the prospect of litigation in mind” (at 
para 157). Instead, he accepted Winacott’s evidence that “the reason for the disposal was that the ladder was clearly damaged 
beyond repair, and was no longer safe to use” (at para 158) and “[w]hile Winacott was aware that Mr. Casbohm had fallen 
and suffered injuries, I cannot conclude that Winacott was aware of the extent of those injuries at the time the ladder was 
discarded” (at para 159). All of this satisfied the Chambers judge that Winacott had “rebutted the presumption of spoliation” 
(at para 160). 
 
29      After all of this, the Chambers judge summarized his conclusions as follows: 

[161] After considering all of the evidence, I am able to draw the following conclusions: 

1. Mr. Casbohm was provided with a ladder that was adequate for the task he was required to perform. The ladder 
appeared to meet required safety standards. 

2. The location which Winacott provided for Mr. Casbohm to conduct his tasks contained no unusual hazards, and 
there is no evidence that the ground conditions were soft, slippery, noticeably sloped, or otherwise unstable. 

3. Mr. Casbohm has no recollection of exactly how the fall occurred. 

AR4867



Casbohm v. Winacott Spring Western Star Trucks, 2021 SKCA 21, 2021 CarswellSask 54  
2021 SKCA 21, 2021 CarswellSask 54, [2021] 4 W.W.R. 506, 327 A.C.W.S. (3d) 557 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7 

 

4. Nobody else saw the fall occur. 

5. There is no evidence of any pre-existing damage to the ladder. None had ever been reported, and there is no 
evidence that anyone ever observed any damage prior to Mr. Casbohm’s fall. 

6. There are two contradictory lines of expert opinion in evidence; one of which says the fall was the result of 
pre-existing damage; and one of which says that Mr. Casbohm’s fall caused the damage, not vice versa. I do not 
find either line of opinion evidence to be particularly compelling, because of many deficiencies affecting the 
credibility and reliability of that evidence, on both sides. 

7. The disposal of the stepladder, in the circumstances, does not support the drawing of an adverse inference 
against the defendants. 

[162] In short, I am not satisfied that Mr. Casbohm has proven that it is more likely than not that the defendants 
breached the duty of care that they owed him — whether in occupier’s liability or in negligence — and nor has he 
proven that any such breach was the cause of his injuries. Mr. Casbohm’s claim must fail. 

[163] Having reached that conclusion, it is not necessary that I address the defendants’ arguments that the claim is 
statute-barred by the provisions of The Workers’ Compensation Act, 1979, SS 1979, c W-17.1 (since rep) or that the 
claim is prohibited by the Contract Carriage Agreement. 

(Emphasis in original) 

 
III. ISSUES 
 

30      In my respectful view, the outcome of Mr. Casbohm’s appeal is dictated by the answers to two questions: 

(a) Did the Chambers judge err in his treatment of the spoliation issue? 

(b) Did the Chambers judge err in holding that, if the defendants breached a duty of care, the evidence did not establish 
that such breach caused Mr. Casbohm’s injuries? 

 
IV. ANALYSIS 
 
A. Did the Chambers judge err in his treatment of the spoliation issue? 
 

31      The Chambers judge recognized that “[o]ne factor that impacts significantly on the quality of the expert evidence in 
this case — for both sides — is the fact that the experts were not able to inspect the ladder that Mr. Casbohm was using at the 
time of the fall” (at para 153). Before the Chambers judge, Mr. Casbohm argued that, “because Winacott disposed of the 
ladder knowing that it contained evidence relevant to a claim that would potentially be brought against them by him, an 
inference should be drawn that any evidence the examination of the ladder would have provided would be damaging to 
Winacott’s position” (at para 154). However, the Chambers judge held that he was “not prepared to draw an adverse 
inference against the defendants based on the disposal of the ladder” (at para 156). 
 
32      The Chambers judge explained this conclusion as follows: 

[157] It is clear that after Mr. Casbohm suffered his fall, Winacott disposed of the ladder in fairly short order, but I do 
not accept that this was done with the prospect of litigation in mind. First, Mr. Casbohm admitted during questioning on 
September 14, 2011, that after the accident, he did not ask to see the ladder, and nor did he give any indication to anyone 
at Winacott that he contemplated making a claim against them. In fact, following the incident of June 18, 2004, Mr. 
Casbohm had no contact with anyone at Winacott until the statement of claim was issued nearly two years later (see 
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questions 798-809). 

[158] Second, I accept the evidence of Cory [sic] Bubnick, who said that the reason for the disposal was that the ladder 
was clearly damaged beyond repair, and was no longer safe to use. I expect that, in hindsight, it may well have been 
better to retain the ladder, so that it could be examined, but I am unable to conclude that Mr. Bubnick or Winacott were 
contemplating litigation against them at the time of disposal. 

[159] While Winacott was aware that Mr. Casbohm had fallen and suffered injuries, I cannot conclude that Winacott 
was aware of the extent of those injuries at the time the ladder was discarded. And, it was nearly two years after the fall 
before Mr. Casbohm began his action. There is nothing in the evidence to suggest that Mr. Bubnick or anyone at 
Winacott were given notice of Mr. Casbohm’s intention to bring a claim, or that they had any sort of awareness of 
pending litigation that would support an inference that disposal of the ladder was done with the intention to conceal 
evidence. 

[160] In short, I am satisfied that Winacott has rebutted the presumption of spoliation. 

 
33      In this Court, Mr. Casbohm attacks the Chambers judge’s conclusion that the doctrine of spoliation provides no aid to 
his case from several directions. First, Mr. Casbohm argues that the Chambers judge’s analysis embeds an error in principle. 
 
34      The Chambers judge had framed his analysis of the spoliation issue with reference to the summary of the law provided 
by Conrad J.A. in McDougall v. Black & Decker Canada Inc., 2008 ABCA 353, 302 D.L.R. (4th) 661 (Alta. C.A.) 
[McDougall], in which she explained that spoliation “currently refers to the intentional destruction of relevant evidence when 
litigation is existing or pending” (at para 29, emphasis added). Mr. Casbohm argues that litigation does not have to be 
existing or pending for spoliation to be invoked. More specifically, he says that it was irrelevant to the spoliation issue 
whether he had an intention to sue as of the date the ladder was destroyed, whether he had communicated an intention to sue 
at that point, or even that he had delayed for two years before he sued. Instead, he says, the question that the Chambers judge 
was required to confront was whether the ladder was destroyed by Winacott so that it would not be available if litigation 
came about. For their part, the defendants championed the Chambers Decision, arguing that spoliation requires litigation to 
be existing or pending and that “[i]t is not enough that litigation be possible”. 
 
35      As I will explain, I would agree with Mr. Casbohm that the fact he may have had no intention to sue at the point the 
ladder was destroyed does not preclude the possibility that spoliation may have occurred. I am also of the view that the 
respondents’ argument on this point proceeds on a misunderstanding as to what Conrad J.A. meant, when she stated that 
spoliation “refers to the intentional destruction of relevant evidence when litigation is existing or pending” (McDougall at 
para 29, emphasis added). However, in my respectful view, this does not assist Mr. Casbohm in his appeal. To explain this 
conclusion, it is helpful to return to several first principles. 
 
36      In a legal context, spoliation refers to the destruction, mutilation, alteration or concealment of evidence. It has been 
historically associated with the maxim omnia praesumuntur contra spoliatorem (all things are presumed against the 
wrongdoer): St. Louis v. R. (1896), 25 S.C.R. 649 (S.C.C.) at 652 [St. Louis]; Spasic Estate v. Imperial Tobacco Ltd. (2000), 
49 O.R. (3d) 699 (Ont. C.A.) at para 10 [Spasic Estate]; and McDougall at para 15. When it occurs, “[s]poliation interferes 
with two major policy goals of the legal system: the establishment and maintenance of a fair trial process and the quest for 
the truth”: British Columbia Law Institute, Report on Spoliation of Evidence, BCLI Report No 34 (Vancouver, November 
2004) at 1. Justice Tallis, in Doust v. Schatz, 2002 SKCA 129 (Sask. C.A.) at para 27, (2002), 227 Sask. R. 1 (Sask. C.A.) 
[Doust], succinctly stated that spoliation “undermines the prospect of a fair trial”. 
 
37      For this reason, a party whose interest has suffered due to spoliation may be entitled to one of several remedies. One of 
these is the imposition of a rebuttable presumption of fact that the lost or destroyed evidence “would not assist” (McDougall 
at para 29(2)), or “would have been damaging to” (Spasic Estate at para 10) the party responsible for the fact the evidence is 
not available to the party opposite or the court. 
 
38      Most Canadian jurisprudence dealing with spoliation is rooted in St. Louis, which was helpfully summarized in 
McDougall as follows: 
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[18] St. Louis, therefore, stands for the following proposition. Spoliation in law does not occur merely because evidence 
has been destroyed. Rather, it occurs where a party has intentionally destroyed evidence relevant to ongoing or 
contemplated litigation in circumstances where a reasonable inference can be drawn that the evidence was destroyed to 
affect the litigation. Once this is demonstrated, a presumption arises that the evidence would have been unfavourable to 
the party destroying it. This presumption is rebuttable by other evidence through which the alleged spoliator proves that 
his actions, although intentional, were not aimed at affecting the litigation, or through which the party either proves his 
case or repels the case against him. 

In this province, see: Doust at paras 27-29; Triple 3 Holdings Ltd. v. Paccar Inc., 2014 SKQB 427, 464 Sask. R. 160 (Sask. 
Q.B.) at paras 8-15; and Galenzoski (Litigation Guardian of) v. Awad, 2007 SKQB 436 (Sask. Q.B.) at para 174, (2007), 306 
Sask. R. 79 (Sask. Q.B.) (per Hunter J.A. ex officio) [Galenzoski]. 
 
39      McDougall contains a useful historical review of the case law to that point. Justice Conrad offered the following 
summary of the applicable principles: 

[29] In conclusion, therefore, I would summarize the Canadian law of spoliation in the following way: 

1. Spoliation currently refers to the intentional destruction of relevant evidence when litigation is existing or 
pending. 

2. The principal remedy for spoliation is the imposition of a rebuttable presumption of fact that the lost or destroyed 
evidence would not assist the spoliator. The presumption can be rebutted by evidence showing the spoliator did not 
intend, by destroying the evidence, to affect the litigation, or by other evidence to prove or repel the case. 

3. Outside this general framework other remedies may be available — even where evidence has been 
unintentionally destroyed. Remedial authority for these remedies is found in the court’s rules of procedure and its 
inherent ability to prevent abuse of process, and remedies may include such relief as the exclusion of expert reports 
and the denial of costs. 

4. The courts have not yet found that the intentional destruction of evidence gives rise to an intentional tort, nor that 
there is a duty to preserve evidence for purposes of the law of negligence, although these issues, in most 
jurisdictions, remain open. 

5. Generally, the issues of whether spoliation has occurred, and what remedy should be given if it has, are matters 
best left for trial where the trial judge can consider all of the facts and fashion the most appropriate response. 

6. Pre-trial relief may be available in the exceptional case where a party is particularly disadvantaged by the 
destruction of evidence. But generally this is accomplished through the applicable rules of court, or the court’s 
general discretion with respect to costs and the control of abuse of process. 

(Emphasis added) 

 
40      Justice Conrad’s summary has been referred to by appellate and trial courts from many jurisdictions. It is also cited in 
Sidney N. Lederman, Alan W. Bryant & Michelle K. Fuerst, The Law of Evidence in Canada, 5th ed (Toronto: LexisNexis, 
2018) at §18.155, as well as several other texts. It is hardly surprising, therefore, that the Chambers judge referenced it in the 
Chambers Decision. 
 
41      McDougall involved a claim for damages following a house fire. A fire investigation pointed to several possible causes 
for the fire, including a defective drill manufactured and sold by the defendant entities, collectively referred to as Black & 
Decker. Before a suit was launched claiming the drill as the cause of the fire, the home had been razed to facilitate its 
reconstruction and certain parts of the suspect drill, which had been retained by an investigator hired by the homeowner’s 
insurer, had gone missing. Black & Decker applied to have the action dismissed on the basis of spoliation, claiming it was 
unable to defend itself because it could not properly investigate the fire scene or the drill to determine the probable cause of 
the fire. A Chambers judge granted the application. The Alberta Court of Appeal set this order aside. It concluded that the 
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issue of whether spoliation had occurred and, if it had, what consequences might flow from it, were matters properly dealt 
with at trial. Justice Conrad explained this as follows: 

[37] ... In my view, the chambers judge erred in law in determining that he could dismiss the appellants’ action on the 
basis of spoliation. There was no basis to conclude that the matter of spoliation could not adequately be dealt with at 
trial. Although one could find, impliedly, that the judge did conclude that the acts were intentional to the extent of 
supporting an inference, it is not clear, and the facts upon which that inference could be drawn were sketchy. And 
certainly, there was no evidence upon which the chambers judge could have concluded that Black & Decker could not 
mount a full defence. I would allow the appeal and restore the action. 

 
42      I recite these facts to make three points. The first is that the contentious issue in McDougall was not whether litigation 
was existing or pending when the spoliation occurred, but whether the purpose for the spoliation was to render evidence 
unavailable if litigation arose. The second, and most central, point is that the focus for testing whether litigation was “existing 
or pending” was on what was in the minds of the spoliator. The spoliation issue left for trial was whether any actions taken by 
the homeowner or its insurer might support the drawing of an adverse inference. The issue in this regard was as to the 
motivation of the alleged spoliator. The third point is that the outcome in McDougall did not depend on the degree of 
certainty that had to exist in the mind of the spoliator as to whether litigation might result before a rebuttable inference may 
be drawn. 
 
43      Later cases speak to the latter two of these points. For example, Newbury J.A.’s comments in Chow-Hidasi v. Hidasi, 
2013 BCCA 73, [2013] 4 W.W.R. 1 (B.C. C.A.), one of the cases cited by the respondents, invite an examination of the 
intentions of the spoliator to affect the outcome of litigation, but do not address how likely the prospect of litigation must be 
in the mind of the spoliator: 

[28] I have considerable sympathy for the plaintiff’s position, but in my view the presumption she seeks may not be 
drawn in the circumstances of this case. First, the evidence as to the conditions under which the Jeep was destroyed is 
negligible: there is only the defendant’s hearsay evidence that he was told that it had been destroyed. Most importantly, 
there is no evidence as to whether ICBC was aware the plaintiff would be making a claim or if she made any effort to 
advise them or have the vehicle examined before it was destroyed. (It was Mr. Hidasi who requested that the vehicle not 
be destroyed.) 

[29] On the present state of the law, it is clear that spoliation requires intentional conduct: see St. Louis v. Canada 
(1896), 25 S.C.R. 649; McDougall v. Black & Decker Canada Inc., 2008 ABCA 353at para. 29; Endean v. Canadian 
Red Cross Society (1998) 157 D.L.R. (4th) 465 (B.C.C.A.); Dawes v. Jajcaj, 1999 BCCA 237at para. 68; and the 
discussion in Holland v. Marshall, 2008 BCCA 468at paras. 70-2. (I understand ‘intentional’ to mean ‘with the 
knowledge that the evidence would be required for litigation purposes’.) As stated in McDougall v. Black & Decker, 
“When the destruction is not intentional, it is not possible to draw the inference that the evidence would tell against the 
person who has destroyed it.” (Para. 24). 

(Italicized emphasis in original; underlined emphasis added) 

 
44      This view is supported by the Ontario Superior Court of Justice’s numerous holdings stating that spoliation refers to 
“the destruction or material alteration of evidence or to the failure to preserve property for another’s use as evidence in 
pending or reasonably foreseeable litigation” (for example, Cheung (Litigation Guardian of) v. Toyota Canada Inc. [2003 
CarswellOnt 481 (Ont. S.C.J.)] 2003 CanLII 9439 at para 1 [Cheung], emphasis added; Blais v. Toronto Area Transit 
Operating Authority, 2011 ONSC 1880 (Ont. S.C.J.) at para 72, (2011), 105 O.R. (3d) 575 (Ont. S.C.J.); and Delco 
Automation Inc. v. Carlo’s Electric Ltd., 2014 ONSC 7157 (Ont. S.C.J.) at para 70, (2014), 46 C.L.R. (4th) 284 (Ont. S.C.J.), 
rev’d in part 2016 ONCA 591, 62 C.L.R. (4th) 1 (Ont. C.A.)). 
 
45      Recently, in CMT et al. v. Government of PEI et al., 2020 PECA 12 (P.E.I. C.A.) [CMT], Jenkins C.J. referred first to 
McDougall (at para 43) and then adopted (at para 44) the test for spoliation set out by Newbould J. in Catalyst Capital Group 
Inc. v. Moyse, 2016 ONSC 5271, 35 C.C.E.L. (4th) 242 (Ont. S.C.J. [Commercial List]): 
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[136] ... a finding of spoliation requires four elements to be established on a balance of probabilities, namely: 

(1) the missing evidence must be relevant; 

(2) the missing evidence must have been destroyed intentionally; 

(3) at the time of destruction, litigation must have been ongoing or contemplated; and 

(4) it must be reasonable to infer that the evidence was destroyed in order to affect the outcome of the litigation. 

 
46      Chief Justice Jenkins apparently did not see these “four elements” as being at odds with McDougall; nor do I. So long 
as it is understood that what is relevant is what was in the mind of the alleged spoliator, there seems to be little if any 
difference as to whether litigation was “ongoing or contemplated” (Catalyst Capital Group at para 136(3)) or “existing or 
pending” (McDougall at para 29) or “reasonably foreseeable” (Cheung at para 1). The operative question is whether the 
circumstances justify the reasonable inference that the evidence was destroyed to affect the outcome of litigation. 
 
47      Many facts may bear on whether it is reasonable to draw this inference. These facts may include whether the affected 
party has formed an intention to sue or given notice of that intention to the alleged spoliator. However, neither may be 
required in order for an adverse inference to be drawn. For example, there may be circumstances where, by reason of 
experience with previous litigation or otherwise, the spoliator acts of its own initiative in order to suppress evidence in 
anticipation that litigation may be brought. If the overall circumstances give rise to a reasonable inference that evidence was 
suppressed so that it would be unavailable if litigation were to occur, the spoliator may be called on to provide an innocent 
explanation, failing which the adverse inference may be drawn or other appropriate remedy may be granted. 
 
48      In my respectful view, nothing in McDougall or its progeny detracts from this idea. It is certainly a relevant fact 
whether litigation has been commenced. However, there may be situations, and this seems to be one of them, where the 
eventual plaintiff had not formed any intention, one way or the other, at the point when the evidence was destroyed. There is, 
in the end, no need to focus at all on the intentions of the eventual plaintiff. 
 
49      If the focus is kept on the circumstances surrounding the destruction of the evidence, and what those circumstances say 
about what was in the mind of the alleged spoliator, the Court will be able to determine if “a reasonable inference can be 
drawn that the evidence was destroyed to affect the litigation” (McDougall at para 18). If this inference is reasonably drawn, 
then the spoliator may still be able to rebut it by leading evidence that there is an innocent explanation for the destruction of 
the evidence: see, St. Louis at 652-654; McDougall at para 29; CMT at para 43; and Galenzoski at para 174. 
 
50      Based on all of this, I can agree with Mr. Casbohm that the fact Winacott had no notice of his possible suit, or that he 
delayed for two years in initiating a claim, or even that he may not have formed an intention to sue at the point the ladder was 
destroyed, is not determinative of the question of whether spoliation may have occurred. For these reasons, I would also 
restate ever so slightly the first principle summarized by Conrad J.A. in McDougall (at para 29(1)), to state that “spoliation 
refers to the intentional destruction of relevant evidence when litigation is existing, or in anticipation or with a concern that 
litigation may be brought, so as to justify the inference that the evidence was destroyed to affect the outcome of litigation”. 
 
51      It should be relatively easy to apply this idea when litigation has already been commenced and this fact was known to 
the party that destroyed the evidence. These two facts will generally create the circumstance that justifies the drawing of the 
adverse inference, unless the spoliator provides an explanation that satisfies the court that the destruction was not done to 
affect the litigation. 
 
52      In circumstances where litigation has not been commenced, any number of factors could bear on whether the court is 
satisfied that there are circumstances that justify placing the onus on the spoliator to explain the destruction as being for a 
reason other than to affect the litigation. Without purporting to draw an exhaustive list of such circumstances which might 
create sufficient suspicion to cast such an onus, I will identify several that could, depending on the facts, be significant. 
 
53      The first, and most obvious, would be any fact that influences the likelihood of litigation at the point the evidence was 
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destroyed. If the eventual plaintiff has signalled an intention to sue, there is likely to be little reason to view the party that 
destroyed evidence more favourably than one who did so in the face of litigation that has already been commenced. This may 
well have been what Conrad J.A. had in mind when she spoke of spoliation extending to the destruction of evidence in the 
face of “pending” litigation. However, factors other than notice may bear on the likelihood of litigation. In this regard, it may 
be obvious — because of the nature of an incident, the degree of injury suffered or the field of activity involved — that 
litigation is likely. This idea is reflected in the case law that has stated the requirement to simply be that the litigation be 
“foreseeable”. Another factor may be the timespan between the incident giving rise to the claim and the destruction of the 
evidence. The intentional destruction of evidence immediately after an incident is apt to be more suspicious than when it 
occurs many years later, unless there is an intervening event or circumstance that suggests litigation is imminent or more 
likely than it was previously. Of course, these factors often interconnect. To give but one obvious example, the destruction of 
evidence following a catastrophic incident that is likely to spawn litigation may be viewed differently when it occurs after the 
expiration of applicable limitation periods than when done in its immediate aftermath. 
 
54      Ultimately, it is up to the trier of fact to determine whether, in all of the circumstances, the evidence was intentionally 
destroyed in the face of existing litigation or in anticipation of litigation or with a concern that litigation may be brought. If 
the trier of fact concludes that this is the case, it may give rise to the inference that the destruction occurred to affect that 
litigation and it will then fall on the party responsible for the destruction to show that it did not intend, by destroying the 
evidence, to affect the litigation. The foundational issue is whether the evidence was intentionally destroyed to affect the 
litigation. If it was, spoliation has occurred and the court must then address what remedy is appropriate in the circumstances. 
 
55      When the applicable principles are understood in this way, the questions that the destruction of the ladder raised were 
whether the circumstances surrounding its destruction were such that they gave rise to an inference that the ladder had been 
destroyed to affect possible litigation and, if so, whether Winacott had discharged the onus resting on it to provide an 
innocent explanation for the destruction. The case law tends to treat these as two separate questions. Indeed, the idea that the 
destruction of evidence in the face of existing or anticipated litigation creates a presumption that may be rebutted requires the 
two issues to be kept apart. However, in many circumstances at least, there is a connection between them. In St. Louis, the 
appellant had destroyed documents prior to litigation, yet it was found that he was not a spoliator because the destruction, 
while intentional in the sense it was not accidental, was done in the regular course of business before litigation was 
contemplated. Justice Girouard asked rhetorically, “[w]hy punish the appellant for the innocent doings of the time-keepers, 
who alone and without any suggestion from the appellant have destroyed the so-called original material, or at least the 
greatest portion of it, as mere waste paper?” (at 677). 
 
56      Nothing is gained in this appeal by attempting to fully parse when, or in what circumstances, it is necessary to pull 
these two issues apart. I am comfortable in concluding, from paragraph 157 of the Chambers Decision, that the Chambers 
judge’s clear focus was on whether the destruction of the ladder “was done with the prospect of litigation in mind”. Tellingly, 
the Chambers judge appears to have accepted the fact that the destruction of the ladder was done in circumstances that 
required Winacott to provide an innocent explanation. The Chambers judge concluded his analysis on this point by stating 
that he was “satisfied that Winacott has rebutted the presumption of spoliation” (at para 160, emphasis added). In other 
words, the Chambers judge considered the circumstances to be sufficiently suspicious to require Winacott to satisfy him that 
there was an innocent explanation for the destruction of the ladder. 
 
57      In coming to the conclusion that the presumption of spoliation had been rebutted, the Chambers judge “accept[ed] the 
evidence of Cor[e]y Bubnick, who said that the reason for the disposal was that the ladder was clearly damaged beyond 
repair, and was no longer safe” (at para 158). He also referred to a broad set of circumstances. These included that Mr. 
Casbohm “did not ask to see the ladder, and nor did he give any indication to anyone at Winacott that he contemplated 
making a claim against them” (at para 157), and “[w]hile Winacott was aware that Mr. Casbohm had fallen and suffered 
injuries”, he could not “conclude that Winacott was aware of the extent of those injuries at the time the ladder was discarded” 
(at para 159). All these circumstances are capable of supporting Mr. Bubnick’s evidence that there was an innocent 
explanation for the destruction of the ladder. 
 
58      The analysis undertaken by the Chambers judge in this case is akin to that found in Gutbir v. University Health 
Network, 2010 ONSC 6752 (Ont. S.C.J.) [Gutbir], wherein Wilson J. looked to similar facts in the course of concluding that 
there was nothing sufficiently suspicious to raise an adverse inference against the party that destroyed the records:  

[21] In the case before me, I do not agree that the Plaintiffs have established the necessary elements for the jury to be 
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instructed on the availability of a negative inference. In my opinion, there is no factual underpinning on the evidence 
that would give rise to the availability of a negative presumption arising from spoliation. I come to this conclusion for 
several reasons. The only evidence as to the timing of the destruction of the records is that it took place in May of 2000. 
The first request for the hospital records was in November 2001. It cannot be said that the destruction of the records 
occurred in the face of existing or contemplated litigation. Mr. Seibert argued that simply by reason of the fact that 
Zmora was born with deficits the hospital should somehow have been alerted to the possibility that there might be a 
lawsuit. He also submitted that the fact of an adverse outcome is sufficient to suggest motivation to destroy records. I 
reject these submissions. Many medical procedures and hospitalizations may not have the desired outcome, but that does 
not automatically lead to the conclusion there will be litigation. In this case, on the evidence, there was no complaint 
made by the Plaintiffs to the hospital concerning the care received during Mrs. Gutbir’s labour and delivery. On the 
contrary, the evidence from Mr. Gutbir was that it was not until 2001 that he and his wife contemplated a lawsuit arising 
from the birth of their daughter. 

. . . 

[23] Finally, the negative presumption requires that the destroyer did so in order to influence the litigation. Given that 
there is no evidence the hospital was aware in 2000 that the Gutbirs would be issuing a claim arising from the birth of 
Zmora, they could not have been acting in a manner to affect a lawsuit they did not know about at the time. The 
evidence is that the destruction took place as part of a massive undertaking by the hospital to get rid of old files that 
were taking up huge amounts of storage areas, in concert with a movement towards the utilization of electronic records. 

(Emphasis added) 

 
59      Of course, each case depends on its own facts. In Gutbir, the plaintiff had longer to communicate an intention to sue 
and the documents had been destroyed as part of general housekeeping. Ultimately, it is for the trier of fact to assess whether 
the facts are sufficiently suspicious to raise a presumptive adverse inference and, if so, whether the party responsible for the 
destruction of the records has satisfactorily explained that act. As I see it, this is precisely the analysis undertaken by the 
Chambers judge in this case. In short, I see no error in principle in the Chambers judge’s analysis of this issue. 
 
60      Mr. Casbohm is left to argue his spoliation point by challenging the Chambers judge’s findings of fact surrounding the 
reasons for the destruction of the ladder. In this regard, the Chambers judge stated that he “accept[ed] the evidence of Cor[e]y 
Bubnick, who said that the reason for the disposal was that the ladder was clearly damaged beyond repair, and was no longer 
safe to use” (at para 158). 
 
61      Mr. Bubnick did not just baldly assert that Winacott had an innocent explanation for the destruction of the ladder; he 
provided circumstantial support for his position. For example, as the Chambers judge recognized, Mr. Bubnick “said that on 
the date of the incident, Winacott owned three fibreglass stepladders” and that Winacott’s practice had been to “discard any 
ladders that were damaged or missing parts” (at para 67). The Chambers judge also had in front of him the undisputed 
evidence that, after the fall, the ladder was unusable — a conclusion that was evident from the photographs entered in 
evidence. In the context of all of this, I take the Chambers judge’s conclusion to be that Winacott’s explanation for the 
destruction of the ladder rang true. 
 
62      Notwithstanding all of this, Mr. Casbohm says that the Chambers judge’s factual conclusions were “tainted” by failing 
to consider evidence that Winacott was aware of the possibility of litigation when it disposed of the ladder and by 
inconsistencies in the evidence of one of its witnesses. With respect to the first of these points, Winacott was aware that Mr. 
Casbohm suffered some injury. Mr. Kozlowski, one of its employees, who was aware of this, acknowledged under 
cross-examination that he took photographs to “freeze the scene”. Mr. Kozlowski agreed that he did so because he was aware 
that “when accidents happen, down the road there might be claims made”. In connection with the second of these points, 
there was variation in the evidence of another of Winacott’s witnesses, Mr. Bubnick, as to whether he was aware of what had 
become of the ladder after the accident. 
 
63      Both witnesses were vigorously cross-examined on both these points. The following is part of the exchange from the 
cross-examination of Mr. Bubnick dealing with the purported inconsistency between the action of taking photographs and the 
claim that Winacott did not destroy the ladder in anticipation of litigation: 
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Q So learning that from Mr. Kozlowski, both you and Mr. Kozlowski had in the days following the accident turned 
your minds to the possibility that Mr. Casbohm might bring a claim on account of his injuries, right? 

A No. 

Q Well, you were aware that Mr. Kozlowski wanted to document the scene in case something came of this incident, 
right? 

A Yes. 

Q That something possibly could happen, right? 

A I guess, yeah. I guess, yeah. 

Q And one of those possibilities was Mr. Casbohm might bring a claim for his injuries, correct? 

A Well, if we were under that impression, then we wouldn’t have thrown out the ladder. There would have been a 
lot more documentation if we were thinking that this was going to happen, right? 

Q But, sir, I’m suggesting you did know from Mr. Kozlowski that the reason he took the photos was to document 
the scene? 

A Correct. 

Q And you understand what that means, right? 

A Correct. 

Q So that in case something happens later, we’ve got the photos, right? 

A Correct. I was also — well, okay. 

Q Okay. And yet despite that you’re saying you threw out the ladder? 

A Correct. 

 
64      Elsewhere, Mr. Bubnick explained differences in his testimony as relating to the passage of time between the accident 
(which took place in 2004), the examinations for discovery (in 2011), the swearing of his affidavit (in 2017) and 
cross-examination (in 2018). In the face of all of this, the Chambers judge specifically stated that he accepted Mr. Bubnick’s 
explanation for the reasons for disposing of the ladder. The findings of fact made by a Chambers judge in this context may 
only be challenged if they are the product of palpable and overriding error. I am not prepared to find either in relation to this 
issue. 
 
65      For these reasons, it is my conclusion that the Chambers judge did not err, in either law or fact, when he determined he 
would not “draw an adverse inference against the defendants based on the disposal of the ladder” (at para 156). 
 
B. Did the Chambers judge err in holding that, if the defendants breached a duty of care, the evidence did not establish 
that such breach caused Mr. Casbohm’s injuries? 
 

66      The Chambers judge dismissed Mr. Casbohm’s claim for two reasons. First, he concluded that Mr. Casbohm had failed 
to establish, on the balance of probabilities, that “the defendants breached the duty of care that they owed him — whether in 
occupier’s liability or in negligence”. Second, he held that Mr. Casbohm had not “proven that any such breach was the cause 
of his injuries” (at para 162). To succeed in his appeal, Mr. Casbohm must convince this Court that the Chambers judge erred 
in both conclusions. 

AR4875



Casbohm v. Winacott Spring Western Star Trucks, 2021 SKCA 21, 2021 CarswellSask 54  
2021 SKCA 21, 2021 CarswellSask 54, [2021] 4 W.W.R. 506, 327 A.C.W.S. (3d) 557 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 15 

 

 
67      Mr. Casbohm advanced various reasons why the Chambers judge had erred in the treatment of his experts’ evidence. 
Collectively, this evidence was offered to show that the ladder had failed because it was defective. For the purposes of 
analyzing Mr. Casbohm’s appeal, I will proceed on the assumption that Mr. Casbohm has a meritorious position that his 
expert testimony should have been admitted without qualification and, once admitted, it would have shown the ladder to be 
defective. In making this assumption, I note that Mr. Casbohm did not challenge the general framework within which the 
Chambers judge made his determinations respecting expert evidence, which was in accordance with White Burgess Langille 
Inman v. Abbott and Haliburton Co., 2015 SCC 23, [2015] 2 S.C.R. 182 (S.C.C.), R. v. Abbey, 2017 ONCA 640, 350 C.C.C. 
(3d) 102 (Ont. C.A.) and R v. Chung, 2018 SKCA 70 (Sask. C.A.). I reference this to underscore that consideration of Mr. 
Casbohm’s arguments respecting the admission and weighing of his expert evidence invited the application of several 
different standards of review and the outcome of any analysis of the issues he raised with respect to that evidence is not a 
foregone conclusion. 
 
68      Mr. Casbohm argued his appeal as if, once he had shown the ladder to be defective, he was entitled to prevail in his 
action. I cannot agree. Mr. Casbohm asserted two causes of action; one in occupiers’ liability and one in negligence. Neither 
allows for strict liability. Both causes of action require Mr. Casbohm to show a breach of a duty owed to him by one or both 
of the respondents, and that the breach of that duty was the cause of the injuries for which he claims damages. 
 
69      In connection with the claim in occupiers’ liability, Mr. Casbohm’s amended statement of claim alleged that Winacott 
and GEO “were obligated to keep their property and premises as safe as reasonable care and skill on their part could make 
them” (emphasis added). This statement accords with the duty owed by an occupier to a contractual entrant in the absence of 
an express standard of care prescribed in the contract. See, generally: J. Victor Di Castri, Occupiers’ Liability (Toronto: 
Burroughs and Company, 1980) at 15-16 [Di Castri]; and Allen Linden & Bruce Feldthusen, Canadian Tort Law, 10th ed 
(Toronto: LexisNexis, 2015) at 753. The Chambers judge adopted this as the applicable standard of care owed to Mr. 
Casbohm, stating: 

[32] In the case of a contractual entrant, if the contract expressly prescribes the obligations of the occupier in relation to 
safety, the contractual standard prevails. If the contract is silent on the matter, the law implies a term that the premises 
are as safe for the purpose as reasonable care and skill on the part of the occupier can make them: Allen Linden & Bruce 
Feldthusen, Canadian Tort Law, 10th ed, (Toronto: LexisNexis, 2015) at 753. Put another way, where the visitor to a 
premises is a contractual entrant, the occupier must “take due care that the premises should be reasonably safe for 
persons using them in the customary manner and with reasonable care”: Brown v B. & F. Theatres Ltd., [1947] S.C.R. 
486; [Hawman v Regina Exhibition Association Ltd., 1999 SKQB 123, 186 Sask R. 225]. 

 
70      In the absence of a specific contractual duty, an occupier is not a guarantor of a contractual entrant’s safety. Di Castri 
put it this way (at 19): 

... (a) The warranty is not that the premises are safe, but only that reasonable care and skill have been used to make them 
safe; the occupier is not an insurer of the entrant’s safety. ... (b) In the absence of negligence, the occupier is not liable 
for injury sustained by the entrant from some danger inherent in the mutually contemplated purpose of the contract. (c) 
The occupier is not responsible for defects which could not have been discovered by reasonable care or skill on the part 
of any person concerned with the construction, alteration, repair or maintenance of the premises. ... 

(Footnotes omitted) 

Lewis N. Klar, Remedies in Tort, loose-leaf (Rel 2020-12) vol 3 (Toronto: Thomson Reuters, 2020) at 18.34.8 makes these 
same general points. 
 
71      Mr. Casbohm’s claim in negligence, advanced against Winacott alone, was similarly dependant upon him showing a 
breach of the duty of reasonable care. The Chambers judge described the content of the duty of care in negligence in the 
following terms: 

[47] Taking those standards into account, along with the nature of Mr. Casbohm’s employment and the provisions of the 
contract, in my view, Winacott owed Mr. Casbohm a duty to provide a working environment that was as safe as 
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reasonably possible, in all the circumstances. This would include: 

(i) Providing a ladder sturdy enough, and tall enough, to perform the required tasks safely; 

(ii) Taking reasonable measures to ensure that the ladder was compliant with safety standards, mechanically sound, 
and free from damage or defects; 

(iii) Taking reasonable measures to provide a safe place for Mr. Casbohm to work, meaning a surface that was 
reasonably solid, level and free from other conditions that would be likely to contribute to ladder instability, and 
free from any unusual hazards. 

[48] In my view, however, that duty did not extend so far as to require that Winacott provide Mr. Casbohm with a 
detailed history of when the ladder was last inspected, or provide a warning or disclaimer about its fitness. Nor did it 
require Winacott to provide instruction on the safe use of a ladder. Mr. Casbohm was an experienced worker, and a 
stepladder is not a complicated piece of equipment. Nor did the duty on Winacott require it to provide someone to hold 
the ladder while Mr. Casbohm worked on it. 

 
72      Mr. Casbohm did not contend in this appeal that the Chambers judge erred in rejecting the idea that Winacott was 
obligated to provide a warning or disclaimer of the sort referred to in paragraph 48, or that it was required to provide him 
with instructions on the ladder’s use or provide someone to hold the ladder for him. I would add that there would be no basis 
to conclude that, if a duty of instruction existed, its breach caused Mr. Casbohm to fall, since his position throughout was that 
he had used the ladder correctly. Simply put, Mr. Casbohm did not point to anything he did not know about the proper use of 
the ladder. Instead, his complaint was simply that it contained an undetected defect. 
 
73      There is also no basis to conclude that the defendants breached the duty owed under the principles of occupiers’ 
liability or the tort of negligence by reason of providing Mr. Casbohm with a ladder of the type or kind from which he fell or 
by providing an inadequate work environment. The Chambers judge held that the ladder Mr. Casbohm used “was a fibreglass 
stepladder, of a sort that met CSA standards” (at para 53) and “was adequate for the task Mr. Casbohm was performing” (at 
para 54). He also concluded that the “location which Winacott provided for Mr. Casbohm to conduct his tasks contained no 
unusual hazards, and there is no evidence that the ground conditions were soft, slippery, noticeably sloped, or otherwise 
unstable” (at para 161(2)). Mr. Casbohm did not appeal from these findings, each of which was consistent with the evidence 
of his own experts. 
 
74      All of this leaves Mr. Casbohm to contend that Winacott should be held liable because it failed to identify the defect in 
the ladder itself — there being no suggestion that GEO owed this duty. 
 
75      Winacott agreed before the Chambers judge that “[it] had no system for regular testing or inspection of the ladders” (at 
para 67). Mr. Casbohm argues that “[t]he provision of the unsafe, uninspected ladder constituted a breach of the standard of 
care imposed on the respondents in either occupier’s liability or negligence”. 
 
76      Currie v. Stirling Fruit Farms Ltd. (2000), 185 N.S.R. (2d) 359 (N.S. S.C.) (CanLII) [Currie], aff’d 2001 NSCA 83, 
194 N.S.R. (2d) 60 (N.S. C.A.), sheds some light on the obligation to carry out inspections. In Currie, the plaintiff went apple 
picking with a friend who was a regular employee of the defendant orchard. One of the defendant’s other employees provided 
the plaintiff and her friend with ladders on their first day of picking. On the second day, the plaintiff and her friend decided 
that the plaintiff would pick from lower branches. The plaintiff selected a shorter ladder for the task. After using the ladder 
for two hours, the ladder broke and she fell, breaking her ankle. The defendant carried out purchase inspection checks and 
end of the season checks before placing the ladders in storage, but only cast aside broken ladders during the season, to be 
collected at the end of the season. Nothing was done to or with the ladders throughout the season unless they were damaged. 
The plaintiff argued that the defendant should have taken more care in the process and that a one-time inspection check when 
a ladder is handed out, without further involvement until the next time it is handed out, was not akin to providing regular 
inspections for ladders throughout the season. 
 
77      Justice Stewart noted that, while an employer’s duty does not include warranting the safety of tools, the employer does 
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have to maintain a proper system of continuing supervision and inspection: 

[35] As noted in [John G. Fleming, The Law of Torts, 8th ed (Sydney: Law Book Co., 1992)] at page 507, the 
employer’s obligation to observe reasonable care in the provision and maintenance of proper plant and appliances does 
not extend to the employer warranting the safety of tools or being answerable for negligence on the part of anyone 
involved with their manufacturer and supply. An employer “does however have a duty of care to procure suitable tools 
from a respectable source, inspect them for fitness and thereafter maintain a proper system of continuing supervision and 
inspection.” 

 
78      She went on to dismiss the plaintiff’s claim, finding that the defendant’s inspection system was sufficient. As she 
noted: 

[39] It is standard practice for Stirlings during season to rely on site visual inspections of the ladders, which they 
regularly carry out when handing out or assigning the ladders. For over thirty years, Ralph Stirling has been purchasing 
ladders and inspecting them from the same reliable skilled craftsman and is not aware of any problems with their 
construction, material or durability or with breakage during use causing a fall. Currie in substituting ladders took no 
steps to return her assigned ladder and seek assignment of another. Nothing about the ladder selected presented as 
obviously problematic and would have been no more obvious to the orchard boss than to Brown or Currie, given the fact 
there were no external safety issues noticeable either visually or physically and even if Stirlings had done so when 
Currie selected her ladder, the routine inspection would not have disclosed anything. Certainly it is not feasible to expect 
Stirlings to check their equipment throughout the day or each time an employee traverses it up and down. The ladder 
proved to be functionable and safe for two hours into the morning picking. There is no evidence to suggest the ladder in 
the pile selected by Currie had not been inspected by Stirlings and was ready for hand out and use for the season. 
Stirlings are not required to guarantee ladders will not crack after they deliver them to their pickers. 

[40] In accepting Ralph and Jay Stirling’s evidence as to their purchase and inspection procedures before, during and 
after the season, I am satisfied Stirlings made reasonable inspections for discoverable defects and undertook reasonable 
care for latent defects. Not only was there a defect that could not be disclosed on a routine inspection which may have 
been heightened by Currie’s method of picking but also in acquiring the equipment and dealing with it, they took all 
reasonable care before, during and after season to see that it was in good order and condition (Pearce v. Round Oak Steel 
Works Ltd, [1969] 1 W.L.R. 595). I am satisfied that every proper care was taken to provide a reasonably safe place of 
work and to maintain the ladder and that negligence has not been established against Stirlings. There has been no breach 
of duty. 

(Emphasis added) 

 
79      Ultimately, while Winacott’s duty to Mr. Casbohm did not take the form of an absolute warranty that the ladder was 
safe, I am satisfied that Winacott had an obligation to adopt a reasonable system of inspection of the ladder. Winacott’s 
admission that it had no system at all in place leads to the further conclusion that Winacott thus breached the duty of care it 
owed to Mr. Casbohm. However, it is not enough that Winacott breached its duty of care. Its breach must also have been the 
cause of Mr. Casbohm’s injuries. 
 
80      A breach by Winacott of its duty of inspection can only be said to have been a cause of Mr. Casbohm’s injuries if the 
ladder was defective and if a reasonable system of inspection would have detected the fault. Giving Mr. Casbohm the benefit 
of the assumption that he would prevail in his challenge to the Chambers judge’s conclusions regarding the expert testimony, 
and therefore that it may be said that the ladder contained a defect, the question becomes whether a reasonable system of 
inspection would have detected the (assumed) defect in the ladder. 
 
81      A consideration of this issue begins with the Chambers judge’s findings of fact that any defect that may have existed in 
the ladder was not readily observable. The Chambers judge stated in this regard, as follows: 

[70] First, the ladder used by Mr. Casbohm showed no readily observable signs of damage or defects before he began 
using it. If it had, either he would have noticed it, or it would have become apparent during one of the several trips he 
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made up and down the ladder before the fall, or it would have become apparent to the person who used the ladder before 
him. 

 
82      Mr. Casbohm does not challenge this finding of fact, based as it was largely on his own evidence. 
 
83      The second point of note is that Mr. Casbohm’s experts offered no direct evidence to support a contention that the 
(assumed) defect in the ladder would have been detected by an appropriate system of inspection. Mr. Hughes stated, in both 
his original report and the report responding to Mr. Kiska, that he was limited in his ability to comment on pre-existing 
damage to the ladder because it was not available for inspection. However, neither he nor Ms. Moss offered evidence as to 
what system of inspection the defendants should have maintained in order to have detected a hypothetical flaw or defect in 
the ladder that was undetected by an ordinary user. To the extent that Mr. Hughes’ evidence bears on this issue at all, it 
suggests the opposite conclusion. In this regard, Mr. Hughes offered the following critique of Mr. Kiska’s evidence that there 
was no evidence of pre-existing damage to the ladder: 

This was an assumption and not a conclusion. There was also no evidence in the record to suggest the ladder was 
undamaged prior to the accident. The ladder was unavailable for inspection and the only evidence presenting the ladder 
condition consisted of low quality photographs showing only the gross deformation. Pre-existing damage in the ladder 
explains the circumstances of Mr. Casbohm’s fall. Microcracks or small deformities indicating pre-existing conditions 
could not be ruled out. 

 
84      Simply put, there is nothing in the evidence to support the idea that Winacott should have had in place a system of 
inspection that would have resulted in the detection of microcracks or small deformities. More generally, I agree with 
Winacott when it says that there is “no evidence that the damage required to cause the ladder to spontaneously collapse 
would have been noticeable on a reasonable observation or inspection”. This leads to the further conclusion, again as argued 
by Winacott, that “if [Mr. Casbohm’s] case is taken at its highest, and all of the evidence is admitted, it still does not prove 
that something Winacott did, or failed to do, caused the fall”. 
 
85      For these reasons I would conclude that the Chambers judge did not err in holding that, if the defendants had breached 
a duty of care, the evidence did not establish that such breach caused Mr. Casbohm’s injuries. 
 
V. CONCLUSION 
 

86      I would dismiss Mr. Casbohm’s appeal. The respondents are entitled to one set of costs against Mr. Casbohm. 

Caldwell J.A.: 
I concur 

Whitmore J.A.: 
I concur 
 

Appeal dismissed. 
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Subject: Civil Practice and Procedure; Public 
 
Headnote 
 
Administrative law --- Practice and procedure — Judicial review — Evidence 
On September 4, 2019, number of applicants, including three moving party First Nations, were granted leave to apply for 
judicial review of federal government’s approval of pipeline project — Order for leave limited review to three questions 
involving consultation process and imposed highly expedited, strict schedule — When two First Nations filed notices of 
application raising more than three specified questions, they were allowed one day, until September 26, 2019, to file amended 
notices — Respondents served affidavits in response on October 25, 2019 — Some 17 days later, very close to time parties 
were required to file evidentiary records, moving parties brought motions to exclude certain evidence relied upon by 
respondents — Respondents took position motions should be dismissed for delay — Motions dismissed — Although 
scheduling order did not set deadline for evidentiary objections, any fair reading showed they should have been brought very 
quickly — Although 17 days was not quickly, delay had not prevented court from having adequate opportunity to consider 
matter — It was appropriate to determine motions on merits — While court had discretion to refer motions to panel hearing 
consolidated applications, it was appropriate for single judge managing consolidated applications to determine them in these 
circumstances — Impugned evidence, including with respect to federal government’s response to court’s quashing of first 
approval of pipeline project, participation of retired Supreme Court justice in consultation process and funding offers made to 
indigenous groups, was not obviously irrelevant — Hearing panel could be trusted to ignore any improperly argumentative 
statements as well as opinion of justice which was admissible not for truth of contents on ultimate legal issue but to explain 
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steps government took to address problems with first consultation process — While post-decision evidence was normally 
inadmissible, it was relevant in this case — Hearsay evidence from various department heads or supervisors was admissible 
to set background and summarize other evidence, and under principled exception to hearsay rule. 

MOTIONS by certain applicants for judicial review to exclude certain evidence relied upon by respondents. 
 

David Stratas J.A.: 
 
1      Coldwater Indian Band, Squamish Nation and Tsleil-Waututh Nation have brought motions seeking the exclusion of 
certain evidence relied upon by the respondents. 
 
2      For the following reasons, the motions will be dismissed. 
 
A. Should the motions be dismissed for delay? 
 

3      The consolidated applications are proceeding on a highly expedited basis and under a strict scheduling order. The 
respondents served their affidavits on the applicants on October 25, 2019. Some seventeen days later, and dangerously close 
to the time the parties were to file their evidentiary records with the Court, the moving parties brought these motions. The 
Court directed the moving parties, at the time only Squamish Nation and Coldwater Indian Band, to provide a prompt 
explanation for the delay. They have done so. 
 
4      The respondents say that the moving parties’ explanation is inadequate. They ask this Court to dismiss the motions for 
delay under Rules 58-59. 
 
5      The motions could have been brought much sooner. Although the scheduling order did not set a deadline for evidentiary 
objections, any fair reading of that order shows that evidentiary objections had to be brought very quickly. Seventeen days 
does not qualify as very quickly. 
 
6      Nevertheless, a number of considerations support an exercise of discretion in favour of hearing the motions despite this 
delay. The moving parties have been industrious and diligent in dealing with the tens of thousands of pages of complex 
evidence filed by the respondents. There is no question of improper motivation. Their motions are rather complex and 
required time to prepare. The delay has not prevented this Court from ruling sufficiently before the respondents’ deadline to 
file their evidentiary records. Finally, this Court prefers that, where possible, it decide matters on their true merits. 
 
B. Should the motions be determined at this time? 
 

7      A single judge is managing these consolidated applications. The moving parties request that the panel hearing the 
applications, not the single judge, determine their motions, in whole or in part. 
 
8      It is for the Court, not any particular party, to determine who should decide what in this litigation. The Court can 
consider the parties’ wishes on this but their wishes do not constrain the Court. 
 
9      Some settled jurisprudence in this Court governs this issue. A single judge before the hearing of an application or an 
appeal can but need not determine any motions brought before the hearing. As a matter of discretion, the judge can refer the 
motions to the hearing panel. 
 
10      Recognized factors govern this exercise of discretion: Bernard v. Canada Revenue Agency, 2015 FCA 263, 479 N.R. 
189 (F.C.A.) Assn. of Universities & Colleges of Canada v. Canadian Copyright Licensing Agency, 2012 FCA 22, 428 N.R. 
297 (F.C.A.) at para. 11; Collins v. R., 2014 FCA 240, 466 N.R. 127 (F.C.A.) at para. 6. The factors include the following: 
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• Is interlocutory determination consistent with the objectives of Rule 3 of the Federal Courts Rules, previous court 
orders, and subsection 18.1(4) of the Federal Courts Act, R.S.C. 1985, c. F-7 which requires that applications for 
judicial review be “heard and determined without delay and in a summary way”? See Amgen Canada Inc. v. Apotex 
Inc., 2016 FCA 196, 487 N.R. 202 (F.C.A.) at para. 8. This consideration has led this Court to say that “[t]hose 
embarking upon an interlocutory foray to this Court...will not often find a welcome mat when they arrive”: 
Association of Universities at para. 11; see also Gravel c. Telus Communications Inc., 2011 FCA 14 (F.C.A.) at 
para. 5. This concern can be alleviated where the proceedings are unlikely to suffer delay because of the presence 
of case-management or a strict scheduling order. 

• Would interlocutory determination allow the proceeding and the hearing to proceed in a more timely, orderly and 
organized way? See Collins at para. 6; McConnell v. Canada (Human Rights Commission), 2004 FC 817 (F.C.), 
aff’d 2005 FCA 389 (F.C.A.). Would an interlocutory determination help the parties make their memoranda 
focused and effective? See Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 128 (F.C.A.) 
(Tsleil-Waututh No. 1) at para. 23. Sometimes interlocutory determinations usefully clear away issues that might 
divert the parties and the hearing panel from the real merits of the case. 

• Is the result of the motion relatively clear cut or obvious? If so, this favours determining it before the hearing. But 
if reasonable minds might differ, the motion should be left to the panel: Collins at para. 6; P.S. Part Source Inc. v. 
Canadian Tire Corp., 2001 FCA 8, 267 N.R. 135 (Fed. C.A.); McKesson Canada Corp. v. R., 2014 FCA 290, 466 
N.R. 185 (F.C.A.) at para. 9; Gitxaala Nation v. Canada, 2015 FCA 27 (F.C.A.) (Gitxaala Nation No. 1) at para. 
12. 

• Do the circumstances favour immediate determination of the motions? Is time of the essence? See Amgen at para. 
9. 

• Do the motions raise novel issues? Are the motions, and in particular the representations, incomplete such that an 
oral hearing of the motions by the panel would be desirable? See Gitxaala Nation No. 1 at paras. 9-12; Amgen at 
para. 10. 

• What type of motion is it? Is a motion of this type usually or commonly determined at a certain time? See, e.g., 
Janssen Inc. v. Teva Canada Ltd., 2015 FCA 36 (F.C.A.); Tsleil-Waututh Nation No. 1 at para. 22. 

• Does judicial economy favour hearing the motion before the hearing? See Amgen at para. 11. 

• What are the parties’ wishes? 

 
11      Notwithstanding these factors, certain matters must be left for the hearing panel. These are intimately associated with 
the merits of the proceeding, such as the weight to be given to evidence and any inferences to be drawn from it. 
 
12      In this case, most of the factors favour immediate determination of the motions. The outcome is clear-cut. Determining 
the motions will allow the respondents to draft their memoranda knowing what parts of their evidence will be before the 
Court. With the evidentiary issues out of the way, the hearing panel can concentrate on the merits of the applications. The 
Court will now determine the motions. 
 
C. Analysis of the motions 
 
(1) Relevance 
 

13      Some of the moving parties challenge the relevance of certain evidence in the Labonté Affidavit regarding the 
Government of Canada’s response to this Court’s quashing of the first approval of the Trans Mountain expansion project in 
Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA 153, [2018] 3 C.N.L.R. 205 (F.C.A.) (Tsleil-Waututh No. 2). 
 
14      To succeed on this point at this time, they must show that the evidence is “obviously irrelevant”: Aventis Pharma Inc. 
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v. Mayne Pharma (Canada) Inc., 2005 FCA 50, 331 N.R. 373 (F.C.A.) at para. 18. 
 
15      The moving parties fall short of this mark. Evidence regarding how the Government of Canada reacted to this Court’s 
decision is relevant to its planning and design for the consultation process. 
 
16      Some of the moving parties also challenge the relevance of evidence concerning the participation of Mr. Iacobucci, a 
retired Supreme Court Justice, during the process of consultation. This evidence is relevant. It speaks to the adequacy of the 
consultative process. 
 
17      Coldwater Indian Band also challenges the relevance of statements in the Anderson Affidavit #2 concerning funding 
offers made to Indigenous groups. This evidence is relevant. Decisions of this Court have found the availability of funding to 
be relevant to whether the duty to consult has been met: Gitxaala Nation v. Canada, 2016 FCA 187, [2016] 4 F.C.R. 418 
(F.C.A.) (Gitxaala Nation No. 2) at paras. 58, 189 and 209; Tsleil-Waututh No. 2 at paras. 76, 99-108, 160, 534, 536 and 555; 
Bigstone Cree Nation v. Nova Gas Transmission Ltd., 2018 FCA 89 (F.C.A.) at paras. 10, 13, 17, 39, 44-45 and 52. 
 
(2) Argumentative statements in affidavits 
 

18      The moving parties say that some statements in affidavits are overly argumentative. They invoke Rule 81(1). This Rule 
requires that affidavits be confined to facts without argument. 
 
19      Without doubt, affidavits should present facts without “gloss or explanation”: Quadrini v. Canada Revenue Agency, 
2010 FCA 47, 399 N.R. 33 (F.C.A.) at para. 18. There is a line between expositions of factual data on the one side and, on the 
other, “controversial argumentation that steps over the line of permissibility” such as an affidavit that contains paragraphs 
that should appear in a memorandum of fact and law: Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 116 
(F.C.A.) (Tsleil-Waututh No. 3) at para. 37. 
 
20      Some of the respondents’ affidavits do have some argumentation. The same can be said of portions of the moving 
parties’ affidavits: see, e.g., the Lewis Affidavit at paras. 88, 161-162 and 213-216. It would have been better if all deponents 
for all parties restricted themselves to clinical expositions of fact. 
 
21      Argumentation in an affidavit can prejudice the opposing side. But more often than not, it has the potential to wreak 
more prejudice on the party presenting the affidavit. It can lower the credibility of the deponent and cast a shadow over the 
legal capability and professionalism of counsel. 
 
22      In this case, the argumentation in the respondents’ affidavits is isolated and insignificant. Sometimes it usefully depicts 
the mental state or attitude of the deponent, a matter that is sometimes relevant. As well, the paragraphs said to be 
argumentative are not materially different from the ones ruled acceptable in Gitxaala Nation No. 2 and Tsleil-Waututh No. 3. 
Finally, the hearing panel can be trusted to ignore any improper argumentation. The Court dismisses this objection. 
 
(3) The relevance of post-decision evidence 
 

23      In an application for judicial review, the general rule is that only the evidence that was before the administrative 
decision-maker is relevant and, thus, admissible. As a result, post-decision evidence is normally irrelevant and, thus, 
inadmissible. See Association of Universities; Delios v. Canada (Attorney General), 2015 FCA 117, 100 Admin. L.R. (5th) 
301 (F.C.A.); Bernard; Tsleil-Waututh No. 1 at para. 86. However, there are exceptions. 
 
24      One exception is where post-decision evidence is relevant to a ground for setting aside a decision. For example, 
suppose that an administrative decision-maker was bribed to make the decision it did. Post-decision evidence proving the 
bribe would be admissible: Tsleil-Waututh No. 1 at para. 99. 
 
25      Another exception is where post-decision documents are relevant not to the reasonableness of the administrative 
decision but to the remedial discretion of the reviewing court: ’Namgis First Nation v. Canada (Fisheries and Oceans), 2019 
FCA 149 (F.C.A.) at para. 10. 
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26      Both of these exceptions apply here. 
 
27      Like this case, both Gitxaala Nation No. 2 and Tsleil Waututh Nation No. 2 were judicial reviews of a decision by the 
Governor in Council to approve a pipeline project under s. 54 of the National Energy Board Act, R.S.C. 1985, c. N-7. In 
those cases, the Governor in Council’s decisions could not stand if they were unreasonable or if an essential prerequisite — 
satisfactory consultation with Indigenous peoples — was not met. Because consultation was ongoing and the Crown, a 
different party, owed the duty to consult, post-decision evidence going to those issues was admissible: see Tsleil-Waututh No. 
3 at paras. 51-52 and 63-64 and Gitxaala Nation No. 2 at para. 66 and 318. In these circumstances, the post-decision evidence 
is relevant to a ground for setting aside the decision. 
 
28      As well, to the extent that post-decision evidence shows that breaches of the duty to consult were rectified, obviating 
the need to quash the Governor in Council’s decision, the evidence is admissible: Namgis First Nation at para. 10, citing 
Community Panel of the Dennis v. Adams Lake Band, 2011 FCA 37, 419 N.R. 384 (F.C.A.). 
 
29      On the authority of Gitxaala Nation No. 2 and Tsleil Waututh Nation No. 2 and for the foregoing reasons, the 
impugned post-decision evidence is admissible. 
 
(4) The report of Mr. Iacobucci 
 

30      Mr. Iacobucci was retained to advise the Government of Canada concerning the process of consultation with 
Indigenous peoples and First Nations. He oversaw some of that process. At the end of the process, he prepared a report. The 
report contains much information about the nature of consultative process and the planning and deliberation behind it and is 
relevant. 
 
31      In his report, Mr. Iacobucci opines that the consultation with Indigenous peoples and First Nations was adequate. The 
moving parties challenge the admissibility of this opinion. They cite the well-established principle that expert evidence on the 
ultimate issue the Court will decide — here the adequacy of consultation with Indigenous peoples and First Nations — is 
inadmissible. They also draw attention to Mr. Iacobucci’s status as a former Justice of the Supreme Court. They are 
concerned that this Court will be or will appear to be unduly influenced by the opinion of Mr. Iacobucci. 
 
32      These concerns are baseless. There is no actual or apparent risk of undue influence over this Court. Sitting judges 
swear an oath that they will decide cases on the law and the evidence themselves, not blindly accept the say-so of others or 
abdicate the decision to others. As well, for many other reasons, retired judges’ opinions do not have as much influence on 
sitting judges as some might suppose. 
 
33      In this case, the Attorney General is not using Mr. Iacobucci’s report improperly. The report is not being presented as 
an expert report admissible for the truth of its contents on the ultimate legal issue before the Court. If so, the report would be 
inadmissible: see, e.g., Canada (Board of Internal Economy) v. Canada (Attorney General), 2017 FCA 43, 412 D.L.R. (4th) 
336 (F.C.A.); Squamish Indian Band v. R. (1998), 144 F.T.R. 106 (Fed. T.D.). 
 
34      Instead, the Attorney General places the report in evidence to explain the steps Canada took to respond to specific 
shortcomings in the previous consultation process that this Court identified in Tsleil-Waututh No. 2. This use of the report is 
analogous to the use of opinions to show a party’s motivation or that an action was taken in good faith: Ross, Barrett & Scott 
v. Simanic (1994), 137 N.S.R. (2d) 45, 391 A.P.R. 45 (N.S. C.A.) at paras. 20-21; R. v. Schacher, 2003 ABCA 313, 339 A.R. 
119 (Alta. C.A.) at para. 31. 
 
35      The three judges hearing the consolidated applications will form their own legal opinions based on the law as they see 
it, as they are required to do by their oath. They will disregard Mr. Iacobucci’s legal opinions on the sufficiency of 
consultation, which are inadmissible. As this Court put it in Canada (Board of Internal Economy), judges are “seasoned in 
the task of ignoring testimony and opinion that they have excluded in the course of a proceeding and at weighing evidence 
which, even if found to be admissible, is of little relevance, reliability or credibility”: at para. 31. 
 
(5) Hearsay objections 
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36      The moving parties object to portions of the Taylor Affidavits (#1 and #2), the Tupper Affidavit and the Anderson 
Affidavit #2 on the ground they contain hearsay. 
 
37      For the following reasons, the hearsay objections are dismissed. In reaching this conclusion, the Court substantially 
agrees with the respondents’ written representations on the issue of hearsay. 
 
38      In some cases, the affidavits set out background evidence and summarize evidence found elsewhere in order to orient 
the Court. This is not a hearsay use of the evidence. This use is permitted in an application for judicial review: Delios. 
 
39      However, this permitted use is not a back alley by which evidence can be smuggled into the applications for the truth 
of its contents. It must still be given first-hand elsewhere or be admissible under another exception to the hearsay rule: 
Tsleil-Waututh No. 2. 
 
40      In Tsleil-Waututh No. 2, this Court considered whether an affidavit tendered by Trans Mountain should be struck on 
account of hearsay. The Court admitted the affidavit for the purpose of orienting the Court but not as evidence of the truth of 
any contents of which the deponent had no personal knowledge. The Court in Tsleil-Waututh No. 2 continued (at para. 151): 

Because [the deponent] did not demonstrate any material, personal knowledge of Trans Mountain’s engagement with the 
Indigenous applicants, and because there is no explanation as to why an individual directly involved in that engagement 
could not have provided evidence, evidence of Trans Mountain’s engagement must come from other sources — such as 
the consultation logs Trans Mountain placed in evidence before the Board. 

 
41      The implication here is that if the deponent had material, personal knowledge of Trans Mountain’s engagement with 
the Indigenous applicants and if an explanation were given as to why others could not give evidence, the affidavit would have 
been admissible. This aligns with the so-called principled approach to hearsay, discussed below. It also seems to allude to 
circumstances where a person in a supervisory role in a department may give first-hand evidence concerning the conduct, 
activities and events in and around the department. 
 
42      This holding in Tsleil-Waututh No. 2 is consistent with Pfizer Canada Inc. v. Teva Canada Ltd., 2016 FCA 161, 400 
D.L.R. (4th) 723 (F.C.A.) at paras. 105-116. In that case, this Court held that evidence is admissible from departmental 
supervisors or similar individuals about the activities of their department, the conduct of their employees and events taking 
place in relation to the department where their knowledge is sufficiently direct and personal. To give this evidence, they need 
not be directly involved in all of the conduct, activities and events in and around the department. However, a departmental 
supervisor cannot introduce particular statements made by department personnel for the truth of those statements. In the 
words of Pfizer at para. 115, there is no general “department head” exception to hearsay. 
 
43      This Court’s decision in O’Grady v. Canada (Attorney General), 2016 FCA 221 (F.C.A.) is consistent with Pfizer. In 
O’Grady, a Director General at Statistics Canada swore an affidavit purporting to prove that certain records belonging to 
O’Grady were not used in a study. This Court held (at para. 10) that the affidavit was admissible, stating that “the affiant, by 
virtue of her responsibilities in the Government of Canada, was in a position to depose to the matters in question without 
necessarily having personal knowledge.” In support of this statement, the Court cited Twentieth Century Fox Home 
Entertainment Canada Ltd. v. Canada (Attorney General), 2012 FC 823 (F.C.), aff’d on other grounds 2013 FCA 25 
(F.C.A.). There, the Federal Court ruled admissible certain statements from a person acting in a supervisory capacity who 
was in a position to know if the facts in the statement were true. 
 
44      In Kon Construction Ltd. v. Terranova Developments Ltd., 2015 ABCA 249, 387 D.L.R. (4th) 623 (Alta. C.A.), the 
evidence alleged to be hearsay was source material for an expert witness that had been collected by individual surveyors and 
then processed by a computer program. The evidence was challenged because none of the surveyors or computer technicians 
were called as witnesses. The Alberta Court of Appeal cited Advance Rumely Thresher Co. v. Laclair (1916), 32 D.L.R. 609 
(Alta. C.A.) for the proposition that “[t]he head of the team is entitled to testify about the work of the team, even if he or she 
does not have personal knowledge about every aspect of the work”. In its view (at para. 47), 
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It is unrealistic to think that each of the other team members should be called merely to testify that they followed their 
normal procedures in entering raw data. Absent some indication that there were flaws in the data entry or computer 
programming, judicial economy requires that the evidence all be entered through one witness. 

 
45      The Advance Rumely case is also instructive. There, a manager swore an affidavit referring to certain documents. He 
was not present when the documents were signed nor was he involved in the bookkeeping required to verify the accounting. 
However, the Court of Appeal admitted his evidence because (at p. 615) “as manager of the company, [he] has access to all 
the books of account”, that was “surely sufficient to shew his means of knowledge” and “justifie[d] his making such an 
affidavit.” 
 
46      In my view, Tsleil-Waututh No. 2, Pfizer, O’Grady, Twentieth Century Fox, Kon Construction and Advance Rumely all 
support the proposition that deponents who are department heads or supervisors with significant responsibilities in and 
oversight of their departments have enough personal knowledge to testify first-hand about the conduct, activities and events 
in and around the department. 
 
47      Messrs. Taylor, Tupper and Anderson all qualify in this respect. In this case, Messrs. Taylor and Tupper were akin to 
departmental supervisors participating in and closely overseeing the activities of others concerning consultation. Mr. 
Anderson, although at a high level in the Trans Mountain organization, closely followed the progress of the pipeline 
expansion project. Exactly what Messrs. Taylor, Tupper and Anderson knew and how capable they were in gathering 
knowledge about the consultation is a question of weight for the panel. But it is not a question of admissibility. The 
impugned affidavits are admissible evidence of what was taking place concerning consultation, at least from the perspective 
of the various departments and organizations. 
 
48      This conclusion is consistent with and buttressed by the principled exception to hearsay. Under the principled 
exception to hearsay, hearsay evidence can be admitted if it satisfies threshold requirements of necessity and reliability: see, 
e.g., R. v. Khelawon, 2006 SCC 57, [2006] 2 S.C.R. 787 (S.C.C.). 
 
49      In this case, much of the impugned evidence is reliable, supported as it is by documents, including summaries, notes 
and meeting minutes made in the course of consultations, all or some of which themselves may be admissible as business 
records. 
 
50      At paragraph 72 of his affidavit, Mr. Tupper explains that these minutes were prepared by Canada with the intention 
that they would be joint and reflect a common understanding of what was discussed. They were shared with Tsleil-Waututh 
Nation for its comment and approval in accordance with the protocol developed for engagement. Under this process, 
Tsleil-Waututh Nation registered no objection to the accuracy of the minutes. This sort of circumstantial guarantee of 
trustworthiness fulfils the reliability requirement. 
 
51      There is no suggestion the respondents are attempting to shield from scrutiny witnesses with first-hand information. 
Indeed, in many cases, the moving parties themselves have not given the sort of first-hand evidence they say in these motions 
the respondents should give. As well, there is nothing that suggests the moving parties have sought to examine the 
individuals they say have first-hand evidence or have moved for a Rule 41 summons (as discussed in Tsleil-Waututh No. 1 at 
para. 103). 
 
52      On the issue of necessity, three considerations should be kept front of mind. 
 
53      First, necessity must be “given a flexible definition, capable of encompassing diverse situations” in which “the 
relevant direct evidence is not, for a variety of reasons, available”: R. v. Smith, [1992] 2 S.C.R. 915 (S.C.C.) at 933-934. The 
“necessity [may not be] so great; perhaps hardly a necessity, only an expediency or convenience, can be predicated”: Smith at 
934, quoting J.H. Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law, vol. III, 2d ed. 
(Boston: Little, Brown & Co., 1923) at §1420-22. 
 
54      Second, section 18.4 of the Federal Courts Act provides that applications for judicial review “shall be heard and 
determined without delay and in a summary way” and, on top of that, this Court has ordered a highly expedited schedule for 
the consolidated applications. The need for speed and efficiency affects the necessity analysis. 
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55      Third, sometimes the nature and practical exigencies of a proceeding can affect the admissibility of evidence and, in 
particular, the Court’s evaluation of necessity. 
 
56      This litigation concerns the adequacy of a consultation process that involved many individuals on both sides. A strict 
requirement of first-hand evidence from everyone involved would require all sides to prepare and file many additional 
affidavits, perhaps tens of them or more, with attendant cross-examinations. As a result, litigation concerning the duty to 
consult could take years and be extraordinarily expensive. 
 
57      This matters to both sides. On the one side, the inevitable delay could cause proponents and their investors to withdraw 
support for the project, ending it. In effect, the mere bringing of a challenge, with the inevitability of intolerable delay, 
functions as a veto of the project, something that the duty to consult is not intended to do: see Raincoast Conservation 
Foundation v. Canada (Attorney General), 2019 FCA 224 (F.C.A.) at paras. 22 and 47 and cases cited therein. On the other 
side, Indigenous peoples and First Nations, forced to have multitudes swear first-hand affidavits and make themselves 
available for cross-examination perhaps for days on end, will suffer crippling costs and disruption. As a result, some may not 
have the ability to litigate. 
 
58      I agree with the submission of the Trans Mountain respondents that “[i]n a highly expedited judicial review 
proceeding, it would be absurd to require that an organization the size of [Trans Mountain] (or the Government of Canada) 
provide direct evidence from each and every individual who has communicated with [Indigenous peoples and First Nations] 
and/or been involved in meetings, telephone calls and written correspondence.” 
 
59      Avoidance of an impracticably large number of affidavits, thereby promoting speed and efficiency, can fulfil the 
necessity requirement under the principled approach to the admission of hearsay: Lecoupe v. Canada (Chief of the Defence 
Staff) (1994), 81 F.T.R. 91 (Fed. T.D.) at para. 24. The Supreme Court also accepts that “necessity” can be founded upon the 
sheer number of potential sources of evidence: 

Moreover, the number of callers could also inform necessity. The Crown cannot be expected, where there are numerous 
declarants, to locate and convince most or all to testify at trial, even in the unlikely event that they have supplied their 
addresses — as in this case. 

(R. v. Baldree, 2013 SCC 35, [2013] 2 S.C.R. 520 (S.C.C.) at para. 72.) 
 
60      For the foregoing reasons, I dismiss the moving parties’ hearsay objections. 
 
(6) Failure to adduce the “best evidence” 
 

61      Some of the moving parties submit that the respondents have not provided the “best evidence” available. Failure to 
produce the best available evidence can sometimes cause the Court to ascribe little or no weight to the evidence. Sometimes 
that failure can support the drawing of an adverse inference: Levesque v. Comeau, [1970] S.C.R. 1010, 16 D.L.R. (3d) 425 
(S.C.C.); R. c. Jolivet, 2000 SCC 29, [2000] 1 S.C.R. 751 (S.C.C.) at paras. 22-30. But evidence is not inadmissible just 
because it is not the best available: Tataskweyak Cree Nation v. Sinclair, 2007 FC 1107, 320 F.T.R. 1 (Eng.) (F.C.) at para. 
26; Lumonics Research Ltd. v. Gould, [1983] 2 F.C. 360, 46 N.R. 483 (Fed. C.A.). 
 
D. Disposition 
 

62      For the foregoing reasons, the motions will be dismissed. 
 
63      The respondents both call for enhanced costs in any event of the cause. I see no ground for awarding enhanced costs. 
Nevertheless, the respondents will have their costs of the motions in any event of the cause. 
 
64      The Court has only ruled on the narrow issue of the admissibility of the evidence impugned in these motions. Nothing 
in these reasons speaks to the inferences to be drawn from the admissible evidence and whether any adverse inferences 
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should be drawn from the failure of the respondents to adduce evidence from witnesses with superior knowledge of the facts 
in issue. As well, nothing is said about the weight to be given to the admissible evidence. Admissible evidence that is given 
no weight is just as useless as inadmissible evidence. These issues are for the hearing panel. 
 

Motions dismissed. 
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APPLICATION by member of First Nation band for judicial review under s. 30 of First Nations Elections Act. 
 

Glennys L. McVeigh J.: 
 
I. Introduction 
 

1      This is an appeal arising from the March 18, 2016 Red Pheasant First Nation election. 
 
2      The Applicant, Michelle Good [Good], is a Red Pheasant First Nation band member who resides in British Columbia. 
She applied to this Court under section 30 of the First Nations Elections Act, SC 2014, c5 [”FNEA”] for judicial review of the 
election. 
 
3      It was confirmed at the start of the hearing that Good is a practising lawyer in British Columbia, but is representing 
herself in this matter as a member of the Red Pheasant First Nation. 
 
4      Good brought an application for an interlocutory injunction and it was dismissed on August 19, 2016, by Justice Gagné, 
with costs payable by Good to the Respondents. 
 
5      The tenor of the allegations can be garnished from the closing paragraph of Good’s submissions in her Memorandum of 
Fact and Law. She submits at paragraph 189: 

The Red Pheasant Respondents have done everything in their power to subvert this appeal by nefarious means. It is a 
reasonable conclusion that these acts of bribery and intimidation are the desperate or arrogant acts of persons determined 
to conceal their corruption of the 2016 Red Pheasant Election. 

 
6      Good’s Notice of Application [Notice] does not set out any relief sought, but does apply for nine different declarations 
and an order that a new election be called. The Notice further demands that election observers be engaged and assigned at the 
expense of the Minister to ensure the election is lawfully commissioned, and also to have observers at all advance polls to 
prevent mail-in ballots being cast fraudulently. 
 
7      Good’s Memorandum of Fact and Law seeks the following relief: 

190. A declaration that the Minister delegated her duty to consult to the Band Council with respect to opting — out of 
s.74(l) of the Indian Act in favour of opting in to the FNEA; 

191. A declaration that the Red Pheasant Band Council also had a duty to consult its members seeking their consensus 
with respect to opting-out of $.74(l) of the Indian Act in favour of opting in to the FNEA pursuant to s.2(3) of the Indian 
Act; 

192. A declaration that the Red Pheasant Band Council breached their duty to consult with respect to opting-out of of 
[sic] s.74(1) of the Indian Act in favour of opting in to the FNEA; 

193. A declaration that the November BCR is based on a misrepresentation that the Band Council consulted its 
membership with respect to opting out of s.74(1) and is thus void and without legal authority; 

194. A declaration that the March 2016 Red Pheasant Election, arising as it does from the void November BCR is a 
nullity and a new election be ordered; 

195. A declaration that the Red Pheasant Band Council breached its fiduciary duty to its members by misrepresenting to 
the Minister that its members had been consulted; and 

196. A declaration that the Minister breached her fiduciary duty by failing to uphold her duty arising from the Honour of 
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the Crown to ensure that consultation had occurred upon delegating that duty to the Band Council. 

197. A finding that respondents Clinton Wuttunee, Mandy Cuthand, Henry “Boss” Gardipy, Garry Sauve Nicotine, 
Shawn Wuttunee, Dana Falcon and Lux Benson engaged in corrupt practices contrary to section 14(b) and (c); 16 (a) (c) 
(d) and (e) of the FNEA and as such are disqualified as candidates pursuant to the FNEA and subject to penalties listed 
therein.” 

 
8      At the hearing, the Court confirmed that even if the Application for Judicial Review was successful, a number of 
Good’s requests for relief were unobtainable. It was further confirmed that if Good was successful, I could exercise my 
discretion to set aside the impugned election. 
 
9      I am dismissing the application for the reasons that follow. 
 
II. Background 
 

10      Good has filed appeals in all of the last three previous elections. This is the first appeal under the FNEA. 
 
11      In a previous appeal arising out of the March 20, 2014 election, Good applied for judicial review of the decision of the 
Director General of the Policy Development and Coordination Branch, representing the Minister of Aboriginal Affairs and 
Northern Development Canada (known as INAC). Good argued that INAC erred when they denied an appeal after Good 
made serious allegations of misconduct of the Electoral Officer and corruption in the form of vote buying for Councillor 
Charles Meechance and Chief Stewart Baptiste. The Director General, without conducting an investigation, had denied the 
appeal. That decision was judicially reviewed by Justice Russell in Good v. Canada (Attorney General), 2016 FC 1272 
(F.C.), which was released on November 15, 2016. 
 
12      Justice Russell examined the allegation that both the delegate and the electoral officer demonstrated a reasonable 
apprehension of bias, and that the delegate acted in a manner that was procedurally unfair. Good further submitted that the 
delegate attempted to deceive the Court by giving false evidence. Justice Russell held: 

[92] In the present case, I think that all I can say is that reviewable errors were committed by the Elections Unit of INAC 
in dealing with the appeal in bypassing s. 14 of the Regulations and failing to implement an appropriate investigation 
under s 13 of the Act when dealing with the allegations and evidence of vote-buying by Chief Baptiste. 

[93] I wish to make it clear, however, that this does not mean that I think Chief Baptiste engaged in vote-buying for the 
2014 election or would have been found to have done so if the Elections Unit had not committed reviewable errors. All 
that means is that the elections Unit did not handle this aspect of the Applicant’s appeal appropriately and in accordance 
with the Act and the Regulations. 

 
13      Justice Russell did not return the matter for reconsideration, given the results of the 2016 election. 
 
14      Moving on to discuss the appeal before me now, the appeal of this election is governed under the statutory regime of 
the FNEA. The FNEA legislates a process for First Nations and Indigenous communities to elect their Band Council 
members. The process under the FNEA operates in parallel and in addition to other processes set out in section 74(1) of the 
Indian Act, RSC, 1985, c I-5 [”Indian Act”]. 
 
15      The FNEA is a relatively new statute that came into force in April of 2015, along with the associated First Nations 
Elections Regulations, SOR/2015-86 [”FNEA Regulations”]. In order to opt into the provisions, a proper Band Council 
Resolution [”BCR”] in favour of being governed by the FNEA must be submitted to the Minister. The Minister then adds the 
First Nations to the FNEA Schedule. 
 
16      On November 5, 2015, the Red Pheasant First Nation Band Council signed a BCR in favour of opting into the FNEA. 
On January 4, 2016, after receiving the BCR, the Minister added the Red Pheasant First Nation to the FNEA Schedule. An 
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election followed on March 18, 2016. 
 
17      On April 12, 2016, after the election results became known, Good filed an application under section 30 of the FNEA in 
the Federal Court to review the election. She went on to allege in her Memorandum of Fact and Law that the election and the 
election process contravened numerous sections of the FNEA, including sections 14(b), (c), (d), and (e), 16(a), (b), (c), (e), 
and (f), 17 (b), 18, and 19(a), and alleged that the Electoral Officer failed to comply with section 24(1). 
 
18      Good also requested judicial review of numerous other decisions, including the decision of the Minister to add the Red 
Pheasant First Nation to the FNEA Schedule (which she alleged was a breach of fiduciary duty), and the decision of the Red 
Pheasant First Nation Band Council to join the FNEA Schedule in the first place. 
 
19      Note that the Applicant requests differing remedies in her Memorandum of Fact and Law (see paragraph 7 above), in 
contrast to the Notice of Application. In the Memorandum of Fact and Law, she asks for a declaration that a number of the 
Respondents breached sections 14(b), 14(c), and 16(a), (b), (c), (d), and (e), whereas in the Notice of Application she also 
requests a declaration that sections 14(d) and (e), 17(b), 18, and 19(a) were contravened during the election, but leaves out 
section 16(a). 
 
20      The parties underwent what can only be described as extensive case management, and many months of back and forth 
between the parties ensued without much progress. By and large, the parties were unsuccessful in working out many issues in 
case management proceedings, and at the judicial review hearing, there were still a number of outstanding issues. 
 
III. Preliminary Motions and Issues 
 

21      At the commencement of the hearing, the parties made submissions regarding two motions. A Rule 312 motion was 
brought by the Applicant and a Rule 302 motion was brought by the Respondents. 
 
22      The Applicant’s motion for leave to file additional affidavits pursuant to Rule 312 of the Federal Courts Rules, 
SOR/98-106 [”FCR”] was granted. The Respondent Attorney General’s [”AG”] and the Respondent Red Pheasant First 
Nation’s motions pursuant to Rule 302 of the FCR were granted. Accordingly, the hearing was limited to the appeal of the 
election results. An oral decision on both of these motions was provided at the hearing, as summarized below, and an order 
granted to that effect dated April 3, 2018. 
 
A. Rule 302 
 

23      In the Rule 302 motion, the Respondents argued that there were multiple issues raised against multiple bodies with 10 
distinct requests for relief in Good’s application. On January 3, 2017, the Respondent Red Pheasant First Nation filed a 
Notice of Motion raising Rule 302. On January 27, 2017, the AG filed a Notice of Motion in agreement with the Respondent 
Red Pheasant First Nation’s submission on Rule 302. Both the Red Pheasant First Nation and the AG made submissions on 
the Rule 302 motion at the hearing. 
 
24      The Respondents submit that this Court must limit the judicial review to a single decision against a single 
administrative body. 
 
25      Good argued that the AG’s decision to put the band on the FNEA Schedule after receiving the BCR was inherently a 
part of the election, and that the Rule 302 motion should therefore be dismissed. In Good’s submission, the AG allowing the 
Red Pheasant First Nation to proceed under the FNEA breached a duty to consult. 
 
26      The AG submitted conversely that as the decision of the Minister regarding the FNEA Schedule is entirely separate 
from the other matters at issue in the application, the application should be discontinued against them. 
 
27      The AG submitted that on November 15, 2015, the Saskatchewan regional office of INAC received a BCR from Red 
Pheasant First Nation requesting that the Minister add the Red Pheasant First Nation to the FNEA Schedule. Specific to this 
motion, Good challenged the decision of the Red Pheasant Band Council to opt to conduct the election under the provisions 
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of the FNEA. 
 
28      I agreed with the Respondents that judicial review must proceed on a single decision. Rule 302 of the FCR stipulates 
that applications for judicial review should be limited to one decision. Thus, where the review of multiple decisions is sought, 
an application for each decision must be sought (Servier Canada Inc. v. Canada (Minister of Health), 2007 FC 196 (F.C.); 
Truehope Nutritional Support Ltd. v. Canada (Attorney General), 2004 FC 658 (F.C.)). 
 
29      The Court will make an exception to Rule 302 when an applicant challenges a continuing course of conduct arising 
from the decision of the same body (Mahmood v. Canada, [1998] F.C.J. No. 1345 (Fed. T.D.) at para 10; Lessard-Gauvin c. 
Canada (Procureur général), 2016 FC 227 (F.C.)). 
 
30      In this matter, I find that Good is challenging multiple decisions that do not arise from the decisions of the same body. 
I do not accept Good’s submission that there is only one official decision for review. 
 
31      This is of a completely different factual matter than the circumstance in Shotclose v. Stoney First Nation, 2011 FC 750 
(F.C.) [Shotclose], which Good relies on in her submissions. In Shotclose, the applicants were challenging not one specific 
decision by the Chief and Council, but were rather challenging all of decisions and actions taken by the Chief and Council 
leading up to the failure to properly conduct the 2010 election. This is clearly factually distinct from the multiple decisions 
put forward by Good for review, where Good initially sought review of the decision of the former Chief, the decision of the 
Minister to place the Red Pheasant First Nation on the FNEA Schedule, the actions of the Electoral Officer (later 
discontinued by Good), the actions of the current Chief, and the contravened nature of the election itself. 
 
32      In addition, the Applicant filed her application on April 13, 2016, well after the 30-day statutory timeline (Federal 
Courts Act, s. 18.1(2)) given to file an application for judicial review in respect of the other decisions. I note, however, that 
this is not determinative in this decision as the application is not in respect of a tribunal’s decision or order (Friends of the 
Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 (S.C.C.)). 
 
33      I find that the single decision that will be reviewed arises from the March 18, 2016 election, which is the decision 
identified in the Notice of Application made pursuant to the FNEA and the relevant FNEA Regulations. Good’s Notice of 
Application was filed pursuant to section 30 of the FNEA, and section 30 only pertains to the validity of FNEA elections. 
 
34      I awarded costs to the AG in an April 3, 2018 Order that indicated that a lump sum award would be determined within 
the application for judicial review. The AG subsequently withdrew their request for costs for this motion and none are 
awarded to the AG for this motion. 
 
B. Rule 312 
 

35      Good brought a motion to file the additional affidavits and the cross-examination transcripts of: Sandra Arias, dated 
February 9, 2017; Michelle Good #6, dated January 17, 2017; Elsie Wuttunee #2, dated January 16, 2017; Eldon Wuttunee, 
dated January 16, 2017; Chief Clinton Wuttunee, dated January 22, 2018; and Dana Falcon, dated January 22, 2018. 
 
36      The Respondents opposed these being filed. The Respondents submitted that the additional affidavits are, on an 
individual analysis, barred by the rules of hearsay and other evidentiary issues, and are not saved by any principled 
exceptions. In addition, relying on the test in Strykiwsky v. Stony Mountain Institution [2000 CarswellNat 2068 (Fed. T.D.)], 
2000 CanLII 16155, the Respondents submitted that the late filing of the affidavit evidence significantly prejudiced the 
Respondents, as it would place additional cost and effort on the Respondents after cross-examinations had already been 
completed on an already impecunious Red Pheasant First Nation. The Respondents submit that no reasonable or valid 
explanation for the delay in filing the affidavits exists. 
 
37      In respect of the Rule 312 motion, I granted the Applicant leave to file the additional affidavits and the 
cross-examination transcripts of: Sandra Arias, dated February 9, 2017; Michelle Good #6, dated January 17, 2017; Elsie 
Wuttunee #2, dated January 16, 2017; Eldon Wuttunee, dated January 16, 2017; Clinton Wuttunee, dated January 22, 2018; 
Dana Falcon, dated January 22, 2018. 
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38      In admitting these affidavits, there is no prejudice to the Respondents as the Court can still assign what weight, if any, 
is to be given the filed affidavits and cross-examinations. 
 
39      I allow these affidavits and cross-examinations evidence into the record to ensure that all the evidence that could 
possibly be before the Court is so the matter can finally proceed. 
 
C. Discontinuance against Parties 
 

40      Good discontinued the application against the Attorney General after the Rule 302 motion was successful. 
 
41      Counsel for the remaining Respondents requested that the matter be discontinued against the following: Howard 
McMaster (deceased), Sabrina Baptiste, Larry Wuttunee, former Chief Stewart Baptiste Jr., Shawn Wuttunee, Ryan Buglar 
and the Red Pheasant First Nation. Good agreed to discontinue against Howard McMaster, Ryan Bugler, Sabrina Baptiste, 
and the Red Pheasant First Nation. 
 
42      The matter was discontinued against those parties and they will therefore be removed from the style of cause. 
 
43      I will not entertain any of the arguments or make any finding regarding evidence against Howard McMaster (deceased) 
given that he has been discontinued against. 
 
44      After the hearing, Good wrote to the Court explaining that she changed her mind about discontinuing against the Red 
Pheasant First Nation. I subsequently issued written directions to the parties reminding them that the submissions are closed. 
Reasonable diligence before or during the hearing could have resolved this issue, and to continue to allow counsel to change 
her mind after the fact would result in this issue proceeding by installment. Although there are exceptions, counsel changing 
her mind is not one of them (Varco Canada Ltd. v. Pason Systems Corp., 2011 FC 467 (F.C.) at para 15). 
 
IV. Issue 
 

45      The issue is: 

A. Has the Applicant discharged its burden to satisfactorily prove that the FNEA has been contravened and if so, did it 
likely affect the election result? 

 
V. The law 
 

46      The relevant provisions of the FNEA are as follows: 

Ballots 

Prohibition 

14 A person must not, in connection with an election, 

(a) provide a false name in order to obtain a ballot; 

(b) possess a ballot that was not provided to them in accordance with the regulations; 

(c) purchase a mail-in ballot that was issued to another person; 

(d) sell or give away a mail-in ballot; or 

(e) print or reproduce a ballot with the intention that the print or reproduction be used as a genuine ballot, unless 
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that person is authorized to do so under the regulations. 

Prohibition — any person 

16 A person must not, in connection with an election,  

(a) vote or attempt to vote knowing that they are not entitled to vote; 

(b) attempt to influence another person to vote knowing that the other person is not entitled to do so; 

(c) knowingly use a forged ballot; 

(d) put a ballot into a ballot box knowing that they are not authorized to do so under the regulations; 

(e) by intimidation or duress, attempt to influence another person to vote or refrain from voting or to vote or refrain 
from voting for a particular candidate; or 

(f) offer money, goods, employment or other valuable consideration in an attempt to influence an elector to vote or 
refrain from voting or to vote or refrain from voting for a particular candidate. 

Prohibition — elector 

17 An elector must not, in connection with an election, 

(a) intentionally vote more than once in respect of any given position of chief or councillor; or 

(b) accept or agree to accept money, goods, employment or other valuable consideration to vote or refrain from 
voting or to vote or refrain from voting for a particular candidate. 

Secrecy of voting 

18 Voting at an election is to be conducted by secret ballot. 

Prohibition — elector 

19 An elector must not, in connection with an election, 

(a) show their ballot, when marked, to reveal the name of the candidate for whom the elector has voted, other than 
in accordance with the regulations; or 

(b) in the polling station, openly declare for whom the elector intends to vote or has voted. 

Contested Elections 

Means of contestation 

30 The validity of the election of the chief or a councillor of a participating First Nation may be contested only in 
accordance with sections 31 to 35. 

Contestation of election 

31 An elector of a participating First Nation may, by application to a competent court, contest the election of the chief or 
a councillor of that First Nation on the ground that a contravention of a provision of this Act or the regulations is likely 
to have affected the result. 
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Court may set aside election 

35 (1) After hearing the application, the court may, if the ground referred to in section 31 is established, set aside the 
contested election. 

Duties of court clerk 

(2) If the court sets aside an election, the clerk of the court must send a copy of the decision to the Minister. 

Bulletins de vote 

Interdictions 

14 Nul ne peut, relativement à une élection: 

a) demander un bulletin de vote sous un faux nom; 

b) avoir en sa possession un bulletin de vote qui ne lui a pas été fourni en conformité avec les règlements; 

c) acheter le bulletin de vote postal d’une autre personne; 

d) vendre ou donner un bulletin de vote postal; 

e) sauf s’il y est autorisé par règlement, imprimer ou reproduire un bulletin de vote dans l’intention que 
l’impression ou la reproduction soit utilisée comme bulletin authentique. 

Interdictions générales 

16 Nul ne peut, relativement à une élection: 

a) voter ou tenter de voter sachant qu’il est inhabile à voter; 

b) inciter une autre personne à voter sachant que celle-ci est inhabile à voter; 

c) faire sciemment usage d’un faux bulletin de vote; 

d) déposer dans une urne un bulletin de vote sachant qu’il n’y est pas autorisé par règlement; 

e) par intimidation ou par la contrainte, inciter une autre personne à voter ou à s’abstenir de voter, ou encore à voter 
ou à s’abstenir de voter pour un candidat donné; 

f) offrir de l’argent, des biens, un emploi ou toute autre contrepartie valable en vue d’inciter un électeur à voter ou à 
s’abstenir de voter, ou encore à voter ou à s’abstenir de voter pour un candidat donné. 

Interdictions visant l’électeur 

17 Nul électeur ne peut, relativement à une élection: 

a) voter intentionnellement plus d’une fois à l’égard de chacun des postes de chef ou de conseiller; 

b) accepter ou convenir d’accepter de l’argent, des biens, un emploi ou toute autre contrepartie valable pour voter 
ou s’abstenir de voter, ou encore pour voter ou s’abstenir de voter pour un candidat donné. 

Vote secret 
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18 Le vote à une élection se tient par scrutin secret. 

Interdictions visant l’électeur 

19 Nul électeur ne peut, relativement à une élection: 

a) montrer son bulletin de vote, une fois marqué, pour révéler le nom du candidat pour lequel il a voté, sauf en 
conformité avec les règlements; 

b) dans un bureau de scrutin, déclarer ouvertement en faveur de qui il a l’intention de voter ou pour qui il a voté. 

Contestation de l’élection 

Mode de contestation 

30 La validité de l’élection du chef ou d’un conseiller d’une première nation participante ne peut être contestée que sous 
le régime des articles 31 à 35. 

Contestation 

31 Tout électeur d’une première nation participante peut, par requête, contester devant le tribunal compétent l’élection 
du chef ou d’un conseiller de cette première nation pour le motif qu’une contravention à l’une des dispositions de la 
présente loi ou des règlements a vraisemblablement influé sur le résultat de l’élection. 

Décision du tribunal 

35 (1) Au terme de l’audition, le tribunal peut, si le motif visé à l’article 31 est établi, invalider l’élection contestée. 

Transmission de la décision 

(2) Lorsque le tribunal invalide une élection, le greffier expédie un exemplaire de la décision au ministre. 

 
47      The purpose of the FNEA is to provide alternative electoral processes for indigenous communities in Canada. A 
relatively recently proclaimed piece of legislation, the FNEA has received little judicial consideration to this point. 
 
48      The judicial principles and interpretative approach to the FNEA, and the provisions governing prohibited conduct 
during an election, have however been considered in Papequash v. Brass, 2018 FC 325 (F.C.) [Papequash] and Cyr v. 
McNab, 2016 SKQB 357 (Sask. Q.B.) [Cyr], appeal allowed in part in McNabb v. Cyr, 2017 SKCA 27 (Sask. C.A.) 
[McNabb], and Paquachan v. Louison, 2017 SKQB 239 (Sask. Q.B.) [Paquachan]. 
 
49      The cases cited clarify the statutory test to set aside an election under section 31 and section 35(1) of the FNEA. The 
test requires the Applicant to establish that a provision was contravened and that the contravention likely affected the election 
result. Contraventions unlikely to have affected the result of the election will not trigger overturning the election. The 
requisite standard of proof for establishing this test is the balance of probabilities (Papequash at para 33; McNabb at para 36). 
 
50      Both Justice Barnes in this Court (Papequash) and the Saskatchewan Court of Appeal in McNabb have also adopted 
the Supreme Court of Canada’s approach with the Canada Elections Act used in Wrzesnewskyj v. Canada (Attorney 
General), 2012 SCC 55 (S.C.C.) (sub nom Wrzesnewskyj v. Canada (Attorney General) [Opitz]) in interpreting the FNEA. 
 
51      The Saskatchewan Court of Appeal in McNabb, in citing Opitz, noted: 

[26] It is clear from the minority reasons of the Supreme Court in Opitz that the presumption of regularity is reflected in 
the onus and evidentiary burden imposed on an applicant to demonstrate that a contravention that likely affected the 
result of an election has occurred. Using the language of CEA, McLachlin C.J.C., who wrote for the minority, 
explained: 
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[169] Election results benefit from a “presumption of regularity”: Dewdney Election Case, 1925 CanLII 314 (BC CA), 
[1925] 3 D.L.R. 770 (B.C.C.A.), at p. 771. This reflects the fact that the applicant bears the burden of establishing, on a 
balance of probabilities, that there were “irregularities ... that affected the result of the election”: see Beamish, at para. 
39. ... 

[emphasis added] 

 
52      In adopting the ruling in Opitz in their interpretation of the FNEA, the courts have confirmed that when alleging a 
breach of the FNEA, an applicant must establish a prima facie case, after which the burden switches to the respondent to 
refute it (Paquachan): 

[23] The Burden of Proof: To assist in the implementation of the burden of proof to determine whether a contravention 
of the FNEA likely affected the result of the election, the framework offered by Justice Rothstein at para 61 in Opitz 
respecting the Canada Elections Act is instructive. First, the applicant must prove a prima facie case of irregularity (or 
in this instance, “contravention”), leaving to the respondent the opportunity to refute the alleged contravention or that 
the contravention likely did not affect the election result. 

 
53      In Opitz, the majority only dealt with “irregularities”. The type of contravention, then, is important and relevant. 
 
54      Not every contravention will justify triggering the overturning the election. As was held at paragraph 34 in Papequash, 
in cases involving technical procedural questions, a careful mathematical approach, like the “reverse magic number” test, 
may be utilized to establish the likelihood of a different outcome. In a case involving assertions of fraud, on the other hand, 
an annulment “may be justified regardless of the proven number of invalid votes”. Justice Barnes held at paragraph 34 of 
Papequash that the latter situation is “particularly the case where allegations of vote buying are raised...” 
 
55      Given the consideration by Justice Barnes and the Saskatchewan Court of Appeal, it also cannot be overlooked that 
this Court retains discretion on overturning elections, even in situations involving fraud or other forms of corruptions. In 
Opitz, for example, the majority stated that annulling an election would disenfranchise not only those whose votes were 
disqualified, but also for every elector who cast a vote. Therefore, assuming that the two-part test is met to establish a 
contravention of FNEA, the Court must carefully utilize its discretion before annulling an election. 
 
56      In this case, it was confirmed at the hearing with both remaining parties that this was not a situation that would need to 
have a “reverse magic number” test. 
 
VI. Analysis 
 
A. Evidence 
 

57      Pursuant to section 30 of the FNEA, the appeal proceeds as a judicial review. Evidence in a judicial review proceeding 
is dealt with by the Court through examination of the affidavits before it. 
 
58      Unfortunately, the record before me is complicated by numerous affidavits which included redacted affidavits, 
supplementary affidavits, and late filed affidavits. 
 
59      In the materials filed there were in total approximately 52 affidavits with 27 cross-examinations listed. At the start of 
the hearing, this evidentiary record was canvassed as the Prothonotary had not allowed a number of affidavits, and certain 
pieces of evidence had been withdrawn. Included in the 52 affidavits were two affidavits by affiants who were redacting their 
previous affidavits. There are multiple cross-examinations of several affiants on various affidavits. For example, there were 
six affidavits of Michelle Good in the file, and not all of them were properly before the Court or numbered correctly. This 
made the matter more complex and unnecessarily difficult to reconcile. 
 
60      Many of the affidavits contain hearsay evidence, argument, and irrelevant or inflammatory comments. This is 
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unacceptable to the Court. This is inappropriate, and this is not a good use of judicial resources. Not only is such a record 
unfair to the Judge, but it is also unfair to the Respondents as the Respondents cannot know exactly what the relevant 
allegation is, or the specific evidence that supports the allegation. The Court has to unnecessarily deal with a mishmash of 
evidence that is comprised of volumes of affidavits, supplementary affidavits, cross-examinations and recanted affidavits. 
 
61      Attached as Appendix “A” is a list of the affidavits and their status as best as can be determined, notwithstanding the 
issues noted above. 
 
62      As noted above, many of the affidavits contain hearsay or double hearsay without meeting any principled exceptions to 
the hearsay rule. In addition, there were redacted affidavits, and affidavits attaching affidavits, that were unsworn and 
attached as exhibits to other affidavits. No weight will be given to hearsay evidence or to unsworn affidavits as per Rule 81 
of the FCR. 
 
63      I also note that no independent evidence or corroborative evidence was given to support the Applicant’s allegation that 
many of the affidavits were crafted to be self-serving for a nefarious purpose. 
 
64      I was asked to make an inference as to the truth of the matter if an affidavit was not cross-examined on. In this 
exceptional matter, due to the number of affidavits, and a lack of direction on what specific allegations the evidence referred 
to, I will not make that inference. I will respect that the main witnesses on both sides were cross-examined, and it was only a 
few of the more outlier affiants that were not. 
 
65      Further support to do so is found in Cyr at paragraph 74, where Justice Schwann noted that drawing a negative 
inference from an absent witness would shift the statutorily imposed burden of proof onto the respondent. I find that as per 
the statute and the relevant case law, as was the holding in paragraph 50 of Cyr, the applicant must bear the legal burden of 
proof. I will examine the evidence of the affiants not cross-examined with the same lens as the cross-examined affiants. 
 
B. Allegations 
 

66      Good did not set out in her Memorandum of Fact and Law the specific incidents and the corresponding evidence that 
would establish a prima facie case that met the test of “likely to have affected” the result of the election. Instead, Good made 
a running list of facts regarding the “corrupt practices” that took place at Red Pheasant, a “he said, she said”, and general 
accusations of actions that would breach the relevant sections of the FNEA. I will wade through the morass of affidavits and 
cross-examinations relevant to each allegation to make a finding. This too is unacceptable and made the matter lengthy and 
complex. 
 
67      As per the FNEA and the relevant jurisprudence, the issue that I must decide is whether, on a balance of probability the 
prohibited act occurred. If I find that the prohibited act occurred, I must determine whether the contravention affected the 
outcome of the election. Good no longer raises any allegations against Howard McMaster, so as noted above I will not deal 
with any allegations regarding Howard McMaster. Nor will I deal with any evidence against any of the parties that have been 
discontinued against or the evidence that related to decisions other than the 2016 decision. 
 
68      In the interest of justice, I have broadly diagrammed, from the written and oral submissions, what the specific 
allegations before the Court are. It is on the basis of the specific allegations that I must make my finding. 
 
C. Particular Evidence 
 

69      Before I lay out the specific and relevant allegations in front of me, I will deal with the evidence of Jeffery Tisnic 
(Meechance) and Nisha Wuttunee. As well, I will look at the circumstances related to Chief and Councillors giving cash to 
members of the band before I deal with the specific allegations as this is pervasive theme throughout the evidence. 
 
(1) Jeffery Tisnic (Meechance) 
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70      Jeffery, born on February 5, 1997, also goes by the names “Jeffery Meechance”, “Jeffery Tisnic Meechance” or 
“Jeffery Tisnic” [Jeffery]. Jeffery filed an affidavit in support of the appeal. He was crossed-examined on his affidavit on 
February 10, 2018. 
 
71      At the time of the cross-examination, he was living in or around Edmonton managing Tim Hortons’ restaurants, and 
had been so occupied for approximately three years. Jeffery had moved to Edmonton to take the job at Tim Hortons 
sometime after the election. Before Edmonton, Jeffery had lived in or around Saskatoon where he had obtained his Grade 12 
education. 
 
72      Jeffery voted in the election with a mail-in ballot that he alleges he was paid for by Gary Nicotine [Gary]. He further 
stated on cross-examination that Gary never provided support, whether in the form of foodstuff or financial support to 
himself or his family but Chief Clinton Wuttunee [Chief Clinton] has. Though Jeffery stated that Chief Clinton provided 
financial support only for the purpose of purchasing ballots, and did not provide any other kind of financial support to him. 
Jeffery asserted that Mandy Cuthand [Mandy] gave him $40 via e-transfer to purchase his vote, and Henry Gardipy [Henry] 
gave him between $60 to $100 to purchase his vote. 
 
73      On page 297 of the recorded transcript, Jeffery stated on the record: 

A. — well, I came outside with my ballot, and then I didn’t let him take it, and he gave me about, like, 60 to $100. 
I’m not too sure, like, how much it was because it was two years ago, but - — yeah. I didn’t let him take it. He was 
trying to take it, but I didn’t let him take it. 

Q. Okay. 

A. Yeah. ‘Cause I know I could get more money for it, like, if I get more ‘X’s, yeah. 

Q. Okay. So, you were in the business of trying to sell your ballot? 

A. Yes. 

 
74      Later Jeffery during cross-examination said that he absolutely was not in the business of selling his ballot, and when he 
was reminded he was under oath, said, “No, I was needing financial help because I was going through a -hard times”. Jeffery 
asserted at this point during the cross-examination that he needed financial support because he was not working. 
 
75      Jeffery admitted on cross-examination that he tried to sell his vote by contacting all of the current Chief and Council, 
but he said he did not attempt to sell his vote to anyone that he was supporting, such as the former Chief Baptiste: 

Q. Ms. Good-He asked the question, did you text all of the current Chief and Council. 

A. I guess so, yes. 

Q. That wasn’t so hard to answer, was it? 

. . . 

Q. What about Stewart Baptiste, did you ask him? 

A. No. 

Q. Did you ask Sandra Arias? 

A. I don’t know who that is. 

AR4900



Good v. Canada (Attorney General), 2018 FC 1199, 2018 CF 1199, 2018...  
2018 FC 1199, 2018 CF 1199, 2018 CarswellNat 7394, 2018 CarswellNat 8943... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 13 

 

 
76      On Facebook, Jeffery purportedly attempted to shine a light on corruption in the Red Pheasant First Nation. At the end 
of his post, Jeffery, as per Exhibit “C” of his affidavit, finished his message with the hashtags of #IdleNoMore, 
#NoMoreCorruption, #Decolonize, and #SetThemUp. The hashtag #SetThemUp seems to indicate the potential will to bring 
ill-repute to the relevant parties. This is indeed troubling. 
 
77      Even as a first time voter, Jeffery decided that he would try and sell his vote for money and appeared non-repentant 
about it. During the cross-examination, Jeffery was asked about how he came up with the strategy of deciding to sell his vote 
by contacting candidates. He answered as such: 

A. — it’s a way to make money. We did not think it was wrong. We had to survive. We need to put food in our bellies, 
we need to put gas in our vehicles. People did not know it was wrong. 

 
78      Jeffery was also questioned about how Henry had helped Raelynn (Jeffery’s sister) and Jeffery move from one house 
to another. While Jeffery admitted to this, he also stated that he had no idea any of these people had been helping his family 
over the years. 
 
79      Jeffery further stated on cross-examination that he was taken advantage of because he is a first time voter. 
 
80      Indeed, I do not find him to be a credible witness. His credibility was further diminished by a number of flippant, 
inconsistent, and implausible statements. For example, Jeffery had texted “LOL” in response to an apparent threat against 
him. Maintaining that he considered this a threat on cross-examination, Jeffery stated that he wrote “LOL” as he was “being 
hysterical”. 
 
81      Jeffery was also cross-examined as to when he texted to request Chief Clinton for money for his father’s funeral 
expenses. While Good objected to this line of questioning, as the text messages were not exhibits to Jeffery’s affidavit. I note 
the texts were marked as exhibits to his cross examination. Jeffery asserted that the texts referenced on the cross-examination 
were never sent. I have no evidence they were not sent and in fact, the Respondents produced them so it can be inferred they 
were sent. This inconsistency with documentary evidence further impugns Jeffery’s credibility as a witness. 
 
82      The significant contradictions in Jeffery’s evidence given in cross-examination come into further stark contrast when 
compared against Henry’s evidence given in cross-examination and Chief Clinton’s evidence. 
 
83      The evidence given by these individuals cannot be so easily explained as being self-serving for the Respondents; rather 
the contradictory evidence given by both individuals is corroborated by exhibited documentation. For example, Jeffery had 
texted Chief Clinton on April 10, 2018, that “...you actually help the people. First time in Chief history. I am grateful for all 
the help you do for me and my family and relations”. When cross-examined on this, Jeffery was evasive and stated that he 
had never written such a message. Such an answer, while under oath, further impugns Jeffery’s credibility. 
 
84      Jeffery even took the opportunity to make misrepresentations on non-material facts. For example, Jeffery stated that 
Henry is his relative, but when asked about this at cross-examination, he could not provide any explanation as to how they 
were related. 
 
85      Gary provided evidence that he is a friend of Jeffery’s mother and has helped the family out over the span of decades. 
As stated by Gary when cross-examined on this issue, the help provided has been through financial means, as well as other 
forms of assistance, and that Gary considered those forms of assistance to be part of his job as a councillor. Gary affirmed 
that he did not give Jeffery a list of candidates to vote for. 
 
86      In one instance, Jeffery asked for financial support from Gary via text message. In the exhibited text exchange, Jeffery 
was very persistent that he should be given $60, so much so that Gary went to his house. Gary stated on the record that when 
he went to the house, Gary told Jeffery that he wasn’t there to buy a vote, but would help him if he needed help, as Jeffery 
was crying to him on the cell, and out of respect for Jeffery’s mother. Gary did not remember if he gave Jeffery the money, 
but remembers that Jeffery’s sister Raelynn was also in the vehicle. It is of note that Raelynn never filed an affidavit. 
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87      Henry’s evidence in cross-examination is equally unequivocal that Henry was there to help Jeffery and his family: 

Q. You met with him. 

A. Yeah. 

Q Did you give him $100.00? 

A. I gave him $100 for groceries and whatever he wanted for him and his boyfriend there at the time. He said they 
were short some money for — for groceries. I helped Jeffery out on a daily basis with his family, tobacco, drove his 
mom for groceries, drove Jeffery everywhere to move to his places, wherever he stayed, so I was just — I thought 
it was just another — another day, you now, helping -helping a — helping a young man, 18 years old... 

 
88      During cross-examination, Henry further confirmed his motivations for providing assistance in the context of Jeffery’s 
father’s funeral expenses: 

Q. What about this business about — was it his father’s funeral? 

A. Yeah. 

Q. Tell us about that. 

A. Well, he wanted help to go for his father’s funeral. He died, so we gave him a BMA from the band. 

Q. BMA, what’s that? 

A. Band member assistance. I think it was a cheque for $400 to help get him there and back. You know, we helped 
him at his time of death. 

 
89      Jeffery’s denial that he or his family ever received any support is contradicted then by the evidence of Henry, Chief 
Clinton, and Gary. The evidence provided in contradiction to Jeffery’s narrative is corroborated by texts. 
 
90      Jeffery’s claim that he was intimidated so much that he had to move to Edmonton was contradicted by his own 
testimony at cross-examination, where he acknowledged that he moved to Edmonton for a job. He certainly does not seem 
easily intimidated from his behaviour shown in texts and on Facebook and his cross-examination. 
 
91      There was discussion that he was not presented for cross-examination. Nothing turns on that at this stage, as he was 
eventually cross-examined, but I will mention it only to show the credibly issues with Jeffery are evident in his general lack 
of respect for the Court process. The Respondents submits that contrary to Good’s assertion, they never refused to examine 
him, and that it defies logic that the Chief Clinton would pay for a room for him to attend for his cross-examination and then 
not cross-examine him. 
 
92      As noted above, I find then that Jeffery’s evidence is unreliable. Jeffery’s attitude in the cross-examination, flexible 
relationship with the truth, and his propensity to erupt and lash out gives me no confidence in his evidence. For example, in 
cross-examination, Jeffery attempted to explain the contradiction between him swearing that he was intimidated enough to 
move, but that he responded with “LOL” to the impugned threatening messages. As evidenced from the excerpts of the 
transcript, Good has to step in to try and calm him down while he is being cross-examined: 

Q. Mr. Stooshinoff: Laugh out loud, hysterical. That’s your word, isn’t it, Jeffery? It’s hysterical? 

A. No. 
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Q. Yeah. All right. Paragraph 13. 

A. Read it. 

Q. You read it. 

A. You read it. Get — get — Ms Good: Calm down. 

A. -Lux to read it. See if he can read, just kidding. 

Ms Good: Just relax. It’s okay. Just relax, okay Just read — 

A. On — 

Ms Good: — the paragraph 

A. I’ll actually — 

Ms Good: You don’t have to read it out loud. 

A. I’ll actually read, the only educated one in this fucking room, the one who fucking dropped out of college. 

 
93      Later during the cross-examination, Jeffery made a reprehensible remark in alluding to the spouse for counsel for the 
Respondents, who had only recently passed away. Good had to intervene again in that instance, but the behaviour is 
disgraceful, and provides further indication of Jeffery’s reliability as an affiant with little conscience: 

Q. Did you ask Chief: (as read) Would you be able to help me out with $40, Chief? 

A. Let me see it, then. 

Q. Bottom, bottom. 

A. It seems like a fraud because they’re all frauds. 

Ms. Good: I don’t see any phone numbers or anything; right? 

A. Me neither. 

Q. Mr. Stooshinoff: Did you say that, Jeffery? 

A. Let me just look this over. 

Q. Hang on to that eagle feather. It may help protect you from your perjury. 

A. That’s not perjury. This is inaccurate. Phone number — it says email, no phone number, Shirpinoff (sic) I feel so 
sorry if you had a wife, oh my God. (spoken in foreign language). 

Ms. Good: I’m sorry for that, Nicholas. 

A. Do you have a wife, I’m sorry? 

Ms. Good: Don’t say that. Don’t talk about that. 

A. Okay. 

Ms. Good: Come here. 
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A. It’s not my concern. I’m here about this affidavit not about him. Ms. Good: That’s right. 

 
94      In the cross-examination of Mandy Cuthand, Mandy stated that he gave Jeffery $40 for fuel. It was after this 
discussion of the $40 when Jeffery started talking about ballots and “x’s”, at which point Mandy stopped talking to Jeffery. 
The text message stated, “Its Jeffery meechance adeles other son. I am wondering if you could help me out with $40. I am 
trying to get funds, I was asked to go to Kamsack to do a ceremony. I am voting for you too. You have my x. okay?” 
 
95      Mandy’s evidence is that he e-transferred Jeffery the $40 on February 17, 2016, and then on that same day Jeffery 
asked him for $50 in exchange for his mother’s, sister’s, and his own ballot. Mandy stated that he did not respond to the 
second request. I choose to believe Mandy’s explanation of why he provided Jeffery with $40 on February 17, 2016, and that 
it was for fuel and not to buy his vote. 
 
96      The text messages have many requests from Jeffery for money for school books and gas. Though the exhibit of the text 
messages does not have phone numbers, it is useful to provide an additional evidentiary component that serves to corroborate 
what the Chief and Councillors have said and to determine that Jeffery is not credible. 
 
97      Chief Clinton provided hearsay evidence that Jeffery had schizophrenia and had been in mental health facilities 
throughout his life, as he had been told this by Jeffery’s mother and sister. There was no medical evidence to support this 
allegation, and it is not necessary for me to make a finding regarding his ability to swear an affidavit, as I find him not to be a 
credible witness and I will not accept any of his evidence, as I find his evidence was tailored and will give it no weight. 
 
(2) Nisha Wuttunee 
 

98      Nisha Stewart Wuttunee [Nisha] who provided evidence for the applicant filed 4 affidavits one of which recanted the 
others. He was then cross-examined on October 30, 2017. 
 
99      In response to recanting his affidavits, I was provided Good’s Affidavit #6 which addresses the circumstances 
surrounding Nisha’s provision of the affidavits. The affidavit of Eldon Wuttunee [Eldon], who considers himself to be 
Nisha’s uncle “in the Cree way”, provides evidence that Good says corroborates and contrasts against Nisha’s account in 
Affidavit #4 as does his wife “Aunty” Elsie Wuttunee [Elsie]’s affidavit. 
 
100      A summary of the allegations made by Nisha in his first 3 affidavits is that Chief Clinton supplied Nisha with cash, 
and gave him alcohol to have him swear a new affidavit and recant his previous affidavits. 
 
101      Nisha’s narrative in Affidavit #4 alleges that following the band election in 2016, he was contacted by Elsie regarding 
the election appeal. Elsie expressed her concern that the Chief and Council were planning to take away traditional lands from 
traditional land owners. Nisha swore in his recanting affidavit that he was misled by Elsie and Good about Chief Clinton’s 
proposed traditional land policy. Rather, after having talked to Chief Clinton on or around September 6, 2016, he felt that the 
Chief and Council were taking Red Pheasant First Nation in the “right direction”. He disputes Good’s assertion that he 
recanted his previous affidavits because he was “bought” by the Chief and Council, and he presented text messages as 
corroborating evidence. 
 
102      Nisha lives with his grandmother at her house on reserve as do his uncle and father. In his Affidavit #1, his evidence 
is that his grandmother has dementia and his uncle has a severe intellectual disorder. Nisha stated they were never alone that 
day, yet the Electoral Officer stated that he came to the house and they voted. That was confirmed by the band membership 
officer. 
 
103      In Affidavit #2, Nisha stated that 3 weeks before the election, Chief Clinton gave him a $100 e-transfer through a 
third party, as he does not have online banking. Nisha said in his affidavit that Chief Clinton said “remember to vote for me”. 
He was given another $50 a few days before the election, with another reminder to vote for Chief Clinton, and then a further 
$50 via e-transfer that was delivered in cash by Chief Clinton’s brother. Nisha stated further that a rumor was circulating that 
Chief Clinton would pay $100 if you took a photo of your ballot showing that you voted for him. Nisha said that he took a 
photo of his ballot, but never collected any money from Chief Clinton because he had voted for his friend running for Chief, 
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Todd Baptiste. He attached the photo of his ballot as an exhibit to the affidavit and noted that there was no security at the 
polling station to prevent photos. He further stated that vote buying has always been part of the Red Pheasant First Nation 
elections. 
 
104      In Affidavit #3, Nisha states that Chief Clinton called him on May 17, 2006 (this must be a typographical error, and 
the intended date was likely May 17, 2016). Chief Clinton allegedly said that he had 21 affidavits against him, and later 
texted that he was concerned that the affidavit was not actually signed by Nisha. Nisha’s evidence was that Chief Clinton 
came and gave his a 60oz bottle of alcohol and $50, and then asked him to go to Regina with him to swear a new affidavit. 
His evidence is that he took the alcohol and money, but did not swear a new affidavit, although Chief Clinton did text him 
during the evening to see if he was drinking. On May 18, 2016, on direction from Good, he went to the RCMP and filed a 
complaint that Chief Clinton was “trying to pressure him to withdraw my evidence in this Appeal Application”. He further 
stated that he had no doubt that Chief Clinton would continue to try to pressure him. 
 
105      My review of the text messages leads me to a different interpretation. In the exhibited text messages, Chief Clinton 
does ask, “Well did u make this affidavit?” and Nisha’s response is “I’ll jump in with you...No”. Clinton then asks “Will u 
sign one to state you never did this affidavit? I’m on my way”. Nisha later says the signature “kind of looks like it”. 
 
106      The actual text messages do not support the statements made in the affidavit. There is no mention of any offer as to 
whether Nisha can change his affidavit. Nisha texted “LOL Captain Morgan spiced. Text when you get here”, to which Chief 
Clinton texted back, “IDK cuz...Sounding sketchy” (”IDK” being short for “I don’t know”). 
 
107      In Affidavit #4, Nisha recanted his prior sworn statements to “set the record straight” and to provide an explanation 
as to why he is recanting his sworn statement. 
 
108      As noted above, Nisha stated that he was contacted by Elsie and was told that the Chief and Council were planning 
on taking away traditional lands from traditional land owners and he believed her as she is very politically connected. This 
made him angry as his family owns some of the traditional lands and he would do anything to protect his family’s lands. 
 
109      Elsie gave him Good’s phone number and when he called her. Good allegedly steered the conversation towards vote 
buying, and although he had not sold his vote or seen vote buying in this election, he was very upset about the Chief going to 
take away the traditional land. He stated that he did lie about his grandmother and uncle not voting and he did not contact the 
Electoral Officer Howard McMaster as he claimed he had. He further says Elsie gave him alcohol and food after he swore his 
first affidavit. 
 
110      Regarding what he said in his second affidavit, Nisha stated in Affidavit #4 that he did vote for the Todd Baptiste, but 
was not paid by anyone for his vote despite what he said in his earlier affidavit. Further Nisha’s evidence is that he did not 
receive anything from the current Chief and Council to recant his previous affidavits. 
 
111      In Affidavit #4 he said that Good and Elsie told him to go to the RCMP and lay a complaint, and he did so as he was 
desperate to save their traditional lands. Nisha swore that he was not pressured by Chief Clinton, but was pressured by Good 
to swear the affidavits and to round up people to swear affidavits to remove the Chief and Council. He attached text messages 
to show that Good was continuing to pressure him. On cross-examination, it became clear on the evidence that Nisha had 
addiction issues at the time he was swearing affidavits: 

Q. And now you’re saying it isn’t — 

A. No. I’m only saying this shit because I needed the money for drugs. That’s what the whole point is for. 

Q. I understand that. 

. . . 

Q. We’re at paragraph 8 already, and you have agreed that everything up to that point is true. 

A. Yeah, but it — it was all lies to get my — my crack money. That’s all it was for. 
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112      He later stated that he received money, as was the common practise for the Chief and Council to give numerous items 
to their constituents, including money for a trip or food or gas money or pampers. He had asked the Chief Clinton for money 
to go to Regina to see his girlfriend. He then said he was paid for work that he did, and to not show up for examination for 
discovery after Chief Clinton drove him there and paid for a hotel room. Later it came out that he was given the money to pay 
a fine so that he could go back to work to get his license back. 
 
113      The cross-examination is telling as it is contradictory and confusing. Nisha admitted in cross-examination to being a 
heavy drinker, and being an addicted drug user of crack cocaine. Nisha said he would put forth evidence to feed his drug 
habit. 
 
114      In Chief Clinton’s affidavit, he discusses Nisha, and sets out exactly when and why he provided money to Nisha. 
Chief Clinton also confirmed that Nisha had known addiction issues with alcohol and cocaine. In his cross-examination, 
Chief Clinton confirmed that he gave Nisha money at Nisha’s request. 
 
115      Note that Eldon is Good’s first cousin and Elsie is his wife. Elsie in Affidavit #3, confirmed that Nisha is vulnerable 
and suffers from substance abuse, is unemployed, and lives in extreme poverty. Eldon further confirmed in his affidavit that 
Nisha has substance abuse issues and always needs money for basics such as food. Eldon has on multiple occasions given 
Nisha money to help him. 
 
116      In Good’s cross-examination, her evidence was that Nisha told her that he was paid $2000 to swear the recanting 
Affidavit #4 and that and she accused Nisha of accepting a bribe. 
 
117      The evidence makes it clear, unfortunately, that Nisha will say and do anything to obtain money to feed his 
addictions. I will not give any weight to any of the evidence of Nisha, as he is unreliable and has addiction issues that he has 
admitted to. 
 
118      Using Nisha to further the narrative of either party, given his obvious vulnerable situation and the complex issues that 
face communities due to systemic mistreatment of Indigenous peoples, is reprehensible. Based on the above, I will give his 
evidence no weight. 
 
(3) Money to Assist Band Members in Need 
 

119      Permeating throughout the evidence is the practice of Chief and Council providing band members with money. Good 
says that is this practice cannot be characterized as “helping people”, but rather that it is election corruption, that this kind of 
evidence is clandestine in nature, and that the conduct is corrupt. 
 
120      A main allegation, then, that has been presented in a number of affidavits revolves around cash being given to band 
members by the Chief and Council at the time of the election and with respect to the appeal. This is evidenced Good alleges 
by recorded e-transfers, as well as the requests and responses of the individuals as evidenced by print outs of text messages 
and Facebook chats. 
 
121      In this context, the texts and Facebook chats have little weight, as they are open to various interpretations and 
inferences. The meaning behind the messages is tarnished by opinion or hearsay and is unreliable in many cases. 
 
122      I have evidence before me from both supporters of the appeal and the Respondents regarding the practise of the Red 
Pheasant First Nation’s Chief and Council providing cash to band members in need throughout the year. 
 
123      This has been the tradition for many years, and evidence was led by both parties to the effect that the Red Pheasant 
First Nation is not a wealthy First Nation, and that many of its members are in need of assistance for food, gas, and other 
necessities. 
 
124      What is further evidenced in all the material is that people text or solicit the Chief and Council for cash; if the Chief 
or Council deem the request as a legitimate one, the Chief or Councillor will typically give them the money from their own 
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pockets or accounts, and on occasion from a band account. 
 
125      This practice does not stop during election campaigning. Thus, the providing of money by a Councillor to a band 
member can be coloured or interpreted as buying a vote or may in fact be buying a vote, even though this practise is done 
regularly outside of the election period. 
 
126      The evidence of Sandra Arias [Sandra] is relevant to this. Sandra is an appeal supporter and a former Councillor. 
Sandra was asked in her cross-examination about whether she was ever approached by people for money to help them out. 
Sandra agreed that she had a similar experience and had helped out members of the community, but that did not mean that 
there was vote purchasing occurring: 

Q. Let me try it this way: It is the way of life on Red Pheasant First Nation for members of the First Nation to 
continually ask councillors for financial support, correct? 

A. Yes. 

Q. And that would happen 24 hours a day and 365 days a year, correct? 

A. Yes. 

Q. And it wouldn’t matter if it was election time or not correct? 

A. Yes. 

Q. Were you asked for money during election time when you ran in an election? 

A. Yes 

Q. Did you give people money? 

A. No 

Q. Never? 

A. No 

Q. Not for — 

. . . 

Q. ...While you were running as a candidate for councillor did you ever give people money for food or gas or diapers or 
cigarettes? 

. . . 

A. No 

Q. No one asked you for money? 

A. Yes, a lot of people asked me for money, and my response was always that it is a very dangerous line when you’re 
asking a candidate for money in terms of — and mentioning the election. I would always say if you need help with fuel, 
I can put fuel in your vehicle. 

Q. And did you? 

A. One occasion I did help a lady out, yes. 
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Q. Sure. But you’ll agree with me just because you’re helping out members of your community — 

A. But it wasn’t — yes... 

Q. -doesn’t mean you’re buying their ballot? 

A. I agree with you. 

 
127      Another supporter of the appeal, Archie Nicotine [Archie], in cross-examination said: 

Q. Do you agree with me that councillors on Red Pheasant are asked on a regular basis for money from members of 
the band? 

A. Yes 

Q. Have you asked Chief Wuttunee or any of the elected councillors for money? 

A. For help, yep. 

 
128      Archie, provided evidence that he asked Chief Clinton for $150 to take a DWI Course so he could get his Driver’s 
Licence back. Chief Clinton gave him the money and Archie gave evidence that the check came from the Men’s Wellness 
account and though Archie said he really wanted the money for his Driver’s Licence it was an abuse as it was not related to 
his health. This is not relevant to the election but is relevant as evidence that people ask the Chief and Councillors for money 
all the time when they have needs and no money. 
 
129      In Chief Clinton’s Affidavit #1 at paragraph 8, he stated: 

Jeffery texted me several times for financial assistance, just like many band members do in Red Pheasant. Students, 
single mothers and grandmothers al have financial hardships and they struggle day to day at times, and it’s a common 
occurrence for Chief and Council to get requests from band members for financial assistance daily. 

 
130      Chief Clinton also made it clear that this provision of assistance did not extend simply to Jeffery, and stated in the 
affidavit at paragraph 11: 

... I have dealt with these two individuals many of times in the past, as they were always requesting financial assistance 
from my program. 

 
131      Chief Clinton stated in response to the affidavit of Marie Baptiste [Marie] that: 

12. On January 19, 2016, Marie texted me asking for financial assistance, stating that she really needed the help. I 
informed her that Chief Stewart Baptiste had depleted the Brighter Futures budget in August 2015. 

13. Marie stated that all she needed was $60 to get to and from work 

14. On February 9, 2016, she texted me again asking for money to help her get her wife back from Cold Lake as she got 
sick, couldn’t work and was hospitalized. 

15. On February 10, 2016, she texted me again asking for gas money to get to Edmonton for a job interview. I informed 
her that I was going to announce my candidacy for Chief. She phoned me and I asked her if her mother had spoken to 
her about my intention to run for Chief. She said yes and that she would support me. I told her I would honour her 
request and e-transferred her some gas money to get to Edmonton for her interview. 
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132      In Chief Clinton’s cross-examination at page 906 of the transcript, he indicated: 

Q. All right, And so when you say Jeffery was saying you should help me out with gas money, how do you 
interpret that? 

A. Well, it’s just we help people out every day daily 365 days of the year, you know. Like, last night I was getting 
text messages from band members at 3:00 in the morning asking for an E-transfer you know, it’s daily. It’s not an 
uncommon occurrence to help people out from our own pockets with gas money or whatever the emergency is. 
There is all kinds of emergencies. 

Q. Okay. So the reference to giving gas money, is that in the context of buying a ballot? 

A. No 

Q. Well, what is it in the context of? 

A. Well, even though there’s an election going on, it’s still the same thing every day, people are asking for 
assistance. And the band is not a rich band, we don’t have, you know, excess dollars to just — you know, it’s got to 
be budgeted, so we’re on budgets, and, you know a lot of times we’re just giving people money from our pockets to 
help them with their daily — daily struggles and requests. 

 
133      The Respondent Dana Falcon [Dana]’s affidavit evidence is also relevant to this issue. Dana swore the following: 

2. In reply to Marie Wuttunee’s Affidavit dated May 20, 2016, on March 14, 2016, Marie contacted me with a personal 
request to assist her financially for fuel to get to work. I was able to assist her and sent it to her at her request an 
e-transfer in the amount of $20.00. 

3. At no time before or after the financial transfer was there any discussion with her regarding vote buying. The money 
was given to Marie to assist her as she had requested. 

 
134      The affidavit evidence put forward by Dana supplements and corroborates the explanation put forward by the 
Respondents that the Chief and Council assisted people with their day-to-day expenses as a matter of practice both within and 
outside of the election period. 
 
135      Henry Gardipy’s sworn evidence further corroborates this narrative. Henry stated the following at paragraph 6 of his 
affidavit, “I restate that as an incumbent Band Councillor, I assist numerous people of the Red Pheasant First Nation. I have 
helped Marie in the past and will continue to assist her in the future.” 
 
136      Mandy Cuthand’s affidavit is also relevant. The relevant affidavit evidence is reproduced below: 

3. In response to the Affidavit of Marie Baptiste dated May 20, 2016, we were running for election, and campaigning for 
Council. We help people with problems, such as no gas, no food, bills, etc. I would help when needed, but I can’t say 
what I helped Marie with. I think it was gas. I never told her to vote for me. It was her own choice when she got to the 
polling station. 

 
137      In the cross-examination of Lux Benson [Benson], Benson provides further perspective on the issue of Chief and 
Council providing financial assistance to the community, garnished from 18 years of experience as a Councillor: 

Q. Now, just why are people asking for money, for what purposes? 

A. I’ll clarify that in the best way I can. I lived there all my life. I’ve been a leader for my community for going on 
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18 years now, and I’ve sat on different portfolios, one of them which was the social development portfolio; I 
looked after welfare. And I’m aware — the thing is, is we are short-funded by the government where band 
members only get 255 a month, and some of them have kids, like three, four kids, to provide for. 

Q. Out of that $255 a month? 

A. Out of $255 a month they have to buy their pampers, their food, their little bit of clothing they can buy. That’s 
all they get in that one month, so that’s why they go to chief and council and that’s why we give — we give out 
money, just the goodness of our heart as -as our position as a leader. Like, a long time ago, you go back to our 
people, like, my — my late dad and my grandpa’s time, they were hunters, they provided for the people, and that’s 
how they became a leader, they would help provide for the people. So it’s extended on now to us, to our generation. 
Now nobody is hunting, but there is -financial — wise we try and help out whatever we can. That’s how we help 
our people because they’ve struggling. .... 

 
138      I find that there is credible evidence to establish that there was a practice where the Chief and Council would and did 
provide money (cash or e-transfers) and other forms of assistance to band members in this impoverished band from their own 
pockets in addition to providing assistance from the band accounts. 
 
139      The issue then before me is to determine in each situation that is presented in the affidavits as to whether the 
contributions by the individuals should be considered to be philanthropic, or whether these contributions were for the 
purposes of campaigning or vote purchasing. The Respondents has provided a methodical refutation to the allegations. 
 
D. Issue Analysis 
 
Has the Applicant discharged its burden to satisfactorily prove that the FNEA has been contravened? And if so did it affect 
the election? 
 
(a) Allegation #1-Filling out Blank Ballots for Support and joining Wuttunee’s slate of candidates (corrupt practice) 
 

140      In her Amended Affidavit, Sandra states that Dana approached her two weeks before March 11, 2016 and told her 
that “Wuttunee’s team was going to win and that they had runners all over buying ballots.” No first name is provided, but I 
assume “Wuttunee” refers to Chief Clinton, and not one of the other candidates with the same last name (such as Keith 
Wuttunee), who is also mentioned in the Amended Affidavit. 
 
141      In Sandra’s Amended Affidavit, she further stated that the slates of candidates are called “teams” and often have 
names such as “Team United”. Dana allegedly approached Sandra to join their team, to which Sandra was non-committal. 
 
142      Sandra’s evidence (paragraphs 15-18) was that: 

Wuttunee told me that he needed working councillors and that Falcon was going to be his right-hand man. He told me 
that he had 80 blank ballots that had not yet been filled out and that they were meeting that night to fill them out. 
Wuttunee and Falcon told me that these ballots would be filled out as votes for me if I agreed to join their team. All I 
had to do for these ballots was to convince my supporters to vote for Wuttunee’s team. Again, I was non-comital in my 
response. 

. . . 

Over the final week before the election, the offer was first reduced to 50 ballots and then to 30 ballots in return for 
convincing my supporters to vote for Wuttunee’s team. 

I did not accept the offer. I was not successful in my bid for council and lost by a gap of 30 votes. 
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143      Good’s submissions regarding this allegation are that Chief Clinton and Dana were unlawfully in control of enough 
blank ballots to control the outcome of the election. At the hearing, Good submitted that such a practice was corrupt, affected 
the integrity of the election, and breached the prohibitions set out in the FNEA. Good alleges that this practice is essentially 
vote buying by Chief Clinton, as Chief Clinton used a surrogate to do it for him. 
 
144      Good created and filed a summary of the walked in 8C ballots. I allowed Good to file this summary against the 
objection of the Respondents. During oral argument, it was discovered that the summary Good filed did not correspond with 
the actual ballots in the record. Good then chose to withdraw the summary. 
 
145      I note that this allegation overlaps with the next allegation regarding walk-in ballots. 
 
146      Sandra’s affidavit evidence is that Chief Clinton and Dana told her that 80 blank ballots would be filled out as votes 
for her if she agreed to join their team, and convince supporters to vote for Chief Clinton team: 

Q. All right. And do you have any evidence that Dana Falcon was talking about the physical ballots as opposed to 
delivering the votes to support you? 

A. They won by quite a large margin. 

Q. That’s your evidence? 

A. It — 

Q. I’m just asking 

A. I would have had the evidence had I gone to meet with them that evening, later on that evening. 

Q. But should have, could have, would have, might have, you don’t have any evidence? 

A. Yes. 

Q. Correct? 

A. You are correct. 

 
147      In the re-examination, Sandra further said that Dana had stated to her that he could bring 80 blank ballots that she 
could help fill out to bolster her campaign. 
 
148      In contrast, the Respondents’ position is that the Wuttunee team wanted Sandra and her brother to join their slate of 
candidates, and if she did join their slate, they could swing votes her way as they did with all the candidates that were on their 
team. In other words, they argue that the Wuttunee team did not provide blank ballots, but rather provided the opportunity to 
gain 80 potential votes. 
 
149      In the cross-examination of Dana, he stated that he did talk to Sandra about working together with Chief Clinton and 
himself both before the election campaign and throughout the election period. 
 
150      In Dana’s affidavit, he denied there ever being a discussion with Sandra and himself about the delivery of the 80 
blank legal ballots to be filled out to her as she deposes. He does confirm that he and Sandra ran on the same slate last 
election and were elected, so he hoped to work together again. 
 
151      He does say that Elder Gerald Wuttunee who is Sandra’s uncle wanted Dana to approach Sandra so that the two 
families could work together. On redirect: 

A. well. We talked about, like, a blocked vote type of thing, like, aligning families because Gerald had his part of 
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the family, and he — he wanted, like, myself and Sandra and Chief Baptiste all — or sorry, Chief Wuttunee to all 
work together just to have, like, a stronger alignment, I guess, with his family and — 

Q. And Sandra was part of that family? 

A. Yes that’s his niece. 

Q. And were there any so-called 80 blank ballots? 

A. No. there was no talk about ballots or any ballots that I’ve seen. 

 
152      Sandra’s Amended Affidavit stated that she was intimidated by the Chief and others, including Gary. 
 
153      Good alleges that Sandra was intimidated by the now deceased Michael Cote, who was the step-son of Councillor 
Gary. It was argued that Gary may harbour unhappiness because of his step son being incarcerated for an incident involving 
Sandra that happened in 2003. 
 
154      However, in her cross-examination, Sandra stated clearly that she is not intimidated by the current Chief. When 
crossed-examined she admitted that she was not intimidated by the current Chief, Council or other Respondents, and that her 
affidavit referred to something that happened in or around 2012: 

Q. You’re talking about an incident that happened sometime in around 2010 or 2012? 

A. 2012. 

Q. But nothing related to this current chief and council, the parties named in relation to this litigation? Nobody tried 
to intimidate you, Sandra, with regard to not speaking out about this election that’s the subject of this lawsuit, the 
2016 election? 

A. I don’t think that I was — that’s what I was referring to in my Affidavit. 

Q Well, that’s what I thought you were referring to. So your answer to my question is, no, nobody tried to 
intimidate me and stop me from speaking out about this 2016 election? 

A. No. 

 
155      Based on the evidence before me, it is clear that Sandra is not intimated, so any allegation regarding the intimidation 
of Sandra affecting the election is unfounded. 
 
156      In cross-examination, it was confirmed that Sandra had no personal issues with Dana. In fact, Sandra had been on 
Council in 2012 with Dana, and they had successfully run together on the same slate in 2012. In cross-examination, Sandra 
stated, “He is very mild mannered, yeah.” 
 
157      She further confirmed in cross-examination that: 

Q. So he was urging you to join with him on a slate? 

A. Yes 

Q. and you refused? 

A. I had considered it, but ultimately I did refuse, yes. 
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Q. Did you join another slate? 

A. I was already currently running with another group of people. 

Q. Well, that makes sense, then. So which group of people or slate or team was that? 

A. I was running with Chief Candidate Todd Baptiste and his group of supporters. 

. . . 

Q. And did your brother also run with — 

A. My brother did run, yes. 

Q. Nathan? 

. . . 

A. Oh, yes. Yes, my brother, Nathan Arias, did run as well. 

Q. And neither of you were successful; is that correct? 

A. That is correct. 

 
158      Chief Clinton’s evidence in his affidavit dated January 20, 2018, says: 

4. ...I deny that there was any discussion between Sandra Arias and myself to provide illegal ballots to her as the 
Applicant claims. I deny offering to hand over to her blank ballots at any time. We did have a general discussion in 
which it was proposed that we work together to join support that each of us had amongst band members. 

5. I did ask Sandra Arias to work with us in the election campaign, however, I deny making any sort of offer to her to 
engage in any illegal or corrupt activity. 

 
159      She was re-examined on this, but Good’s questions were leading questions and at some points, Good was directly 
supplying answers. For example, Good asked: 

Q. And you gave evidence — or you were asked if Dana Falcon had stated to you that he could bring you the vote, 
that he could bring you support in the form of their supporters voting for you. In your Affidavit you swear that he 
had said that there were 80 blank ballots that were going to be filled out that night and that they would be given to 
bolster your campaign, that they would be given to you; is that correct? 

A. Yes. I should — 

Q. But they were not — your evidence is that the ballots were being filled out that night, correct? 

A. Yes, that they were inviting me to fill them out with them, so they would ensure that my name would be on them 
and that — 

Q. Correct. 

 
160      When Dana was cross-examined by Good on December 29, 2016, there were no questions regarding the alleged 
meeting or the blank ballots. 
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161      I counted the 8C ballots in evidence and found only 7 ballots where Dana had solemnly declared that he had a ballot 
package of a named person and that he actually delivered. Even if the number count is minutely off, it is far from the alleged 
80 ballots that Dana supposedly had and was filling out and delivering. 
 
162      In cross-examination it was explored why she was not paid after disrupting Council session. Her lack of 
forthrightness in other matters, as well as the corroborating evidence of Chief Clinton and Dana, leads me to believe that 
there were not blank ballots that were going to be filled out. 
 
163      Rather, I find that she is a strong successful woman that had been elected as a supporter of one group, and when she 
chose not to be part of that block, she lost. The allegations have reasonable explanations given by the Respondents that were 
also at the “meeting” and I will prefer their evidence. 
 
164      I find that Sandra and her brother were asked to join the Wuttunee slate of candidates, and not that they would have 
80 blank ballots to fill out with her selected. In the last election (2012-2014 interim) that Sandra had won, she had been part 
of the Wuttunee slate of candidates. 
 
165      Having slates or teams of candidates in political elections is not uncommon. Sandra herself confirms as much: 

Q. Okay. Now — 

A. And it’s done in every type of election, municipal, provincial, federal. 

Q. Because you will appreciate that in election talk people will frequently say I can deliver 100 votes for you, 
right? You have heard that kind of talk? 

A. Oh, yes. 

Q. That’s not the same thing as handing over to you official unsigned ballots? 

A. No, it is not. 

 
166      I do not find it a violation of the FNEA or any common-law principles to be asked to join a slate of candidates. I find 
on the evidence before me that Dana, on behalf of a slate of candidates, did try to have Sandra join their slate. This political 
maneuvering would appear to be what occurs in many elections, and is a recognized part of the political process. 
 
167      This allegation has not been proven on a balance of probabilities. 
 
(b) Allegation #2- Walk-in ballots 
 

168      Good alleges that the fraud that occurred was facilitated by the overbroad use of Form 5D (Form to Request a Mail-in 
Ballot) and Form 8C (Declaration of Person Delivering a Mail-in Ballot Package) which allowed illegally obtained ballot 
forms to be placed in the ballot box, therefore controlling the outcome of the election. 
 
169      Good stated that if a member lived off-reserve, the member can fill out a request to receive a ballot, and then the 
Electoral Officer would then mail it to them. 
 
170      Good argued that Chief Clinton and Dana would use a Form 5D to get a ballot, and then send it to someone other 
than that person so they could pick the blank ballot and then the Wuttunee team would then fill out the blank ballot and then 
walk the ballot in. 
 
(i) Jennifer Peyachew & Sam Wuttunee 
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171      Jennifer Peyachew [Jennifer] filed an affidavit that indicates that on or about March 5, 2016, she was picked up by 
Sam Wuttunee [Sam], a candidate for Council from work. Sam then took her to another candidate, Charles Meechance 
[Charles]’s house. She stated in her affidavit that Charles had blank 5D Forms in his house. She says she signed one to 
request mail-in ballots. She said she put a Lloydminister address that was not hers on the 5D Form. 
 
172      Jennifer’s affidavit states that her ballot package arrived in Lloydminister and Stayce Peyachew [Stayce] took a 
picture of the ballot package and posted it on Facebook on March 10, 20l6. 
 
173      Jennifer filed a photo of Stayce’s Facebook entry with a photo of an envelope that says “Ballots”. Keeshawn 
Armstrong [Keeshawn] is tagged and asked on her wall why Keeshawn was using her address because Stayce just received a 
ballot with Keeshawn’s name on it. When Keeshawn expressed bemusement with the situation, Stayce indicated “I’ll just 
discard it haha” and later the chain of comments on the wall from others went to the effect that Stayce should burn the ballot 
and that it not worth the paper it was written on. 
 
174      Jennifer stated in her affidavit that roughly a week after first meeting with Sam and Charles, in or around March 11, 
2016, Sam met her at the Tropical Inn and they went outside to meet Todd Baptiste, who she says picked up her ballot from 
Lloydminister. She says Todd Baptiste gave her $130 and Sam gave her a gram of marijuana. Her evidence is that Sam said 
that the gram of marijuana came from another candidate, Russell Podgurny. He further promised her Pampers which she 
never received. She said they would not tell her which candidates they marked her ballot for. 
 
175      I note the evidence of Form 8C that shows that Sam did indeed walk-in Jennifer’s ballot package on March 18, 2016. 
 
176      I find that the Facebook evidence alluded to is about Keeshawn’s ballot, and has nothing to do with Jennifer’s ballot. 
It is only speculation that because Keeshawn’s ballot that was posted about on Facebook that was sent to Stayce is related at 
all to Jennifer. I have no evidence from Stayce that she received Jennifer’s ballot. I have no evidence that Todd Baptiste 
picked up a blank ballot of Jennifer’s or if he is Chief candidate Baptiste who is not part of this application. 
 
177      I am being asked by the Applicant to engage in speculation without the relevant evidence. The evidence on the 
Facebook page is given no weight. This is irrelevant and not supportive of her affidavit evidence. 
 
178      Jennifer was not cross-examined on her evidence and it does not relate to any of the respondents. 
 
179      Jennifer’s evidence is that she received money and drugs from candidates and that the 8C Form shows that Samuel 
Wuttunee walked in a ballot. I find that Samuel is the Sam that Jennifer refers to. On the basis of this evidence corroborated 
by material documentation, I find on a balance of probabilities that Sam did indeed breach section 16 of the FNEA. 
 
180      The next step I must take is to determine whether the contravention likely affected the election results. 
 
181      In my view, it is of note that neither Sam, nor any of the other individuals involved were part of the slate of 
candidates with Chief Clinton that I am aware of. Furthermore, Sam is not a respondent in this appeal, and there is no 
affidavit from Sam or any of the other named individuals. It is also relevant that Sam was unsuccessful in his election bid on 
this occasion and had never been elected before. 
 
182      Therefore, I do not find that the contravention affected the election result as the perpetrator of this prohibited conduct 
was not an incumbent and was not elected. In addition, there is no magic number count back at issue in this case. For these 
reasons, the election results were not affected. 
 
(ii) Marguerite Benson & Crystal Baptiste 
 

183      Good submits that Marguerite Benson [Marguerite]’s evidence provides further evidence of fraud utilizing walk-in 
ballots. Marguerite says on March 18, 2016, she was sitting in a vehicle outside a hall that was being used as a polling station 
with her husband, Dwayne Benson [Dwayne], who was a candidate in the election. She says that she saw Nola Wuttunee 
[Nola] drive up, park, and then walk to Benson’s car. Marguerite further stated in her affidavit that Nola reached in the 
window of the car and removed a stack of white legal size envelopes which Marguerite “deduced were ballot envelopes”, 
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after which Nola walked to the polling station. 
 
184      Marguerite says she confronted Nola at 7:30 (PM I presume) and asked her what she was doing. Marguerite stated, “I 
said to her that I thought she was for change. I told her I saw what she did taking the ballot envelopes from Benson. She was 
speaking to Benson on the phone at the time but went silent when I said this and looked at me with a shocked look on her 
face as though I had exposed her.” 
 
185      Marguerite says Nola did not respond and was silent when confronted by Marguerite. Marguerite was not 
cross-examined and so Good submitted that I can infer the truth of the contents of Marguerite’s affidavits from that lack of 
cross-examination by the Respondents. 
 
186      On the evidence of Marguerite’s regarding who Nola was speaking on the phone to or what her expressions meant, I 
will give no weight to as it is opinion evidence and unreliable evidence. 
 
187      Marguerite’s husband, Dwayne, also a candidate who was in the vehicle with Marguerite, filed an affidavit but did 
not give evidence regarding this allegation to corroborate his wife’s. 
 
188      Good argued that support for this allegation was furthered by the evidence of Crystal Baptiste who acted as a 
scrutineer during the March 18, 2016 election. Her affidavit describes conduct during the election that she believes was 
contrary to the election rules. For example, she states people under the influence of drugs or alcohol were allowed to vote, 
and that she saw Cody Benson (son of Lux Benson), Rene Wuttunee (brother of Dana), Mandy, and Nola each walk in stacks 
of envelopes containing at least 40 ballots in total. She also saw her father, Michael Baptiste, hand in two ballots for 
Councillor, when he should only have been given one. She noticed that these two ballots were put aside, and that Howard 
McMaster would not let her father have another ballot to vote. 
 
189      I will not deal with Crystal’s evidence related to the Electoral Officer and the conduct of the election. 
 
190      I will give weight to Marguerite’s evidence that she saw Nola obtain ballots from Benson’s vehicle. I also give 
weight to Crystal’s evidence that Nola walked in some ballots. 
 
191      The signed 8C Declarations of Person Delivering a Mail-in Ballot Package are evidence that Nola, who is lives in 
Calgary, delivered 13 mail-in ballot packages. In total, there were 209 8C Forms files in the evidence before me, and a 
number of different people swearing to the Electoral Officer or Deputy Electoral Officer. These numbers may be off by one 
or two but that does not affect the reasoning. 
 
192      I found none signed by Cody Benson, but several with the last name as “Benson” but with a different first name, and 
none by Mandy. In a review of the 8C Forms, it is clear that a number of people delivered ballots from specific geographical 
regions where they also lived. For example, Arlysse Wuttunee delivered several from Edmonton, and Henry, who lives in 
Saskatoon, delivered 10. Rene Wuttunee of Saskatoon also delivered 21 walk-in ballots. It is not too surprising given this 
pattern that Nola of Calgary would deliver a number of walk-in ballots from Calgary. 
 
193      In the affidavit of Dana, Dana does not make mention of walk-in ballots, nor was he cross-examined on walk-in 
ballots regarding his brother Rene Wuttunee. Dana did complete seven 8C Forms. 
 
194      Mandy, in response to Crystal Baptiste’s evidence, swears he was out campaigning on election day, and never left his 
truck or saw Crystal or even knew she was a scrutineer. He stated, “I never went in the building and did not walk in the back 
with a stack of ballots”. While Mandy was cross-examined on his affidavit, Mandy was not specifically cross-examined on 
the question of walk-in ballots. 
 
195      Walking in ballots in and of itself is not a breach of a prohibition especially given that the evidence is most of the 
band members live off reserve. Crystal’s estimate of how many ballots that four people walked in is not as reliable as the 
actual 8C Forms I have in front of me as evidence. On the evidence, it is clear for example that Nola completed and walked 
in 13 8C Forms. Mandy’s evidence is he did not walk any in and there are no 8C Forms in his name. Rene Wuttunee 
completed 21, 8C Forms and I have none from the 4th person Crystal named. I will take the actual count of walked in ballots, 
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in conjunction with the evidence of Mandy and Dana, over Crystal’s account that estimates. 
 
196      I find that the evidence discussed above regarding the allegation of corruption of walk-in ballots does not meet the 
evidentiary standard. 
 
(iii) Elsie Wuttunee 
 

197      Elsie, in her role as a scrutineer stated that she witnessed Howard McMaster not let Morgan Harrison Payne vote 
[Morgan], as Howard McMaster said that Morgan had already voted. Morgan said someone must have stolen his ballot as he 
had not voted. Elsie gave further opinion evidence on Howard McMaster’s intentions which will not be considered. 
 
198      Elsie at the advanced poll on March 10, 2016, states that she saw and noted a number of candidates delivering large 
numbers of ballots to the polling station. She states at paragraph 4 of her affidavit that Ryan Bugler delivered ten ballots, 
Dana delivered seven ballots, Sam delivered seven ballots, Henry delivered ten ballots, and others that she named in her 
affidavit at paragraph 5 delivered large numbers of ballots to the polling station. She swore that in her role as a scrutineer, she 
kept notes on which ballots were walked in by whom. 
 
199      In terms of the documentary evidence, the 8C Forms give us proof of who walked in what ballot, contrary to the 
vague evidence lead that Elsie witnessed the delivery of “... large numbers of ballots to the polling station” (para 3). 
 
200      The named individuals in paragraph 4 of her affidavit 8C Forms confirm that Ryan Bugler delivered ten ballots, Dana 
delivered seven ballots, Sam delivered 28 ballots and Henry delivered 10 ballots. As noted above walking in ballots is 
provided for in the election and the number of 8C Forms correspond with her evidence except for the number walked in by 
Sam Wuttunee. Walking in ballots and completing the 8C Form in itself is not evidence of fraud. 
 
201      Many individuals walked-in many ballots, especially when they lived off reserve. Given that Good admits in in her 
oral argument that the Red Pheasant First Nation has 2500 members, but only 600 live on reserve, the walked-in ballots 
totaling 209 are a small percentage of the total eligible voters. 
 
202      I do not find that this evidence meets the evidentiary standard of a breach of a prohibition. 
 
(c) Allegation #3: Inducement to Recant Affidavit 
 

203      Good stated in her Memorandum of Fact and Law: 

147. The Applicant submits that the evidence regarding corrupt practices must be considered in light of the corrupt 
manner in which the Red Pheasants conducted themselves during the course of this litigation. 

148. Intimidation, denial of services, outright cash bribes and other inducements offered to witnesses to recant their 
evidence or to evade Cross-examination demonstrates an absolute lack of compunction with respect to stooping to any 
illegality or impropriety to achieve their aims. 

 
204      To establish the allegations of vote purchasing and inducements to recant affidavits, Good proffers the evidence of 
Nisha Wuttunee, Marie Baptiste, Langford Wuttunee, Edward Nicotine, Mallory Wuttunee, Chaystin Armstrong, and her 
own evidence. The allegations of “vote purchasing” in one way or another permeate these affidavits put forward by Good. 
 
205      I remark that as I have already found it to be inappropriate to consider the evidence of Nisha Wuttunee, given his 
inconsistent, unreliable testimony, and his substance abuse issues. I also note that the evidence of Chaystin Armstrong was 
withdrawn. 
 
206      I further note that the evidence proffered by Marie Baptiste is dealt with above in paragraphs 131 and 132. I find that 
the evidence she puts forward in relation to vote buying is rather indicative of the general practice of the Chief and Council 
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supporting individuals outside of the election period, which therefore cannot result in a finding of a breach of the FNEA on a 
balance of probabilities. 
 
207      Therefore, I will begin through an analysis of Langford Wuttunee’s evidence relating to him being offered a financial 
inducement. 
 
208      Specifically, Good submits that Langford Wuttunee was offered and given a pecuniary inducement to recant his 
affidavit and to swear a false one by Chief Clinton. In Good’s submission, Red Pheasant First Nation has no housing policy 
and is experiencing an extreme housing crisis. As there is no fee simple title on reserve, and as the Band has never developed 
a land code or housing policy, all houses are technically owned by the Band. Under these factual circumstances, Langford 
Wuttunee was, “...offered a BCR giving him exclusive usage rights of a house that he had bought”. Good argued that this was 
clearly a quid pro quo arrangement; Langford Wuttunee had even been given cash, ostensibly for fuel to go to the Band’s 
lawyer to swear a new affidavit. However, he decided not to recant and instead swore an affidavit regarding the efforts to 
bribe him. 
 
209      In support of Langford Wuttunee’s evidence, Good advanced evidence from Archie. 
 
210      Archie in his affidavit and in cross-examination, he confirmed that he is part of the “appeal team”. His evidence is 
that he identified people that would assist Good and the “appeal team” who wanted to overturn the election. 
 
211      Archie’s evidence was that people on the reserve will do anything if they are paid. He gave evidence that Langford 
Wuttunee was a supporter of the appeal, and would have given evidence in support but did not. Archie thought that the 
reason he did not give evidence was that he was being bribed by being given a BCR for a private contract regarding 
possession of a house that he had been seeking. 
 
212      In addition, Archie gave evidence that he saw Langford Wuttunee receive cash from Lux, and did not say what it was 
for. Archie gave evidence that Langford Wuttunee told him that Mandy would give him a BCR for the house if he changed 
his affidavit. This is not the best evidence as Langford Wuttunee, in contrast to Archie’s statement that he would not give 
evidence, filed 2 affidavits. 
 
213      In cross-examination, Archie agreed that the cash given to Langford Wuttunee could not be to buy a vote because the 
incident was 8 months after the election. Much of the affidavit was pure speculation and self-serving. 
 
214      Langford Wuttunee, in his second affidavit, gave evidence that he wanted a BCR to recognize ownership of his 
house. He gave evidence that he knew that Chief Clinton would not help him obtain the aforementioned BCR, but he had 
heard that the band council paid Nisha to withdraw his affidavit. He found out the Chief would not help him when he and 
Graham Wuttunee went to the Gas Bar in North Battleford. They noticed Chief Clinton and approached him. He put the 
phone on speaker so Chief Clinton could engage with the RCMP officer that he was talking to. When he went into the gas bar 
to pay he gave his phone to Graham Wuttunee so Chief Clinton could speak to the RCMP but when he returned Graham 
Wuttunee told him that Chief Clinton said to a companion “let’s get out of here I don’t want anything to do with this”. This 
evidence is hearsay as it is what somewhat allegedly said during a phone call and then passed on to Langford Wuttunee and 
will be disregarded. 
 
215      Langford Wuttunee indicated that he told Chief Clinton that he would withdraw his affidavit supporting the appeal if 
Council would issue a BCR concerning his ownership of the house. He alleges that Chief Clinton told him during a phone 
call that if he wanted to sign a new affidavit he should see the Council’s lawyer and that “they’d got a really good affidavit 
out of Nisha Wuttunee”. 
 
216      Langford Wuttunee’s affidavit evidence is that on or around October 22, 2016, he called Chief Clinton to see if the 
BCR was prepared, and was told that Chief Clinton was driving to Alberta. However, his evidence alleges he was told if 
Langford Wuttunee went ahead and signed the affidavit, then Council would sign the resolution. Langford Wuttunee alleges 
he asked for $250 from Chief Clinton, who said that he would arrange it with Cody Benson. Langford Wuttunee said when 
he saw Archie, who he knew was a strong supporter of the appeal, he felt guilty about his deal to recant his affidavit, so told 
him about his arrangement regarding the house and the $250. He said that Archie was present when the money Chief Clinton 
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promised him was delivered. 
 
217      His evidence is that Mandy texted him to see if he signed the new affidavit as the BCR would be given to him once 
he signed. In contrast the text messages that are attached he says he needs gas money to go to Saskatoon and had asked Chief 
Clinton for gas money. He explains this by saying he wanted to see the BCR before he would go to Saskatoon and arranged 
to have Mandy fill his tank with gas to travel to Saskatoon. 
 
218      In his cross-examination, it was confirmed that he had run for Council and had lost. He was asked about whether he 
could own the house on reserve given that the houses are owned by the band. He did confirm that he knew that he cannot 
own the house and that the band owns the houses and that a BCR does not change that. Langford Wuttunee confirmed that he 
could not own the house he is living in and asking for a BCR for possession of which his ex-father in law lived in. He said he 
paid money for the house on October 2, 2016, and when asked if it was legal he said that there is no housing policy on 
reserve so that is what happens if they want a few dollars and the RCMP cannot come in and kick a person out. In the past 
when he bought the house he would take it apart for lumber. His evidence in cross examination was in this case he bought the 
house from Stan Osecap [Stan] ($3,500) for his daughter Alana Wuttunee to live in as of October 2, 2016. But then problems 
arose as Stan had made another deal with Delphine Nicotine a couple of months before. His position is that only he had the 
bill of sale but a dispute arose about who had the right to use the house as he had not seen Delphine’s paperwork. In 
cross-examination, he admitted that because of the dispute he threatened to burn the house down and that it did burn down a 
week later. Langford Wuttunee said he did not burn the house down. Langford Wuttunee said it was because he was upset 
that he contacted the RCMP but they could not do anything without a BCR to change possession given that Delphine 
Nicotine had “muscled her way in already”. He confirmed that when the RCMP could not do anything that it was a “better 
way to go about it, I guess, you know, to get a BCR, right?” 
 
219      Langford Wuttunee agreed that he continued to pursue Chief Clinton and approached him to say that he would 
withdraw his affidavit if he got a BCR for the house. 
 
220      I do not find the affidavit evidence of Langford Wuttunee persuasive to the allegation that there was an attempt to 
induce a recanting affidavit through the arrangement of a BCR. Archie’s corroborating testimony, as noted above, has been 
found to be inconsistent. Further, on the balance of probabilities, I find that the $250 given to Langford Wuttunee was needed 
to cover Langford Wuttunee’s costs to travel back and forth to Saskatoon. I am supported in this finding by Langford 
Wuttunee’s own admission on cross-examination that the $250 was paid to him expressly for a legitimate purpose. While 
Langford Wuttunee may have kept the $250 and not traveled to Saskatoon, based on the evidence before me, I find that the 
evidence given at cross-examination is inconsistent with the affidavit evidence, where there is no indication that the $250 was 
for an illegitimate purpose. 
 
221      As no one prepared an affidavit for him, and he did not get a BCR, I find that there is insufficient evidence to find, on 
a balance of probabilities, that a contravention of the FNEA occurred on this allegation. 
 
(d) Allegation #4-Vote Purchasing Occurred in Breach of the Act 
 

222      Having dealt with the allegations of filing ballots to join Chief Clinton’s slate, walk-in ballots, and inducements to 
recant votes, I turn to the substantive allegation (s.16(f)) put forward by the Applicant around vote-buying. 
 
223      I note at the outset that Good swore affidavit evidence relevant to this allegation as well. Elements of the affidavit 
evidence put forward by Good are given no weight by this Court. There are numerous instances of self-serving, hearsay, or 
opinion evidence in these affidavits. For example, Good swears in her affidavit that previous legal counsel withdrew when he 
became aware of an alleged bribe. Good cannot presume to know the state of counsel’s mind, and it is improper of her to 
allege motives without any further evidence than speculation. 
 
224      Similarly, Good submits that that exhibits attached to her affidavit include six Facebook posts, which she states are 
offers for ballots for sale, or decrying the sale of ballots. Good submits that these posts demonstrate that vote buying is 
normalized in the Red Pheasant First Nation. 
 
225      The excerpted Facebook posts are not reliable evidence, and will not be given any weight. The evidence is not 

AR4919

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885690&pubNum=134173&originatingDoc=I7c133e2583662e17e0540010e03eefe2&refType=IG&docFamilyGuid=If7cef7f1632d531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733549&pubNum=134173&originatingDoc=I7c133e2583662e17e0540010e03eefe2&refType=IG&docFamilyGuid=Iac8c0ddbf4e811d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Good v. Canada (Attorney General), 2018 FC 1199, 2018 CF 1199, 2018...  
2018 FC 1199, 2018 CF 1199, 2018 CarswellNat 7394, 2018 CarswellNat 8943... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 32 

 

reliable as the evidence is inherently suspect. As noted above, an individual can post on Facebook that they have sold their 
vote, and another individual can “corroborate” a potentially false narrative without any underlying substrata of truth to the 
event. There is no integrity in this evidence. While it has been held that Facebook posts can justifiably result in legal action 
(in the employment context, for instance), I find this to be highly distinguishable from the matter in front of me, where 
individuals specifically attempted to “set-up” others on social media platforms to establish the corrupt nature of elections on 
Red Pheasant First Nation. 
 
226      Finally, I note that Good’s affidavits attempt to bolster her witnesses’ affidavits, and are full of inferences and her 
personal opinion of what people were thinking and doing without evidence to support the inferences. Good was not present at 
the actual election and was out of the country, and her only knowledge was garnished from following social media. Her 
affidavits are given no weight as they are tarnished by hearsay, opinion, and argument contrary to the rules of evidence. 
 
(i) Marie Baptiste (AKA) Marie Wuttunee; Marie Wuttunee Baptiste 
 

227      Marie Baptiste [Marie]’s evidence is that she received $500 from Chief Clinton, Henry Gardipy, Mandy Cuthand, 
Dana Falcon, Shawn Wuttunee and Cody Benson in e-transfers for her vote between February 16, 2016 and March 15, 2016. 
But that she took the money but did not sell her vote. She said, “It was clear to me that they expected I would vote for them 
in return for the money they sent me”. 
 
228      I note there was no evidence that any of them actually said they wanted to buy her vote, and that Marie’s evidence is 
that she assumed that the Chief and Council wanted to buy her vote. 
 
229      Attached to her affidavit is Exhibit “A” which is copies of e-transfers and Exhibit “B” shows what she says are 
examples of deposit of the e-transfers from all of the candidates except Shawn Wuttunee. 
 
230      This evidence is problematic as the records of Exhibit “A” don’t have amounts of the transfers and Exhibit “B” 
though it has the amount deposited does not have date it was deposited. 
 
231      Marie’s evidence includes a breakdown that she received three e-transfers from Henry, 8 from Cody Benson, two 
from Dana one from each of the remaining three candidates. 
 
232      When I correlate the Exhibits they show: 

a) Two e-transfers from Dana Falcon on 2016-03-15 and 2016-03-14 but only one deposit for $20.00 

b) One e-transfer on 2016-02-29from Clinton Wuttunee, and one deposit for $50.00 

c) One e-transfer on 2016-02-25 from Mandy Cuthand and one deposit for $60.00 

d) One e-transfer on 2016-03-04 from Shawn Wuttunee, and as she noted no corresponding deposit 

e) Four e-transfers on 2016-02-16, 2016-03-01, 2016-03-15 from Henry Gardipy and deposits on 4 occasions 

 
233      When I add up the deposits, they come to $310 not $500 as alleged by Marie at paragraph 6 of her affidavit. 
 
234      This evidence is problematic. The evidence does not match and certainly does not indicate why she was paid. She 
swears at paragraph 5 that she did not sell her vote to any candidate, but took the money. The transfers in Exhibit “A” are 
spread over a long period of time, but did stop 3 days before the election as she said. 
 
235      To determine what happened, I first examined Affidavit#1 of Chief Clinton. He says said that Marie is his niece and 
she and her partner were always asking for financial assistance from his program and “... I found out that they were using the 
money for partying, liquor and cocaine” (para 11, page 3). He swears that she asked for $60 to get to and from work and had 
texted him February 9, 2016 for money to help get her wife, Tash Baptiste back from Cold Lake as Tash was hospitalized and 
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could not work. On February 10, 2016, she texted him and asked for gas money to get to Edmonton for a job interview. 
When she called on February 10, 2016, he asked for her support as he was going to announce his candidacy for Chief. She 
said she would support him “I told her I would honour her request and e-transferred her some gas money to get to Edmonton 
for her interview. I honestly believed that’s what she wanted the money for” (para 15). On February 14, 2016, she said she 
made it to the second round of interview and needed gas money again and he did not respond. On February 22, 2016, she 
texted asked for gas money, $50 to get to Saskatoon and he said he did not have money. She texted again on February 29, 
2016, asking for $50 so she could register her car as she was struggling as she had no job and that her wife and step daughter 
were all voters so Chief Clinton should help. Chief Clinton told them all he could afford was $50 and e-transferred that 
amount for her trip. Chief Clinton’s evidence is that he thought Tasha and Marie were supporting him and she texted him 
about comments and he told her he does not reply on Facebook but he does campaign door to door. 
 
236      There is no other evidence from Chief Clinton in his Affidavit #2 or in his cross-examination concerning Marie’s 
allegations 
 
237      Dana’s Affidavit #1’s evidence is that Marie contacted him with a personal request for financial support for fuel to 
get to work and in response he transferred her $20 (para 2, tab 2). His evidence is he never had a conversation with her about 
vote buying and the money was to assist her only. In his cross-examination, he said he checked his bank records to try and 
remember why he paid Marie on March 14, 2016, but he said that it is a daily occurrence to e-transfer money to individuals 
and he cannot remember specifically why on that date. Dana did find one e-transfer in his records where he paid Marie yet 
the exhibit said he paid her two e-transfers but he can only remember one e-transfer. Dana was not cross-examined on this 
evidence. 
 
238      Benson does not speak about this allegation in his affidavit, but in cross-examination he confirms that he does not 
e-transfer as a practice and he has never had his son Cody Benson do an e-transfer on his behalf. His evidence has been 
consistent that he does give band members money for their needs. In his cross-examination it is agreed by Good that possibly 
there is some duplication in the e-transfers attached (page 1043) when they were examined. But the most interesting evidence 
that came from his cross-examination is that he has a nephew that also has the same name as his son. Both are called Cody 
Benson and both are about the same age and friends with Marie. He suggested that Marie maybe was given money by either 
one of the friends as they hangout and he does not know what for (page 1046), but that was pure speculation. 
 
239      Henry’s evidence is that as a band councillor he assists members of the Red Pheasant First Nation and “I have helped 
Marie in the past and will continue to assist her in the future” (para 6). Marie is related to him, and is “blood” and in the past 
his assistance to her was for “smokes”, “rides” or gas, in the same vein as most members. He says he has helped Marie move 
many times but has never helped her out since this appeal because she blocked him from her Facebook (p. 1102). 
 
240      Finally the last of the individuals named as buying Marie’s vote is Mandy. He says he was running for Council and 
that he helps people that have “...no gas, no food, bills, etc.” He could not say what he helped Marie with and he thinks it 
might have been gas but is clear he never told her to vote for him (para 3). 
 
241      Marie’s evidence is contradicted by the individuals that she says paid for her vote. It is consistent from the Chief and 
Councillors that she has asked for help and did receive it in the form of assistance. The evidence is not credible that the 
payments were received to buy her vote. Even the proof she offered is not reliable evidence, as Good admitted that there may 
be duplication of the e-transfers and they could not provide the dates of the transfers. Further unreliability of the evidence 
was proofed in the fact there was only $310 in deposits which is not what she swore she received for her vote. I cannot align 
the allegation with the evidence she has filed. She has not met the burden of proof to prove that her vote was bought by any 
of the individuals she alleged did. 
 
(ii) Edward Nicotine 
 

242      I turn then to the allegation that Edward Nicotine [Edward]’s vote was purchased. He swore an affidavit for the 
Applicant on April 13, 2016, where he stated that he was paid for his vote by Gary, Mandy, and by Cody Benson, after 
Edward was told by Chief Clinton that he should go see them after he voted for him. 
 
243      On June 7, 2016, Edward recanted that affidavit, on the basis that he was drunk when he signed, and that in reality no 
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one paid him any money for his vote. He said that he was given a bottle of Wiser Whiskey by Archie and Dwayne Benson, 
and after he was drunk, he was paid $25 to sign an affidavit. 
 
244      The evidence given by Dwayne (a failed candidate) was that on March 23, 2016, he and his wife (Marguerite) had a 
visit from Archie, Dennis and Edward Nicotine. His evidence is that they were talking about the election results and the 
appeal and Edward told him that several people paid him for his ballot and that he wanted to help with the appeal but he was 
afraid to speak out (tab 8, page 35). He said he has not seen Edward since that meeting and did not know he swore his 
affidavit. Dwayne said he was not with Edward on April 13, 2016 so did not give him money or alcohol. His wife Marguerite 
did not address this allegation and was not crossed on it. 
 
245      Archie Nicotine’s evidence is he did not buy Edward any alcohol when he and his brother Dennis Nicotine drove him 
to North Battleford to sign his affidavit, and that Edward was not intoxicated that morning. 
 
246      Good submitted that Edward prior to voting was given $40, $20 & $140 from candidates Gary, Mandy and Chief 
Clinton. She says Nicotine was told by Chief Clinton to collect $140 from Cody Benson, the son of candidate Benson. He 
says he was to get a further $200 after he voted. This affiant recanted his evidence and Good indicated that he is an alcoholic 
and is vulnerable and “would do anything for a drink” (found at page 1624, para 184). Good says that Archie says he did not 
get Edward drunk. Good submits that it is “beyond credulity to consider a commissioner would take the oath of an individual 
intoxicated to the point of being completely oblivious.” 
 
247      Good argued that Chief Clinton’s dishonesty is exposed regarding his evidence about Edward on April 13, 2016. She 
says by Chief Clinton saying that on March 18, 2016 “Edward stopped at my father’s home with his elderly mother and his 
niece. I invited them to share a meal. We visited and I informed Edward of my plans if I were to be successful in my bid for 
chief. I did not offer him any money, nor did I tell him to go get any money from any other candidate” (Chief Clinton’s 
Affidavit, para 2 para 187) (see paragraph 252 below). Good says this story is different than Edward’s when asked he says 
they had a quick meal and left and that Chief Clinton wasn’t even there much or engaged in the conversation quoted above. 
 
248      I note that the evidence put forward by the affiant Edward (recanted and cross-examination), Mandy, and Chief 
Clinton is in direct contradiction with Archie’s, Dwayne and Marguerite’s evidence. 
 
249      In contrast Edward said that he met his cousins Archie and Dennis Nicotine as well as Dwayne (page 962 tab 48). 
Edward said that he went in to the liquor store to buy the bottle (mickey) of whiskey with money they gave him and that he 
drank it all in the backseat of the car before he went to city hall to sign the affidavit. He said he was half snapped when he got 
up from the night before and then after he drank the mickey. Edward said the $25 was going to be given to him after he swore 
the affidavit. Dennis Nicotine came into city hall with him to sign but he was too buzzed and hardly remembers what 
happened that day (page 972). Edward stated on the record that his alcoholism meant that he was inebriated when swearing 
affidavits. He concluded “... I would have said anything for a drink.” 
 
250      He further explained in his re-examination why he recanted. Edward said it was because he told his mom what he did. 
His mom asked him why would he do that as she knew it was all a lie because he was with her at the election. She told him 
that he had better make it right. 
 
251      On re-cross-examination, Edward confirmed he was with his mom on election night at the reserve and he stopped by 
Oliver Wuttunee’s (Chief Clinton’s dad) house for a quick meal on the way home as his mother was not feeling well. He did 
confirm the evidence on the record that he and Archie were at Marguerite and Dwayne’s house though he contradicts it by 
saying there was no discussion about the election. 
 
252      When Mandy Cuthand is examined, I see that he denies ever giving or promising Edward money in fact though he 
was at the hall campaigning for re-election he never talked to Edward that day (page 18, tab 7). In Mandy’s 
cross-examination (tab 52, page 1119), he is not asked about this allegation in cross. Neither is there anything about Edward 
in Benson or Gary Sauve’s evidence. 
 
253      In Chief Clinton’s June 8, 2016 Affidavit #1, he says that Edward and his mother and niece did stop at his father’s 
house for a meal after the election. He says he did speak to him and did not offer him any money or tell him to get any money 
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from any other candidate (tab 1, page 2). In cross-examination, he confirmed his father’s name is Oliver Wuttunee and that he 
invited Edward and his family to the come for a meal sometime between 2 and 6 in the afternoon (page 870-871, tab 46). He 
indicated there were people coming in and out all night as it was election night and it was busy. Everyone was offered a meal 
that stopped by. He says he spoke to Edward and his family about what his plans were if he was elected Chief (see above 
paragraph 247). 
 
254      I give no weight to the evidence of Edward, for similar reasons as my dismissal of the evidence of Nisha as he too 
was a vulnerable individual. Even if I cannot sort out exactly what happened that day, it is clear that Edward has severe 
addiction issues. 
 
255      In his cross-examination by Good, Edward admitted that he had to have his mother write out his second affidavit, as 
he was shaking too much to write, as a result of being an alcoholic. His evidence given for both parties cannot be found to be 
credible under the circumstances. Given these facts, I find it inappropriate to further consider the evidence of Edward. His 
evidence cannot be found to be credible under the circumstances. 
 
(iii) Mallory Wuttunee & Marie Baptiste, Room 317, Ramada Hotel, Advanced Poll 
 

256      Mallory Wuttunee and Marie Baptiste allege vote-buying at the Ramada Inn in the hospitality room put on by Chief 
Clinton. 
 
257      Good submits that at the advanced poll held at the Ramada Inn in Saskatoon on March 10, 2016, Chief Clinton paid 
people to vote for him. Good submits that Chief Clinton accomplished this scheme by having Vinny Wuttunee escort voters 
to Room 317 of the Ramada Inn, and that Cody Benson, the son of candidate Benson, was paying people for their support. 
 
258      Mallory Wuttunee gave evidence that she voted for Chief Clinton for Chief. After voting, she was escorted by Vinny 
to Room 317, where she saw Cody Benson remove a sheaf of bills. She states that Cody Benson gave her $60; while she 
states that she knew what she was doing was wrong, she needed gas money, and that people favoured by the band council 
receive support from the band. 
 
259      Marie’s evidence is that when she was at the advanced poll at the Ramada Inn in Saskatoon she was invited to a hotel 
room rented by Chief Clinton where candidates Gary, Ryan Bugler, Mandy and Dana were present as well as some of the 
candidates’ relatives. She swore that alcohol was offered and people were drinking in the room. As well, her evidence is that: 

10 ...I was approached and told I would be given money if I went downstairs and voted, took a picture of my competed 
ballot with my cell phone, and brought it back to that room. I told them I had already voted. “(Tab 6 para 10 page 23) 

11. They told me I would never get any help form the Band, which I understood to mean that I would be denied Band 
services, if I did not vote for Clinton Wuttunee and his chosen slate of Councillors.” 

 
260      Marie was not cross-examined on her affidavit, so Good submits it is uncontroverted evidence. 
 
261      In paragraph 11, quoted above as the basis of the allegation, Marie has inferred a meaning to what was said, but she 
has no basis for the inference and it will be given no weight. I also note that her evidence is that she had been invited to the 
room and after she said she had already voted she was not asked to leave or intimidated. Further I find that the allegation of 
Marie found above at paragraphs 226 to 240 (above) and these allegations do not match. Why if she voted in the advance poll 
and told the candidates in the room she had voted would she then have been pursued and paid for her vote by the candidates 
again. 
 
262      Looking to the evidence of people that have been accused, I turn first to Chief Clinton who says that he had a 
hospitality room at the Ramada Inn and he provided food and soda. He further stated that, “I did not make any statements to 
any band member that if they didn’t support me I wouldn’t assist them in the future in their time of need...” 
 
263      Chief Clinton does not recall seeing Mallory Wuttunee, in room 317, as he was in and out of the room all day, both to 
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rest, and because he provided food for friends and family. In his cross-examination, he said it was a very long day and band 
members continued to hang around. There were band members present that he had never met before. Further, as he did not 
have a scrutineer, he does not know who voted. There is nothing related to the allegation in Affidavit #2 of Chief Clinton. 
 
264      Mandy in his affidavit in response to the allegation made by Marie was that he was at the Ramada Inn campaigning 
on March 4, 2016, but did not see Marie that day. He did see her the day he was voting as she was walking out of the polling 
station and said hello. He says he could not have offered her anything at the Ramada Inn as he never even saw her that day 
and not until passing her on election day. 
 
265      Though there is nothing about room 317 in Dana’s Affidavit #1 and #2, in cross-examination, Dana was asked by 
Good about the advance Poll at the Ramada Inn. He said he was there and was campaigning and had been in and out of room 
317. He was asked who that was running in the election came to that room and he said Henry and the “ones running sitting 
and resting. Like, that’s all it was, everyone took rests.” Which was Chief Clinton’s slate of candidates specifically Henry, 
Lux Benson, Ryan Bugler, Mandy, Dana, Larry Wuttunee, Shawn Nicotine, Gary, as well as others who stopped to visit. He 
said he was in and out and the only ones he saw for sure was Russell Pogurny and Shawn as everyone was campaigning in 
and out of the hotel. On re-examination, he said there was no drinking in the room and he did not see Marie. He said that he 
did not observe alcohol being consumed in the room. He also noted he does not drink, and then stated that no one on council 
drinks. The latter point seems to be a broad and wide statement his evidence is just that. There is no mention of the hotel 
room by Gary in his affidavit and he was not questioned on it in his cross-examination. 
 
266      To no surprise, there is contradictory evidence regarding whether there was drinking of alcohol in room 317, and 
whether there was a request to vote for the Wuttunee slate, and to then take a picture and come back to the room and receive 
money for voting for them. 
 
267      Whether or not there was drinking is irrelevant as nothing in the allegation turns on it. Marie’s evidence is in direct 
conflict with Chief Clinton and Dana’s regarding whether Dana even saw her at the advanced polls or whether Chief Clinton 
said he would not help her if she did not vote for him. 
 
268      Marie’s evidence was as an invited guest after she had voted was told she would be paid and in fact was not paid for 
her vote as she had already voted. I cannot accept her thoughts as evidence as she only inferred that she would be paid for her 
vote and not treated well if she did not vote for them. She was not paid for her vote and was not threatened or asked to leave 
after she said she voted. 
 
269      Her evidence is contradicted as she says she was in the room and Mandy is clear he did not see her and knows exactly 
when and where he did see her on other occasions. Nor did Dana remember seeing her that day. From their evidence it is 
entirely possible they just did not see her but I am going to prefer their evidence that they did not interact with Marie or offer 
to buy her vote. Given that I found credibility issues (above at paras 226-240) with Marie’s evidence with regards to an 
earlier allegation which is in direct conflict with this allegation I give her evidence no weight in this circumstance. This 
evidence does not on a balance of probabilities support that there was a breach of a prohibition. 
 
270      Mallory’s evidence is that she was paid for her vote as she needed gas money. When I examine all the circumstances, 
I note that she does not mention that she was to take a photo of her ballot to prove it. Nor does she say she was told before 
she would be paid if she voted for those candidates. She does say she needed gas money, and knows people that support the 
person in power are treated better. I balance that with the evidence that Chief Clinton who does not recall seeing her. No 
other individual remembers seeing her, and the individuals that are alleged to have bought the vote were not crossed on this 
incident. It is also undisputed that Mallory went to the room in need of gas money with no deal for a quid pro quo 
arrangement after she voted went to the room in need of gas money without having made a deal before. 
 
271      I understand that having a “come and go” hospitality room is not out of the ordinary for candidates in any and all 
political forums, and I do not find that on these facts that the hospitality room or the events that occurred within comprise an 
inducement to buy a vote. 
 
272      I will chose the Respondents evidence over Mallory’s as she had a need for gas money so was given gas for exactly 
that. In addition in her stated reasons, Mallory says that she voted for Chief Clinton because was that she wanted to be treated 
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better not because she was paid to. I find there was no offer to buy her vote or of her vote being purchased so I find there is 
not a proven breach of a prohibition. 
 
273      This allegation has not been proven on a balance of probabilities. 
 
(e) Allegation #5-Taking slips of paper into the booths 
 
(i) Slips of Paper 
 

274      Good provided an affidavit of Crystal Baptiste who said she saw voters enter the polling booth with slips of paper. 
She was not cross-examined. 
 
275      There is no prohibition against entering a polling station with a slip of paper in and of itself. I understand that her 
argument is that people were given the paper with the slate of candidates that they were to vote for but I have no evidence of 
any weight before me of that happening. I do not find this allegation is a breach of a prohibition. 
 
(f) Allegation #6-Intimidation tactics 
 

276      Good alleges that witnesses have been intimidated due to the conduct of individuals on the Red Pheasant First Nation 
who threatened to withhold services from individuals supporting this appeal. 
 
277      Good submitted that Heather Meechance provided an affidavit of vote buying in the appeal of the 2012 Election, and 
that the affidavit gives insight into the abuse and denied services and retaliation for that evidence she suffered at the hands of 
the then Chief and Chief Clinton. 
 
278      This affidavit is given no weight in this appeal as it is not evidence of what occurred in this election. 
 
279      Good indicates that Henry threatened Jeffery after he decided to support the election appeal that he moved to 
Edmonton fearing what harm would come to himself and his family. As noted above, I do not give any weight to the 
evidence of Jeffery. 
 
280      There is no evidence to support this allegation and in fact there is evidence by an appeal supporter, Sandra that she is 
not intimidated by this Chief or Council 
 
281      Therefore, I find no breach of the FNEA established on a balance of probabilities. 
 
(g) Allegation #7- Miscellaneous Breaches Alleged 
 
(i) Langford Wuttunee 
 

282      Langford Wuttunee was an unsuccessful candidate for band council. In his first affidavit, Langford said that at the 
advanced poll in Saskatoon there was a large “Vote for Clint” sign and Quinn Moosomin was shaking hands in the lobby and 
handing out business size cards that said “Vote Clint”. 
 
283      Langford Wuttunee further stated that at the Band Hall on election day there were vehicles parked outside with 
campaign signs on them close to the entrance. Langford Wuttunee stated in the affidavit that Howard McMaster came out and 
told him to move his vehicle, or remove the signs in his own vehicle. Langford Wuttunee told Howard McMaster that when 
the other vehicles that were closer to the entrance removed their signs, he would remove his. He was told that the other 
vehicles were fine and that Howard McMaster did not make others remove their vehicles. 
 
284      I will ignore his opinion evidence at paragraph 12 of his affidavit. I will also ignore the evidence regarding Howard 
McMaster. 
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285      The remaining evidence does not support a contravention of the FNEA, and in the alternative, it certainly does not 
affect the results of the election. 
 
(ii) Cecelia Knight 
 

286      Cecelia Knight’s affidavit alleges that because she is elderly, she told Sandra and Elsie that she wanted to vote, and 
asked if they could find out if she could be brought a ballot to her house. A woman did bring her a ballot in an unsealed 
envelope. She says she filled in her ballot but did not sign any other paper to go with her ballot and then the woman left with 
her ballot. 
 
287      The allegation was not set out by the applicant in the Memorandum of Fact and Law or at the hearing. The 
Respondents was thus prejudiced by not being able to make a full answer and defence to the allegation. Based on this, I do 
not find there to be a breach of the FNEA. 
 
(iii) Ballot Packages not picked up 
 

288      In Sandra Furrie’s affidavit, she stated that she had completed her ballot package and returned it, but it was never 
picked up by Howard McMaster, and so she was denied her right to vote. This allegation against Howard McMaster was not 
advanced at the hearing, and so will be disregarded. 
 
289      Trina Kent had a similar complaint to Sandra Furrie that the Electoral Officer Howard McMaster did not claim her 
completed ballot. Good did not pursue this at the hearing as Howard McMaster was discontinued against. 
 
290      Darcie Wuttunee noted that he requested and received his son’s ballot and his own, and on May 2, 2016, received the 
envelopes back marked “unclaimed”. This allegation falls in to the same category as Trina Kent’s and Sandra Furrie’s, as it 
was no longer advanced against Howard McMaster. 
 
(iv) Agricultural Equipment 
 

291      Archie gave evidence concerning the instance of purchase of agricultural equipment by the band and the lack of 
council meetings in regard to the agricultural equipment, which he alleged demonstrated that corruption is pervasive in the 
community. I will give no weight to that evidence as it is not relevant to the election and is not otherwise persuasive 
evidence. 
 
292      There were several other affidavits that I will not specifically address as the evidence is related to issues not relevant 
or not before the court. 
 
293      This application is dismissed. 
 
VII. Conclusion 
 

294      This election was a complex web of intrigue. Every recent election of the Red Pheasant First Nation has been 
appealed. The band is clearly divided in its loyalty and this toxic environment can never be in the best interests of the band. 
 
295      This leads me to make an unrequested observation that the Respondents have put themselves in situations that bring 
their actions into question by giving money during election campaigns to individuals that request it when they are in times of 
need. While I recognize that members of the band will still need support during an election-period, many solutions exist. For 
example a moratorium on candidates giving out financial help during elections could be supplemented by having a separate 
fund and an independent person to administer the provision of cash for these emergencies. 
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296      I cannot condone the practise of evidence of people posting their wishes to sell their votes. This is sad indeed given 
the importance of having a vote and a fair and democratic election. This too must stop. Nor can I condone the fishing 
expedition of attempting to sell votes to gather evidence against an individual running for Chief or Council. Many incidents 
do not meet the smell test but nor do they meet the standard of proof to find a breach of a prohibition. 
 
297      I cannot reasonably and rationally conclude on the evidence produced that there was proof on a balance of 
probabilities of contraventions of the Act or Regulations other than the one found at paragraph 178 against someone that is 
not a respondent. In that case, I found it would not have affected the results of the election. 
 
298      The Applicant has not discharged its burden to satisfactorily prove that the FNEA has been contravened and even if 
there was a contravention found in the evidence it is not likely to have affected the results of the 2016 election. 
 
299      On a balance of probabilities, I do not find that the outcome of the 2018 election results was affected and I will 
dismiss this appeal. 
 
VIII. Costs 
 

300      At the hearing, the parties were given until May 1, 2018 to reach an agreement on costs. 
 
301      The Attorney General waived costs I was to award that was associated with the Rule 302 motion as Good 
discontinued against them. The Attorney General seeks costs so I will not award any costs, payable to the Attorney General. 
 
302      The Applicant and remaining Respondents (Chief Elect Clinton Wuttunee and Councillors Elect Lux Benson, Mandy 
Cuthand, Dana Falcon, Henry “Boss” Gardipy, and Shawn Wuttunee) submitted an agreement in writing to the Court that is 
attached as Appendix “B”. In summary, the parties agreed that costs and disbursements in a lump sum of $100,000.00 shall 
be awarded to the successful party, which is the Respondent. 
 
JUDGMENT in T-596-16 

THIS COURT’S JUDGMENT is that: 

1. The Attorney General of Canada; Ryan Bugler, Sabrina Baptiste, former Chief Stewart Baptiste Jr, the Red Pheasant 
First Nation, Shawn Wuttunee, Howard McMaster (deceased), and Larry Wuttunee, will be removed as parties and from 
the style of cause; 

2. This application is dismissed; and 

3. Costs will be awarded to the defendants in the lump sum amount of $100,000.00 inclusive of taxes and disbursements 
and are payable forthwith. 

 
Application dismissed. 

AppendixA 
AFFIDAVIT SWORN STATUS AS EVIDENCE CROSS EXAMINED ON 

AFFIDAVITS 
Sandra Arias 2017-02-09 Pursuant to order made on April 3, 

2018, leave was granted to file the 
Affidavit and cross-examination 
transcript 

January 29, 2018 

Chastin Armstrong   WITHDRAWN   
Crystal Baptiste 2016-04-25     
Edgar Baptiste   WITHDRAWN   
Marie Baptiste 
(Wuttunee) 

2016-05-20     
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Michael Baptiste 2016-05-09     
Dwayne Glen Benson 2016-06-14     
Marguerite Nicotine 
Benson 

2016-04-28     

Marguerite Nicotine 
Benson #2 

2016-06-14 WITHDRAWN   

Sandra Furrie 2016-04-28     
Michelle Good* 2016-05-13   June 11, 2016 
      January 5, 2017 
Michelle Good #2 2016-06-08 WITHDRAWN   
Michelle Good #3   PROTHONOTARY DECISION   
Michelle Good #4 2016-06-15 WITHDRAWN   
Michelle Good #5 (now 
number #6) 

2016-11-10 Pursuant to order made on April 3, 
2018, leave was granted to file the 
Affidavit and cross-examination 
transcript of Good #5, but which is 
now #6 

January 29, 2018 

Michelle Good #6 2017-01-17     
Trina Kant 2016-05-04     
Cecilia Knight 2016-04-22     
Heather Meechance   WITHDRAWN   
Archie Nicotine* 2016-05-30     
Archie Nicotine #2 2016-05-24     
Archie Nicotine #3 2016-06-14 Leave to file, but Paras 8 and 9 are 

ordered struck by order of P. 
Lafrenière on August 2, 2016 

  

Archie Nicotine #4 2016-10-25     
Dennis Russel Nicotine 2016-05-25 WITHDRAWN IN HEARING   
Edward Roy Nicotine 2016-04-13     
Jennifer Peyachew 2016-04-22     
Jeffery Meechance 
Tisnic (attached as 
exhibit H to MG#2, 
and on its own in AR 
tab 29, page 718). 

2016-04-18   February 10, 2018 

Alice Margaret 
Wuttunee 

2016-04-14     

Darcie Wuttunee 2016-05-11     
Eldon Wuttunee 2017-01-16   January 29, 2018 
Elsie Marie Wuttunee 2016-04-18     
Elsie Marie Wuttunee 
#2 

2016-05-31     

Elsie Marie Wuttunee 
#3* 

2017-01-17 Pursuant to order made on April 3, 
2018, leave was granted to file the 
Affidavit and cross-examination 
transcript. 

January 29, 2018 

Langford Wuttunee 2016-05-03     
Langford Wuttunee #2 2016-10-25     
Mallory Wuttunee 2016-04-25     
Nisha Wuttunee 2016-04-25     
Nisha Wuttunee #2 2016-04-27     
Nisha Wuttunee #3 2016-05-18     
Nisha Wuttunee #4 2016-09-14   October 30, 2017 
Tammy Wuttunee 2016-05-03     
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Linda Whitford 2016-04-14     
Violet Kayseass 2016-06-09   July 11, 2016 
(Chief) Clinton 
Wuttunee #1 

2016-06-08   December 28, 2016 

Dana Falcon #1 2016-06-09   December 29, 2016 
Edward Roy Nicotine 2016-06-07   December 28, 2016 
Gary Suave Nicotine 2016-06-08   December 29, 2016 
Lux Benson 2016-06-08   December 29, 2016 
Henry Boss Gardipy 2016-06-08   December 29, 2016 
Mandy Cuthand 2016-06-08   December 29, 2016 
Howard McMaster   WITHDRAWN September 11, 2017 
Clinton Wuttunee #2* 2018-01-22 Pursuant to order made on April 3, 

2018, leave was granted to file the 
Affidavit and cross-examination 
transcript 

January 31, 2018 

Dana Falcon #2 2018-01-22 Pursuant to order made on April 3, 
2018, leave was granted to file the 
Affidavit and cross-examination 
transcript 

January 31, 2018 

 
I. *Discrepancy: Archie Nicotine was cross examined on his first affidavit, according to the transcript it is dated May 9, 2016. 
However, the AR contains a first affidavit dated May 30, 2016, and a second affidavit dated earlier, on May 24, 2016, as well 
as his subsequent affidavits, but nothing dated May 9, 2016. 
II. *Discrepancy: leave was given to file Elsie Wuttunee #2 dated January 16, 2017. This date is mentioned in the cross 
examination as one party had an affidavit dated 16 and the other party’s was dated 17. 
III. *Discrepancy: Michelle Good’s affidavits, and their subsequent withdrawals/striking lends itself to a number of 
discrepancies with numbering and therefore to reference in terms of filed material. Affidavit #5, for example, became 
Affidavit #6, and Affidavit presumably as a result became Affidavit #7. As well, the January 5, 2017 Cross Examination of 
Michelle Good on her affidavit by Mr. Stooshinoff, covered more than one Affidavit-Affidavit #3 is also a subject of inquiry. 
IV. *Discrepancy: The Applicant notes that the cross examination of Dana Falcon on Affidavit #2 took place on January 30, 
2018, whereas the transcript shows that it actually took place on January 31, 2018 

AppendixB 
Court No. T-596-16 
BETWEEN: MICHELLE GOOD APPLICANT and THE ATTORNEY GENERAL OF CANADA; RESPONDENT and CHIEF 
ELECT CLINTON WUTTUNEE and COUNCILLORS ELECT LUX BENSON, SABRINA BAPTISTE, RYAN BUGLER, 
MANDY CUTHAND, DANA FALCON, HENRY “BOSS” GARDIPY, LARRY WUTTUNEE, SHAWN WUTTUNEE and GARY 
SAUVE NICOTINE AND THE RED PHEASANT FIRST NATION; RESPONDENTS and FORMER CHIEF STEWART 
BAPTISTE JR OF THE RED PHEASANT FIRST NATION; RESPONDENT and HOWARD MCMASTER, ELECTORAL 
OFFICER RESPONDENT 
Agreement as to Costs 
WHEREAS as of the date of this Agreement this Application has been heard by the Court, and; 
WHEREAS: this Agreement shall only be binding on the Applicant and the Respondents, CHIEF ELECT CLINTON 
WUTTUNEE and COUNCILLORS ELECT LUX BENSON, MANDY CUTHAND, DANA FALCON, HENRY “BOSS” 
GARDIPY, and SHAWN WUTTUNEE, and; 
WHEREAS the Parties referred to herein have completed their submissions before the Honourable Federal Court of Canada 
regarding all matters, and; 
WHEREAS the Honourable Federal Court of Canada has requested that the parties endeavor to agree upon a fixed or lump 
sum figure as to costs and disbursements payable to the successful party in the matter. 
NOW THEREFORE the parties agree to the following terms as to costs: 

1. The parties agree that the total sum of costs and disbursements payable to the successful party as between them is 
$100,000 (CAN) (one hundred thousand Canadian dollars); 

2. The Applicant is a lawyer and the Respondents are represented by lawyers and are aware of their rights and 
responsibilities in the within action as well as the provisions of the Federal Courts Rules and have agreed to forego and 
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waive the requirement that each side prepare and file a Bill of Cost and further, each agrees to waive and forego a right 
to have those Bill of Costs assessed/taxed by an Assessment Officer or by the Court; 

3. The parties jointly submit and agree that the Costs herein shall be the final decision as to Costs in the within matter 
and jointly request that this Honourable Court award costs to the successful party in accordance with this Agreement. 

4. The parties further agree that the costs agreed to herein shall not impair the right of either/or any of the parties to 
Appeal the final decision of the Court with respect to matters therein. 

5. The parties hereto agree that should the Judgment or Decision of the Court be appealed from, the costs agreed to 
herein shall be and remain the costs in the Application and shall not be subject to appeal and each party hereby waives, 
foregoes and abandons any right to appeal the amount of costs awarded. 

 
Graphic 1 

THIS document was delivered by: 
STOOSHINOFF BITZER 
Barristers & Solicitors 
300 416 21 St. East 
Saskatoon, SK S7K OC2 
Address for service: as above 
Solicitor in charge: Nicholas J. Stooshinoff, Q.C. 
Phone; 653-9000 Fax: 653-5284 
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1998 CarswellNat 2687 
Federal Court of Canada — Trial Division 

Bank of Scotland v. “Nel” (The) 

1998 CarswellNat 2687, 1998 CarswellNat 3032, [1999] 2 F.C. 417, 161 F.T.R. 267 

The Governor and Company of the Bank of Scotland, Plaintiff and The Owners 
and All Others Interested in the Ship “Nel” and Ocean Profile Maritime Limited, 

Defendants 

Hargrave Prothonotary 

Judgment: December 30, 1998 
Heard: December 18, 1998 

Docket: T-2416-97 

 
Counsel: Mr. Peter Bernard, for the Plaintiff. 
Mr. Louis Buteau, for the Claimant Alpha Bunkering. 
Mr. David McEwen, for the Claimant Marine et al. 
Mr. Jonathan McLean, for the Claimant Aktina S.A. 

Subject: Evidence; Public; Civil Practice and Procedure 
 
Headnote 
 
Practice --- Summary judgment — Evidence on application — Affidavit evidence — General 
Bank brought motion to file supplementary affidavit in support of summary judgment motion to determine priorities to sale 
proceeds of ship — Bank had obtained default judgment and received partial payment of sale proceeds — Court required that 
all affidavits be filed by specific deadline for hearing to determine priority of claims — Bank filed affidavit after 
court-imposed deadline showing approximate amount outstanding to Bank — Bank subsequently filed supplemental affidavit 
showing significantly larger amount outstanding — Motion dismissed — Basic principle in summary judgment procedure is 
that no party may hold back and that each party must produce such evidence reasonably available to them — Bank repeatedly 
missed court-imposed deadlines for filing of materials — Bank did not make clear in first affidavit that it was not current and 
that it had overlooked significant monetary adjustments which had occurred before affidavit was sworn — Rule 55 providing 
exception to time-barring claims for special circumstances was not applicable — To ignore specific and necessary time 
provision would be tantamount to amending Rules which ought not to be done — Rule 55 ought to be read with Rule 3 which 
states importance of securing most just and expeditious determination of every proceeding — Need to make prompt 
determination of entitlement outweighed injustice to Bank — Rules 55 and 3. 

Practice --- Practice on interlocutory motions and applications — Evidence on motions and applications — Examination of 
witnesses — On motion or application 
Bank brought motion to file supplementary affidavit in support of summary judgment motion to determine priorities to sale 
proceeds of ship — Bank had obtained default judgment and received partial payment of sale proceeds — Court required that 
all affidavits be filed by specific deadline for hearing to determine priority of claims — Bank filed affidavit after 
court-imposed deadline showing approximate amount outstanding to Bank — Bank subsequently filed supplemental affidavit 
showing significantly larger amount outstanding to it — Motion dismissed as there were no special circumstances justifying 
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exception to time-barring filing of affidavit — Bringing in viva voce evidence as per Rule 371 was not allowed — To allow 
viva voce evidence would be attempt to bring into evidence that which was rejected as out of time. 

Evidence --- Documentary evidence — Introducing document into evidence 
Bank brought motion to rely upon documents it had produced at or following cross-examination of bank’s witness on 
summary judgment motion — Documents sought to be relied upon were not appended to affidavits — Not all documents 
produced were put to witness — Motion granted — In context of motion, documents merely produced to and examined by 
counsel do not form part of evidence of case — If cross-examining counsel wished to rely upon document that was part of 
package, then necessarily related or explanatory documents in package could be relied upon by counsel for bank. 

MOTION by plaintiff bank to rely upon documents as evidence for summary judgment motion and to file supplemental 
affidavit of claim. 
 

Hargrave Prothonotary: 
 
Reasons for Order 
 

1      In January, 1999, there will be a hearing to determine priorities to the sale proceeds of the Nel. These reasons arise out 
of a motion to allow the Plaintiff to rely upon, as evidence, documents which it has produced, at the request of various 
claimants, at or following the cross-examination of the Plaintiff’s witness, Mr. James Myles. The Plaintiff also wishes to file 
a supplemental affidavit of claim. 
 
2      The usual procedure for the determination of priorities to sale proceeds, by motion is, in most instances, relatively 
straight forward. However, in this instance, there are not only many competing claims, but also a number of related ship sales 
in various jurisdictions, for the security for the Plaintiff’s loan consists of account current or running mortgages over a fleet 
of ships which includes the Nel. This has hampered the participants, for there are no pleadings, as such, leaving some counsel 
in quandary as to the cases they must meet. 
 
Documents Not Attached to Affidavits 
 

3      On hearing the motion, I ruled on the first point, essentially being the ability of the Plaintiff to rely upon documents, not 
appended to affidavits, but which had appeared during the cross-examination process by way of request and production. 
Difficulty arises for two reasons. First, not all of those documents produced were put to the witness, yet the Plaintiff now 
wishes to rely upon some of them. Second, the cross-examining claimants may wish to rely upon certain specific documents 
from a package or set of documents requested from and produced by the Plaintiff: here the Plaintiff has a valid case that it is 
only just and proper that related documents in the bundle or set ought also to be available as evidence in order that the Court 
might properly assess the document used by a claimant, by also referring to supporting or explanatory material which may 
throw an entirely different light. 
 
4      Initially I felt I might be bound to apply the proposition that where a party calls for a document held by another party 
and then inspects that document, he or she is required to put it in as evidence if asked to do so. This is set out in a passage 
from Senat v. Senat, [1965] P. 172  (Eng. P.D.A.). The issue there was whether one of the petitioners might rely upon entries 
in an address book as corroborative evidence of adultery, for a statement admissible under the Canada Evidence Act, R.S.C. 
1927, c. 59 could not be used as such. Counsel for the other petitioner, to whom the address book had been shown, did not 
object to it being entered under the Evidence Act, but did not call for or inspect it. He did, however, cross-examine upon the 
address book. The question was whether the address book was admissible, outside of the Evidence Act, as evidence. Sir 
Jocelyn Simon, President of the Probate, Divorce and Admiralty Division, sets out the law at page 177: 

But Mr. Law submits that it was admissible, and indeed was admitted, under another head which did not render it 
inadmissible as corroboration by the statutory provision which I have just read. He says that where a document is 
inspected by opposing counsel in the conduct of the suit, it becomes evidence which that counsel must put in. He cited 
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to me a decision of Wrangham J. in Stroud v. Stroud (No. 1),1 where he himself was counsel. In my view the mere 
inspection of a document does not render it evidence which counsel inspecting it is bound to put in. I think that the true 
rules are as follows: Where a document is used to refresh a witness’s memory, cross-examining counsel may inspect that 
document in order to check it, without making it evidence. Moreover he may cross-examine upon it without making it 
evidence provided that his cross-examination does not go further than the parts which are used for refreshing the 
memory of the witness: Gregory v. Tavernor.2 But if a party calls for and inspects a document held by the other party, he 
is bound to put it in evidence if he is required to do so: Wharam v. Routledge.3 The distinction is shown clearly in the 
ruling of Sir Cresswell Cresswell, who had, of course, great experience both in the courts of common law and in the 
divorce court, in Palmer v. Maclear and M’Grath.4 [emphasis added] 

 
5      The concept that a party calling for and inspecting a document is bound to put it into evidence, if required to do so, was 
approved by the B.C. Supreme Court in Morrison-Knudsen Co. v. British Columbia Hydro & Power Authority (1972), 31 
D.L.R. (3d) 633 (B.C. S.C.) at 635. This concept, which applies in some jurisdictions to documents produced at trial, must be 
distinguished in the instance of cross-examination on an affidavit related to a motion, for the Federal Court of Appeal pointed 
out in Mountainbell Co. v. W.T.C. Air Freight (H.K.) Ltd. (1990), 128 N.R. 75 (Fed. C.A.) at 76, that “Under the Federal 
Court Rules it is necessary for an applicant to file an affidavit in support of an application if he wishes to establish facts that 
do not appear in the record of the court.”. There is a similar passage in Kukan v. Canada (Minister of Manpower & 
Immigration), [1974] 1 F.C. 12 (Fed. C.A.), a decision of C.J. Jackett, at page 16: 

Statements of fact made in a notice of motion or in written argument must be established by an affidavit or affidavits 
filed in support of the motion as required by Rule 319(2). 

Rule 319(2) has its present equivalent in Rule 363 which requires that: 

A party to a motion shall set out in an affidavit any facts to be relied upon by that party in the motion that do not appear 
on the Court file. 

 
6      Clearly, under the Federal Court Rules, past and present, documents to be relied upon, on a motion, must be introduced 
by way of an affidavit, of course subject to other documents coming in by way of cross-examination. 
 
7      There is a concept which may be used to distinguish the two lines of cases, Senat v. Senat, on the one hand and the cases 
providing a gloss on what is now Rule 363, on the other hand, which concept I adopt from the submissions of Mr. McEwan. 
It is that only if a document is placed before a trier of fact ought the rule in Senat v. Senat to apply. This is consistent with a 
passage from a decision of Lord Denman, C.J. in Calvert v. Flower (1836), 7 C. & P. 386, 173 E.R. 172  (Eng. Nisi Prius), 
in which Lord Denman points out that it is for the judge at trial to rule upon whether the use of material by counsel will make 
that material evidence: 

In the course of the examination of one of the plaintiff’s witnesses - Kelly, for the defendant, called for the ledger of the 
intestate under a notice to produce. 

Campbell, A.G., for the plaintiff - I will produce it if it is called for as your evidence. 

Kelly - I call for it, but subscribe to no condition. 

Lord Denman, C.J., - If the intestate’s ledger is called for under a notice to produce, and it is not produced, Mr. Kelly 
may cross-examine as to its contents; but if it is produced and given to Mr. Kelly, it will be for me to decide whether 
Mr. Kelly makes such use of it as will compel him to use it as his evidence. 

The book was produced, and Kelly turned over several pages of it, so as to look at the contents of them. 

Lord Denman, C.J. - I ought now to say, that if Mr. Kelly looks at the book he will be bound to put it in as his evidence. 

Kelly, - Certainly, I am fully aware that I must do so. 
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Lord Denman, C.J. - I have mentioned this because it has been supposed by some, that an opposite counsel may look at 
papers or books called for under a notice to produce, and then not use them. [emphasis added] 

 
8      Wigmore (1978 Edition, Volume 7, Section 2125, page 688) refers to this principle, invented by Lord Ellenborough in 
Wharam v. Routledge (1805), 5 Esp. 236, 170 E.R. 797  (Eng. Nisi Prius), as an illogical rule in light of the present principle 
of complete production, a rule designed to keep a party entirely in the dark as to his opponent’s evidence by obliging him to 
take the risk of putting in all of a document if he even peruses it on production, for such a rule would prevent counsel from 
looking at a document unless very certain as to its content. Thus, while approved by the B.C. Supreme Court in 
Morrison-Knudsen, the rule ought to be strictly limited to a trial situation. Indeed, it is a rule that has been repudiated in some 
jurisdictions which have a common law based legal system. The approach taken, in the context of a motion, in Mountainbell 
and in Kukan (supra) is more sensible. Thus the present order that documents merely produced to and examined by counsel 
do not form part of the evidence of the case, but that should cross-examining counsel wish to rely upon a document that is 
part of a package or set, then necessarily related or explanatory documents in that package or set may be relied upon by 
counsel for the Plaintiff. 
 
Supplemental Affidavit of Claim 
 

9      I now turn to the matter of the supplemental affidavit of claim. By way of some relevant background, the Nel was sold 
pursuant to a Sale Order of 3 December 1997, which provided, in part, that all claims against the proceeds of the sale, 
including the claim of the Plaintiff, be made by affidavit filed in the Registry by 31 December 1997. 
 
10      Subsequently, 30 January 1998, the Plaintiff, in the absence of any defence, took default judgment in the amount of 
$17,602,057.32 and, following the sale, received a partial payment of the sale proceeds that were in excess of the amount 
reasonably required to secure the balance of the claimants. 
 
11      The question of additional affidavits of fact then arose: by Order of 25 March 1998, the Court required that all 
affidavits of fact be delivered and filed by 15 April 1998. The Court set aside time in August and September to hear the 
motion to determine priorities. The Plaintiff was unable to comply with the Order and, on 20 April 1998, obtained an 
extension of time until 28 April 1998. The Bank of Scotland’s affidavit was filed 22 April 1998, showing a balance, an 
“approximate minimum outstanding to the Bank following payment out of sale proceeds of all four vessels” of $965,348.00 
(US). This was apparently a gross approximate figure, for the affidavit went on to note that there would thus be a shortfall in 
repayment of the loan even if no claims in Canada, South Africa or Singapore were given priority over the Bank of 
Scotland’s claim as mortgagee. 
 
12      Here I would note that the 22 April 1998 affidavit relied upon approximations and that is fair enough, for the Bank of 
Scotland could not forecast what priority the various courts might give to other claimants. The deponent of the affidavit 
sworn on behalf of the Bank of Scotland was cross-examined in August of 1998. The August and September hearing dates 
were adjourned. The Court set aside five days, two in Montreal and three in Vancouver, in November and December, to hear 
the priorities motion, however the parties were again not prepared to proceed: the motion has been re-set for early January, 
1999. This brings us to the supplemental affidavit of claim in question. 
 
13      On 14 December 1998, the Bank of Scotland produced a supplemental affidavit, that of Douglas Newton, showing an 
estimated balance owing on its loan, after anticipated recoveries, of $3,525,669.85. It is this affidavit to which the claimants 
object. 
 
14      As to the affidavit itself, it shows payments made and balances received relating to the Nel, the Angelina L, the Blue L 
and the Anna L, although in the case of the latter the gross proceeds were recovered by the Bank of Scotland. The claimants 
are disappointed that the Newton affidavit makes no mention of what they submit was a bonus to the Bank of Scotland of 
$1,700,000 (US) on the purchase by the Bank of the Blue L and her re-sale. 
 
15      Now in the case of the Nel and the Angelina L the various payments to creditors are set out by date: relevant is the fact 
that of the 44 payments set out, 33 of them pre-date the 22 April 1998 claim affidavit of Mr. Myles, sworn on behalf of the 
Bank of Scotland. In the case of the Blue L there is no indication as to when the payments to claimants were made, although 
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the claims against the Blue L were, by the order of a South African Court, to be filed by 27 March 1998. The referee, taxed 
by that Court to receive the claims against the Blue L, reported on the 31st of March, 1998, again well before the 22 April 
1998 claim affidavit of the Bank of Scotland. There is no indication as to when the Court ultimately allowed payment of the 
claims recommended by the referee, claims which totalled some $2,000,000.00. Here I would note that the supplemental 
affidavit which the Bank of Scotland now seeks to file does not show a final figure for recovery on the Blue L, but rather an 
anticipated maximum recovery figure of just over $2,000,000.00 on a sale price of $3,334,750.00. I now turn to the Rule 
governing timely filing of claims. 
 
16      Rule 492(2), like former Rule 1008(2), is quite specific as to timely filing of claims: claims not filed within the time 
set by the Court are barred. The Federal Court of Appeal was quite adamant on this point in The Polar Paraguay, an 
unreported 14 April 1986, decision in action A-39-86. 
 
17      The summary procedure for determining priorities by a motion may, by analogy, be likened to summary judgment 
procedure. A basic principle, in summary judgment procedure, is that no party may hold back, but rather each must put a best 
foot forward by producing such evidence as is reasonably available to them: see for example Feoso Oil Ltd. v. “Sarla” (The), 
[1995] 3 F.C. 68 (Fed. C.A.) at 82. 
 
18      In the present the initial Sale Order of 3 December 1997, is quite specific, requiring all claims, including that of the 
Plaintiff, to be made by affidavit by the 31 December 1997 date. Similarly, the 25 March 1998 Order is specific in requiring 
affidavits of fact by 15 April 1998. Here I would note that it was the Plaintiff who brought a motion, in March of 1998, 
supported by material indicating that the Plaintiff wished a 30 March 1998 cut-off date for affidavits, a date which the Court 
rejected in favour of 15 April 1998. As I noted earlier the Plaintiff then had to obtain an extension on that date in order to file 
its affidavit of fact on 22 April 1998. 
 
19      The Plaintiff’s affidavit of 22 April 1998, does contain suggestions that it is not a final claim, for it indicates that some 
figures are provisional, being based upon then current information. However, it is unfortunate that the Plaintiff did not make 
it clear in that affidavit both that the affidavit was not current as of 22 April 1998, and that it had overlooked many thousands 
of dollars of adjustments which had occurred before the affidavit was sworn, indeed, some expenditures were made a number 
of months before the affidavit was sworn. 
 
20      Counsel for the Bank of Scotland submits that this is an extraordinary case and given that there is no prescribed 
procedure for updating the balance owing, on a claim that was clearly defined in two previous claim affidavits by the Bank of 
Scotland, it is only just to allow the Bank to file additional affidavit material. 
 
21      To extend time so that the Bank of Scotland might file more affidavit material is contrary to Rule 492(2) and flies in 
the face of the Court of Appeal’s view in The Polar Paraguay (supra). But I have considered whether I might properly rely 
on Rule 55 by finding special circumstances by which to dispense with compliance with Rule 492(2), a Rule which clearly 
bars a claim made out of time. As I read Rule 492(2) it ought to apply to supplements to a claim, for at least one purpose of 
the Rule is to bring to an end the making of or the adding to a claim so that the business of dividing up the sale proceeds may 
be concluded within a reasonable time. There are three reasons why I ought not to apply Rule 55 to remove the Rule 492(2) 
time bar. First, Rule 55 ought not to be used to amend the Rules: R. v. Fritz (1993), 63 F.T.R. 110 (Fed. T.D.) at 113. To 
ignore a specific and necessary time provision would be tantamount to amending Rule 492(2). Second, if I am wrong on this 
first point, I am not convinced that this is an extraordinary case such that it presents special circumstances in order to bring it 
within the ambit of Rule 55. Third, Rule 55 ought to be read in conjunction with Rule 3: 

These Rules shall be interpreted and applied so as to secure the just, most expeditious and least expensive determination 
of every proceeding on its merits. 

To allow in an affidavit of claim at this time, after two earlier adjournments of the priorities motion, adjournments which, as I 
understand it, came about, at least in part, by reason of cross-examination on the Bank of Scotland’s affidavit and delays both 
in making the deponent available and in producing material, would result in just the opposite of a most expeditious and least 
expensive solution. Yet, would the refusal of leave to file the affidavit result in an unreasonable injustice to the Bank of 
Scotland? 
 
22      Granted, the Bank of Scotland’s mortgage is said to be an account current or running mortgage. However it cannot go 
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on running indefinitely, with fresh supporting affidavit material, renewed cross-examination and further adjourned hearing 
dates. At least to some degree the Bank of Scotland’s present difficulties would seem to arise out of the Bank of Scotland, 
itself, not taking this proceeding as seriously as it ought. Here I specifically separate counsel and the Bank. The Bank has 
pressed for a quick resolution, yet not been able to meet its self inflicted timetable. The Bank’s previous affidavit material 
seems to have been prepared without regard for items which, had there been timely book-keeping, ought to have appeared in 
the 22 April 1998 claim affidavit: here I refer back to 33 of the 44 payments relating to the Nel and to the Angelina L which 
were made at a date which should have enabled them to be included in the 22 April 1998 claim affidavit. 
 
23      Perhaps the parties ought, in hindsight, to have opted for a full blown trial, with a complete discovery procedure (a 
costly exercise) to determine priorities. But they did not. They elected to proceed by motion. Therefore it became incumbent 
upon all of those claiming against the sale proceeds not only to put forward their best cases, as of a given date, the date set by 
the Court in consultation with the parties for filing affidavits of fact to support their claims, but also to complete 
cross-examination promptly and, failing agreement, to have the priorities motion heard expeditiously. In the present instance, 
taking all of the circumstances together, including the need to move to a prompt determination of entitlement to the sale 
proceeds of the Nel and to bring an end to the legal expenses of all of the claimants, those factors outweigh and injustice to 
the Bank of Scotland. 
 
24      Counsel for the Bank of Scotland submits I ought to apply Rule 371, a rule which allows the Court, on motion and in 
special circumstances, to hear viva voce factual evidence from a witness. Special circumstances depend upon the facts in the 
particular instance. I do not look upon a refusal to order a waiver of a time bar as a special circumstance which might allow 
viva voce evidence in this matter, for in essence it is an attempt to bring in evidence that was rejected as out of time, evidence 
in part to patch up an earlier affidavit. 
 
Conclusion 
 

25      The Plaintiff’s motion is denied, subject to the proviso that should counsel for the claimants who cross-examined the 
Bank of Scotland’s deponent wish to rely upon a document that is part of a package or set, then necessarily related documents 
in that package or set may be relied upon by the Plaintiff. Of course, rejection of the Bank of Scotland’s proposed 
supplemental affidavit does not bar an updating of the Bank’s claim for interest on the shortfall it is able to establish. 
 
26      The costs of this motion may be dealt with at a future date convenient to the parties. 
 

Order accordingly. 

Footnotes 
1 [1963] 1 W.L.R. 1080, [1963] 3 All E.R. 539. 

 

2 (1833) 6 C. & P. 280. 
 

3 (1805) 5 Esp. 235. 
 

4 (1858) 1 Sw. & Tr. 149, 151. 
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officers or location exercising control over employees and business — GT had failed to establish its principal place of 
business was in Hong Kong — Jurisdiction clause applied — Appeal allowed — Stay of proceedings denied. 

APPEAL by defendants from judgment reported at (1997), 132 F.T.R. 166 (Fed. T.D.), allowing appeal from order at (1997), 
129 F.T.R. 55 (Fed. T.D.), denying stay of proceedings in action for damages for lumber lost overboard during voyage. 
 

Décary J.A.: 
 
1      This is an appeal from the Order of Tremblay-Lamer J. dated June 4, 1997 in which she allowed an appeal by the 
respondent Great Tempo S.A. from the Order of Prothonotary Hargrave, dated April 7, 1997. The Prothonotary had denied a 
stay of the proceedings on the basis that the jurisdiction clause in the Bill of Lading on which the appellant relied was void 
for uncertainty. 
 
2      The issue before us, as argued by counsel for the appellant, is whether the jurisdiction clause in question is void for 
uncertainty as a matter of principle or, if not, whether it is void for uncertainty in the circumstances of this case. 
 
3      The jurisdiction clause is found in a bill of lading issued in a standard form entitled “Liner Bill of Lading” in use by the 
respondent ship. That form is approved by the Baltic and International Maritime Conference and its Code Name is 
“Conlinebill”. It reads: 

3. Jurisdiction 

Any dispute arising under this Bill of Lading shall be decided in the country where the carrier has his principal place of 
business, and the law of such country shall apply except as provided elsewhere herein. 

 
Voidness for uncertainty as a matter of principle 
 

4      I wish at the outset to put to rest the submission that as a matter of principle this type of jurisdiction clause should be 
declared invalid for uncertainty. 
 
5      There is no ambiguity in the clause. It means precisely what it says. Its application will of course, in each case, be a 
question of fact. Who is the carrier and what is his principal place of business are information which often do not appear 
expressly in bills of lading and are to be determined, with respect to the identity of the carrier, by the terms of the contract 
and with respect to the location of the principal place of business, by the circumstances of the case. 
 
6      There are more often than not unnamed parties, unnamed vessels and unidentified principal places of business in bills of 
lading, but no case in anglo-canadian jurisprudence has been cited to us that says authoritatively that this lack of information 
results in an uncertainty such as to invalidate bills of lading. 
 
7      We are dealing with standard clauses which have been applied for ages in the industry and by the courts (see Arata 
Potato Co. v. Egyptian Navigation Co., [1981] 2 Lloyd’s Rep. 119  (Eng. C.A.); ”Rewia” (The), Re, [1991] 2 Lloyd’s Rep. 
325  (Eng. C.A.); ”Eleftheria” (The) (Cargo Owners) v. “Eleftheria” (The), [1969] 1 Lloyd’s Rep. 237  (Eng. P.D.A.) and 
Can-Am Produce & Trading Ltd. v. “Senator” (The) (1996), 112 F.T.R. 255 (Fed. T.D.), T-2353-95, Prot. Hargrave). Such is 
the law freely adhered to by the parties. It is too late in the day to question a practice that has acquired its letters patent of 
nobility in anglo-canadian law and usage. The following opinion of Lord Dunedin in Atlantic Shipping & Trading Co. v. 
Louis Dreyfus & Co., [1922] 2 A.C. 250 (U.K. H.L.) at 257 is particularly apposite in the circumstances: 

[...] in these commercial cases it is, I think, of the highest importance that authority should not be disturbed, and if your 
Lordships find that a certain doctrine has been laid down in former cases and presumably acted on in the framing of 
other contracts you will not be disposed to alter that doctrine unless you think it is clearly wrong. 
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If the application of the jurisdiction clause in certain circumstances gives rise to too much uncertainty, the relief is not to 
declare the clause invalid but for the court to exercise its discretion not to enforce it. 
 
8      Counsel for the appellant has suggested at the hearing that the Court should as a matter of policy adopt an approach 
which, in his view, would be more in conformity with the present international consensus in regard to jurisdiction clauses. 
Such consensus, he says, is reflected in Article 21 of the Hamburg Rules set out in the United Nations Convention on the 
Carriage of Goods by Sea, 1978. That Article reads: 

Article 21 Jurisdiction 

1. In judicial proceedings relating to carriage of goods under this Convention the plaintiff, at his option, may institute an 
action in a court which, according to the law of the State where the court is situated, is competent and within the 
jurisdiction of which is situated one of the following places: 

(a) the principal place of business or, in the absence thereof, the habitual residence of the defendant; or 

(b) the place where the contract was made provided that the defendant has there a place of business, branch or 
agency through which the contract was made; or 

(c) the port of loading or the port of discharge; or 

(d) any additional place designated for that purpose in the contract of carriage by sea. 

[...] 

The Hamburg Convention has not been signed yet by Canada or by Great Britain nor ratified by such maritime powers as 
France, Germany and the United States of America. Furthermore, the Carriage of Goods by Water Act which, with the 
exception of section 8, came into force on assent on May 6, 1993 (S.C. 1993, c. 21) replaced the Rules relating to bills of 
lading set out in the Schedule to the Carriage of Goods by Water Act, (R.S.C. 1985, c. C-27) with the Hague-Visby Rules 
and, at a later date, should the Minister of Transport so decide, with the Hamburg Rules (section 8). It is therefore doubtful 
that there exists a consensus at the present time in the international community with regard to the jurisdiction provision found 
in the Hamburg Rules and this Court is not in any event prepared to pre-empt the will of the Government and of the 
Parliament of Canada. 
 
9      I have therefore reached the conclusion that the jurisdiction clause at issue is not invalid for uncertainty and that we 
should apply it as being the law of the parties, the law of the trade, the law of the land and the law of anglo-canadian courts. 
 
Voidness for uncertainty in the circumstances 
 

10      Where, in admiralty matters before this Court, a defendant applies for a stay pursuant to section 50 of the Federal 
Court Act on the basis of a jurisdiction clause found in a bill of lading, the defendant has the burden of persuading the Court 
that the conditions of application of the clause have been met. Once the Court is satisfied that the clause applies, the burden 
of proof then shifts to the plaintiff to show sufficiently strong reasons to support the conclusion that it would not be 
reasonable or just in the circumstances to keep the plaintiff to the terms of the contract (see ”Seapearl” (The) v. Seven Seas 
Dry Cargo Shipping Corp. (1982), [1983] 2 F.C. 161 (Fed. C.A.) at 177, Pratte J.A.; see, also, ”Spiliada” (The), [1987] 1 
Lloyd’s Rep. 1 (U.K. H.L.) at 10 and Arata Potato Co. v. Egyptian Navigation Co.). These “strong reasons” have been 
summarized in the often-quoted reasons of Brandon J. (as he then was) in ”Eleftheria” at 242, but I need not repeat them 
here because the appellant has not challenged the finding by the Motions Judge that Hong Kong would be in the 
circumstances an appropriate jurisdiction. The appellant’s case rests solely on whether or not the Motions Judge erred in 
finding that Great Tempo S.A. has established that the conditions for the application of the jurisdiction clause have been met. 
 
General observations 
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11      It will be helpful to start my analysis by making six general observations the respective relevance of which will appear 
as I move along. 
 
a) The standard of review 
 

12      In reviewing a discretionary decision of a Motions Judge upon an application to stay proceedings on the basis of a 
jurisdiction clause, a court of appeal must uphold the decision unless it was arrived at on a wrong basis or was plainly a 
wrong decision (see “Seapearl” at 176, Pratte J.A.). A similar standard of review is to be applied by a Motions Judge in an 
appeal from a prothonotary’s order of this kind (see R. v. Aqua-Gem Investments Ltd., [1993] 2 F.C. 425 (Fed. C.A.) at 454. 
This Court may therefore interfere only if the Motions Judge had no grounds to interfere with the Prothonotary’s decision or, 
in the event such grounds existed, if her own decision was arrived at on a wrong basis or was plainly a wrong decision. 
 
b) The relevant evidence 
 

13      As this appeal is concerned with an interlocutory application, I must, like the Motions Judge and like the Prothonotary, 
take the facts from the affidavit evidence filed on behalf of the parties (see “Spiliada” at 4, Lord Goff of Chieveley). 
 
c) The burden of proof 
 

14      The burden of proof which rests on a defendant at this first stage of the process is to convince the court in no uncertain 
terms that the jurisdiction clause applies. This is not a routine task. It is the defendant who seeks to prevent the plaintiff from 
proceeding in an otherwise appropriate forum and as much as the Court is expected to honour the intention of the parties to 
defer to another jurisdiction absent strong reasons not to do so, the Court needs equally to be satisfied before it so defers that 
the clause applies in the circumstances. 
 
15      The burden of proof is two-fold. The defendant must show that he is the carrier. He must then show where his 
principal place of business is. The evidence to be provided by the defendant must be convincing. If the Court at the end of the 
day is left with some doubt as to the identity of the carrier or as to the location of the carrier’s principal place of business, it 
ought not go to the second step of the process and it ought deny the stay forthwith. 
 
d) The identity of the carrier 
 

16      In shipowners’ bills of lading, there is a presumption that the shipowner is the carrier. In charterers’ bills of lading, on 
the other hand, the presumption is that the demise charterer is the carrier. Any other can be the carrier only where the above 
presumptions have been rebutted, and such rebuttal occurs only when there is evidence that such other has actually assumed 
the role of carrier under the contract of carriage with the shipper (see Paterson Steamships Ltd. v. Aluminum Co. of Canada 
Ltd., [1951] S.C.R. 852 (S.C.C.) at 854, Rand J.; Associated Metals & Minerals Corp. v. “Evie W.” (The), [1980] 2 S.C.R. 
322 (S.C.C.) at 328 ff, Ritchie J.; Cormorant Bulk-Carriers v. Canficorp (Overseas Projects) Ltd. (1984), 54 N.R. 66 (Fed. 
C.A.) at 76, Stone J.A.; Carling O’Keefe Breweries of Canada Ltd. v. CN Marine Inc. (1989), [1990] 1 F.C. 483 (Fed. C.A.) 
at 501, Stone J.A.; Union Carbide Corp. v. Fednav Ltd. (1997), 131 F.T.R. 241 (Fed. T.D.) at 254 ff, Nadon J. and ”Rewia” 
at 333). 
 
17      Counsel for the appellant has suggested that there could be more than one carrier in the present case, one being the 
shipowner, the other being an alleged demise charterer or an alleged time charterer who would have assumed the role of 
carrier. He relies for this proposition on the decision of Reed J. in Canastrand Industries Ltd. v. “Lara S” (The) (1993), 60 
F.T.R. 1 (Fed. T.D.), which was confirmed orally by this Court ((1994), 176 N.R. 31 (Fed. C.A.)). Reed J. had relied on 
comments by Professor Tetley in Marine Cargo Claims, 3d ed. (Montreal: Yvon Blais, International Shipping Publications, 
1988) at 242, to the effect that: 

Carriage of goods is effectively a joint venture of owners and charterers (except in the case of a bareboat charter) and, 
consequently, they should be held jointly and severally responsible as carriers. 
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18      Professor Tetley’s concept of an implicit joint venture of owners and charterers was qualified by this Court as an 
“American-influenced principle” (Lantic Sugar Ltd. v. Blue Tower Trading Corp. (1993), 163 N.R. 191 (Fed. C.A.) at 194, 
MacGuigan J.A. and referred to as a “suggestion” by Stone J.A. in Carling O’Keefe, in a footnote at 501. 
 
19      The implicit joint venture concept is in my respectful view incompatible with the gist of the decisions of the Supreme 
Court in Paterson Steamships and in Associated Metals & Minerals Corp. and of the decisions of this Court in Cormorant 
and in Carling O’Keefe. The concept has been found “unsound” by Nadon J. in Union Carbide at 264 and I entirely agree 
with his reasons for reaching that conclusion. The law, in my view, is clearly stated by Nadon J. at 264-65: 

The position taken by the learned authors appears to be that in circumstances where the charterer will be liable on the 
contract of carriage, the shipowner will not. I agree with this point of view. A charterer will issue and sign a bill of 
lading either on his own behalf or on behalf on the master. Where he signs on behalf of the master, and is so authorized, 
the shipowner will be bound by the issuance of the bills of lading but not the charterer. Where the charterer issues and 
signs bills of lading on his own behalf, he shall be bound by those bills. Consequently, in most cases, the word “or” in 
article 1(a) of the Hague Rules will mean exactly that. The carrier shall either be the owner or the charterer, but not 
both. I need not discuss a situation where a charterer issues and signs a bill of lading on behalf of the master and on his 
own behalf. That is certainly not the situation in the present case. 

There may be cases where a shipowner and a charterer actually decide to carry on a joint venture or form a partnership, but it 
would then be the joint venture or the partnership that assumes the role of carrier. 
 
20      I appreciate that the Lara S. was confirmed by this Court, but the oral reasons of the Court did not address the issue of 
implicit joint venture and a careful perusal of the voluminous factums filed by counsel has persuaded me that the issue had 
not been raised as such in the appeal. The Lara S. cannot, therefore, be seen as an endorsement of Professor Tetley’s 
comments. 
 
e) The location of principal place of business 
 

21      The question of the location of the principal place of business has been clearly answered in the recent decision of the 
English Court of Appeal, in “Rewia”. The following comments by Lord Justice Leggatt, at 334, are particularly relevant: 

[...] The principal place of business is not necessarily the place where most of the business is carried out [...] The 
plaintiffs maintain that the third defendants’ business was really carried out in Hong Kong, and that the Judge was 
therefore right to conclude that that was where their principal place of business was. Rightly, in my judgment, the third 
defendants underscore the fact that the shareholders, directors and mortgagee banks were German; that the meetings of 
directors took place in Hamburg; that charters, including the relevant time charter of Jan. 8, 1988, had to be authorised 
specifically from Germany; that everything about the relevant charter was German except the fact that it was into the 
Hong Kong branch of a German bank that hire was to be paid; that by German law profits had to be repatriated to 
Germany; and that, as appears from the entries in the Lloyd’s registers, the third defendants’ brokers, C.F. Ahrenkiel of 
Hamburg, played an important role in their affairs. True it is that the day-to-day management of the vessel was 
conducted by Turbata under the management agreement, but the third defendants point out that the managers were 
always answerable, and subject, to the control and direction of the German officers of the company.  

In Palmer v. Caledonian Railway Co., [1892] 1 Q.B. 823 Lord Esher said: I should have thought without any 
authority that the principal office of the company must be the place at which the business of the company is 
controlled and managed ... in the sense that it is independently controlled or managed... 

A similar approach was adopted by Lord Loreburn, L.C. in De Beers Consolidated Mines Ltd. v. Howe, [1906] A.C. 455 
when at p. 458 he accepted the principle that a company resides for purposes of income tax where its real business is 
carried on, adding: 

I regard that as the true rule, and the real business is carried on where the central management and control actually 
abides. 
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So also in Daimler Co. v. Continental Tyre and Rubber Co. (Great Britain), [1916] 2 A.C. 307 Lord Atkinson at p. 319 
indicated that a test of residence was the — 

...place where the real business centre from which the governing and directing minds of the company operated, 
regulating and controlling its important affairs. 

[...] 

Leggatt L.J. went on to quote with approval the test applied by Lord Justice Swinfen Eady in ”Polzeath” (The), Re, [1916] P. 
241  (Eng. C.A.) at 245: 

...in considering what is the principal place of business of the company, one has to consider the centre from which 
instructions are given, and from which control is exercised on behalf of the company over the employees of and the 
business of the company, and where control is exercised, and the centre from which the company is managed without 
any further control except such control as every company or the directors of a company are liable to by the larger body 
which they represent, the shareholders of the company in general meeting [emphasis added]. 

 
22      The test, therefore, is a demanding one. It imposes on the defendant an obligation to come forward with as much 
information as possible, even more so because such information is totally within his control and generally not available to the 
plaintiff. 
 
f) The booking note and the contract of carriage 
 

23      It is trite law that as between the carrier and the shipper, the bill of lading is not in itself the contract, but is excellent 
evidence of its terms. That is so even if the shipper is not usually a party to the preparation of the bill of lading, does not even 
sign it and only receives it from the hands of the master of the vessel after the goods have been put on board (see ”Ardennes” 
(The) (Cargo Owners) v. “Ardennes” (The), [1950] 2 All E.R. 517 (Eng. K.B.) at 519-20). Evidence is therefore admissible 
to complete, vary or explain the terms of the bill of lading, such as evidence of the conduct of the parties (see “Ardennes”) 
and of the booking note (see “Cormorant”). 
 
24      As between the carrier and the consignee or endorsee of a bill of lading, the Bills of Lading Act (R.S.C. 1985, c. B-5) 
makes it the contract and as a general rule no evidence is admissible to contradict or vary its terms (see “Ardennes” at 520; 
Leduc & Co. v. Ward (1888), 20 Q.B.D. 475 (Eng. Q.B.)). Where plaintiffs were consignees who could only have title as 
assignees of the bills of lading, and not by way of an assignment of an oral booking note, it was found that in order to 
determine the question whether the bills of lading were owners’ bills rather than charterers’ bills, the Court could derive no 
assistance from a factual enquiry into the circumstances in which the booking note was made (see “Rewia” at 333). 
 
The circumstances of this case 
 

25      I turn now to the circumstances of this case. The statement of claim relates to the loss of a substantial portion of cargo 
of lumber carried from Nanaimo, British Columbia, to Taiwan on board the ship “Trans Aspiration” (”the ship”) pursuant to 
a contract of carriage evidenced by a Bill of Lading issued in Vancouver. The plaintiff (”the appellant”), a vendor and 
importer of lumber whose principal office is located in Taiwan, was the consignee of the shipment. According to the 
Statement of Claim, the shipment was “carried and handled” by three defendants: the carrier and owner of the ship, Great 
Tempo S.A. (”the respondent”), the charterers and operators of the ship, Sinotrans Canada Inc. (”Sinotrans”) and the ship. 
 
26      The respondent is described as follows in paragraph 2 of the Statement of Claim: 

2. The Defendant, Great Tempo S.A. is a corporation carrying on business as a common carrier of goods by sea. Its 
principal office is located at c/o Wah Tung Shipping Agency Co. Ltd [...], Hong Kong. At all times material to this 
action it was the owner of the defendant vessel “Trans Aspiration”. 
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27      The defendant Sinotrans is described in paragraph 3 of the Statement of Claim as being at all material times “the 
charterers and operators” of the ship. 
 
28      The Bill of Lading at issue is a standard Liner Bill of Lading. The consignee is identified as “To the order of: Taipei 
Business Bank” and the address of notification is that of the appellant. The named vessel is the “Trans Aspiration”. The ports 
of loading and discharge are respectively “Nanaimo, B.C.” and “Taichung Port, Taiwan”. The document is signed as follows 
(A.B. at 59): 

[...] 

IN WITNESS whereof the Master of the said Vessel has signed [three] original Bills of Lading [...] 

[Signature] 

Capt. Kemp Wah-Foo 

Sinotrans Canada Inc. 

As agents only for Carrier: Trans Aspiration 

 
29      In addition to the Jurisdiction Clause (clause 3, already referred to in paragraph 3), the Bill of Lading contains the 
following clauses: 

1. Definition. 

Wherever the term “Merchant” is used in this Bill of Lading, it shall be deemed to include the Shipper, the Receiver, the 
Consignee, the Holder of the Bill of Lading and the Owner of the cargo. 

17. Identity of Carrier 

The Contract evidenced by this Bill of Lading is between the Merchant and the Owner of the vessel named herein (or 
substitute) and it is therefore agreed that said Shipowner only shall be liable for any damage or loss due to any breach or 
non-performance of any obligation arising out of the contract of carriage, whether or not relating to the vessel’s 
seaworthiness. If, despite the foregoing, it is adjudged that any other is the Carrier and/or the bailee of the goods shipped 
hereunder, all limitations of and exoneration from, liability provided for by law or by this Bill of Lading shall be 
available to such other. 

It is further understood and agreed that as the Line, Company or Agents who has executed this Bill of Lading for and on 
behalf of the Master is not a principal in the transaction, said Line, Company or Agents shall not be under any liability 
arising out of the contract of carriage nor as Carrier nor bailee of the goods 

[A.B. at 35-36] 

 
30      Upon being served with the Statement of Claim, the respondent Great Tempo S.A. made a motion seeking leave to file 
a conditional appearance for the purpose of objecting to the jurisdiction of the Court and asking for a stay of all proceedings 
against it pursuant to section 50 of the Federal Court Act. Various affidavits were filed in evidence, only one of which is 
relevant to this appeal. It is that of Samson Lok (A.B. at 24-29), the Deputy Manager of Insurance and Claims with the firm 
of Wah Tung Shipping Agency Co. Ltd. who states as follows: 

[...] 

2. Great Tempo, S.A., is the registered owner of the M.V. “TRANS ASPIRATION” and Wah Tung Shipping Agency 
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Co. Ltd. is the manager of Great Tempo S.A. 

3. 100% of the business of Great Tempo S.A. is conducted from Hongkong, although Great Tempo, S.A. is registered as 
a Panamanian company. 

[...] 

14. Under the Contract of Carriage evidenced by the Bill of Lading, the carrier is the ship owner and Hongkong is the 
carrier’s principal place of business. 

[...] 

 
31      Other affidavit evidence pertains to an alleged booking note to which the appellant was not a party; as this evidence 
was ignored by the Prothonotary and by the Motions Judge, and rightly so for reasons already explained, it need not be 
recited here. 
 
32      In denying the motion for a stay, Mr. Hargrave found a fatal ambiguity in the Jurisdiction Clause in that the carrier had 
not been clearly identified. The appellant, in his view, 

[...] might equally conclude it ought to sue: (1) Sinotrans (Canada) Ltd., who says it is an agent, but who does not 
disclose its principal and whom the shipper understood to be the carrier, in Vancouver; or (2) Sinotrans (Bermuda) Ltd., 
in Bermuda; or (3) Great Tempo S.A., in its place of incorporation, Panama; or (4) Great Tempo S.A., where its Board 
sits, in some unknown jurisdiction. On the basis of the “Rewia”, the Plaintiff could conclude it probably ought not to sue 
Great Tempo S.A. in Hong Kong, merely on the basis that Wah Tung Shipping Agency Co. Ltd., who have only just 
now surfaced, is the manager of the “Trans Aspiration”. 

[A.B. at 82-83] 

In the course of his reasons the Prothonotary referred with approval to the joint venture principle enunciated by Professor 
Tetley. I note that the sudden mention of Sinotrans (Bermuda) Ltd. in the Prothonotary’s reasons results from a reference 
made to that company during the hearing by counsel for the respondent. 
 
33      The matter was then appealed to Tremblay-Lamer J. who allowed the appeal and ordered a stay. She found that the 
Prothonotary had erred in relying on Professor Tetley’s comments and that on the face of the Bill of Lading Sinotrans, be it 
Sinotrans Canada Inc. or Sinotrans (Bermuda) Ltd., could not be the carrier. She then addressed the issue of the principal 
place of business as follows: 

The Plaintiff, on the other hand, stresses that the Defendant has led no evidence regarding the principal place of business 
of Great Tempo S.A. There is no evidence as to the identity and address of the directors and/or officers of Great Tempo 
S.A. Nor is there any evidence concerning the location of the bank accounts or other assets of Great Tempo S.A. 

Despite very able argument of counsel for the Plaintiff on that point, I am of the view that there is evidence upon which 
this Court can determine where Great Tempo S.A. has its principal place of business. I first refer to the affidavit of Mr. 
Samson Lok, wherein he deposed that, at paragraphs 3 and 14: 

3. 100% of the business of Great Tempo S.A. is conducted from Hongkong, although Great Tempo S.A. is 
registered as a Panamanian company. 

14. Under the Contract of Carriage evidenced by the Bill of Lading, the carrier is the ship owner and Hongkong is 
the carrier’s principal place of business. 

Need I add that this was no surprise to the Plaintiff. Indeed, in the second paragraph of its statement of claim, the 
Plaintiff expressly recognized that Great Tempo S.A. has its principal place of business in Hong Kong. The relevant 
paragraph reads: 
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2. The Defendant, Great Tempo S.A. is a corporation carrying on business as a common carrier of goods by sea. Its 
principal office is located at c/o Wah Tung Shipping Agency Co. Ltd., Rooms 2101-2105, 21st Floor, China 
Resources Building, 26 Harbour Road, Wan Chain, Hong Kong. At all times material to this action it was the 
owner of the defendant vessel “Trans Aspiration”. 

To hold otherwise would result in allowing the Plaintiff to impugn the substance of the allegations of its statement of 
claim which I am not prepared to do. I find further support for my finding in the fact that Mr. Samson Lok’s evidence on 
this question stands uncontradicted. 

[A.B. at 95-96] 

 
a) The identity of the carrier 
 

34      I agree with the Motions Judge that the Prothonotary erred in relying on Professor Tetley’s joint venture principle: 
Nadon J.’s reasons in Union Carbide, which I have examined earlier on and which the Prothonotary had no opportunity to 
consult as they were written subsequently to his decision, have persuasively explained why that principle does not apply in 
our law. 
 
35      While I appreciate the Prothonotary’s concern as to the identity of the carrier and would have preferred the respondent 
to come forward at least with a declaration that it was indeed the carrier, I would not have been prepared to deny the motion 
on the sole basis that there was no proof of the identity of the carrier. The terms of the Bill of Lading cannot in my view lead 
one to conclude that Sinotrans Canada Inc. had assumed as principal the role of carrier and the possibility that Sinotrans 
(Bermuda) Ltd., might have been a demise charterer is at best speculation at this stage. It is true that in signing as “agents 
only for Carrier: Trans Aspiration”, Sinotrans Canada Inc. left open the possibility that it was not acting as agent for the 
shipowner, but as agent for an unknown demise charterer. But in view of the Identity of Carrier Clause (also referred to as a 
demise clause) in the Bill of Lading, one could be hard pressed to conclude that as against the appellant consignee, the Bill of 
Lading could be anything but an Owners’ Bill of Lading. This Clause indicates in unequivocal terms that the bill of lading is 
intended to be a shipowners’ bill of lading and that the contract evidenced by the bill of lading is one between the owner of 
the cargo and the owner of the vessel (see ”Berkshire” (The), Re, [1974] 1 Lloyd’s Rep. 185  (Eng. Q.B.) at 188, Brandon J. 
and Union Carbide at 261, Nadon J.). That clause in effect establishes a rebuttable presumption that the shipowner is the 
carrier (see P. Todd, Modern Bills of Lading, 2d ed. (Oxford: Blackwell Law, 1990) at 96ff) and I am not convinced that, as 
against a consignee, the fact of using the words “agents for the ship” rather than the words “agents for the shipowner” is 
enough to displace the presumption. 
 
36      In view of the conclusion I have reached with respect to the principal place of business issue, however, I need not 
make a definite finding as to the identity of the carrier in the circumstances of this case. 
 
b) The location of the principal place of business 
 

37      On the question of the principal place of business of the respondent, I have reached the conclusion that the Motions 
Judge misconstrued the test set out in ”Rewia” and failed to appreciate how stringent that test was. 
 
38      The only evidence before the Court is that “100% of the business of Great Tempo S.A. is conducted from Hong 
Kong”. The Motions Judge also considered as evidence paragraph 14 of Mr. Lok’s affidavit, to the effect that “under the 
Contract of Carriage evidenced by the Bill of Lading [...] Hong Kong is the carrier’s principal place of business”, but that 
paragraph is nothing but a personal — and questionable — interpretation of the terms of the Bill of Lading which, of course, 
in no way binds this Court. 
 
39      The respondent did not file any affidavit bearing the signature of its officers, nor even of its employees. It did not tell 
the Court personally that its manager was Wah Tung Shipping Agency Ltd; rather, it is an employee of that alleged manager 
who testified to that effect. It did not itself state where its principal place of business was; rather, it is the same employee of 
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the alleged manager who testified that “100% of the business of Great Tempo S.A. is conducted from Hong Kong”. Nothing 
was said on many indicia, for example the location of the principal place of business, the names of the officers and where the 
control over the employees and the business was exercised. Yet all this was necessary information the respondent had to 
provide to the Court and which was within its knowledge. It is a well established principle that courts may make negative 
inferences where a party fails to bring forward evidence within its knowledge which is necessary to the resolution of a 
dispute (see Fiducie prêt & revenu v. R. (1991), 136 N.R. 129 (Fed. C.A.) at 142 and footnote 23). 
 
40      Here, the Court simply does not know anything about “the centre from which instructions are given, and from which 
control is exercised on behalf of the company over the employees of and the business of the company, and where control is 
exercised, and the centre from which the company is managed without any further control [...]”, to use the words of Lord 
Justice Swinfen Eady in ”Polzeath” (The) quoted by Lord Justice Leggatt in “Rewia”, at 334. To allow a carrier to get away 
with so little evidence, not even its own, would make a mockery of the Jurisdiction Clause. 
 
41      The Motions Judge found comfort in some of the allegations of the appellant in the Statement of Claim. I disagree. 
First, the appellant did not allege that “the principal place of business” of the respondent was in Hong Kong. It stated, rather, 
that “the principal office” was located “at c/o Wah Tung Shipping Agency, [...] Hong Kong” (my emphasis). Second, and 
more importantly, the location of the principal place of business of a defendant is a mixed question of fact and law to be 
decided by the courts on the whole of the evidence. An honest mistake caused by representations originating from the 
defendant can most certainly not be invoked to prevent a plaintiff from challenging a motion to stay nor to enable a defendant 
to succeed on the motion without adducing convincing evidence of its own. Furthermore, what the appellant was clearly 
referring to in its Statement of Claim was the respondent’s official address, for purposes of service, which address is not 
necessarily that of respondent’s principal place of business. 
 
42      The respondent Great Tempo S.A. having failed to establish that its principal place of business was in Hong Kong, the 
Jurisdiction Clause could simply not be found to be applicable. 
 
43      The appeal should therefore be allowed, the decision of the Motions Judge set aside, the order of the Prothonotary 
restored and the application by Great Tempo S.A. for a stay of the proceedings denied, with costs in the cause throughout. 
 

Appeal allowed. 
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that conspiracy claim could not succeed — Counsel for L defendants submitted that amended statement of claim was 
deficient insofar as it put forward claim against defendant parent company of defendant L Inc. — Applicable paragraph in 
plaintiffs’ pleading said little more than that parent gave Canadian subsidiary right to market Abilify Maintena in Canada — 
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Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Plaintiffs brought motion for certification — Motion granted — 
Plaintiffs had satisfied all of criteria for causes of action in negligence and failure to warn — It was not plain and obvious 
that conspiracy claim could not succeed — Counsel for L defendants submitted that amended statement of claim was 
deficient insofar as it put forward claim against defendant parent company of defendant L Inc. — Applicable paragraph in 
plaintiffs’ pleading said little more than that parent gave Canadian subsidiary right to market Abilify Maintena in Canada — 
Pleading had to be read as whole, with failure to warn and negligence claim taken in conjunction with conspiracy claim — 
Amended statement of claim spoke of wilful collaboration among defendants to get Abilify and Abilify Maintena to market 
in way that avoided issuing warnings and conducting testing that ought rightly to have been done — In this respect, it could 
be read as making point that L Inc. was misused by its parent — While pleading with respect to defendant parent company 
was sparse on particulars, it was not so sparse that it could not be defended. 

Civil practice and procedure --- Class and representative proceedings — Representative or class proceedings under class 
proceedings legislation — Certification — Plaintiff’s class proceeding — Identifiable class 
Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Plaintiffs brought motion for certification — Motion granted — 
Counsel for plaintiffs proposed four separate classes — Four classes were defined as all persons who took Abilify or Abilify 
Maintena during period when product monographs for two drugs lacked adequate warning, along with dependents of those 
persons — Class of Abilify users, and of Abilify Maintena users to lesser degree, were large, but they were not unwieldy — 
Defining classes by reference to users of two medications provided readily discernable and objective definition — It was 
easily evidenced since these drugs were only available on prescription basis — Class definitions proposed by plaintiffs did 
not require any onerous fact-finding — Classes met criteria for identifiable class under s. 5(1)(b) of Class Proceedings Act, 
1992. 

Civil practice and procedure --- Class and representative proceedings — Representative or class proceedings under class 
proceedings legislation — Certification — Plaintiff’s class proceeding — Common issue or interest 
Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Active ingredient in both Abilify and Abilify Maintena was 
aripiprazole — Plaintiffs brought motion for certification — Motion granted — First proposed common issue concerned 
whether aripiprazole, used as indicated, caused, contributed to, or exacerbated certain compulsive behaviours and impulse 
control disorders — While there would still be individual causation issues to be determined, plaintiffs had established that 
there was some evidence of methodology that would enable them to prove causation on class-wide basis — General 
causation question was proper common issue that would significantly advance case — Other proposed common issues all 
flowed directly from first common issue, and were also proper common issues. 

Civil practice and procedure --- Class and representative proceedings — Representative or class proceedings under class 
proceedings legislation — Certification — Plaintiff’s class proceeding — Preferable procedure 
Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Plaintiffs brought motion for certification — Motion granted — 
Defendants contended that claim with respect to Abilify Maintena engaged too small group of drug users for class proceeding 
to be preferred over individual proceedings — No reason was seen not to include Abilify Maintena class in action — To 
make them bring individual actions when general causation issue in all of its aspects would be canvassed in Abilify common 
issues trial, would run directly counter to goal of access to justice for which Class Proceedings Act, 1992 stood — 
Defendants also argued that individual issues left after common issues trial would so vastly overwhelm common issues that 
common issues trial would become all but irrelevant — Complex scientific controversy in case was general causation issue 
— Once question of general causation was resolved, individual causation issues would be tail end of litigation, even if it was 
relatively long tail — Litigating case as class action was preferable procedure — Unwieldy alternative would be to require 
every class member making claim to individually replicate fact-finding and legal analysis of common issues trial. 

Civil practice and procedure --- Class and representative proceedings — Representative or class proceedings under class 
proceedings legislation — Certification — Plaintiff’s class proceeding — Fair and adequate representation 
Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Plaintiffs brought motion for certification — Motion granted — 
There were two named plaintiffs in style of cause and another five plaintiffs identified in claim — All of them stated that they 
took Abilify or Abilify Maintena, and that they suffered impulse control disorder as result — They appeared to be fully 
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engaged in case — Their counsel had produced workable litigation plan that would take matter through to end of common 
issues trial. 

Civil practice and procedure --- Disposition without trial — Stay or dismissal of action — Grounds — Another proceeding 
pending — Civil proceeding 
Proposed class action concerned claim of negligence, failure to warn, and conspiracy with respect to side effects allegedly 
caused by medications Abilify and Abilify Maintena — Plaintiffs brought motion for certification — Moving defendants 
brought motion to have matter stayed on grounds of its being abuse of process insofar as it merely duplicated certain claim 
(”S case”) already authorized as national class action — Plaintiffs’ motion granted and moving defendants’ motion dismissed 
— While there was no evidence that defendants had done anything improper, they were undoubtedly trying to benefit from 
mysterious, last-minute decision of plaintiff in S case to make his pleadings look like pleadings herein — Defendants’ 
request for stay of proceedings looked like way of ensuring they would go to trial on merits with what they hoped was least 
formidable foe — Present action was not abuse of power — Present action was commenced for legitimate reasons and 
continued to have legitimate reason to carry on. 

MOTION by plaintiffs for certification of proposed class action; MOTION by moving defendants to have matter stayed. 
 
E.M. Morgan J.: 
 
I. The two motions 
 

1      This proposed class action concerns a claim of negligence, failure to warn, and conspiracy with respect to side effects 
allegedly caused by the medications Abilify and Abilify Maintena. 
 
2      Abilify and Abilify Maintena are atypical antipsychotics. The active ingredient of both products is aripiprazole. Abilify 
is available in tablet form in various dosages, while Abilify Maintena is a prolonged release injectable form of aripiprazole 
available in higher doses than Abilify tablets. Abilify is approved for use in the treatment of schizophrenia in adults as well as 
in the treatment of manic episodes associated with bipolar disorder. It is also used as a supplement to other treatments for 
major depressive disorder. Abilify Maintena is approved for use in the treatment of schizophrenia and for maintenance 
monotherapy following remission of bipolar disorder. 
 
3      The Plaintiffs allege that the aripiprazole contained in Abilify and Abilify Maintena causes psychiatric disorders in the 
nature of compulsive conduct that reflect an inability to control impulsive behaviours — specifically pathological gambling, 
compulsive shopping and spending, binge-eating, and hypersexuality (”Impulse Control Disorders”). Affidavits from the 
Plaintiffs describe sometimes life-ruining descents into these destructive behaviours which they attribute to the drugs in issue 
here. 
 
4      The Amended Statement of Claim alleges the pharmaceutical manufacturers’ and marketers’ failure to conduct adequate 
pre- and post-marketing testing and research and to warn consumers of the known and foreseeable risks of harmful side 
effects. It also alleges a conspiracy among them to knowingly or recklessly, in their mutual economic interests, make false or 
misleading representations to consumers about the health and safety risks associated with Abilify and Abilify Maintena. 
 
5      The Plaintiffs seek to certify the claim under the Class Proceedings Act, 1992, SO 1992 c. 6 (”CPA”). Their counsel 
submit that this is a quintessential products liability case where all of the putative class members took the same medication 
and have many issues in common. Defendants’ counsel submit that this case ought not be certified. They say that there is no 
evidence of any harms suffered in common by the class members and that the Plaintiffs have not proposed a methodology for 
demonstrating that the Defendants’ products have caused the alleged harmful effects. 
 
6      The Defendants also submit that this action is duplicative and serves no legitimate purpose as it replicates a claim 
already authorized (i.e. certified) as a national class action by the Superior Court of Québec on December 12, 2019: Scheer v. 
Bristol-Meyers Squibb Canada Co. [2019 CarswellQue 11420 (C.S. Que.)], No. 500-06-000831-160 (District of Montréal). 
As will be discussed in Part III below, the Scheer claim, as authorized, is strikingly similar to the Plaintiffs’ claim. 
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7      One group of Defendants, H. Lundbeck A/S and Lundbeck Canada Inc. (”Lundbeck”), has been released from the 
Scheer case in a discontinuance approved by the Québec court: Scheer v. Bristol-Myers Squibb Canada Co., 2018 QCCS 
4608 (C.S. Que.). The claim against Lundbeck was with respect to Abilify Maintena only. The other Defendants, 
Bristol-Myers Squibb Canada Co./La Société Bristol-Myers Squibb (”Bristol-Myers”) and Otsuka Canada Pharmaceutical 
(”Otsuka”), move to have the entire matter stayed on the grounds of its being an abuse of process insofar as it merely 
duplicates the Scheer case. They submit that no legitimate purpose would be served by allowing the present case to proceed. 
 
8      Strictly speaking, it would be logical to start the analysis with the stay motion. It is a threshold motion that, if 
successful, would obviate the need to consider most of the certification motion. However, the analysis involved in the stay 
motion is facilitated by a review of the certification motion. 
 
9      A stay of proceedings is available under Rule 21.01(3)(d) of the Rules of Civil Procedure and as a matter of the court’s 
inherent jurisdiction to prevent an abuse of power. But this remedy is discretionary: Toronto (City) v. C.U.P.E., Local 79, 
[2003] 3 S.C.R. 77 (S.C.C.), at para 35. In order to properly weigh that exercise of discretion, it is important to fully 
understand the certification motion in all of its aspects. I will therefore proceed with the certification motion in its entirety 
before returning to evaluate the Defendants’ request for a stay. 
 
II. Certification under the CPA 
 

10      Although the test for certification under section 5(1) of the CPA is well known, it is worth setting out the statutory 
requirements for ease of reference as this motion proceeds. Section 5(1) provides: 

5(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if, 

(a) the pleadings or the notice of application discloses a cause of action; 

(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or 
defendant; 

(c) the claims or defences of the class members raise common issues; 

(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and 

(e) there is a representative plaintiff or defendant who, 

(i) would fairly and adequately represent the interests of the class, 

(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on 
behalf of the class and of notifying class members of the proceeding, and 

(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class 
members. 

 
11      Before delving into the detailed analysis of the section 5(1) criteria, I will take note that certification is a procedural, 
not a substantive matter. Furthermore, the bar has not been set at a particularly high level for Plaintiffs moving for 
certification. As the Supreme Court of Canada has stated, “[t]he certification stage does not involve an assessment of the 
merits of the claim and is not intended to be a pronouncement on the viability or strength of the action”: Pro-Sys Consultants 
Ltd. v. Microsoft Corp., [2013] 3 S.C.R. 477 (S.C.C.), at para 102. 
 
12      Having said that, “a certification motion is an important screening mechanism for claims that ‘ . . . are not appropriate 
for class actions’”: Arabi v. Toronto Dominion Bank, [2007] O.J. No. 5035 (Ont. Div. Ct.), at para 18. Accordingly, the 
Plaintiffs “must show some basis in fact for each of the certification requirements . . . other than the requirement that the 
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pleadings disclose a cause of action”: Hollick v. Metropolitan Toronto (Municipality), [2001] 3 S.C.R. 158 (S.C.C.), at para 
25. Thus, although the merits are not in issue here, the ‘some basis in fact’ test does require a consideration of the evidence in 
the record. 
 
a) Is there a cause of action? 
 

13      In McCracken v. Canadian National Railway, 2012 ONCA 445 (Ont. C.A.), at at para 75, Winkler CJO indicated that 
identifying a cause (or causes) of action is the one certification criterion for which there is no requirement that the Plaintiff 
demonstrate an evidentiary foundation. The test is essentially the same as that on a motion under Rule 21.01 for striking out a 
claim: the pleading can stand unless it is “plain and obvious” that it discloses no reasonable cause of action: Pro-Sys, at para 
63; Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401 (Ont. C.A.), at para 41, leave to appeal refused [2005] 1 
S.C.R. vi (note) (S.C.C.). 
 
14      The Plaintiffs’ claim in negligence is based on two allegations: a) that the Defendants failed to provide adequate and 
timely warning of the causal association between Abilify/Abilify Maintena and the several identified Impulse Control 
Disorders, and b) that the Defendants failed to conduct any (or any reasonable) pre- and/or post-marketing testing and 
research to confirm the safety of these two aripiprazole-based medications. Their pleading states that the Defendants owed 
them a duty of care which was breached, and that the Plaintiffs suffered damages that were foreseeable and causally linked to 
the Defendants’ breach of the requisite standard of care. 
 
15      The Amended Statement of Claim specifically alleges that even after knowing of the side effects experienced from the 
use of Abilify and Abilify Maintena — indeed, even after warnings about these side effects were issued for these medications 
in Europe — the Defendants failed to issue warnings to consumers about the known risks, or to withdraw the products from 
the market, or to appropriately modify the product monographs and promptly disclose the information to Health Canada. 
Specifically, the Plaintiffs plead: 

(a) the product monograph for Abilify and Abilify Maintena failed to warn of the increased risk of Impulse Control 
Disorders; 

(b) even the revised November and September 2015 product monographs for Abilify and Abilify Maintena failed to 
reference all of the risks associated with aripiprazole aripiprazole-based drugs; and 

(c) the product monographs for Abilify and Abilify Maintena failed to disclose the severity of such adverse effects prior 
to February 2017 and December 2016, respectively. 

 
16      Counsel for the Plaintiffs submit that this action is a paradigm case for a failure to warn class action. They point out 
that the type of allegations made here, involving pharmaceutical manufactures’ failure to conduct adequate testing and 
research and to warn consumers of the known risks of harmful side effects, has been the subject of other certified class 
actions: see, e.g., Heward v. Eli Lilly & Co., [2007] O.J. No. 404 (Ont. S.C.J.), aff’d (2008), 91 O.R. (3d) 691 (Ont. Div. Ct.); 
Schick v. Boehringer Ingelheim (Canada) Ltd., 2011 ONSC 1942 (Ont. S.C.J.). 
 
17      Strathy J. (as he then was) observed in Schick, at para 14, citing Hollis v. Birch, [1995] 4 S.C.R. 634 (S.C.C.), at para 
20, that “[i]t is settled law that a manufacturer has a duty to warn consumers of dangers inherent in the use of the product of 
which the manufacturer has knowledge or ought to have knowledge”. Warnings must be sufficiently detailed to convey a 
comprehensive indication of the specific dangers that can arise from the use of the product: Lambert v. Lastoplex Chemicals 
Co. (1971), [1972] S.C.R. 569 (S.C.C.), at para. 12. 
 
18      As pleaded by the Plaintiffs, this duty sounds in negligence. In that respect, it is closely tied to the duty of a 
manufacturer and marketer of a product to do appropriate research and testing of the product both before and after placing it 
into the stream of commerce. The duty to test for adverse side effects and the duty to warn of the risk of adverse side effects 
are related duties that sometimes overlap, but that can have slight factual distinctions that prompt claimants to plead them 
separately. 
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19      The Supreme Court of Canada confirmed the viability of the negligence/failure to warn cause of action in Hollis, at 
para 23: 

The courts in this country have long recognized that manufacturers of products that are ingested, consumed or otherwise 
placed in the body, and thereby have a great capacity to cause injury to consumers, are subject to a correspondingly high 
standard of care under the law of negligence . . . Given the intimate relationship between medical products and the 
consumer’s body, and the resulting risk created to the consumer, there will almost always be a heavy onus on 
manufacturers of medical products to provide clear, complete and current information concerning the dangers inherent 
in the ordinary use of their product. 

 
20      The Plaintiffs allege that the Defendants’ breach of this duty and failure to live up to the required standard of care has 
resulted in substantial economic loss, emotional and psychiatric harm, loss of employment, and loss of family. In so pleading, 
the Plaintiffs have satisfied all of the criteria for causes of action in negligence and failure to warn: see Schick, at para 18, 
citing Mustapha v. Culligan of Canada Ltd., [2008] 2 S.C.R. 114 (S.C.C.). 
 
21      As for the pleading of conspiracy, the Defendants submit that there are insufficient particulars to support the Plaintiffs’ 
claim. Defendants’ counsel argue that the conspiracy allegations in the Amended Statement of Claim amount to bald 
assertions rather than a properly pleaded cause of action. 
 
22      Both sides agree that the governing test for unlawful means conspiracy is found in Canada Canada Cement LaFarge 
Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.), 471-2. Under that test, the Plaintiffs must 
establish that the Defendants acted in combination, that their conduct was unlawful and directed towards the Plaintiffs, that 
they knew or ought to have known in the circumstances that injury to the Plaintiffs was likely to occur; and the plaintiffs 
suffered actual damages. Counsel for the Defendants state that the Plaintiffs’ pleading does not adequately address all of 
these necessary elements. 
 
23      It is evident that some of the points that would need to be made to meet the Cement LaFarge test are similar to those 
involved in the failure to warn/negligence claim. In that regard, I note that a claim in conspiracy will generally not be struck 
just because its elements overlap with a claim in negligence: Peter v. Medtronic Inc., [2007] O.J. No. 4828 (Ont. S.C.J.), at 
paras 40-41. 
 
24      The Plaintiffs have pleaded that the Defendants entered into co-development and co-commercialization agreements for 
the purpose of maximizing profit, revenue, sales and market share. They state that Otsuka struck a commercialization and 
collaboration agreement with Bristol-Myers to co-develop and co-promote Abilify in Canada, and that it struck a similar 
agreement with Lundbeck to co-develop and co-commercialize Abilify Maintena in Canada. 
 
25      As pleaded, the allegation in respect of these agreements is that the three sets of Defendants, acting in concert, and 
despite being aware of the risks of Impulse Control Disorders associated with the use of dopamine agonists, decided not to 
conduct any, or any adequate, testing to confirm this causal association. In doing so, the claim asserts that the Defendants 
collectively misrepresented to the Plaintiffs and to all class members that Abilify and Abilify Maintena were safe for use. The 
Plaintiffs further plead that together the Defendants aggressively promoted the two medications through television and 
internet, in disregard of the known fact that they increase the risk of developing Impulse Control Disorders. 
 
26      The Amended Statement of Claim goes on to allege that the Defendants agreed to disregard or downplay the existing 
body of scientific evidence on the risk of Impulse Control Disorders associated with the use of Abilify and Abilify Maintena. 
It states that the Defendants together knowingly or recklessly represented to the class members that these aripiprazole-based 
medications were safe at a time when they knew or ought to have known that their use had been associated with an increased 
risk of Impulse Control Disorders; and they did so without warning of such risks. The Plaintiffs’ pleading states that in doing 
so, the Defendants breached the Competition Act, RSC, 1985, c. C-34, s. 36, along with the Food and Drug Act, RSC 1985, c. 
F-27. 
 
27      In Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.), the Court of 
Appeal confirmed the elements required for a pleading of civil conspiracy as follows: 
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The statement of claim should describe who the several parties are and their relationship with each other. It should 
allege the agreement between the defendants to conspire, and state precisely what the purpose or what were the objects 
of the alleged conspiracy, and it must then proceed to set forth, with clarity and precision, the overt acts which are 
alleged to have been done by each of the alleged conspirators in pursuance and in furtherance of the conspiracy; and 
lastly, it must allege the injury and damage occasioned to the plaintiff thereby. 

 
28      Each of these ingredients is present in the Amended Statement of Claim. In addition, the Court of Appeal has 
acknowledged that an allegation of breach of statute can constitute the ‘unlawful’ element required for a proper pleading of 
conspiracy: Fanshawe College of Applied Arts and Technology v. AU Optronics Corp., 2016 ONCA 621 (Ont. C.A.), at para 
73. 
 
29      It therefore appears to me that the Plaintiffs have covered all necessary bases in their pleading. Much as with the 
negligence and failure to warn claims, it is not plain and obvious that the conspiracy claim cannot succeed. 
 
30      On a final note, counsel for Lundbeck submits that the Amended Statement of Claim is deficient insofar as it puts 
forward a claim against H. Lundbeck A/S, the parent company of Lundbeck Canada Inc. The applicable paragraph in the 
Plaintiffs’ pleading says little more than that the parent gave the Canadian subsidiary the right to market Abilify Maintena in 
Canada. Lundbeck’s counsel argues that to hold the parent liable in these circumstances is contrary to the separate 
entity/corporate veil concept. 
 
31      In my view, the pleading must be read as a whole, with the failure to warn and negligence claim taken in conjunction 
with the conspiracy claim. The Amended Statement of Claim speaks of a willful collaboration among the Defendants to get 
Abilify and Abilify Maintena to market in a way that avoided issuing the warnings and conducting the testing that ought 
rightly to have been done. In this respect, it can be read as making the point that Lundbeck Canada Inc. was misused by its 
parent. 
 
32      While the pleading with respect to H. Lundbeck A/S is admittedly sparse on particulars, it is not so sparse that it 
cannot be defended. The claim against the Lundbeck parent will either be filled in with further evidence at discovery and trial 
or will fail at the trial stage. As it is, there is enough to get it past the “plain and obvious” standard that prevails under s. 
5(1)(a) of the CPA. 
 
b) Is there an identifiable class? 
 

33      Counsel for the Plaintiffs propose four separate classes: (a) those who ingested Abilify; (b) those who were injected 
with Abilify Maintena; (c) and (d) family classes respecting each of (a) and (b). 
 
34      The proposed classes are circumscribed in time, beginning with the dates on which Abilify and Abilify Maintena were 
approved in Canada and ending on the dates on which the product monographs for the two drugs were revised to provide 
adequate and detailed warnings regarding the risk of Impulse Control Disorders. The four classes, therefore, are defined as all 
persons who took Abilify or Abilify Maintena during the period when the product monographs for the two drugs lacked 
adequate warning, along with the dependents of those persons, as follows: 

All persons in Canada, including their estates, who were prescribed and ingested Abilify between July 9, 2009 and 
February 23, 2017; 

All persons in Canada, including their estates, who were prescribed and used Abilify Maintena between February 6, 
2014 and December 16, 2016; 

All persons resident in Canada who, by virtue of a personal relationship with an Abilify Class Member, are entitled to 
assert a derivative claim for damages pursuant to Family Law Act, RSO 1990, c. F.3, as amended or equivalent 
provincial and territorial legislation; and 

All persons resident in Canada who, by virtue of a personal relationship with an Abilify Maintena Class Member, are 
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entitled to assert a derivative claim for damages pursuant to Family Law Act, RSO 1990, c. F.3, as amended or 
equivalent provincial and territorial legislation. 

 
35      Generally, a class will satisfy the requirement of s. 5(1)(b) if members of the class can be identified using objective 
criteria to determine whether any particular individual is a class member: Robertson v. Thomson Corp. (1999), 43 O.R. (3d) 
161 (Ont. Gen. Div.), 169. The proposed class members need not have identical claims or interests, but rather must show that 
their claims will be advanced by the resolution of the common issues: Sankar v. Bell Mobility Inc., 2013 ONSC 5916 (Ont. 
S.C.J.), at para 57. On the other hand, the class definition is not to be excessively broad; the onus is on the Plaintiffs to show 
that “the class could not be defined more narrowly without arbitrarily excluding some people who share the same interest in 
the resolution of the common issue”: Hollick, at para 21. 
 
36      Counsel for the Defendants submit that the classes are overly broad. In particular, they state that the relevant classes 
should be limited to those persons who took Abilify and/or Abilify Maintena and who can demonstrate that they suffered one 
of the Impulse Control Disorders as a result. 
 
37      Counsel for the Plaintiffs argue that the Defendants’ proposed limitation on the class definition is inherently 
merits-based, which is not appropriate as a means of defining at the outset who is in the class. Winkler, RSJ (as he then was) 
noted in Frohlinger v. Nortel Networks Corp. [2007 CarswellOnt 240 (Ont. S.C.J.)], 2007 CanLII 696, at para 27, that “a 
proper class definition does not include only those persons whose claims will be successful.” As in Cloud, supra, at para 47, 
“[a]ll class members share the same interest in the resolution of whether they were owed these duties and whether these 
duties were breached. Any narrower class definition would necessarily leave out some who share that interest.” 
 
38      The class of Abilify users, and of Abilify Maintena to a lesser degree, are large, but they are not unwieldly. Defining 
the classes by reference to users of the two medications provides a readily discernable and objective definition. It is easily 
evidenced since these drugs are only available on a prescription basis. 
 
39      While there may be many class members who never recover any damages as they did not suffer an Impulse Control 
Disorder as a consequence of taking either of the two medications, the class definitions as proposed by the Plaintiffs do not 
require any onerous fact-finding. The classes therefore meet the criteria for an identifiable class under section 5(1)(b) of the 
CPA. 
 
c) Are there common issues? 
 

40      It is the common issues requirement under section 5(1)(c) of the CPA that is at the heart of the dispute between the 
parties. Counsel for each of the Defendants submit that the common issues are ill-defined and, more to the point, are 
overshadowed and rendered meaningless by the many individual issues that would remain to be determined even after a 
common issues trial. 
 
41      In Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534 (S.C.C.), at para 39, the Supreme Court of 
Canada instructed that, when it comes to identifying common issues in a certification motion, “[t]he underlying question is 
whether allowing the suit to proceed as a [class proceeding] will avoid duplication of fact-finding or legal analysis”. The 
Court went on to state, at paras 39-40, that a “common issue” is one which is necessary to resolve each class member’s claim, 
and that all class members must to one extent or another benefit from the disposition of the issue. At the very least, “success 
for one member must not result in failure for another”: Dell’Aniello c. Vivendi Canada inc., [2014] 1 S.C.R. 3 (S.C.C.), at 
para 45. 
 
42      The common issues proposed by Plaintiffs’ counsel were initially contained in their factum on this motion. They were 
then slightly edited and revised and handed to all counsel (and to me) at the hearing of this motion. As revised, the proposed 
common issues are: 

(1) Does aripiprazole, used as indicated, cause, contribute to, or exacerbate the following compulsive behaviours and 
impulse control disorders, namely: i) compulsive gambling; ii) compulsive shopping; iii) hypersexuality; iv) binge 
eating? 
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(2) If the answer to question (1) is ‘yes’, when did the Defendants know, or when ought the Defendants to have known, 
of this causal relationship or association? 

(3) If the answer to question (1) is ‘yes’, did the Defendants have a duty to warn the Abilify Class members and the 
Abilify Maintena Class members of the increased risk of the compulsive behaviours and impulse control disorders 
described in (1) above associated with Abilify and Abilify Maintena? 

(4) If the answer to question (1) is ‘yes’, did the Defendants breach their duty to warn the Abilify Class members and the 
Abilify Maintena Class members of the increased risk of the compulsive behaviours and impulse control disorders 
described in (1) above associated with Abilify and Abilify Maintena? 

(5) If the answer to question (4) is ‘yes’, how long did that breach continue for i) the Abilify Class; and ii) the Abilify 
Maintena Class. 

(6) If the answer to question (1) is ‘yes’, were the Defendants negligent in failing to conduct reasonable pre- and 
post-marketing research, investigation and testing of aripiprazole in relation to the risk of the compulsive behaviours and 
impulse control disorders described in (1) above? 

(7) Are the Defendants, or some of them, liable for conspiracy to promote, market, and distribute Abilify and/or Abilify 
Maintena in Canada without adequate and timely warnings about the increased risk of the compulsive behaviours and 
impulse control disorders described in question (1)? 

(8) If the answer to question (7) is ‘yes’, over what period of time did the conspiracy take place and over what period of 
time did the conspiracy affect the adequacy of the warnings about the increased risk of the compulsive behaviours and 
impulse control disorders described in (1) above associated with Abilify and Abilify Maintena in Canada? 

(9) Does the conduct of the Defendants justify an award of punitive damages? 

 
43      A reading of the proposed common issues reveals that it is the first question — that of general causation — that is the 
lynchpin for the entire exercise. Once that question is answered, the rest fall into place. Accordingly, if proposed common 
issue 1 is answered in the affirmative, the claim is likely to be certified. If not, it is unlikely to be certified. 
 
44      In approaching the general causation question as the foundational step in the analysis, counsel for the Plaintiffs rely on 
Batten v. Boehringer Ingelheim (Canada) Ltd., 2017 ONSC 53 (Ont. S.C.J.), aff’d 2017 ONSC 6098 (Ont. Div. Ct.). At first 
instance, Perell J. indicated, at para 38, that the logic of a products liability claim dictates the following analytic process: 

The first step, known as the general causation step, determines whether the product is capable of causing harm. The 
second step is part of determining whether the manufacturer had a duty of care not to sell the product or to sell it only 
with an appropriate warning. The third step focuses on the adequacy of the warning. The fourth step will determine 
individual causation and the quantification of the compensation for the consequent harm. 

 
45      The Plaintiffs’ record contains the affidavits of three expert witnesses who address the general causation question: 

i) Dr. Eric Hollander — a psychiatrist, professor of Psychiatry and Behavioral Sciences, and director of the 
Compulsive, Impulsive, Autism Spectrum Disorder Program at the Albert Einstein College of Medicine in New 
York. Dr. Hollander has been qualified as an expert in the side effects of Abilify in parallel U.S. litigation. His 
evidence here provides information on the clinical features of the side effects of dopaminergic drugs such as 
aripiprazole and opines on the link between Abilify/Abilify Maintena and Impulse Control Disorders. Among other 
things, he sets out in his affidavit that as a dopaminergic drug and partial dopamine agonist, Abilify can stimulate 
D2 and D3 receptors in the brain, leading to activation of dopamine activity. In this respect, it is similar to full 
dopamine agonists, like Mirapex (the subject of the class action certification order issued by Strathy J. in Schick). 
Dr. Hollander also provides evidence about the historic knowledge of the link between dopaminergic drugs and 
Impulse Control Disorders, and opines that Defendants should have been alerted to propensity of Abilify/Abilify 
Maintena to cause these side effects prior to the July 9, 2009 approval of these medications in Canada. 

AR4955

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2040712192&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2043088170&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2024911089&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Kirsh v. Bristol-Myers Squibb, 2020 ONSC 1499, 2020 CarswellOnt 3582  
2020 ONSC 1499, 2020 CarswellOnt 3582, 316 A.C.W.S. (3d) 421, 47 C.P.C. (8th) 57 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10 

 

ii) Dr. Celeste Napier — a professor in the Department of Psychiatry and the director of the Center for Compulsive 
Behavior and Addiction at the Rush University Medical Center in Chicago. Dr. Napier is widely published in 
professional journals and has provided expert testimony to, among others, the U.S. Congress and Illinois House of 
Representatives, on issues of neuropharmacology, neuroscience, and addictions. She also provided expert evidence 
on dopamine agonists to the Ontario Superior Court in Schick, and is the only neuropharmacologist to provide 
evidence in this motion. She opined that the fact that Abilify/Abilify Maintena are partial dopamine agonists does 
not change the foreseeability of their having side effects similar to those of full dopamine agonists like Mirapex. 
She explains in her affidavit that it has been known for nearly 5 decades that long-term treatment with 
antipsychotics for schizophrenia or bipolar disorder increases the number of certain dopamine receptors in the 
brain, and that this increase can increase the risk of Impulse Control Disorders when using dopaminergic 
medication. In other words, it has long been known that using Abilify and Abilify Maintena for their specific 
indications may tend to exacerbate the side effects even more than full dopamine agonists like Mirapex (which are 
primarily used to treat Parkinson’s disease). 

iii) Dr. David Gardner — a pharmacist and professor at Dalhousie University’s Department of Psychiatry and 
College of Pharmacy in Halifax. He has expertise in pharmacoepidemiology and psychopharmacology and has 
published extensively on antipsychotics. Dr. Gardner has also served on the government of Canada’s Ministerial 
Advisory Committee on Mental Health as well as on national, provincial, and hospital committees to assess the 
efficacy and safety of drugs in approving them for patient use. He opines that publications from Otsuka employees 
suggest that they failed to adequately focus on the risks of Abilify’s partial agonist properties during the drug’s 
development process, and that given the data available at the time of production the Abilify and Abilify Maintena 
monographs “poorly or inaccurately described” the risk factors for Impulse Control Disorders (and that, in fact, the 
FDA drug safety warnings in the U.S. were more inclusive). He further opines that the Impulse Control Disorders 
described in the Plaintiffs’ affidavits are explainable with reference to their use of Abilify/Abilify Maintena, even 
after considering their underlying conditions. 

 
46      The Defendants contest much of this evidence. They observe, for example, that the particular side effects identified by 
the Plaintiffs and their expert witnesses — the Impulse Control Disorders — are not even identified as diagnostic phenomena 
in the American Psychiatric Association’s most recent iteration of its Diagnostic and Statistical Manual of Mental Disorders 
(DSM-5). 
 
47      Counsel for Bristol-Myers submits that, “[W]hile the DSM-5 does contain a category called ‘Disruptive, 
Impulse-Control, and Conduct Disorders’, none of the specific so-called ‘impulse-control disorders’ identified by the 
plaintiffs in the proposed general causation question — compulsive gambling, hypersexuality, and compulsive shopping — 
fall within that category in the DSM-5.” They go on to state that, “’So-called ‘Impulse-control Disorders’ cannot be 
considered as one entity”, and that “[t]he so-called ‘impulse-control disorders’ identified by the plaintiffs are varied and 
diverse and lack consistent (or in some case any) diagnostic criteria in the DSM-5.” 
 
48      In making this point, they rely on the evidence of their expert witness, Dr. Marc Potenza. Dr. Potenza was also an 
expert witness that filed a report with respect to these drugs on behalf of the defendants in the U.S. litigation. He is a 
professor of Psychiatry at the Yale University School of Medicine and director of Yale’s Center of Excellence in Gambling 
Research as well as the director of the Yale Program for Research on Impulsivity and Impulse Control Disorders. Dr. Potenza 
explains in his affidavit that Pathological Gambling is identified in DSM-5 as “Gaming Disorder”, and that it is now better 
understood in the scientific community as a behavioural condition that is dependent on the presence of a number of 
individual and sociological factors. He likewise opines that “the absence of agreed-upon criteria for compulsive shopping or 
buying has not only led to the perpetuation of significant gaps in understanding, but also does not permit accurate 
application.” 
 
49      Dr. Potenza goes on to note that binge-eating disorder is not classified as a “Disruptive, Impulse-Control and Conduct 
Disorders” category in DSM-5, but rather is grouped together with other, non-compulsive eating disorders. Similarly, he 
observes that compulsive shopping and hypersexuality are not recognized in the DSM-5 at all. Counsel for Bristol-Myers 
follows this up by pointing out that the DSM-5 states: “groups of repetitive behaviors, which some term behavioral 
addictions, with such subcategories as ‘sex addiction,’ ‘exercise addiction,’ or ‘shopping addiction,’ are not included because 
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at this time there is insufficient peer-reviewed evidence to establish the diagnostic criteria and course descriptions needed to 
identify these behaviors as mental disorders”. 
 
50      It is fair to say that counsel for the Defendants generally take Dr. Potenza’s observations and his readings of the 
DSM-5 categories and make what Perell J. has termed the “inevitably argument”. I say this without in any way diminishing 
Dr. Potenza’s credentials, which are indeed impressive, or his recognized expertise on impulse control issues and related 
behavioural conditions. But it is essentially Defendants’ counsel’s position that, “inevitably, this action will break down into 
individual proceedings, creating a monster of complexity that would made a common issues trial unproductive”: Parker v. 
Pfizer Canada Inc., 2012 ONSC 3681 (Ont. S.C.J.), at para 122. As counsel for Bristol-Myers put it, “each of the so-called 
compulsive behaviours and impulse control disorders which the plaintiffs allege can be caused by the use of Abilify and 
Abilify Maintena has its own unique set of diagnostic criteria, symptomatology, biological underpinnings, and treatments.” 
 
51      Dr. Potenza’s affidavit does in fact make this point. He expressly states that, “[d]efining general causation with respect 
to neuropsychiatric conditions involves multiple considerations. There is insufficient evidence of general causation for 
aripiprazole and pathological gambling or aripiprazole and so-called impulse control disorders”. That said, he also qualifies 
the analysis, and in doing so may provide insight into the difference between his view and that of the Plaintiffs’ experts. Dr. 
Potenza advises that, “For the purpose of my report, I have not been asked to provide my complete analysis of general 
causation . . . “ 
 
52      Counsel for the Plaintiffs points out that the DSM-5 category of Gambling Disorder, which, as Dr. Potenza observes, 
contains a number of individualized markers to be used in the diagnostic process, also contains a category of “Differential 
diagnosis” pertaining to the specific category of drug-induced gambling disorder. This differential diagnosis is not mentioned 
in Dr. Potenza’s affidavit. Rather, his affidavit submitted in this litigation is limited to consideration of idiopathic, or 
spontaneously erupting versions of the Impulse Control Disorders identified by the Plaintiffs. 
 
53      Plaintiffs’ counsel submit that this omission is all the more interesting as it was not omitted from Dr. Potenza’s report 
filed in the litigation over these drugs in the United States. In cross-examination they put this discrepancy to Dr. Potenza, but 
counsel for Bristol-Myers objected to the question. 
 
54      Defendants’ counsel explain this by reminding us of the fact that the American and Canadian legal systems do not 
operate in exactly the same way. They point out that the U.S. litigation involved different legal considerations and the expert 
evidence presented there was aimed at the relevant criteria that needed to be addressed under that country’s laws. 
 
55      That observation is, of course, correct as a general legal matter. Nevertheless, this one difference between the two 
reports filed by Dr. Potenza is arresting. It involves the very issue at stake in the present motion, making the explanation that 
it was relevant in the United States but not in Ontario a proposition about which one can only be skeptical. 
 
56      In fact, the American Psychiatric Association’s manual, on which so much of the Defendants’ objection to the 
Plaintiffs’ expert evidence rests, does recognize a category of drug-induced gambling disorder as a “differential diagnosis” 
for Gambling Disorder. In his U.S. report, Dr. Potenza explains: 

Some patients taking dopaminergic medications (e.g. for Parkinson’s disease) may experience urges to gamble. If such 
symptoms dissipate when dopaminergic medications are reduced in dosage or ceased, then a diagnosis of gambling 
disorder would not be indicated . . . but the statement included in the DSM-5 pertaining to drug-induced gambling would 
also pertain to other compulsive-impulsive behaviors which may be caused by dopaminergic drugs like Abilify. These 
include compulsive shopping hypersexuality, binge or compulsive eating and other compulsive urges, which share many 
of the features of Gambling Disorder, Pathological Gambling and drug-induced gambling. 

 
57      Dr. Hollander confirms that the DSM-5 does indeed recognize drug-induced gambling as a distinct condition that is to 
be diagnosed in a different way than idiopathic or other forms of pathological gambling. He explains that for this differential 
diagnosis, one essentially looks at the timing of the drug and the symptoms — when was the drug in question started and 
stopped by the patient, and when did the Impulse Control Disorder appear and subside? Dr. Hollander elaborated in 
cross-examination: “[I]f you can attribute a syndrome to a known medical cause, or a known variable, like a drug, then you 
shouldn’t be calling it the idiopathic condition, because it doesn’t fit. You have to call it something different.” 
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58      Defendants’ counsel also submit that scientists do not agree on how, exactly, aripiprazole works at the cellular level to 
impact on the brain’s dopamine receptors. While everyone concedes that aripiprazole is a partial agonist that binds to the D2 
and D3 receptors, there is scientific controversy over the precise way in which it affects those receptors. 
 
59      Counsel for Bristol-Myers argues that the Plaintiffs’ experts cannot even agree among themselves on this question. 
Thus, for example, they point out that unlike Parkinson’s, a disease characterized by a lack of dopamine that requires a full 
agonist to stimulate production, bipolar condition and schizophrenia — the two predominant indications for Abilify/Abilify 
Maintena — are more complex to address. Dr. Hollander’s view is that Abilify blocks D2 receptors, while Dr. Napier 
testifies that “the action of aripiprazole likely reflects activation of both D3 and D2 subtypes. 
 
60      Defendants’ counsel submit that these appear to be contradictory theories. To be sure, Dr. Napier conceded in 
cross-examination that it is controversial whether Abilify causes upregulation or prevents upregulation of dopamine. She 
testified that she is of the view that it causes upregulation, but at the same time she acknowledges a paper by Shigenori 
Tadokoro published in the Schizophrenia Bulletin in 2011 entitled “Chronic Treatment with Aripiprazole prevents 
development of Dopamine Supersensitivity and potential Supersensitivity Psychosis”, which holds that aripiprazole acts on 
receptors to reduce excessive sensitivity to dopamine and stabilize the brain’s sensitivity to dopamine. This seems to be in 
line with Dr. Gardner’s statement in his affidavit that aripiprazole can have both a stimulating and a blocking effect. 
 
61      As Dr. Gardner explains it, aripiprazole “can act as a partial agonist, meaning that intrinsically it’s stimulating the 
dopaminergic receptor, but if it wasn’t there, dopamine would stimulate it slightly more, or it can act as an antagonist because 
it’s interfering with dopamine being able to bind to that receptor.” In this description, the active ingredient in Abilify/Abilify 
Maintena is what has been called a dopamine “thermostat”. If there is an excess of dopamine it will bring the level down, and 
if there is a lack of dopamine it will bring the level up. It works on the D2 and D3 receptors as a modulator. In her 
cross-examination, Dr. Napier expounds that for a “partial agonist like Abilify . . . their function reflects this environment, 
this context, this status of the dopamine system”. 
 
62      There is no doubt that the science is not only complex, but somewhat up for debate among the experts. Counsel for 
Bristol-Myers says that all of this amounts to “lots of theory, not really any evidence.” 
 
63      It is obvious that, “[T]he question whether the defendants knowingly, recklessly, or negligently breached a duty to 
warn the class of the risks of harm . . . can only be addressed in relation to an identified risk.”: Charlton v. Abbott 
Laboratories Ltd., 2015 BCCA 26 (B.C. C.A.), para 116. In order to assess this, the Plaintiffs need not prove every scientific 
aspect of their case at the certification stage. What they must establish is that they have a “plausible methodology” for 
analyzing the issues, and expert evidence that will support that methodology: Pro-Sys, supra, at paras 125-6. 
 
64      In presenting a methodology based on expert evidence, the Plaintiffs do not have to demonstrate that all expert opinion 
aligns in their favour. Rather, for certification they must demonstrate that they have some evidence on which their 
methodology is based and with which to work. As the Supreme Court has noted, “It is indeed possible that at trial the expert 
evidence presented by [the Defendants] will prove to be stronger and more credible than the evidence of [Plaintiffs’ experts]. 
However, resolving conflicts between the experts is an issue for the trial judge and not one that should be engaged in at 
certification”: Ibid., at para 126. 
 
65      Chief Justice Strathy, on behalf of a unanimous Court of Appeal, clarified in Fehr v. Sun Life Assurance Company of 
Canada, 2018 ONCA 718 (Ont. C.A.), at para 85, that “[t]he question for the motions judge was whether there was some 
basis in fact for the existence of common issues of fact and law . . . “ The point at this stage is to show a basis for the 
commonality of the issues; that is what makes the certification process a “meaningful screening device”: Pro-Sys, at para 
103. The point is not to show a basis for resolving the issues in the Plaintiffs’ favour on the merits. To this end, the Plaintiffs’ 
methodology needs to be workable, not bullet-proof and ready for victory at trial. 
 
66      The British Columbia Court of Appeal has made this point specifically with respect to drug product liability claims: 

It is not necessary at this stage that there be specified a ‘gold standard’ randomized, double blind, clinical trial involving 
thousands of men over a lengthy period . . . to determine whether the plaintiff has passed the ‘some basis in fact’ 
threshold and to establish whether there is some viable, plausible way in which general causation could be proven at trial 
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. . . 

Legal degrees of proof are not mathematical probabilities but legal or epistemic likelihoods. There are no hard and fast 
rules for inferring causation in any given case. 

Miller v. Merck Frosst Canada Ltd., 2015 BCCA 353 (B.C. C.A.), at paras 49, 58, 59. 

 
67      In my view, the evidence of Drs. Hollander, Napier, and Gardner establishes some basis in fact for common issue 1 as 
set out at para 42 above — i.e. that aripiprazole, used as indicated, causes or exacerbates the identified Impulse Control 
Disorders. There is some basis that the historical knowledge and literature on the subject ought to have led the Defendants to 
realize prior to approval in Canada in July 2009 that Abilify and Abilify Maintena could cause or exacerbate these side 
effects. And there is some basis in fact that the product monographs for Abilify/Abilify Maintena inadequately described the 
risks of these drugs and continued to fall short of an adequate warning even after they were subsequently updated in 
November and September 2015. 
 
68      Thus, while there will still be individual causation issues to be determined, the Plaintiffs have established that there is 
“some evidence of a methodology that will enable them to prove causation on a class-wide basis”: Charlton v. Abbott 
Laboratories Ltd., 2015 BCCA 26 (B.C. C.A.), at para 84. The general causation question is therefore a proper common issue 
that will significantly advance the case. Likewise, common issues 2 through 9 all flow directly from common issue 1 and are 
also proper common issues. 
 
69      Turning more specifically to the follow-up issues, common issues 2 through 5 deal with the alleged failure to warn. 
Claims dealing with the existence of this duty are commonly certified: see Crisante v. DePuy Orthopaedics Inc., 2013 ONSC 
5186 (Ont. S.C.J.); Kuiper v. Cook (Canada) Inc., 2020 ONSC 128 (Ont. Div. Ct.). In fact, this was one of the central 
common issues certified by Strathy J. with respect to Mirapex in Schick. 
 
70      There is a basis in fact from all three of the Plaintiffs’ expert witnesses to explore what knowledge the Defendants had, 
and when, regarding the risks of Impulse Control Disorder side-effects. In addition, there is evidence in the record that 
European regulators had required a warning to be added to the updated product monograph for aripiprazole in 2012. As 
already indicated, an advisory issued by a regulatory body can provide a basis in fact for a duty to warn: Kuiper, at para 44. 
 
71      Common issue 6 relates to the allegation of negligent pre- and post-marketing research and testing by the Defendants. 
The question of whether a duty exists for the Defendants to conduct such research and testing is by definition common to all 
class members. 
 
72      In Andersen v. St. Jude Medical Inc., [2003] O.J. No. 3556 (Ont. S.C.J.), a similar common issue was certified relating 
to the alleged failure of the defendant to conduct research and testing of heart valves. The court held that this issue was a 
crucial one regardless of the variability of the medical conditions experienced by individual class members: Ibid., at para 40. 
 
73      Having said that, it is possible that this question is subsumed within the duty to warn addressed in common issues 3 to 
5. Defendants’ counsel makes the point that there is no viable distinction between an allegation of failure to warn of risks and 
an allegation of failure to conduct research and testing with respect to the risks about which there was a failure to warn. 
Plaintiffs’ counsel acknowledged this point in argument at the hearing, although they did not agree to omit the question. 
 
74      In my view, it is worthwhile to pose it as a separate question, even if the answer is similar to those of the questions that 
precede it. Answering the question of failure to warn and the question of failure to adequately test and research separately 
may add some helpful clarity to the common issues. Under the circumstances, a potential for some redundancy does not 
detract from the analytic exercise. 
 
75      Common issues 7 and 8 relate to the pleading of civil conspiracy. There is evidence in the record that the Defendants 
developed and marketed a drug that acts as a partial dopamine agonist, and that they knew or ought to have known that it 
could potentially cause Impulse Control Disorders. Furthermore, there is some basis in fact for exploring through the 
common issues the allegation that the Defendants did not disclose this risk to users of the drug. The evidence reviewed above 
that the Defendants acted in concert in bringing Abilify/Abilify Maintena to consumers, and that they collectively misled 
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users of these drugs about their safety, provides a basis in fact to explore the conspiracy question on a common basis: see 
LeFrancois v. Guidant Corp. [2008 CarswellOnt 2073 (Ont. S.C.J.)], 2008 CanLII 15770, at para 43. 
 
76      Common issue 9 poses the question of punitive damages. The issue with respect to punitive damages will ultimately be 
whether the acts of the Defendants in developing and marketing Abilify/Abilify Maintena without warning of the risk of 
Impulse Control Disorders was “sufficiently reprehensible or high-handed to warrant punishment”: Parker, supra, at para 
115. Like the conspiracy claim, the punitive damages issue relies on the overall evidence about how Abilify was developed 
and how it was marketed in a global alliance to commercialize it. 
 
77      To be clear, at this stage it is not necessary to decide whether punitive damages are warranted, but only to decide 
whether the issue is “capable of being determined as a common issue at the trial in this proceeding where the other common 
issues will be determined”: Chalmers (Litigation Guardian of) v. AMO Canada Co., 2010 BCCA 560 (B.C. C.A.), at para 31. 
Given the commonality of the general causation issue on which it is based, the punitive damages issue likewise passes the 
common issues hurdle. 
 
d) Is a class action the preferable procedure? 
 

78      In Amyotrophic Lateral Sclerosis Society of Essex County v. Windsor (City), 2015 ONCA 572 (Ont. C.A.), the Court 
of Appeal stated that to meet the test for certification, the class proceeding must be “fair, efficient and manageable”. There 
must be no other procedure that is preferable. 
 
79      With this test in mind, the Defendants make a number of disparate attacks on the Plaintiffs’ claim. In the first place, 
they contend that the claim with respect to Abilify Maintena engages too small a group of drug users for a class proceeding to 
be preferred over individual proceedings. While the Defendants recognize that section 5(1)(b) of the CPA requires only that 
two or more class members exist, they contend that this minimalist requirement does not end the matter. They contend that 
small class size, even if the class meets the section 5(1)b) requirement, impacts on the preferability analysis under section 
5(1)(d). 
 
80      In making this point, counsel for Lundbeck relies on the statement by Nordheimer J. (as he then was) in Ward-Price v. 
Mariners Haven Inc. [2002 CarswellOnt 3728 (Ont. S.C.J.)], 2002 CanLII 38058, at para 39: “[s]imply put, the smaller the 
membership of the proposed class, the more difficult it is to see a class proceeding as accomplishing the goal of judicial 
economy.” They also go on to suggest that the one Plaintiff whose affidavit indicates that he was an Abilify Maintena user, 
Mahon Das Seenauth, is not a particularly good representative Plaintiff. They point out that he has a hard time identifying 
any other Abilify Maintena user, and that he may in any case encounter individual causation problems with his case down the 
road. 
 
81      Abilify Maintena is only indicated for treatment of schizophrenia in adults, and is not indicated for the other illnesses 
for which the orally ingested Abilify is often prescribed. For that reason, there are considerably fewer Abilify Maintena users 
overall. 
 
82      In support of that point, counsel for Lundbeck points out that, as noted in Part I above, in the Scheer litigation in 
Québec the plaintiffs have discontinued their claim against Lundbeck with respect to Abilify Maintena. Lundbeck’s counsel 
explains that the reason for this is that Abilify Maintena was on the market for a far shorter time than Abilify before the 
product monograph warnings were revised. In addition, apparently only 3 people had put their names on the Québec website 
for the case identifying themselves as Abilify Maintena users, as opposed to over 1,000 people for Abilify. 
 
83      Although Mr. Seenauth may be personally unaware of the number of people who have suffered Impulse Control 
Disorders as side effects of Abilify Maintena, counsel for the Plaintiffs went part way toward answering this question in 
addressing an undertaking given on Mr. Seenauth’s cross-examination. Plaintiffs’ counsel provided Defendants’ counsel with 
a spreadsheet identifying 34 people who have contacted their firm as Abilify Maintena class members. 
 
84      Defendants’ counsel take the position that this information does not constitute evidence on the motion as it comes 
directly from Plaintiffs’ counsel rather than in affidavit form. The fact is, however, that it arises from a specific question 
asked by Defendants’ counsel in an examination of Mr. Seenauth under oath. In providing the answer by way of undertaking, 
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Plaintiffs’ counsel delivered to the Defendants the equivalent of an answer given under oath. 
 
85      Plaintiffs’ counsel’s spreadsheet therefore counts as evidence and is admissible in this motion. Counsel for the 
Defendants asked for this information themselves. Their objection to its admissibility as an answer to an undertaking suggests 
that they asked the question strategically, and that what disappoints them is the content rather than the form of the answer that 
they have received. 
 
86      Moreover, Dr. Gardner has deposed that there are 80,000 prescriptions for Abilify Maintena in Ontario. And while that 
number may pale in comparison with the some 7.7 million Abilify prescriptions, it is nevertheless not what one would call a 
de minimis number of people. I see no reason not to include the Abilify Maintena class in this action. To make them bring 
individual actions, with their own expert witnesses, etc., when the general causation issue in all of its aspects will be 
canvassed in the Abilify common issues trial, would run directly counter to the goal of access to justice for which the CPA 
stands. 
 
87      Of larger concern is the Defendants’ argument that the individual issues left after the common issues trial will so vastly 
overwhelm the common issues that the common issues trial will become all but irrelevant. In response, Plaintiffs’ counsel do 
not dispute that there will be individual causation issues to be worked out for each class member following the determination 
of the common issues at trial. But they present these individual issues as a requiring a far lesser degree of inquiry. 
 
88      Dr. Gardner testifies that there must of course be individual inquiries made of each class member making a claim in 
order to determine whether they have suffered an Impulse Control Disorder as a result of taking Abilify/Abilify Maintena. 
This may be a simple exercise or it may be a difficult one. It is not hard to discern whether a person is engaged in a 
compulsive form of gambling; one might have to do little more than to track his or her number of visits to a casino or 
gambling website. On the other hand, Dr. Hollander concedes that patients with schizophrenia, bipolar disorder, and 
depression may be predisposed to the disorders that make up the impugned side effects of aripiprazole, which may 
complicate the individual causation inquiry. For example, Mr. Seenauth has given evidence that he had a gambling problem 
before every taking Abilify Maintena. 
 
89      It is certainly a concern if the individual issues appear excessively voluminous. The Supreme Court has instructed that 
under section 5(1)(d) of the CPA, the Plaintiffs must “demonstrate that, given all of the circumstances of the particular claim, 
[a class action] would be preferable to other methods of resolving these claims and, in particular, that it would be preferable 
to the use of individual proceedings”: Hollick at para 30, quoting M.G. Cochrane, Class Actions: A Guide to the Class 
Proceedings Act, 1992 (1993), at p. 27. 
 
90      That said, it is not a mathematical tally of the overall number of individual issues that guides the certification analysis. 
I must keep in mind that “the Act contemplates that class actions will be allowable even where there are substantial 
individual issues”: Ibid., at para 30. The question is whether “a class action [is] the preferable procedure for ‘the resolution of 
the common issues’ . . . and not that a class action be the preferable procedure for the resolution of the class members’ 
claims”: Ibid., at para 29 [emphasis in the original]. 
 
91      There is no single, objective measure like a simple blood test that can be applied to determine whether any individual 
suffers drug-induced gambling or another Impulse Control Disorder as a result of taking Abilify or Abilify Maintena. A more 
in-depth inquiry will doubtless need to be made in some individual cases. However, that is not to say that “the supposed 
efficiencies of the common issues trial will turn out to be imagined and not real”: Cavanaugh v. Grenville Christian College, 
2012 ONSC 2995 (Ont. S.C.J.), at para 153. The complex scientific controversy in this case is the general causation issue — 
does aripiprazole, as a partial dopamine agonist, cause the Impulse Control Disorders identified by the Plaintiffs as side 
effects of Abilify/Abilify Maintena? 
 
92      Once the question of general causation is resolved, the individual causation issues will be the tail end of the litigation, 
even if it is a relatively long tail. “The preferability determination must be made by looking at the common issues in context, 
meaning, the importance of the common issues must be taken into account in relation to the claims as a whole”: Markson v. 
MBNA Canada Bank (2007), 85 O.R. (3d) 321 (Ont. C.A.), at para 69. Taken in context, and analyzed “through the lens of 
the three principal advantages of a class proceeding: judicial economy, access to justice and behaviour modification”, ibid., 
litigating this case as a class action is the preferable procedure. The unwieldly alternative would be to require every class 
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member making a claim to individually “replicate the fact-finding and legal analysis of the common issues trial”: Cavanaugh, 
at para 152. 
 
93      Finally, the Defendants argue that the overlap between the issues here and those in the Scheer claim in Québec make a 
class action in this case not the preferable procedure. In effect, these are the same arguments that they make in their motion to 
stay the present proceedings. I will therefore discuss the relationship between the present claim and the Scheer claim in Part 
III below, in the context of the stay motion. Suffice it to say that if this action needs to be stayed then it is also not the 
preferable procedure, and if it does not need to be stayed then it can be evaluated on its own without reference to the parallel 
Québec claim. 
 
e) Is there a representative Plaintiff with a workable litigation plan? 
 

94      There are two named Plaintiffs in the style of cause and another 5 Plaintiffs identified in the claim. All of them state 
that they took Abilify or, in Mr. Seenauth’s case, Abilify Maintena, and that they suffered an Impulse Control Disorder as a 
result. They appear to be fully engaged in the case. Their counsel has produced a workable litigation plan that will take this 
matter through to the end of the common issues trial. 
 
95      Counsel for the Defendants make a number of what I can only call half-hearted objections to the representative 
Plaintiffs under the CPA’s section 5(1)(e) criteria. In the first place, counsel for Bristol-Myers state in their factum that, “At 
this time, pending full document discovery, there is an insufficient factual basis on which the Court could conclude that 
interests of the proposed representative plaintiffs might conflict with the interests of other class members. However, given the 
highly individualized nature of the representative plaintiffs claims, the potential for conflicts to arise cannot be ruled out.” 
They provide no examples or further explanation of what type of conflict they have in mind. 
 
96      It is no objection to say that there is a theoretical possibility of a conflict but that there is “an insufficient factual basis” 
to determine whether or not it is real. It is also difficult to understand how one person’s claim to have suffered a damaging 
side-effect from the drugs produced and marketed by the Defendants could create an actual conflict with another person’s 
claim to have suffered as well. Each claim, whether by a representative Plaintiff or any other class member, can be assessed 
in the same way following conclusion of the common issues trial. This line of attack by the Defendants has no cogency and is 
an unnecessary addition to a case that is already sufficiently lengthy and complex. 
 
97      Secondly, counsel for the Defendants complain that the litigation plan put forward by the Plaintiffs does not cover the 
post-common issues trial proceedings. In my view, however, the Plaintiffs’ approach is entirely logical. Neither the Plaintiffs 
nor their counsel know what position the case will be in at the post-trial stage. 
 
98      Everyone acknowledges that there will be a need for some form of individualized inquiry at the end of the class 
proceeding process. But the extent of those procedures may have to wait to see what transpires with the general causation 
issues that will be determined in common. Whether a simple questionnaire designed by a claims administrator will suffice, or 
more elaborate mini-trials will have to be conducted, might well turn on the common issues judge’s findings and reasons for 
decision. 
 
99      Accordingly, it is reasonable to wait in designing a litigation plan for the post-trial inquiry. Up until that point, the 
litigation plan submitted by the Plaintiffs is acceptable. 
 
III. The Québec litigation 
 

100      As indicated in Part I above, Bristol-Myers and Otsuka move to stay these proceedings based on there being an 
authorized class action in Québec, the Scheer case, making the same claims against the same Defendants (except for 
Lundbeck, against whom the Scheer case has been discontinued). As counsel for Otsuka explain it in their factum: 

As this action and the Certified Québec Proceeding are substantively the same as they relate to Abilify, no legitimate 
purpose exists to justify continuing this action as it relates to Abilify. Staying the Abilify portion of this action promotes 
judicial economy and avoids multiplicity of legal proceedings, the risk of confusion and inconsistent judgments. 
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101      The sequence in which these cases have been litigated in the two provinces should be of minimal importance here, 
since Ontario courts have not adopted a first-to-certify rule: DALI 675 Pension Fund v. SNC Lavalin, 2019 ONSC 6512 (Ont. 
S.C.J.). Having said that, counsel for Otsuko submits that I must at least consider “whether issuing a stay will prevent 
unnecessary and costly duplication of judicial and legal resources.” 
 
102      I do not take issue with that suggested approach. One has to acknowledge that the costs of litigation are often so steep 
that they threaten to impede access to justice; and, if so, the costs of litigating the same issues twice are ipso facto 
problematic. I only reference Otsuko’s position in order to demonstrate that sequence is inevitably important in this analysis. 
In order for one proceeding to be called a “costly duplication” of another, the duplicating proceeding must be later in 
sequence than the duplicated one. 
 
103      The sequence of events here, however, is not apparent on the surface. Rather, the two cases present a 
chicken-and-egg question about who is authentically ‘first’, or which case is it that spawned the other. I will spare the parties 
further commentary about whether one case is a mere shell, or which party has borne the yoke of the litigation. 
 
a) Chronology of events 
 

104      The original Statement of Claim in this action was issued on June 16, 2016. It pleaded causes of action in negligence 
and conspiracy, and sought a combination of compensatory damages for pecuniary loss and pain and suffering and, in 
addition, punitive damages. The Plaintiffs sought to establish a national class action of Abilify/Abilify Maintena users across 
Canada. 
 
105      The Plaintiffs’ affidavits attest to the fact that a substantial amount of research went into the claim both before and 
after the issuance of the originating pleading. I have little reason to doubt this description of the effort put into the case as I 
have seen the ultimate product of this work. The research by Plaintiffs’ counsel culminated in the serving of a voluminous 
certification record on October 5, 2018. As outlined in Part II of this decision, the record contained multiple affidavits and 
numerous exhibits from a number of different experts as well as from the Plaintiffs. 
 
106      Roughly six months after issuance of the Statement of Claim herein, a law firm in Québec issued the Scheer claim as 
a parallel proposed national class action claiming negligence as its sole cause of action. There was no claim in civil 
conspiracy in the Scheer pleading. 
 
107      On February 2, 2017, another Ontario law firm commenced a parallel proposed class action making similar 
allegations against the same Defendants as the present action. Then, on March 15, 2017, a Calgary-based law firm 
commenced yet another proposed national class action on a similar basis in Alberta. 
 
108      As the Plaintiffs relate it, on September 6, 2018, counsel in the Alberta action agreed to stay that action in favour of 
the present action — or to stand it down without the need of a court order — on condition that Plaintiffs’ counsel herein 
remain counsel of record for the class. After passage of another several months, the carriage battle in Ontario was resolved in 
favour of present counsel for the Plaintiffs. On that basis, the Alberta action has been informally stayed, with the Alberta 
plaintiffs reserving the right to proceed with their claim if the Ontario action is “discontinued or if certification is denied”. 
 
109      At a case conference on January 24, 2019, I set a timetable for certification of the present action, with the certification 
motion scheduled for one year hence — i.e. in January 2020. There was no mention of a stay motion at the January 2019 case 
conference. In any case, the certification hearing date was subsequently postponed for a number of weeks due to scheduling 
conflicts, with the present hearing ultimately taking place in the first week of March 2020. 
 
110      In the meantime, in September 2018 the motion for authorization (certification) in Scheer was set down to be heard in 
November-December 2019. Counsel for the Québec plaintiff served his Plan of Argument (factum) on October 24, 2019, 
some two weeks before the authorization hearing was set to begin on November 7, 2019. 
 
111      In keeping with its pleading, the written submissions served by Québec plaintiff’s counsel made no reference to a 
cause of action in conspiracy and proposed no common issues relating to any conspiracy claim. The end date for the class 
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period proposed in Québec counsel’s materials was November 30, 2017, making the class period considerably longer than 
that proposed here (which ends in February 2017). 
 
112      Unbeknownst to the Ontario Plaintiffs and their counsel, on November 5, 2019, two days before the authorization 
hearing, the plaintiff in Scheer amended his pleading. Among other things, his counsel added a claim in civil conspiracy and 
shortened the class period to February 2017 to match that of the Ontario Plaintiffs. The Scheer claim and Notice to the class 
were substantially amended in order to mirror the Ontario claim in virtually every respect. 
 
113      The authorization hearing in Scheer took place in Québec Superior Court on November 7 and December 5, 2019. It 
was unopposed by the Defendants, who filed no materials whatsoever in response. 
 
114      In a relatively brief judgment and on a relatively thin record (in comparison with the record in the motion before me), 
the court authorized the Scheer action as a national class action. I do not say this in criticism of the Québec court; it evaluated 
the unopposed motion before it in an entirely proper way. I have little doubt that the Scheer claim was duly authorized in 
accordance with Québec law and procedure. 
 
b) The duplicated claims 
 
115      As indicated, the Defendants (other than Lundbeck) now move to stay the present action on the grounds that it is an 
abuse of process. 
 
116      The Notice of Motion for a stay of proceedings states, inter alia, that: “The allegations raised in the Québec 
proceeding relating to Abilify are substantially similar to the allegations raised by the Plaintiffs relating to Abilify in the 
Ontario Proceeding”. It concludes, therefore, that: “The Québec Proceeding will determine substantially the same issues 
proposed in the Ontario Proceeding as they related to Abilify.” 
 
117      Counsel for the Plaintiffs concede that the allegations and common issues in the Scheer action and the present action 
are now “substantially similar”. They add, however, that in this unique circumstance, where the Scheer action was amended 
on the eve of authorization to duplicate the present action, the similarity does not make the present action an abuse of 
process. 
 
118      Plaintiffs’ counsel has produced a helpful chart of the last-minute amendments in Scheer, which I have reproduced 
below. When these are juxtaposed side-by-side with the relevant portions of the Ontario pleading, one can see just how 
similar the amended Scheer pleading has become to the within pleading. 
 
119      In fact, to say that it is “substantially similar”, as Defendants’ counsel do in their Notice of Motion, is to understate 
the situation. In crucial parts, the Québec pleading, with minor grammatical changes, is now virtually a copy of the Ontario 
pleading: 
Ontario Amended Statement of Claim Québec Fourth Amended Application for Authorization, 

November 5, 2019 
148.The Defendants’ negligence involved both lawful and 
unlawful means with the predominant purpose of causing 
Class members to acquire and use Abilify and Abilify 
Maintena when they knew or should have known that such 
use would cause harm to the Class members and the Family 
Class members. 

92.1 The Defendants’ negligence involved both lawful and 
unlawful means with the predominant purpose of causing 
Class members to acquire and use Abilify when they knew 
or should have known that such use would cause harm to the 
Class members and their family members; 

149. . . . Yet, motivated by financial gain, including, inter 
alia, increased sales and profits, the Defendants acted in 
concert to conceal the risk of Compulsive Behaviours 
associated with the use of Abilify and Abilify Maintena. 

92.2 The Defendants further acted in concert to conceal the 
risk of Impulse Control Disorders associated with the use of 
Abilify; 

150. At all relevant times, Otsuka and BMS, by their 
directors, officers, servants and agents, wrongfully, 
unlawfully, maliciously and lacking bona fides, conspired 
and agreed together, the one with the other, to, among other 

92.3 At all relevant times, Otsuka and Bristol-Myers, by 
their directors, officers, servants and agents wrongfully, 
unlawfully, maliciously and lacking bona fides, conspired 
and agreed together, to, among other things, conceal the risk 
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things, conceal the risk of Compulsive Behaviours associated 
with the use of Abilify, and to mislead the Plaintiffs and 
other Class members about the health and safety risks 
associated with the use of the drug. 

of Impulse Control Disorders associated with the use of 
Abilify, and to mislead Class members about the health and 
safety risks associated with the use of the drug; 

152. The Defendants’ conduct as described herein was 
unlawful and constituted material and misleading 
information in breach of sections 36 and 52 of the 
Competition Act. 

92.4 The Defendants’ conduct as described herein was 
unlawful and constituted material and misleading 
information in breach of sections 36 and 52 of the 
Competition Act 

154. In conspiring to conceal the risk of Compulsive 
Behaviours from the Class members, each of the Defendants 
was motivated predominantly by the following concerns and 
motivations:—a) to increase or maintain sales volumes of 
Abilify and Abilify Maintena;—b) to increase or maintain 
revenue;—c) to increase or maintain profit;—d) to increase 
or maintain market share;—e) to avoid negative publicity 
and preserve public goodwill;—f) to avoid the costs 
associated with conducting adequate, effective and targeted 
testing to study the link between the use of Abilify and 
Abilify Maintena and the risk of developing Compulsive 
Behaviours; and—g) to place corporate revenue and profit 
above the safety of the Class members. 

92.5 In conspiring to conceal the risk of Impulse Control 
Disorders from the Class members, each of the Defendants 
was motivated, among other things:—a) to increase or 
maintain sales volumes of Abilify;—b) to increase or 
maintain revenue;—c) to increase or maintain profit;—d) to 
increase of maintain market share; and—e) to avoid negative 
publicity and preserve public goodwill; 

156. The conspiracy was unlawful because the Defendants 
knowingly or recklessly, directly and indirectly, and in 
pursuit of their mutual business interests, made 
representations to the Plaintiffs, other Class members and the 
public which were false or misleading in a material respect 
and which deceived them as to the health and safety risks 
associated with the use of Abilify and Abilify Maintena. In 
making the misrepresentations as described herein, the 
Defendants breached sections 36 and 52 of the Competition 
Act. 

92.6 The conspiracy was unlawful because the Defendants 
knowingly or recklessly, directly and indirectly, and in 
pursuit of their mutual business interests, made 
representations to Class members and the public which were 
false or misleading in a material respect and which deceived 
them as to the health and safety risks associated with the use 
of Abilify. In making the misrepresentations as described 
herein, the Defendants breached sections 36 and 52 of the 
Competition Act; 

158. In the circumstances, the Defendants knew that the 
conspiracy would, and did, cause the Plaintiffs and other 
Class members to suffer losses as described herein. 

92.7 In the circumstances, the Defendants knew that the 
conspiracy would, and did, cause the Class members to 
suffer damages as described herein; 

 
 
120      As for the common issues on conspiracy: 
Proposed Common Issues in Ontario Québec Fourth Amended Application for Authorization 
8) Are the Defendants, or some of them, liable for 
conspiracy to promote, market, and distribute aripiprazole in 
Canada without adequate and timely warnings about the 
increased risk of Compulsive Behaviours?—9) If the answer 
to question (8) is “yes”, over what period of time did the 
conspiracy take place and over what period of time did the 
conspiracy affect the adequacy of the warnings about the 
increased risk of aripiprazole in Canada? 

d.1) Are the Defendants, or some of them, liable for 
conspiracy to promote, market, and distribute Abilify in 
Canada without adequate and timely warnings about the risk 
of Impulse Control Disorders and, if so, over what period of 
time? 

 
 
c) Is a stay of proceedings justified? 
 

121      Belobaba J. observed in SNC Lavalin, at para 12, that, “[I]n the class action context, proposed class actions which 
arise from the same occurrence and proceed in two or more provinces in parallel are not unusual.” With the frequency of 
these occurrences, it has over time come to be acknowledged that “[e]ven where a class proceeding has been certified 
elsewhere, parallel proceedings may be permitted to continue”: Silver v. Imax Corp. [2009 CarswellOnt 7874 (Ont. S.C.J.)], 
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2009 CanLII 72334, at para 133. 
 
122      Having said that, the courts in England have for over a century considered that, “[i]t is prima facie vexatious to bring 
two actions where one will do”: McHenry v. Lewis (1882), 22 Ch. D. 397 (Eng. C.A.). In this vein, the Supreme Court of 
Canada indicated in Toronto (City) v. C.U.P.E., Local 79, supra, at para 51, that “the doctrine of abuse of process 
concentrates on the integrity of the adjudicative process.” 
 
123      With the development of class actions, the courts have reflected this view and have expressed considerable distaste 
for “class actions which duplicate, for no legitimate reason, actions which have been filed in other provinces”: Asquith v. 
George Weston Limited, 2018 BCSC 1557 (B.C. S.C.), at para 71. Actions falling into this mould and found to be an abuse of 
process have frequently taken the form of claims which represent “no more than an attempt to expropriate a piece of the 
class-action-action”: Kowalyshyn v. Valeant Pharmaceuticals International, Inc., 2016 ONSC 3819 (Ont. S.C.J.), at para 264. 
 
124      Courts have been equally critical of so-called “carbon copy” class actions being launched in separate provinces. 
Ironically, however, the duplication that has been of concern to the courts is of quite a different character than the duplication 
at issue here. That is, the concern is generally with respect to the same plaintiff seeking to litigate in more than one province. 
 
125      Thus, for example, the Manitoba Court of Appeal commented in Hafichuk-Walkin v. BCE Inc., 2016 MBCA 32 
(Man. C.A.), at para 57, that, “we see little in the way of a legitimate reason for what are, in substance, ‘carbon copy’ class 
actions involving the same plaintiffs, defendants, lawyers and allegations being allowed to proceed in two different 
jurisdictions.” Similar logic applies where different lawyers or different named plaintiffs have commenced coordinated class 
actions in two or more provinces: see Englund v. Pfizer Canada Inc., 2007 SKCA 62 (Sask. C.A.), at paras 37-38. 
 
126      Most frequently, the test of ‘duplicative and no legitimate purpose’ has been applied to actions perceived as ones that, 
as described by Branch J. in the British Columbia Supreme Court, “sow ‘chaos and confusion’”: Wilson v. Depuy 
International Ltd., 2018 BCSC 1192 (B.C. S.C.), at para. 92. On the other hand, ‘[t]he case law does not suggest that a class 
action is abusive simply because there is another class action ongoing in another jurisdiction dealing with similar subject 
matter. The focus is always on whether there is a legitimate purpose . . . “: Asquith, at para 77. 
 
127      In fact, the courts have expressed concern that competing class actions commenced in different jurisdictions may 
prompt forum shopping by defendants, resulting in a form of race-to-the-bottom in terms of how rigorous the claims are 
prosecuted. Perell J. warned of this in a prescient comment in Kutlu v. Laboratorios Leon Farma, S.A., 2015 ONSC 7117 
(Ont. S.C.J.), at para 10: 

. . . where there are rival national class actions, there is the unseemly prospect that the defendant may be able to engineer 
a sort of reverse auction and settle the certification motion or the class action with the least formidable foe or the lowest 
bidder. The defendant then can rely on the releases in one class action to fend off a rival national class action. 

 
128      Counsel for the Plaintiffs submit that this is precisely what has transpired here. That is, they perceive the Defendants 
as embracing the Scheer case with a certain enthusiasm. 
 
129      I cannot help but observe that the present claim has prompted an impressive effort by Defendants’ counsel. They 
compiled a very substantial record with several expert witnesses and complex scientific data, conducted thorough 
cross-examinations of the Plaintiffs and all of their experts, and filed detailed and lengthy written submissions. And yet with 
all of that, the identical action in Québec was met with no opposition at all by the very same Defendants (minus Lundbeck). 
 
130      Along the same lines, one would think that the Defendants and their counsel would have been unpleasantly surprised 
to find the plaintiff in Scheer amending his claim at the last moment, especially since the amendments were designed to 
mirror the better crafted Ontario pleading. But as it turns out, the Defendants and their counsel appear to have been pleasantly 
surprised — or, perhaps, not surprised at all. The Scheer plaintiff’s substantive changes and self-evident attempt to mimic the 
present action — an action which the Defendants were in the process of so vigorously defending — prompted no objection 
or, apparently, any submissions for the Québec judge to consider in his judgment. 
 
131      I understand that the test for authorization in Québec is somewhat different than the test for certification in Ontario. 
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Counsel for the Defendants say that it is this legal difference that prompted them not to respond to the Scheer authorization 
motion. They specifically point to two paragraphs in the Scheer reasons for judgment which they say describes a significant 
difference between the two jurisdictions: 

The parties agree that the authorization hearing is not the proper forum to entertain expert debates nor to rule on 
contradicting medical or scientific theories. 

The parties also agree that the proposed class action raises complex scientific and technical issues which can only be 
addressed in the course of an eventual trial on the merits rather than at this preliminary stage. 

 
132      While I profess no expertise in the nuances of Québec civil law, this statement is not substantially different than what 
an Ontario judge might say in elaborating on the “some basis in fact” test. In this province, most certification judgments find 
a place to explain that certification under the CPA is procedural only, and that it poses a low threshold. In fact, I have done so 
myself in para 11 above, quoting the Supreme Court of Canada in Pro-Sys making the same point for Ontario certification 
motions that the Scheer judgment makes for Québec authorization motions. The legal situation described by the Québec court 
in Scheer does not adequately explain the radically different approaches taken by the Defendants to the two actions. 
 
133      There is no evidence that the Defendants have done anything improper. However, they are undoubtedly trying to 
benefit from the Scheer plaintiff’s mysterious, last-minute decision to make his pleading look like the pleading herein. This 
circumstance has allowed them to pass the authorization hurdle in Québec without a response, allowing them to contend with 
a plaintiff who in seeking authorization has not had to put in the deep work that the Plaintiffs before me have done. To use 
the words of Justice Perell in Kutlu, the Defendants’ request for a stay of proceedings looks like a way of ensuring that they 
will go to trial on the merits with what they hope is “the least formidable foe”. 
 
134      A stay of proceedings is a discretionary remedy, to be done only after “consider[ing] the entire context in which the 
actions have been brought”: Hafichuk-Walkin, at para 43. As the Saskatchewan Court of Appeal has said about the prospect 
of sustaining two claims in two provinces with the same subject matter against the same defendant, “There will sometimes be 
entirely valid reasons for such an approach”: Boehringer, at para 40. 
 
135      For class actions, this discretion is augmented by the statutory authority of the certification judge to control the 
proceedings. The Divisional Court has specifically held that the staying of a proceeding in favour of an extra-provincial 
proceeding falls within the certification judge’s “extensive powers and discretion under s. 25 of the CPA to permit them to 
fashion ways to address novel issues as they arise”: Tiboni v. Merck Frosst Canada Ltd. (2009), 95 O.R. (3d) 269 (Ont. Div. 
Ct.), at para 52. 
 
136      My colleague Justice Belobaba observed in SNC Lavelin, supra, at para 32, that “if [the first] action was not 
duplicative and was not an abuse of process when it was filed, it cannot become so, four months later, when [a party in 
another jurisdiction] filed a significantly amended pleading.” A similar observation is applicable here. Under the 
circumstances, I do not consider the present action to be an abuse of power. 
 
137      The present action was commenced for legitimate reasons and continues to have a legitimate reason to carry on. 
 
IV. Disposition 
 

138      The action is hereby certified as a class proceeding under the CPA. 
 
139      The classes are as described in para 34 above. 
 
140      The common issues are as set out in para 42 above. 
 
141      Matthew Kirsh, Gabriel Kirsh, Suerekha Ramdeo and Diana Senis are appointed as representative plaintiffs for the 
Abilify class; Mohan Das Seenauth is appointed as the representative plaintiff for the Abilify Maintena class; Gayle Kirsh is 
appointed as the representative plaintiff for the Abilify family class; Dhanesri Persaud is appointed as the representative 
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plaintiff for the Abilify Maintena family class. Counsel for the Plaintiffs herein are appointed as class counsel. 
 
142      The motion for a stay of proceedings is dismissed. 
 
143      Counsel may make written submissions on costs. I would ask that counsel for the Plaintiffs email my assistant with 
brief submissions (3 pages maximum) by two weeks from today’s date, and that all three sets of counsel for the Defendants 
email my assistant with equally brief submissions by two weeks thereafter. Digital links to authorities will suffice; there is no 
need for counsel to email or deliver briefs of authorities with full copies of any case law referenced in their submissions. 
 

Plaintiffs’ motion granted; moving defendants’ motion dismissed. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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Torts --- Champerty and maintenance — Effect of maintenance on right of action 
Applicant electors received calls from someone purporting to be from Conservative Party of Canada (CPC) and advised they 
would not be voting Conservative — On day of election, electors received calls purportedly from Elections Canada advising 
them that their polling station moved, which was in fact false — In electors’ cases, calls did not affect their voting, but 
according to investigation into electoral offences in one district, other voters were misled or discouraged from voting — 
Electors brought applications to overturn election results in six electoral districts due to voter suppression — Respondent 
Members of Parliament brought motion to dismiss applications on ground of maintenance and champerty — Applications 
dismissed on other grounds; motion dismissed — Council of Canadians’ motivations in indemnifying electors against costs in 
this case were not driven by particular animus against CPC — Even if council’s motives were politically partisan they would 
not be grounds for dismissal of these applications — Electors had no prospect of financial reward from these proceedings and 
there were issues of broad public interest at stake — There was no evidence that electors acted for any reason other than to 
assert their rights to fair election as Canadian citizens. 

Public law --- Elections — Practice and procedure on controverted elections — In federal and provincial elections — 
Petitions — Time for filing petition 
On day of election, May 2, 2011, applicant electors received calls purportedly from Elections Canada advising them that their 
polling station moved, which was in fact false — Media reports of voter suppression efforts were made February 22, 2012, 
and electors’ applications were filed March 23 and 26, 2012 — Electors brought applications to overturn election results in 
six electoral districts due to voter suppression — Respondent Members of Parliament brought motion to dismiss applications 
as being statute-barred — Applications dismissed on other grounds; motion dismissed — Applications needed to be filed 
within 30 days of date on which applicants knew or ought to have known of occurrence of fraud — Electors knew or ought to 
have known of occurrence of fraud by date of media reports on February 22, 2012 — It was not reasonable to expect that 
average Canadian elector would have understood that calls they received were not from Elections Canada until they saw 
media reports — These applications did not constitute abuse of s. 524 of Canada Elections Act — Where electoral fraud was 
alleged and substantiated, court should be reluctant to deny applicants hearing on what may appear to be technical, 
procedural ground — Applications were made in time, and if not, it was best to err on side of electors given importance of 
public interest. 

Evidence --- Opinion — Experts — Qualification of expert — Miscellaneous 
Disqualify expert — Applicant electors received calls from someone purporting to be from Conservative Party of Canada and 
advised they would not be voting Conservative — On day of election, electors received calls purportedly from Elections 
Canada advising them that their polling station moved, which was in fact false — In applicant electors’ cases, calls did not 
affect their voting as they had already voted or knew information was false — But according to publication of investigation 
into electoral offences in Guelph, other voters were misled or discouraged from voting — There was deliberate attempt at 
voter suppression — Electors brought applications to overturn election results in six electoral districts due to voter 
suppression — Respondent Members of Parliament (parliamentarians) brought motion to disqualify and strike evidence of 
expert on research — Applications dismissed on other grounds; motion dismissed — Parliamentarians’ attack on expert’s 
character was unfair — Expert was qualified to carry out survey he was retained to conduct and his opinion did not reflect 
partiality. 

Evidence --- Opinion — Experts — Procedural issues — Miscellaneous 
Strike evidence of expert — Applicant electors received calls from someone purporting to be from Conservative Party of 
Canada and advised they would not be voting Conservative — On day of election, electors received calls purportedly from 
Elections Canada advising them that their polling station moved, which was in fact false — In electors’ cases, calls did not 
affect their voting as they had already voted or knew information was false — But according to publication of investigation 
into electoral offences in Guelph, other voters were misled or discouraged from voting — There was deliberate attempt at 
voter suppression — Electors brought applications to overturn election results in six electoral districts due to voter 
suppression — Respondent Members of Parliament (parliamentarians) brought motion to disqualify and strike evidence of 
expert on research — Applications dismissed on other grounds; motion dismissed — Parliamentarians’ attack on expert’s 
character was unfair — Expert was qualified to carry out survey he was retained to conduct and his opinion did not reflect 
partiality. 

Public law --- Elections — Corrupt and illegal practices — What constitutes 
In controverted elections — Applicant electors received calls from someone purporting to be from Conservative Party of 
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Canada (CPC) and advised they would not be voting Conservative — On day of election, electors received calls purportedly 
from Elections Canada advising them that their polling station moved, which was in fact false — In electors’ cases, calls did 
not affect their voting, but according to investigation into electoral offences in one district, other voters were misled or 
discouraged from voting — There was deliberate attempt at voter suppression — Electors brought applications to overturn 
election results in six electoral districts due to voter suppression — Applications dismissed — Threshold to establish fraud 
was met — Meaning of fraud under s. 524(1)(b) of Canada Elections Act was not limited to definition of any offences in Part 
19 of Act, nor was it necessary to satisfy elements of criminal offences — It was sufficient to show false representations 
depriving, or creating risk of depriving, voter of right to vote — Misleading calls about locations of polling stations were 
made to electors in ridings across country with purpose to suppress votes — Perpetrators were not identified, and to require 
electors to do so would impose impossibly high standard of proof. 

Public law --- Elections — Voting and ballots — Miscellaneous 
Whether fraud affected election results — Applicant electors received calls from someone purporting to be from 
Conservative Party of Canada and advised they would not be voting Conservative — On day of election, electors received 
calls purportedly from Elections Canada advising them that their polling station moved, which was in fact false — In 
electors’ cases, calls did not affect their voting, but according to investigation into electoral offences in one district, other 
voters were misled or discouraged from voting — There was deliberate attempt at voter suppression — Electors brought 
applications to overturn election results in six electoral districts due to voter suppression — Applications dismissed — 
Threshold to establish fraud was met — There was no evidence that fraud affected election results — Electors had no direct 
evidence that voter suppression efforts were successful as no voter self-identified as being deterred from voting due to calls 
— Electors relied on random interactive telephone survey as alternative means — Survey evidence did not provide firm 
ground to find that fraud affected results and was not reliable basis upon which to cast doubt on winner in each contest even 
where margin of victory was close. 

Public law --- Elections — Miscellaneous 
Whether fraud affected integrity of election — Applicant electors received calls from someone purporting to be from 
Conservative Party of Canada and advised they would not be voting Conservative — On day of election, electors received 
calls purportedly from Elections Canada advising them that their polling station moved, which was in fact false — In 
electors’ cases, calls did not affect their voting, but according to investigation into electoral offences in one district, other 
voters were misled or discouraged from voting — There was deliberate attempt at voter suppression — Electors brought 
applications to overturn election results in six electoral districts due to voter suppression — Applications dismissed — 
Threshold to establish fraud was met — Confidence rightly held by Canadians in integrity of elections was shaken by 
disclosure of widespread fraudulent activities in election — There was no evidence that any successful electoral candidate or 
their agents were implicated in fraudulent activity — While voter suppression effort was targeted towards voters who had 
expressed preference for anyone other than government party, evidence did not support conclusion that efforts had major 
impact on credibility of vote — Elections Canada was investigating, and Director of Public Prosecutions had authorized 
prosecution under Part 19 of Canada Elections Act. 

Public law --- Elections — Practice and procedure on controverted elections — In federal and provincial elections — 
Jurisdiction — Of courts 
Discretion to annul election results — Applicant electors received calls from someone purporting to be from Conservative 
Party of Canada and advised they would not be voting Conservative — On day of election, electors received calls purportedly 
from Elections Canada advising them that their polling station moved, which was in fact false — In electors’ cases, calls did 
not affect their voting, but according to investigation into electoral offences in one district, other voters were misled or 
discouraged from voting — There was deliberate attempt at voter suppression — Electors brought applications to overturn 
election results in six electoral districts due to voter suppression — Applications dismissed — Court did not exercise its 
discretion to annul election results in any of subject ridings because of fraud that occurred — Threshold to establish fraud 
was met — There was no evidence that fraud affected election results — Confidence rightly held by Canadians in integrity of 
elections was shaken by disclosure of widespread fraudulent activities in election — Elections Canada was investigating, and 
Director of Public Prosecutions had authorized prosecution under Part 19 of Canada Elections Act. 

Public law --- Elections — Practice and procedure on controverted elections — In federal and provincial elections — Costs 
— Miscellaneous 
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APPLICATIONS by electors to overturn election results in six electoral districts due to voter suppression; MOTIONS by 
respondent Members of Parliament to dismiss applications on grounds of champerty and maintenance, and being 
statute-barred, and to disqualify and strike evidence of expert witness. 
 

Richard G. Mosley J.: 
 
I. Introduction 

...very serious matters that strike at the integrity of our democratic process. 

 
1      In his remarks to the Standing Committee on Procedure and House Affairs of the House of Commons on March 29, 
2012, Mr. Marc Mayrand, Chief Electoral Officer of Canada, made the following comments about the allegations that are at 
the heart of these applications: 

These are very serious matters that strike at the integrity of our democratic process. If they are not addressed and 
responded to, they risk undermining an essential ingredient of a healthy democracy, namely the trust that electors have 
in the electoral process. 

 
2      The applicants, eight Canadian citizen voters residing in six electoral districts, brought these proceedings to annul the 
results of the 2011 General Election in their ridings because of efforts to suppress votes that occurred during that election. 
Those efforts involved telephone calls purporting to be from Elections Canada. In the calls, voters were told that the locations 
of polling stations in their districts had been moved from the places specified in the printed information provided by 
Elections Canada prior to the day of the vote. The information was false and Elections Canada neither made nor authorized 
those calls. 
 
3      The calls struck at the integrity of the electoral process by attempting to dissuade voters from casting ballots for their 
preferred candidates. This form of “voter suppression”, was, until the 41st General Election, largely unknown in this country. 
 
4      The evidence presented in these applications points to a concerted campaign by persons who had access to a database of 
voter information maintained by a political party. It was not alleged that any of the candidates of that party, including those 
who were successful in the six ridings at issue, were responsible for this campaign but that others took it upon themselves to 
attempt to influence the election results in their favour. 
 
5      As a result of these actions, the applicants seek to set aside the 2011 Election results in the six ridings under Part 20 of 
the Canada Elections Act, SC 2000, c 9 [the Act]. 
 
6      The central issue to be determined in these proceedings was the effect the calls had, if any, on the election results in the 
six subject ridings. If satisfied that the calls affected the result in one or more of the ridings or called into question the 
integrity of the electoral process, the Court may annul the outcome in that riding or ridings. For the reasons that follow, I find 
that electoral fraud occurred during the 41st General Election but I am not satisfied that it has been established that the fraud 
affected the outcomes in the subject ridings and I decline to exercise my discretion to annul the results in those districts. 
 
II. Background 
 

7      These applications were brought ten months after the election. Complaints about misleading and harassing calls had 
been made to Elections Canada both before and during the election day on May 2, 2011 but the matter did not attract much 
public attention until, in late February 2012, journalists found in an Edmonton court file an “Information to Obtain a 
Production Order Pursuant to Section 487.012 of the Criminal Code” (”ITO”) sworn by Allan Mathews, an Elections Canada 
investigator. The Mathews ITO became a public document after a return was made to the court on the execution of the 
production order. The media then began to report widely that Elections Canada officials were actively investigating 
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complaints made during and after the election. 
 
8      The Mathews ITO was filed to obtain records from an Edmonton-based company called RackNine Inc., in relation to 
complaints by voters that there had been efforts to suppress votes in the electoral district of Guelph, Ontario. Mr. Mathews 
described the nature of the complaints as follows: 

Individual electors have described to me receiving telephone calls around 10:00 hours of the morning of May 2, 2011. 
The caller was usually described as a recorded female voice giving a bilingual message, who claimed to be calling on 
behalf of Elections Canada. 

The English message received by electors is as follows: 

This is an automated message from Elections Canada. Due to the projected increase in poll turnout your voting location 
has been changed. Your new voting location is at... Once again your new poll location is at... If you have any questions 
please call our hotline at 1-800-434-4456. We apologize for any inconvenience that this may cause. 

 
9      Mr. Mathews further deposed that Elections Canada does not telephone individual electors and did not make the calls in 
question. The assertion that the polling stations had been changed was untrue. The making of these calls by a person or 
persons unknown, in Mr. Mathews’ belief, wilfully prevented or endeavoured to prevent an elector from voting contrary to 
paragraph 281(g) of the Act. As a result, he alleged, offences had been committed contrary to s 491(3)(d) and s 482(b) of the 
Act. 
 
10      Media accounts subsequent to the publication of the Mathews ITO reported that similar illicit telephone calls had been 
reported in other ridings. On March 15, 2012 the Chief Electoral Officer, Marc Mayrand, issued a statement: “Chief Electoral 
Officer of Canada Addresses Allegations of Wrongdoing During the 41st General Election”. Mr Mayrand’s statement 
indicated that Elections Canada had, as of that date, received over 700 complaints from Canadians describing specific 
circumstances where they believed that wrongdoing had occurred during the 41st General Election. As of the date of Mr. 
Mayrand’s appearance before the Standing Committee on Procedure and House Affairs two weeks later, on March 29, 2012, 
close to 40,000 Canadians had contacted Elections Canada to express their concerns in response to the media reports. 
 
11      This was the context in which these applications were filed with the Court. They contest the results of the election in 
the six electoral districts of Elmwood-Transcona, Nipissing-Timiskaming, Saskatoon-Rosetown-Biggar, Vancouver Island 
North, Winnipeg South Centre and Yukon. 
 
12      The respondents are the Attorney-General of Canada, the Chief Electoral Officer of Canada, the Returning Officers for 
the electoral districts, the six elected Conservative Party of Canada Members of Parliament (MPs), three unsuccessful Liberal 
candidates (Nipissing-Timiskaming, Winnipeg South Centre, and Yukon), the six unsuccessful New Democratic Party 
candidates, and Matt Henderson, an unsuccessful Independent candidate in Winnipeg South Centre. 
 
13      Notices of appearance were filed by each of the respondents. The respondent Conservative MPs filed written 
representations and made oral submissions opposing the applications at the hearing. The New Democratic Party candidates 
filed written representations and made oral submissions in support of the applicants. The Liberal Party candidates, the 
Attorney General of Canada, the Returning Officers and Mr. Henderson filed no submissions and took no active part at the 
hearing. Other candidates in the several ridings did not file notices of appearance. The Chief Electoral Officer provided 
written representations and oral submissions to assist the Court with respect to the interpretation of the Act. 
 
14      There were originally seven applications, but the seventh, in Court file T-616-12, Bielli v. Canada (Attorney General) 
[2012 CarswellNat 5777 (F.C.)], was dismissed in October 2012 when it emerged that the applicant, who had not voted due 
to a misleading call, had mistaken her riding and resided in an adjacent one and not that which was the subject of her 
application. A motion initiated by one of the respondents in T-616-12 and the evidence filed in that application were deemed 
continued in the other six applications. 
 
15      The Notices of Application were filed on March 23 and March 26, 2012. Pursuant to s 525(3) of the Act, such 
applications are to be “dealt with without delay and in a summary way”. As discussed by Mr. Justice Lederer in 
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Wrzesnewskyj v. Canada (Attorney General), 2012 ONSC 2873, [2012] O.J. No. 2308 (Ont. S.C.J.) [”.Wrzesnewskyj”] at 
paragraphs 32-33, this means that they are to be dealt with without all of the customary legal formalities. To proceed in “a 
summary way” imposes limits on the evidence that may be gathered and heard. An additional limitation in this particular 
context is the fact that the vote is secret. 
 
16      That the applications are to be dealt with expeditiously did not prevent the parties, particularly the respondent MPs, 
from bringing a considerable number of interlocutory motions. It is, I think, helpful to provide an overview of the preliminary 
proceedings to explain why this case has taken so long to be completed and to provide some background to the issues dealt 
with in these reasons. 
 
17      On May 22, 2012, two months after the applications were filed, the respondent MPs moved to have them dismissed as 
frivolous and vexatious, an abuse of process and not brought within the time required under s 527 of the Act. The motions to 
strike were dismissed on all grounds, save that of timeliness, on July 19, 2012 following a hearing before Prothonotary 
Milczynski. 
 
18      Recognizing that the Act provided a mechanism to prevent abusive objections to election results from interfering with 
the democratic process, Prothonotary Milczynski found that such a situation had not been established on the record before 
her: 

Far from being frivolous or vexatious, or an obvious abuse, the applications raise serious issues about the integrity of the 
democratic process in Canada and identify practices that if proven, point to a campaign of activities that would seek to 
deny eligible voters their right to vote and/or manipulate or interfere with that right being exercised freely - all of which 
if permitted to escape even the prospect of judicial scrutiny, could shake public confidence and trust in the electoral 
process and in those who in good faith stand for public office. 

Bielli v Canada (Attorney General), 2012 FC 916, [2012] FCJ No 971 (QL) at para 11 [Bielli]. 

 
19      Prothonotary Milczynski concluded that the issues would be best raised and argued on a full record. The question of 
whether the applications were brought within the statutory limitation period could not be resolved without the applicants’ 
evidence and any possible cross-examinations on their evidence by the respondents. 
 
20      Also on May 22, 2012, the respondent MPs initiated a motion to have the applications dismissed on the ground that 
they were the product of maintenance and champerty by an organization not party to the proceedings, the Council of 
Canadians (the “Council”). This motion was supported by an affidavit sworn by Peter Henein, a member of the law firm 
acting on behalf of the respondent MPs. The applicants moved shortly thereafter to strike the affidavit on the ground that it 
was contrary to Rule 82 of the Federal Courts Rules, SOR/98-106 [the Rules] and the principle that counsel may not be a 
witness in the same case in which they represent a party. 
 
21      Following a case conference in August, the applicants agreed to withdraw the Rule 82 motion without prejudice to 
their right to impugn the evidence at the hearing of the applications. In exchange, counsel for the respondent MPs agreed not 
to cross-examine affiants representing the Council with respect to the motion to dismiss for maintenance and champerty. 
 
22      The respondent MPs moved in August 2012 to have an increased security for costs, totalling $260,409.00, paid into 
court by the applicants. This was denied by Prothonotary Aronovitch on the basis that the “respondent MPs have failed to 
raise grounds or bring to bear evidence that would justify any further payment of security for costs, let alone in the amount 
requested.” (Bielli v. Canada (Attorney General), 2012 FC 1172 (F.C.) at para 5). Finding that the seven motions (one in each 
application) had unnecessarily delayed and encumbered the proceedings, she ordered that the costs of the motions be paid by 
the respondent MPs in any event of the cause. 
 
23      Another series of preliminary motions concerned the expert opinion evidence filed by the parties. The respondent MPs 
moved in August 2012 for leave to file a sur-reply affidavit by their expert, Dr. Ruth Corbin. In September, the applicants 
moved for leave to file their own expert reply and the respondent MPs moved to strike the evidence of the applicants’ expert, 
Mr. Frank Graves, invoking an alleged lack of independence and impartiality. On October 10, 2012, the Court issued a 
consent order allowing both parties to file reply and sur-reply affidavits, without prejudice to their rights to make 
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representations on the weight and probative value of the evidence during the hearing, but with agreement that neither the 
applicants nor the respondent MPs would seek to serve and or file any additional affidavits from experts. 
 
24      In October 2012, the applicants moved for leave to file affidavit evidence introducing records from the Commissioner 
of Elections. Leave was granted, with the hearing judge to decide on the weight and probative value of this evidence. 
 
25      In late November 2012, additional ITO information having been brought to light by the press, the applicants moved for 
leave to examine three investigators for the Commissioner of Elections, Mr. Mathews, Mr. Dickson, and Mr. Thouin, or to 
file an affidavit containing information about their investigations. A redacted affidavit with redacted exhibits was allowed on 
December 6, 2012. The Chief Electoral Officer moved to have investigation evidence admitted to the record, asking for an 
order permitting the filing of a collection of documents brought to light through Access to Information and Privacy (ATIP) 
requests as exhibits to an affidavit. This was also granted on December 6, 2012. 
 
26      Finally, on December 5, 2012, the applicants asked for relief from the October 10 consent order under which they 
could file no more expert opinion evidence, having belatedly discovered a factual error in the respondent MPs’ reply 
evidence addressing Mr. Graves’ affidavits. This motion was granted subject to the production of Mr. Graves for 
cross-examination at the hearing, as contemplated by s 525(3) of the Act and by the Rules. 
 
27      The hearing began as scheduled on Monday, December 10, 2012 and was concluded on Monday, December 17, 2012. 
In addition to the substantive merits of the applications and the procedural issue relating to timeliness, two of the motions 
brought by the respondents during the interlocutory proceedings remained to be determined by the Court: the maintenance 
and champerty motion and the motion by the respondent MP in the Don Valley East riding to strike the Graves evidence. As 
noted above, the motion to strike the Graves evidence had been deemed to be continued on behalf of the other respondent 
MPs when the Don Valley East application was dismissed. 
 
28      On January 24, 2013 the applicants moved to be granted leave pursuant to Rule 312(a) of the Rules to adduce further 
affidavit evidence concerning another ITO sworn by John B. Dickson in the course of his investigations on behalf of the 
Office of the Commissioner of Canada Elections, which had just become public. The respondent MPs opposed the motion. 
None of the other parties filed a response. By Order dated February 22, 2013 the Court granted the motion on the same terms 
as those under which the evidence of the other ITOs was introduced and subject to the same objections on admissibility, 
weight, and relevance. 
 
29      I will now turn to the legislative and jurisprudential framework governing my determination of the issues raised in 
these proceedings. 
 
III. The Statutory and Jurisprudential Framework 
 
A. The Canada Elections Act 
 

30      As noted at the outset, these proceedings were brought by applications under the Canada Elections Act. The present 
version of this statute was enacted by Parliament in 2000 to implement the recommendations of a series of reports, including 
that of a Royal Commission on Electoral Reform and Party Financing tabled in 1992, five reports produced by a Special 
Committee of the House of Commons during 1992 and 1993 and others submitted to Parliament by the Chief Electoral 
Officer, notably that following the 36th General Election in 1997. 
 
31      These reports called for the repeal of the existing legislation, the former Canada Elections Act dating from 1970, the 
Dominion Controverted Elections Act, RSC 1985, c C-39, the Disenfranchising Act RSC 1985, c D-3, originally enacted in 
1894, and the Corrupt Practices Inquiries Act RSC 1985, c C-45, adopted in 1876. They also called for consolidation of the 
administrative framework for federal elections, the offences and penalties for violations and the procedures for contesting or 
controverting electoral results into one comprehensive code. 
 
32      One of the effects of the adoption of these recommendations in the 2000 Act is that the jurisprudence under the former 
legislation may be of limited value in interpreting the new enactments. 
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33      In considering the relevant provisions of the 2000 Act, I have had the benefit of the views expressed by Justice Lederer 
in Wrzesnewskyj, above, and those of the majority and minority opinions of the Supreme Court of Canada on appeal from that 
decision in Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, [2012] S.C.J. No. 55 (S.C.C.) [Opitz]. 
 
34      As stated by the majority in Opitz at paragraph 1, section 3 of the Canadian Charter of Rights and Freedoms, Part I of 
the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter], and the provisions of the 
Canada Elections Act have the clear and historic purposes of enfranchising Canadian citizens and of protecting the integrity 
of our electoral process. 
 
35      Canadian citizens are guaranteed the right to vote for the candidate of their choice to serve as the Member of 
Parliament for the electoral district in which the citizen resides. Section 3 of the Charter provides: 

3. Every citizen of Canada has the right to vote in an election of members of the House of Commons or of a legislative 
assembly and to be qualified for membership therein. 

3. Tout citoyen canadien a le droit de vote et est éligible aux élections législatives fédérales ou provinciales. 

 
36      Section 6 of the Canada Elections Act gives practical effect to that guarantee by providing that persons who are 
qualified as electors are entitled to have their names included in the list of electors for the electoral division in which they are 
ordinarily resident and to vote at the polling station for that electoral division at federal elections. 
 
37      The procedure for determining the lists of electors for each polling division is set out in Part 7 of the Act. Preparation 
for the vote is governed by Part 8. It is the responsibility of the returning officer to establish one polling station for each 
polling division (s 120(1)). Additional stations may be established if justified by the number of electors in the district, with 
the prior approval of the Chief Electoral Officer (s 120(2)). Additional provisions in Part 8 specify the nature of the locations 
that may serve as polling stations, with regard to such considerations as accessibility and privacy, and the appointment of 
officials to manage and secure the premises. Part 9 contains the method for setting the voting hours. 
 
38      The selection of the location of each polling station is among the responsibilities of the returning officers for each 
district with the approval of the Chief Electoral Officer. That would include any relocation of a polling station. The scheme 
of the legislation suggests that any notification to electors of such a change would also be the responsibility of the returning 
officers and Chief Electoral Officer. 
 
39      Section 281 prohibits anyone from interfering with an elector when marking a ballot, from making false statements or 
from preventing an elector from voting. Interference with an elector would include the type of conduct complained of in this 
proceeding; that is, deliberately providing false information about a change in the location of a polling station. 
 
40      Part 19 of the Act, containing sections 479-521.1, deals with enforcement issues. Section 480 creates a general offence 
of obstructing the electoral process. Other specific offences are set out in sections 481 to 499. These include the offence of 
electoral fraud under s 482(b) (inducing a person to refrain from voting or refrain from voting for a particular candidate “by 
any pretence or contrivance”) and that set out in paragraph 491(3)(d) (wilfully preventing or endeavouring to prevent an 
elector from voting at an election). These are the offences, according to the ITOs, which are being investigated by the 
Commissioner of Canada Elections in regard to the 2011 elections. 
 
41      Section 500 contains the general punishment provisions for the offences created by the preceding sections. The 
maximum penalties range from a fine of not more than $1,000 or three months’ imprisonment, or both, in most cases and a 
fine of $25,000 in one case, on summary conviction, to a fine of $5,000 or five years’ imprisonment on conviction by 
indictment. Corrupt and illegal practices by candidates and their official agents are dealt with in s 502, which carries a five 
year maximum penalty and proscription from holding electoral or appointed office for up to seven years from the date of 
conviction. 
 
42      The office of Commissioner of Canada Elections is provided for in sections 509 to 515 of Part 19. The Commissioner 
is appointed by the Chief Electoral Officer and is responsible for ensuring that the Act is complied with and enforced. The 
Chief Electoral Officer can direct the Commissioner to conduct an inquiry and the Commissioner can initiate an inquiry and 
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receive complaints. Section 511 authorizes the Commissioner to refer a matter to the Director of Public Prosecutions if he or 
she believes on reasonable grounds that an offence has been committed. The Director of Public Prosecutions shall decide 
whether to initiate a prosecution (s 511(1)). 
 
43      The respondent MPs contend that one of the options open to the applicants would have been to initiate a private 
prosecution, as the Act permits. Had they done so, it was submitted, the applicants, if successful in securing a conviction, 
could have taken advantage of the provision in s 515 permitting the criminal court to make an award of costs to the 
prosecuting party. This argument was advanced in the context of the champerty motion in response to the contention that 
private citizens would not have the resources to bring annulment applications without the support of third parties. 
 
44      However, private prosecutions may be initiated only with the prior written consent of the Director of Public 
Prosecutions save for the instance where an elections officer has to take steps to maintain order at a polling place while the 
vote is ongoing (s 512; s 479(3)). Section 512 reads as follows: 

512. (1) No prosecution for an offence under this Act may be instituted by a person other than the Director of Public 
Prosecutions without the Director’s prior written consent. 

(2) Subsection (1) does not apply to an offence in relation to which an election officer has taken measures under 
subsection 479(3). 

(3) Every document purporting to be the Director’s consent under subsection (1) is deemed to be that consent unless it is 
called into question by the Director or by someone acting for the Director or for Her Majesty. 

512. (1) L’autorisation écrite du directeur des poursuites pénales doit être préalablement obtenue avant que soient 
engagées les poursuites pour infraction à la présente loi. 

(2) L’autorisation n’est pas requise pour les infractions pour lesquelles un fonctionnaire électoral a pris des mesures 
dans le cadre du paragraphe 479(3). 

(3) L’autorisation fait foi de son contenu, sous réserve de sa contestation par le directeur des poursuites pénales ou 
quiconque agit pour son compte ou celui de Sa Majesté. 

 
45      While it is theoretically possible, I find it difficult to conceive of any situation in which the Director of Public 
Prosecutions would consent to a private prosecution in relation to electoral fraud, a matter of great public interest. Thus the 
recovery of costs by a private prosecutor is possible but unlikely in this context. 
 
B. Part 20 of the Act - Contested Elections 
 

46      Prior to the enactment of the 2000 Act, procedures to overturn election results were governed by the above mentioned 
Dominion Controverted Elections Act, a 19th century statute. In applications under that legislation the presiding Court could 
exercise both criminal and civil jurisdiction. In the various studies and reports on the former legislative regime, these 
procedures, requiring a finding of criminal liability, were considered to be cumbersome, costly and timeconsuming and were, 
for those reasons, rarely employed. The two jurisdictions, civil and criminal, were, therefore, treated separately in the 2000 
Act. 
 
47      The criminal process is now left to the Commissioner and the Director of Public Prosecutions who may initiate 
investigations and prosecutions under Part 19, where justified by the evidence and the public interest. The prosecutions may 
result in penal sanctions against an individual or individuals. 
 
48      Part 20 of the Act now provides for civil applications to overturn an election. It is a complete code for the validity of 
an election to be challenged by a candidate or an elector and the result will touch upon the election outcome, not provide 
sanctions against individuals. The election of a candidate may not be contested otherwise than in accordance with Part 20, 
and the making of an application to contest an election does not affect any right or obligation of a candidate in that election (s 
522). 
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(1) The Act contemplates parallel criminal and civil processes 
 

49      The respondent MPs contended initially that criminal investigations and controverted validity applications in relation 
to an election should proceed sequentially, with Part 19 procedures being completed first and then Part 20 procedures begun. 
Parliament intended, they argued, that annulment under Part 20 should be a last resort when there has been wrongdoing in the 
course of an election. To address the strict time limitation on the bringing of an annulment application imposed by the statute, 
they suggested that the Court could impose a stay pending the outcome of the investigation and the prosecution, if any, that 
might follow within the statutory limitation period set out in s 514. That is 5 years from the day on which the Commissioner 
became aware of the facts giving rise to the prosecution but, in any case, not later than 10 years after the day on which the 
offence was committed. 
 
50      I agree with the Chief Electoral Officer that the Act contemplates that applications to annul an election may be brought 
at the same time as an investigation into possible violations of the Act is conducted by the Commissioner. This conclusion is 
supported by the time limit imposed for bringing a civil application, the requirement, in s 525(3), that such applications shall 
be dealt with summarily and without delay and the lengthy limitation period for prosecutions provided for in s 514. It is also 
consistent with the objective of ensuring the integrity of the electoral process when the results are found to have been affected 
by the conduct described in s 524. At the conclusion of the hearing, the respondent MPs conceded that this interpretation was 
correct. 
 
(2) The test, burden and standard of proof for invalidity 
 

51      Section 524 allows an elector or candidate to make an application to a court contesting an election on the grounds that 
the elected candidate was not eligible or that irregularities, fraud, or corrupt or illegal practices had affected the result of the 
election. An election cannot be contested on the same grounds as those for which a recount may be requested. 
 
52      Section 524 reads as follows: 

524. (1) Any elector who was eligible to vote in an electoral district, and any candidate in an electoral district, may, by 
application to a competent court, contest the election in that electoral district on the grounds that 

(a) under section 65 the elected candidate was not eligible to be a candidate; or 

(b) there were irregularities, fraud or corrupt or illegal practices that affected the result of the election. 

(2) An application may not be made on the grounds for which a recount may be requested under subsection 301(2). 

524. (1) Tout électeur qui était habile à voter dans une circonscription et tout candidat dans celle-ci peuvent, par requête, 
contester devant le tribunal compétent l’élection qui y a été tenue pour les motifs suivants: 

a) inéligibilité du candidat élu au titre de l’article 65; 

b) irrégularité, fraude, manoeuvre frauduleuse ou acte illégal ayant influé sur le résultat de l’élection. 

(2) La contestation ne peut être fondée sur les motifs prévus au paragraphe 301(2) pour un dépouillement judiciaire. 

 
53      The remedy the court may provide is in s 531(2): 

(2) After hearing the application, the court may dismiss it if the grounds referred to in paragraph 524(1)(a) or (b), as the 
case may be, are not established and, where they are established, shall declare the election null and void or may annul 
the election, respectively. 
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[My emphasis] 

(2) Au terme de l’audition, il peut rejeter la requête; si les motifs sont établis et selon qu’il s’agit d’une requête fondée 
sur les alinéas 524(1)a) ou b), il doit constater la nullité de l’élection du candidat ou il peut prononcer son annulation. 

[Je souligne] 

 
54      The Supreme Court determined, at paras 20-22 of Opitz, that the use of the word “respectively” means that where the 
grounds in s 524(1)(a) are established, a court must declare the election null and void; where the grounds in s. 524(1)(b) are 
established, a court may annul the election. Under the latter circumstances, the court must decide whether the election held 
was compromised in such a way as to justify its annulment. 
 
55      The use of “established” in s 531(2) places the burden on the applicant throughout. The applicable standard of proof is 
the civil standard of proof on a balance of probabilities. The applicants must establish that electoral fraud occurred and that 
the results of the election were affected (Opitz paras 52-53). In the present case, the applicants must establish that in each of 
the subject ridings there was at least one elector in each riding who did not vote as a result of the fraud. 
 
56      Among the other principles that I must keep in mind in assessing the degree of compromise to an election result are the 
following: annulling an election would disenfranchise every elector who voted in the riding; the reparative measure that 
voters will have the opportunity to vote in a by-election is not a perfect answer for a number of reasons; permitting elections 
to be lightly overturned would increase the likelihood of post-election litigation; and a declaration that an election is annulled 
may be considered the ultimate public consequence of violating provisions of the Act and accordingly should be reserved for 
serious cases (Opitz paras 48, 49 and 70). 
 
57      This is not a case about “irregularities” in the electoral process impugning some of the votes cast, as addressed in 
Opitz. The objection to the election of the respondent MPs in this instance is based on allegations of “fraud or corrupt or 
illegal practices that affected the result of the election” made against a person or persons unknown. As the Supreme Court 
noted in raising the bar for irregularities by analogy to the other language used in s 524, these are very serious matters. Where 
they occur, the electoral process will be corroded (Opitz, para 43). 
 
58      Examples of “corrupt practices” and “illegal practices” are given in the statute but no formal definition of these terms 
or of “fraud” is provided. There are a number of Part 19 provisions dealing with offences that would constitute fraud or 
corrupt or illegal practices, such as wilfully preventing or endeavouring to prevent an elector from voting (ss 281(g) and 
491(3)(d)), and inducing a person by pretence of contrivance to vote or refrain from voting or to vote or refrain from voting 
for a particular candidate in an election (s 482(b)). The Act also creates offences that may apply to the actions of candidates 
and their official agents under the heading of “illegal and corrupt practices” in s 502, which may also fall within the scope of 
s 524. 
 
59      While the commission of these Part 19 offences may constitute electoral fraud or corrupt or illegal practices for the 
purposes of s 524, the construction of those terms in s 524 is not limited to the scope of those offences. There is no indication 
in the Act that such was the intent of Parliament. 
 
60      As stated at paragraph 36 of the majority’s reasons in Opitz, “the words of an Act are to be read in their “entire context 
and in their grammatica l and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament”: Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26, 
citing E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87.”) Protecting the integrity of the democratic process is 
a central purpose of the Act in order to ensure the constitutional right to vote and the enfranchising purpose of the statute. In 
the context of s 524, “fraud”, “corrupt practices” or “illegal practices” should therefore be defined in their ordinary and 
grammatical sense employing the dictionary definitions of the words to serve that purpose. 
 
(3) The meaning of “fraud” in s 524(1) 
 

61      In the course of argument, counsel drew my attention to statements by an official before the Senate Committee on 
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Legal and Constitutional Affairs when Bill C-2, the proposed new Canada Evidence Act, was before Parliament in April 
2000. The statement was to the effect that the intent of the Government was to adopt a meaning of “fraud” which 
corresponded to the meaning in the criminal context: testimony of Mr. Michael Peirce, Counsel, Director, Legal Operations, 
Legislation and House Planning, Privy Council Office, in Senate of Canada, Proceedings of the Standing Senate Committee 
on Legal and Constitutional Affairs (5 April 2000). 
 
62      While such statements are of assistance in understanding the intent of the proponents of a legislative measure, they do 
not determine the parliamentary intent. Applying the ordinary dictionary definition of the word, fraud is 1) the action or an 
instance of deceiving someone in order to make money or obtain an advantage illegally, 2) a person or thing that is not what 
it is claimed or expected to be, 3) a dishonest trick or stratagem: Concise Canadian Oxford Dictionary, 2005 ed, sub verbo 
“fraud”. 
 
63      The concept of fraud invalidating transactions of a civil nature has a long history in the common law. In civil law, 
fraud is a knowing misrepresentation of the truth or concealment of a material fact giving rise to a claim of damages for the 
loss sustained or the avoidance of a contract: Bryan A Garner, ed, Black’s Law Dictionary, 7th ed (St Paul, Minnesota: West 
Group, 1999). 
 
64      As discussed by Justice Lederer at para 47 of Wrzesnewskyj, above: 

Fraud is proved when it is shewn that a false representation has been made (1) knowingly, or (2) without belief in its 
truth, or (3) recklessly, careless whether it be true or false.” (see: Derry v. Peek, [1886-1890] All E.R. Rep. 1 (H.L.); 
adopted in Vale v. Sun Life Assurance Co. of Canada, [1998] O.J. No. 6465at para. 18 (Gen. Div.) (QL); and, Gregory v. 
Jolley, [2001] O.J. No. 2313at para. 15 (C.A.) (QL); as quoted in Canada v. Granitile Inc., 2008 CanLII 63568 (Ont. 
Sup. Ct. J.) at para. 286). 

 
65      In the context of the Act as a whole, the object of the Act and the ordinary and gramatical meaning of fraud, it is 
sufficient to show that a false representation has been made in an attempt to prevent electors from exercising their right to 
vote for the candidate of their choice: Friesen v. Hammell, 1999 BCCA 23 (B.C. C.A.) at para 75. 
 
66      The respondent MPs contend that if the acts alleged to be contrary to s 524 also constitute offences under the Act, they 
must be proven to the standard of beyond a reasonable doubt. In making that argument counsel for the respondent MPs relied 
upon jurisprudence under the old Dominion Controverted Elections Act. That statute, as I noted above, is of little assistance 
in interpreting the modern legislation as the civil consequences of a violation, such as annulment, flowed from the conviction 
of the perpetrator. It was, therefore, necessary to first establish the guilt of an individual on the criminal law standard. That is 
no longer the case as I read s 524 and the related provisions in Part 20. Authorship of the fraud and the guilt of any person or 
persons are not material. What is relevant is the fact of the fraud and the effect it had on the outcome. 
 
67      As discussed by Justice Lederer at para 53 of Wrzesnewskyj: 

In the present case, there is no charge; no one is at risk of any penalty being imposed as a result of any finding that may 
be made, nor has anyone been convicted of any offence under the Canada Elections Act. [...] In Johnson v. Yake, the 
election was declared void because the two individuals were found guilty of such offences. The finding of guilt was “... 
the most important point ...” ... [...] Under s. 51 of the legislation applicable in that case, a candidate’s election would be 
void if it was found that any corrupt or illegal practice had been committed by the candidate and/or his agent. The 
offences charged would have to be proven beyond a reasonable doubt, but the voiding of the election flowed 
automatically from the convictions. 

 
68      A finding of guilt is no longer “the most important point”. The Québec Court of Appeal reached a similar conclusion 
in interpreting the provisions of the Québec Election Act, RSQ, c E-3.3. In Pellerin c. Thérien, 1997 CarswellQue 214, 148 
D.L.R. (4th) 255, [1997] R.J.Q. 816 (Que. C.A.), the appellant challenged the constitutionality of s 465 of that Election Act, 
which stipulates that the standard of proof in civil matters applies in an application to oppose an election. The appellant 
contended that a declaration of annulment of an election could result in the suspension of his political rights, a sanction he 
characterized as penal and thus requiring proof beyond a reasonable doubt. The Court of Appeal disagreed, holding at 
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paragraphs 118-119 that the two aspects of control over elections are distinct and require the application of different 
substantive principles and rules of evidence. In particular, the fact that a breach of the statute might result in the invalidity of 
an election did not require the application of the criminal standard of proof. 
 
69      I agree with the submission of the Chief Electoral Officer that any action or instance meeting the dictionary definition 
of fraud would constitute electoral fraud where it was done in contravention of a provision of the Canada Elections Act or 
where it served to defeat a process provided for in that Act. It seems to me to be clear that deliberately misinforming electors 
about their polling location would thus be fraud within the meaning of s 524 and is provable on the civil standard. 
 
70      I also accept the submissions of the applicants and the Chief Electoral Officer that in considering whether the integrity 
of the electoral process has been compromised, the Court may take into account admissible evidence which shows that the 
fraud was of a broader scope than the manifestations of it which occurred in a single district that is the subject of an 
application. That is of relevance in these proceedings because of the evidence of fraud occurring in the Guelph district. 
 
(4) “...that affected the result of the Election.” 
 

71      This phrase speaks to the election results as a whole in each district. It is not necessary that the fraud or corrupt or 
illegal practice affected the vote of the elector or candidate who brings an annulment application. But it does require that one 
or more votes were improperly cast or denied in the district where the application is brought and that this had an effect on the 
outcome in that riding. 
 
72      As the majority in Opitz observed at paragraph 25, “affected the result” includes a situation where a person entitled to 
vote was improperly prevented from doing so. In an election marred by procedural irregularities or electoral fraud, even one 
invalid or suppressed vote could in principle affect the result. But would it justify annulment? 
 
73      In Opitz, at paragraph 61, the Supreme Court noted that an applicant who has led evidence from which an irregularity 
could be found will have met his or her prima facie evidentiary burden. At that point, the respondent runs the risk of having 
the votes in issue set aside, unless he or she can adduce or point to evidence from which it may reasonably be inferred that no 
irregularity occurred, or that despite the irregularity, the votes in question were nevertheless valid. The applicants rely on this 
to assert that they need only raise a prima facie case of fraud from which an inference may be drawn that the results were 
affected and that, having done so, the burden of proof then shifts to the respondents. 
 
74      The Supreme Court’s reference to a prima facie case arose in the specific context where the applicant could not 
directly prove that a non-entitled person voted. The Court recognized that prima facie proof that an irregularity occurred may 
be sufficient to permit the necessary factual inferences to be drawn to meet the civil standard of proof. In those 
circumstances, the respondent bears the risk of annulment if it can not be established that an ineligible vote was not cast or 
that it did not affect the results. Absent a statutory direction to the contrary, which is not present here, the burden of proof 
never shifts to the responding party and the standard remains that of the balance of probabilities: C. (R.) v. McDougall, 2008 
SCC 53 (S.C.C.) at para 40. 
 
75      In Opitz, the Supreme Court used the “magic number” test to determine whether the application judge should have 
annulled the result. The test was explained at paras 71-73: 

71 To date, the only approach taken by Canadian courts in assessing contested election applications has been the “magic 
number” test referred to in O’Brien (p. 93). On this test, the election must be annulled if the rejected votes are equal to 
or outnumber the winner’s plurality (Blanchard, at p. 320). 

72 The “magic number” test is simple. However, it inherently favours the challenger. It assumes that all of the rejected 
votes were cast for the successful candidate. In reality, this is highly improbable. However, no alternative test has been 
developed. No evidence has been presented in this case to support any form of statistical test that would be reliable and 
that would not compromise the secrecy of the ballot. 

73 Accordingly, for the purposes of this application, we would utilize the magic number test. The election should be 
annulled when the number of rejected votes is equal to or greater than the successful candidate’s margin of victory. 
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However, we do not rule out the possibility that another, more realistic method for assessing contested election 
applications might be adopted by a court in a future case. 

 
76      The majority acknowledged, at para 73, “...that another, more realistic method for assessing contested election 
applications might be adopted by a court in a future case.” The Supreme Court thus left open the question of whether 
irregularities could be such as to call into question the integrity of the electoral process. That conclusion may be reached 
more easily, I expect, where the ground cited for annulment is not irregularities at the ballot box but electoral fraud, 
corruption or illegality. 
 
77      The Chief Electoral Officer submitted that the Court might consider what it termed a “reverse magic number test” - 
where the number of individuals who were prevented from voting as a result of the fraud exceeds the margin of victory of the 
successful candidate - to determine whether the results of the vote was affected in each riding. The “reverse magic number 
test” has the same inherent bias described by the Supreme Court at para 74 of Opitz; it assumes that the individuals who did 
not vote would all have voted identically, which in the reverse test would mean not voting for the successful candidate. In 
this context it bears the added complication that the suppressed votes may have been cast for several unsuccessful candidates. 
There is no assurance that the second-place finisher would have been successful. 
 
78      The applicants contend that the Court may annul the election either where the number of impugned votes is sufficient 
to cast doubt upon the true winner or where the fraudulent activities are such as to call into question the integrity of the 
electoral process. They argue that the election may be annulled if fraud casts doubt on its integrity even if the fraud does not 
raise doubts as to the true winner, relying on the Supreme Court’s comments at paragraph 43 of Opitz: 

The common thread between the words “irregularities, fraud or corrupt or illegal practices” is the seriousness of the 
conduct and its impact on the integrity of the electoral process. Fraud, corruption and illegal practices are serious. Where 
they occur, the electoral process will be corroded. In associating the word “irregularity” with those words, Parliament 
must have contemplated mistakes and administrative errors that are serious and capable of undermining the integrity of 
the electoral process. (See Cusimano v. Toronto (City), 2011 ONSC 7271, 287 O.A.C. 355, at para. 62.) 

 
79      The assessment of whether the impact of fraud affecting the result of the election is sufficient to warrant annulling the 
election result falls within the application of the judge’s discretion under s 531. If the number of suppressed votes is 
sufficient to cast doubt on the true winner, the Court has an easier task. Absent a clear finding to that effect, the more difficult 
question is whether the fraud, corrupt or illegal practice, if proven, was sufficiently serious to call the integrity of the election 
process into question. 
 
80      The applicants cite American jurisprudence for the notion that election results may be overturned where fraud has 
affected the integrity of the election regardless of whether there is evidence of the number of votes affected. The American 
cases point to the difficulty in each instance of establishing how votes would have been cast if the election had not been 
overshadowed by irregularities or electoral fraud. But in each case it was found to matter whether doubt had been cast on the 
outcome even if the contestants could not prove that they would have been elected but for the fraud or irregularity: Penta v 
City of Revere 8 Mass L Rep 106 at fn 20 (Mass Super Ct 1997), 1997 Mass Super LEXIS 62; Gooch v. Hendrix, 851 P.2d 
1321 (U.S. Cal. Sup. Ct. 1993) at p 1331, 1993 Cal LEXIS 2497; Valence v. Rosiere, 675 So. 2d 1138 (U.S. La. Ct. App. 5th 
Cir. 1996) at p 1139, 1996 La App LEXIS 953; Marks v. Stinson, 19 F.3d 873 (U.S. C.A. 3rd Cir. 1994) at p 886, 1994 US 
App LEXIS 4602; Bell v. Southwell, 376 F.2d 659 (U.S. C.A. 5th Cir. 1967) at pp 662, 664, 1967 US App LEXIS 6731. 
 
81      What may constitute a corrosive effect on the integrity of the electoral process will depend on the facts of each case. I 
do not read the comments of the majority in paragraph 43 of Opitz as providing authority for the proposition that the Court 
may overturn election results in every case in which electoral fraud, corruption or illegal practices have been demonstrated. 
In that paragraph, the Supreme Court cited Cusimano v. Toronto (City), 2011 ONSC 7271, [2011] O.J. No. 5986 (Ont. Div. 
Ct.) at para 62: “An election will only be set aside where the irregularity either violates a fundamental democratic principle or 
calls into question whether the tabulated vote actually reflects the will of the electorate.” 
 
82      At paragraph 48 of Opitz, the majority cautioned that annulling an election would disenfranchise not only those 
persons whose votes were disqualified (in the context of an irregularities case) but every elector who voted in the riding. That 
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suggests, in my view, that the Court should only exercise its discretion to annul when there is serious reason to believe that 
the results would have been different but for the fraud or when an electoral candidate or agent is directly involved in the 
fraud. 
 
83      In summary, there are three steps required to annul under the Act in the context of the vote suppression allegations 
before the Court. The applicants must first demonstrate one of the four circumstances in s 524(1)(b): irregularities, fraud, 
corrupt practices, or illegal practices. Once the first step has been achieved, if even a single vote is shown to not have been 
cast due to one of the four above circumstances in a subject riding, the Court acquires the discretionary power to annul the 
results in that district under 531(2). The third step is for the Court to consider either the “magic number” test (explained in 
Opitz at paras 71-72) or another appropriate test (envisaged by Opitz at para 73) and decide whether to exercise its 
discretionary power. 
 
(5) When Must an Application to Annul be Made? 
 

84      The time limit for making an application is set out in s 527; 

527. An application based on a ground set out in paragraph 524(1)(b) must be filed within 30 days after the later of 

(a) the day on which the result of the contested election is published in the Canada Gazette, and 

(b) the day on which the applicant first knew or should have known of the occurrence of the alleged irregularity, 
fraud, corrupt practice or illegal practice. 

[Emphasis added] 

527. La requête en contestation fondée sur l’alinéa 524(1)b) doit être présentée dans les trente jours suivant la date de la 
publication dans la Gazette du Canada du résultat de l’élection contestée ou, si elle est postérieure, la date à laquelle le 
requérant a appris, ou aurait dû savoir, que les irrégularité, fraude, manoeuvre frauduleuse ou acte illégal allégués ont été 
commis. 

[Je souligne] 

 
85      Pursuant to s 526 (1) of the Act, applications must be accompanied by security for costs in the amount of $1,000, and 
must be served on the Attorney General of Canada, the Chief Electoral Officer, the returning officer of the electoral district in 
question and all the candidates in that electoral district. The Act is silent as to whether service must be effected prior to filing 
but the usual practice is for originating notices to be filed first and served later. Rule 304 of the Federal Courts Rules 
provides that an originating notice of application must be served on the respondents and proof of service filed within ten days 
of issuance of the notice. 
 
86      There does not appear to be any jurisprudence on the meaning and effect of the requirement under this Act that 
security for costs accompany the application. It was in the predecessor legislation and dates back for many years. The object 
of a similar provision, of equal long-standing, in s 60 of the Patent Act, is to deter irresponsible invalidation actions: Apotex 
Inc. v. Hoffmann-La Roche Ltd., [1980] 2 F.C. 586 (Fed. T.D.) at para 28. The amount, $1000, was no doubt a significant 
deterrent in 1900 but is clearly inadequate to serve that purpose to-day. Where the plaintiff has failed to make payment in 
proceedings under the Patent Act, the Court has been prepared to relieve against the infraction: Teva Canada Ltd. v. OSI 
Pharmaceuticals, Inc., [2012] F.C.J. No. 1670 (Fed. C.A.) at para 21. Similarly, I find that a defect under this Act may be 
cured by payment into court subsequent to the filing of the application. It is not a ground for dismissing the application at this 
stage of the proceeding. 
 
87      The time-limit in s 527 is mandatory. The Act does not allow for the exercise of discretion by the Court to extend the 
time within which an application may be brought. This was also the rule for the similar provision in the predecessor 
legislation, s 12 of the Dominion Controverted Elections Act: Money v. Rankin, [1909] O.J. No. 75 (Ont. C.P.) at paras 9-10. 
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88      Parliament’s intent appears to be that such applications should be brought and dealt with without delay. The 
respondent MPs and the Chief Electoral Officer observe that the Act contemplates the filing of applications on the basis of 
mere allegations before they can be substantiated, in order to meet the limitation period. This may have the undesirable effect 
of encouraging litigation that is not well-founded but such applications may, of course, be withdrawn if evidence to support 
them is not uncovered. 
 
89      Where 527(a) does not apply, as here, the thirty day limit begins to run only when the occurrence was discovered or 
was reasonably discoverable in the circumstances. There is no outside time-limit in the Act for bringing an application on 
freshly discovered grounds, other than that presumably imposed by the Parliamentary term as the matter would then become 
moot when another election was convened. 
 
90      In interpreting s 527(b), the Court should seek to find a balance between the objective of discouraging untimely 
applications that have no prospect of success and those that address serious concerns with the integrity of the electoral 
process. 
 
(6) Section 527, “knew or should have known” 
 

91      The legislation leaves the door open for an application that is brought within thirty days of the day when the elector or 
candidate “knew or should have known” of the occurrence (in French, “a appris, ou aurait dû savoir”). The language “knew 
or should have known” allows for some flexibility in determining on the evidence when the applicant had actual or imputed 
knowledge of the occurrence sufficient to start the 30 day deadline running. 
 
92      The first part of the phrase “knew or should have known” refers to actual knowledge on the part of the applicant. The 
words “or should have known” impose an objective standard. Prothonotary Milczynski described that aspect of the test in 
Bielli, supra, at para 22: 

What an applicant “should have known” is a factual inquiry, guided by the principles developed in the case law with 
respect to discoverability and the reasonable inferences that can be drawn from the facts and surrounding circumstances 
of a particular case. It is not a determination based on the subjective or individual perception or experience, but what is 
reasonable to conclude regarding what a person ought to have known in the circumstances. 

 
93      It is a question of fact for the court to determine whether an applicant knew or should have known of the event earlier 
and brought the application in a more timely manner. 
 
94      Having set out the legal framework that governs this decision, I will now turn to the issues in this case beginning with 
the motions that remained outstanding at the start of the hearing. 
 
IV. Analysis 
 
A. Preliminary motions 
 
(1) Was there maintenance and champerty by the Council of Canadians? 
 

95      At common law, maintenance is the promotion or support of contentious legal proceedings by a stranger who has no 
direct concern in the proceedings. It consists, usually, in financial assistance to bear the whole or part of the cost of the action 
or in saving a litigant expenses that might otherwise be incurred. Champerty is an aggravated form of maintenance in 
unlawfully maintaining an action in consideration of an agreement to receive part of anything that may be gained as a result 
of the proceedings, or some other profit: Woroniuk v. Woroniuk, [1977] O.J. No. 2424 (Ont. Master) at para 9, citing 
Fleming, Law of Torts, 3rd ed., pp. 592-3. 
 
96      The concept of maintenance and champerty has been preserved in some provincial legislation (An Act respecting 
Champerty, RSO 1897, c 327) and remains an active common law doctrine in some provinces and in Federal Court practice: 
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see for example, Fredrikson v. Insurance Corp. of British Columbia, [1986] B.C.J. No. 366 (B.C. C.A.); Ernst & Young Inc. 
v. Chartis Insurance Co. of Canada, 2012 ONSC 5020 (Ont. S.C.J.) at para 146; Tacan v. Canada, 2003 FC 915 (F.C.) at 
paras 6-11. 
 
97      Where the concept remains alive, two requirements are necessary. The first is that the party must have an “improper 
motive” in maintaining the action. The second is that the plaintiff must be otherwise not disposed to enforce its legal rights 
against the defendant, but for the “officious intermeddling” of the maintainer: McIntyre Estate v. Ontario (Attorney General) 
(2002), 61 O.R. (3d) 257 (Ont. C.A.) [McIntyre Estate]; Buday v. Locator of Missing Heirs Inc. (1993), 16 O.R. (3d) 257 
(Ont. C.A.); Stetson Oil & Gas Ltd. v. Thomas Weisel Partners Canada Inc., [2009] O.J. No. 1264 (Ont. S.C.J. [Commercial 
List]). 
 
98      The respondent MPs’ motion alleged that the applicants in this case were enlisted to serve as surrogates for the 
Council, an organization said to have a long-standing animus against the Conservative Party of Canada. They asserted that 
the Council was profiting by these applications in that it was conducting fund-raising activities in support of the applicants 
and benefited from the increased profile that it had gained from this case. 
 
99      The respondent MPs claim that the Council has an advantage as it is not subject to the rules on political party 
financing. While that may be true, the applicants reply, the Council is not a registered charity and contributions in its hands 
are fully taxed whereas contributions to the Conservative Party, which may be used to pay the respondent MPs’ costs for this 
litigation, are subsidized by as much as 75% by the taxpayer (Income Tax Act, RSC 1985, c 1 (5th Supp), s 127(3); Canada 
Elections Act, s 438(3)). 
 
100      In support of the motion, the respondent MPs filed the affidavit of Peter J. Henein, a lawyer with the firm that is 
counsel to the respondent MPs in these proceedings, to which were attached 84 exhibits consisting of some 700 pages of 
documentary material taken from the Council’s website, news reports, press releases and other sources. Much of the content 
of the 118 paragraphs of the affidavit consists of statements alleging political motivations on the part of Maude Barlow, the 
Council’s National Chairperson, and Steven Shrybman, counsel for the applicants in these proceedings and of record for the 
Council in other proceedings. It is alleged, among other things, that the litigation in this case was motivated by animus 
against Prime Minister Stephen Harper and the Conservative Party of Canada and that the Council was closely associated 
with the New Democratic Party and labour unions. 
 
(a) Is Mr. Henein’s affidavit admissible? 
 

101      As noted above, a motion was brought by the applicants to strike the Henein affidavit on the ground that it was 
contrary to Rule 82 of the Federal Courts Rules. The motion to strike was withdrawn without prejudice to the applicants’ 
right to impugn the evidence at the hearing. 
 
102      Rule 82 provides as follows: 

82. Except with leave of the Court, a solicitor shall not both depose to an affidavit and present argument to the Court 
based on that affidavit. 

82. Sauf avec l’autorisation de la Cour, un avocat ne peut à la fois être l’auteur d’un affidavit et présenter à la Cour des 
arguments fondés sur cet affidavit. 

 
103      The Rule has been applied not just to counsel of record but also to members of the same law firm that represents one 
of the parties before the Court: Addo v. OT Africa Line, 2006 FC 1099 (F.C.). 
 
104      In applying the Rule, the Court may accept an affidavit from a member of the firm of solicitors representing a party 
on a motion where the affidavit is restricted to non-controversial matters such as the furnishing of undisputed documents or 
the recitation of undisputed facts. However, where such affidavits go further and include matters that are disputed or 
controversial or are expressions of opinion or state of mind, the Court will be reluctant to accept or give weight to such 
evidence: AB Hassle v. Apotex Inc., 2008 FC 184 (F.C.) at para 46. 
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105      As discussed by Stratas JA in Pluri Vox Media Corp. v. R., 2012 FCA 18 (F.C.A.) at paras 3 to 13, the purpose of 
Rule 82 is to prevent, as much as possible, “the invidious circumstances that can arise when lawyers act as both witnesses 
and advocates in the same matter” (para 3). In that case, the affidavit was admitted given the uncontroversial nature of the 
exhibits and their minimal importance to the motion. That is not the case here. Mr. Henein’s affidavit goes directly to the 
substance of the motion and to the merits of the applications. 
 
106      The Court may have been inclined to overlook the Rule 82 difficulty with Mr. Henein’s affidavit had it been confined 
to the facts supporting the motion. The purpose of an affidavit is to adduce facts relevant to the dispute without gloss or 
explanation: Quadrini v. Canada (Revenue Agency), 2010 FCA 47 (F.C.A.) at para 18. However, the Henein affidavit is 
replete with statements of opinion, argumentation, allegations against opposing counsel and conclusions of law on the very 
issues which are before the Court for determination. 
 
107      The usual remedy for an affidavit that contains portions that are tendentious, opinionated and argumentative is to 
strike out those portions upon a motion prior to the hearing: Deigan v. Canada (Attorney General) (1996), 206 N.R. 195 
(Fed. C.A.). Where the arguments and conclusions of law are unseverable the entire affidavit should be struck: Van 
Duyvenbode v. Canada (Treasury Board - Department of Indian Affairs & Northern Development), 2009 FCA 120 (F.C.A.). 
That was not done in this case due to the pre-hearing arrangement between the parties not to cross-examine each others’ 
deponents and withdrawal of the motion to strike the Henein affidavit. But in my view the content of the affidavit, other than 
as a vehicle to introduce the exhibits, was improper and I will exercise my discretion to give it no weight or probative value. 
The exhibits remain part of the record. 
 
(b) Conclusion on maintenance and champerty 
 

108      There is no maintenance if the alleged maintainer had a legitimate motive and was not acting maliciously: Adi v. 
Datta, 2011 ONSC 2496 (Ont. S.C.J.) at para 54. The respondents allege that the Council’s motive in providing financial 
assistance to the applicants is to attack the Conservative Party of Canada and the Government of Prime Minister Stephen 
Harper. 
 
109      It appears from the record, including certain of the exhibits attached to the Henein affidavit, that throughout its 
existence, the Council has been a consistent critic of government actions whatever party was in office. I was taken to several 
examples where the Council had unkind things to say about the former Liberal Government. I was not therefore, convinced 
that the Council’s motivations in indemnifying the applicants against costs in this case were driven by a particular animus 
against the current Prime Minister and his party, as opposed to the broader public interest in clean elections. 
 
110      Even if the Council’s motives in supporting the applications were politically partisan they would not be grounds for 
dismissal of these applications. At best, while I consider it doubtful, the allegations might support an independent cause of 
action against the Council by the respondent MPs: Kroeker v. Harkema Express Lines Ltd. (1973), 2 O.R. (2d) 210 (Ont. 
H.C.) at para 5, citing Skelton v. Baxter, [1916] 1 K.B. 321 (Eng. C.A.) at p 326. They do not constitute eligible grounds 
under s 531(1) of the Act (”vexatious, frivolous, or not made in good faith”) which refer to the motives of the applicants 
themselves. Their motives have not been impugned in these proceedings. Therefore, even if the conduct of the Council was 
seen to be “offic ious intermeddling” to the degree that it may be actionable, the Court would have no jurisdiction to dismiss 
these applications. 
 
111      As a general rule, the Courts will not concern themselves with how a lawsuit is funded: Jacobi v. Newell (County) 
No. 4, [1992] A.J. No. 1087 (Alta. Q.B.). Maintenance and champerty may still have some relevance to-day in the context of 
disputes between private parties over contractual arrangements and property rights. The concepts are inconsistent, in my 
view, with the recognition in modern society of the role of non-governmental organizations in facilitating access to justice 
and the validity of alternative arrangements for funding litigation, such as contingency fees: McIntyre Estate, above. The 
costs of litigating, particularly when facing wellresourced respondents, are formidable. 
 
112      Here, the applicants have no prospect of financial reward from these proceedings and there are issues of broad public 
interest at stake. It is doubtful that they would have had the financial ability to bring these applications on their own without 
support from some agency. The ability of citizens to bring matters before the courts in the public interest should not be 
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deterred: Lavigne v. O.P.S.E.U., [1987] O.J. No. 653 (Ont. H.C.) [Lavigne] at para 106, rev’d but aff’d as to costs [1989] O.J. 
No. 95 (Ont. C.A.) at paras 100-107, appeal judgment aff’d [1991] 2 S.C.R. 211 (S.C.C.). 
 
113      There is no evidence that the applicants acted for any reason other than to assert their rights to a fair election as 
Canadian citizens and electors. 
 
114      The fundamental aim of the law of champerty has always been to protect the administration of justice from abuse. It 
is not an abuse of the Court’s process for an elector, with or without the support of a non-governmental organization, to bring 
an application to contest an election where there is evidence of an attempt to affect the results of that election through fraud. 
This is particularly true where the right to bring the application arises by statute and does not find its basis in any agreement 
with the third party: S. (J.E.) v. K. (P.) (1986), 55 O.R. (2d) 111 (Ont. Dist. Ct.). 
 
115      Thus, even had I accepted the Henein affidavit as admissible and of probative value, I would dismiss the motion to 
strike the applications on the ground of champerty. The motion was, in my view, an attempt to derail these applications 
before they could be heard and determined on the merits and was brought without justification. 
 
(2) Are the Applications Statute-Barred? 
 

116      The Election was held on May 2, 2011. The Election results for the ridings in question were published in the Canada 
Gazette between May 17, 2011 and May 26, 2011 
 
117      The applications were filed on March 23, 2012 [Burkhart (Saskatoon-Rosetown-Biggar), Reid 
(Elmwood-Transcona), McEwing and Kerr (Winnipeg South Centre), and Ferance and Walsh Craig 
(Nipissing-Timiskaming)] and March 26, 2012 [Kafka (Vancouver Island North), and Parlee (Yukon)]. The respondent MPs 
submit that they are out of time as they were not filed within 30 days of the date on which the applicants knew or ought to 
have known of the occurrence of the fraud or the corrupt or illegal practice relating to the telephone calls. Even if the 
applicants did not know of these until the media reports appeared in February 2012, by the respondent MPs’ calculation they 
still missed the 30 day limitation period, in part because 2012 was a leap year. 
 
118      The respondent MPs argue also that because the applications were not initially accompanied by the security for costs 
required by the statute they did not become complete until those sums were paid, after the 30 days were up, and thus were not 
“filed” within time. As noted above, I find that the Court can relieve against any such failure to make payment and in the 
present case I consider any delay in that respect to have been cured. 
 
119      The applicants’ evidence is that while they knew of the calls they had received on or before May 2, 2011, they did not 
suspect that the calls were attempts to mislead them until the story of the investigation broke in the national media on and 
after February 22, 2012. There is evidence that the CBC reported that Elections Canada was warning voters to ignore false 
information about polling station changes before the polls opened on May 2, 2011 and evidence of several media reports after 
the Election. The evidence does not establish how widely those reports were disseminated, how often they were repeated by 
media outlets or whether they were published by local news media. There is no evidence that the applicants saw or heard any 
of these early news reports. 
 
120      The applicants say that they did not know that the calls they received were not from Elections Canada or candidates 
at the time they were received. They did not discover that the calls were false and maliciously motivated until: in the case of 
the applicants Ferance, Walsh Craig, Kafka, and McEwing, late February 2012, and for Parlee, Reid, and Kerr, early March 
2012. Kay Burkhart, applicant in the district of Saskatoon-Rosetown-Biggar, is silent on when she became aware of the 
occurrence. Supporting affidavits from Gail Nardi (Yukon) and Christopher Lanctot (Saskatoon-Rosetown-Biggar) also state 
that they became aware of the occurrence in early March. As none of the applicants and supporting electors were 
cross-examined on their affidavits this evidence remains uncontroverted. 
 
121      The Supreme Court expressed the concern in Opitz, at para 56, that Part 20 of the Act “... should not be taken by 
losing candidates as an invitation to examine the election records... in the hopes of getting a second chance”. This is not such 
a case. These applications do not constitute an abuse of s 524. They are brought out of legitimate concerns that the electoral 
process was violated by persons seeking to suppress the applicants’ votes. 
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122      The respondent MPs rely on Hilton v. Norgaard, [1992] B.C.J. No. 1742 (B.C. S.C.). In that case, several town 
council members sought the disqualification of the mayor on conflict of interest grounds. The council members had been 
aware of the grounds for the application for some considerable time but delayed in bringing their application until they had 
obtained legal advice that they had sufficient information to proceed. That situation bears little resemblance to the facts of 
this matter. 
 
123      In this instance, the applicants were not put on notice of the fraud by their awareness of the calls that they had 
received. Nor were they aware of the fact that those calls were part of an orchestrated campaign of misdirection. That fact 
was not readily discoverable by them with a reasonable exercise of diligence within thirty days of the occurrence. The 
applicants bore no individual responsibility to make in-depth inquiries about the calls they had received. 
 
124      The Court is unable to make a finding that the applicants knew or ought to have known of the fraudulent occurrences 
prior to the media reports that began on or about February 22, 2012. It would have taken some time for those reports to be 
disseminated widely in Canada. There is no evidence before me that the applicants knew of the complaints that were reported 
in the immediate aftermath of the election. It is not reasonable to expect that the average Canadian elector would have 
understood that the calls received on or before May 2, 2011 were not from Elections Canada until they saw the national 
media reports and made the connection between the calls they received and the investigations. 
 
125      The evidence is not clear as to precisely when the applicants became aware of the misrepresentations. Several of them 
took steps to obtain or to attempt to obtain their phone records and contacted Elections Canada to make complaints after they 
learned of the news stories. This was, I infer, the result of a dawning awareness that there had been a fraudulent attempt to 
divert them from their proper polling station. It was only in the latter stages of this process that they realized what had 
occurred. 
 
126      I accept that strict compliance with the time limitations is required to ensure that frivolous applications to annul 
elections are not made as a form of entertainment. That is a concern that I think carries more weight when the grounds of 
invalidity are “irregularities”. This is not such a case. Where electoral fraud is alleged and substantiated, the Court should be 
reluctant to deny the applicants a hearing on what may appear to be a technical, procedural ground advanced by a party that 
has an interest in preserving the result. 
 
127      If I am wrong in my assessment, I would prefer to err on the side of the applicants given the resources invested to 
date and the importance of the public interest in this case. In the circumstances, I am not prepared to find that the applicants 
are out of time to bring these applications. 
 
(3) Should the opinion evidence of Mr. Graves be struck? 
 

128      Mr. Graves is the founder and President of EKOS Research Associates Inc., a public policy, survey and research firm. 
Mr. Graves’ evidence (the EKOS Survey) was presented as that of an expert in research methodology and design, and applied 
statistical analysis. He was asked to investigate three questions: 

a. to what extent may certain voter suppression techniques have been used to influence the outcome of the 2011 election 
in the six ridings in question? 

b. did any voter suppression activities found to have taken place deliberately target electors who were supporters of a 
particular political party or parties? 

c. were any such voter suppression techniques and activities effective in discouraging those who would have otherwise 
voted from casting a ballot? 

 
129      EKOS conducted a survey between April 13 and 19, 2012 using Interactive Voice Response (IVR) technology, which 
selects respondents through random digit dialing (RDD) and allows respondents to enter their responses through the use of 
the keypad on their telephones rather than speaking with an interviewer. The results of the survey, analysis and conclusions 
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were presented in a report, completed on April 23, 2012 and revised on October 24, 2012, which was attached as an exhibit to 
Mr. Graves’ affidavit and tendered as expert opinion evidence. 
 
130      To be admissible, expert opinion evidence must meet the four part test set out in R. v. Mohan, [1994] 2 S.C.R. 9, 
[1994] S.C.J. No. 36 (S.C.C.) [Mohan], at para 17: 

Admission of expert evidence depends on the application of the following criteria: 

(a) relevance; 

(b) necessity in assisting the trier of fact; 

(c) the absence of any exclusionary rule; 

(d) a properly qualified expert. 

 
131      The relevance and necessity of this evidence was clear from the outset. If admitted and given probative weight, it was 
capable of supporting the annulment applications. Without it, it would have been very difficult to determine the truth of the 
allegations. No applicable exclusionary rule that would prohibit reception of the evidence was drawn to my attention. The 
respondent MPs’s challenge was directed, rather, at the fourth point: Mr. Graves’ qualifications as an expert and their 
allegations of partiality or bias. 
 
132      The respondent MPs contested Mr. Graves’ qualifications for five reasons. They contended that: he misrepresented 
his expertise; he and his company are documented supporters of the Liberal Party; he has a significant adverse relationship 
with the respondent MPs’ party; he has acted as an advocate for one of the parties in the case; and he failed to disclose 
important facts. 
 
133      On the merits of the opinion, the respondent MPs retained the services of Dr. Ruth Corbin to provide a critical 
analysis of the EKOS Survey and Mr. Graves’ evidence. 
 
134      In reply, the applicants asked Mr. Michael Adams of Environics, a competitor company to EKOS, and Dr. Maria 
Barrados, former President of the Public Service Commission and Assistant Auditor General of Canada to comment on 
Graves’ reputation in his field. Mr. Adams deposed that Graves had “always abided by the highest professional standards” 
and to his knowledge never “allowed any personal motives or predilections to have interfered.” He further commented that 
“It is not common in our industry for competitors to offer testimonials to the quality of the work of other polling companies, 
but I find the attack on Mr Graves’ [sic] so unfounded and irrelevant, in my view, to the substantive matters at hand that I am 
compelled to offer a very different view of his professional integrity.” Dr Barrados stated that Graves has always, to her 
knowledge, acted “with the utmost care, integrity and professionalism”, never allowing his personal views to find their way 
into his work. 
 
135      Evidence is not normally admissible merely to bolster the credibility or professionalism of an expert witness. In this 
case, however, I found it admissible in light of the concerted attack on Mr. Graves’ character which I ultimately concluded 
was unfair. 
 
136      Among other things, the respondent MPs argue that Mr. Graves represented himself as having a PhD, when he does 
not, while at the same time referring dismissively to Dr. Corbin, who does have a PhD, as Ms. Corbin in his reply affidavits. I 
am satisfied that Graves did not misrepresent his credentials and that any errors in that respect were those of the applicants’ 
counsel in preparing Graves’ evidence for filing. In any event, this complaint was inconsequential and the errors were 
immaterial. 
 
137      The respondent MPs allege that Mr. Graves has made negative public comments about the Conservative Party. He is, 
of course, entitled to do so as a private citizen. Some comments appear to have been taken out of context, such as a remark 
about extremists in Europe that had nothing to do with the Conservative Party. The record also shows donations by Graves to 
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Liberal Party candidates, which, again, was within his democratic rights. The respondent MPs devoted a great deal of their 
cross-examination of Mr. Graves on his affidavit evidence to exploring these matters. In my view, they did not speak directly 
to the question of his impartiality as a witness. 
 
138      When given an opportunity at the hearing to cross-examine on the substance of Graves’ sur-rebuttal affidavit, the 
MPs counsel persisted in focusing on the details of the modest contributions he had given to Liberal Party candidates. They 
did not dwell on the contribution he had given to a Conservative candidate. In any event, this added nothing of value to the 
record that was already before the Court. I note that Graves is not alleged to have had any relationship with the Liberal 
candidates in the subject ridings and he does not carry out polling for political campaigns. 
 
139      The respondent MPs also alleged that Graves has a strong financial interest in the outcome of these proceedings, in 
that government funding for polling by his firm was cut by more than 80% when the Conservative Party formed the 
government. That appears, at first impression, to be significant but this work, he stated, was never a major part of his business 
and that assertion was not rebutted. 
 
140      The Supreme Court has stressed the role of trial judges in excluding unsuitable expert witnesses: Mohan, above; R. c. 
J. (J.-L.), 2000 SCC 51 (S.C.C.) at paras 28, 47; Dulong v. Merrill Lynch Canada Inc. (2006), 80 O.R. (3d) 378 (Ont. S.C.J.) 
at para 9; The Federal Courts Rules, SOR/98-106, Rule 52.2, Schedule, Code of Conduct for Expert Witnesses and 
jurisprudence also speak to the importance of impartiality. 
 
141      The courts have drawn a distinction between the impartiality of the expert’s testimony and the question of 
independence. It is not essential that the expert be independent of the party that calls the witness so long as the opinion given 
is impartial: Eli Lilly Canada Inc. v. Hospira Healthcare Corp., 2010 FCA 282 (F.C.A.) at paras 8-9. The cases cited by the 
respondents all deal with the objectivity of the expert’s opinion, not activities outside the retainer such as those they have 
complained of in this instance: see for example Bank of Montreal v. Citak, [2001] O.J. No. 1096 (Ont. S.C.J. [Commercial 
List]), where the expert explicitly told the Court that “in every matter of litigation, I always take the position of advocate for 
my client” (para 6). 
 
142      In Es-Sayyid v. Canada (Minister of Public Safety and Emergency Preparedness), 2012 FCA 59 (F.C.A.) at para 43, 
the Federal Court of Appeal expressed grave concerns about the objectivity of the opinion presented because of the author’s 
editorial comments which were found therein - “editorial comments [...] using language that is gratuitous, intemperate and 
ideological”. The type of blatant ideological bias that the Court found offensive in that opinion is not found in the present 
matter. Rather, Graves’ opinion is expressed in cautious terms with recognition of the limitations of the technology employed 
in the survey. 
 
143      The respondents assert that Mr. Graves claims to be an expert in fourteen different areas, too many for true expertise, 
and that his comments about the lawfulness of the telephone calls usurp the role of the Court. I agree with the applicants that 
the number of areas of expertise claimed is not a concern; what matters is expertise or lack of it in the area in question. It is 
trite law that expert witnesses should not give opinion evidence on matters for which they possess no special skill, knowledge 
or training, nor on matters that are commonplace, for which no special skill, knowledge or training is required: Johnson v. 
Milton (Town), 2008 ONCA 440 (Ont. C.A.) at para 50. 
 
144      The “ultimate issue” rule no longer applies to exclude opinion evidence: Cooper v. R. (1979), [1980] 1 S.C.R. 1149 
(S.C.C.); Benoit v. Canada, 2002 FCT 243 (Fed. T.D.) at para 136; Stetson Oil & Gas Ltd. v. Stifel Nicolaus Canada Inc., 
2013 ONSC 1300 (Ont. S.C.J. [Commercial List]) at para 63. Graves’ remarks about the lawfulness of the calls are irrelevant 
to his findings. They did not interfere in any way with the Court’s ability to assess his methodology and decide whether his 
data, analysis and opinions satisfied the applicable legal test. 
 
145      Comments Graves had made on his Twitter account could, at first impression, be construed as supporting a finding 
that he had decided on his conclusion before beginning the study. On a closer examination, I find that they show him 
discussing whether analysis of the data would show a voter suppression effect, then progressing towards hoping to find such 
an effect. Some of the tweets, in sequence, say for instance: “That is why I don’t know if it is testable and I am agnostic as to 
impacts.”; “From what I understand so far I think the hypothesis of effects is testable. I am not sure what the results would 
be.”; “I think one could actually design a statistical test that would give some guidance on this. I am agnostic as to answers.”; 
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“Damn! maybe it wasn’t the polls that were off after all. Maybe it was the election.” They gave me some concern but I was 
ultimately satisfied on his evidence as a whole, particularly his acknowledgement of the weaknesses of the methodology that 
he had validly arrived at his conclusion through a genuine analysis of the data. 
 
146      In arriving at a conclusion on the admissibility of this evidence, I have not overlooked the fact that Graves 
demonstrated a lack of common sense and respect for the Court when he testified. When asked to step outside during a 
discussion which the Court had with counsel, he chose to follow the live report of that discussion by journalists in the 
courtroom. I have reviewed the transcript of what was said during that discussion and am satisfied that it did not have a 
material effect on his testimony. As noted above, I was not persuaded that the line of cross-examination being pursued by 
counsel was relevant. I also recognize that Mr. Graves was given no instruction not to access the reporters’ live transmission 
from the courtroom nor were the journalists instructed not to report what was said in his absence. Nonetheless, this showed 
poor judgment on Mr. Graves’ part for which he subsequently apologized to the Court. 
 
147      Having reviewed the arguments and the lengthy cross-examination of Mr. Graves in the record I was not persuaded 
that the respondent MPs had made out a case that he was not qualified to carry out the survey he was retained to conduct or 
that his opinion reflected partiality. The respondents have not attacked Mr. Graves’s professional opinions but his personal 
views and motivation in accepting the retainer. I was satisfied that he had objectively presented the challenges and limitations 
of the survey methodology in his report. I find that his opinion evidence meets the standard for admissibility set out in 
Mohan, above. For that reason, I dismiss the motion to disqualify Mr. Graves and strike his evidence. I will have more to say 
about the weight I have given his evidence below. 
 
B. Admissibility and weight of the evidence 
 

148      As the applicants acknowledge at the outset of their argument, these applications raise difficult questions concerning 
how they might establish, and how the court is to determine, the effect of the activities carried out by those who are 
responsible for making the misleading telephone calls. The applicants were constrained by a number of factors including 
time, resources and the secrecy of the ballot. 
 
(1) Evidence of the applicants 
 

149      The affidavit evidence of each of the applicants themselves is similar. In most cases, the applicants or their spouses 
received a telephone call prior to the election from someone purporting to be calling from the Conservative Party of Canada. 
They were asked whether the Conservative Party could rely on their support in the election. The applicants or their spouses 
told the callers that they would not be voting for the Conservative Party. Just before or on the election day, all but one of the 
applicants received a second telephone call, either live or recorded, purporting to be from Elections Canada, in which they 
were advised that their polling station had changed. 
 
150      The calls identified an incorrect polling station location. Some of the calls were made after the applicants had already 
voted. In the other cases, the applicants checked the information or knew that it was incorrect. Similar evidence is provided 
by several other individual electors who have sworn affidavits in these proceedings. 
 
151      Collectively, the applicants’ uncontradicted evidence is that they regarded the misdirecting calls as erroneous and 
only learned from the media coverage in February and March of 2012 that the calls were likely part of an orchestrated 
campaign to suppress their votes. In no case did the calls “affect the result” for the current applicants in the sense that they 
were prevented from actually voting. Ms. Bielli, the applicant in the seventh and withdrawn application, had deposed that this 
was the effect of the call she received. 
 
(2) The ITO evidence 
 

152      As noted above, public disclosure of Mathews’ Information to Obtain production orders in relation to the 
investigation into the electoral offences in Guelph is largely responsible for having alerted the applicants to the significance 
of the calls that they received. Subsequently, another nine ITOs were disclosed as the Commissioner of Canada Elections 
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continued his investigation into the allegations of violations of the Act across the country. 
 
153      Efforts by the applicants to obtain evidence from the Commissioner and his staff with regard to their inquiries were 
met with a certificate under s 37(1) of the Canada Evidence Act asserting public interest privilege in the protection of the 
information on the ground, among others, that non-disclosure was necessary to protect the integrity of the ongoing 
investigations. The ITOs became public records, with redactions, following issuance and execution of the production orders. 
 
154      Copies of the production orders and supporting ITOs that are in the public record of the issuing courts were made part 
of the record in these proceedings as exhibits to affidavits. The respondent MPs agreed to their filing as a matter of 
expediency but reserved their right to object to the relevance, admissibility and weight of the content if the records were 
admitted. Additional evidence of the complaints received by Elections Canada and subject to the Access to Information Act, 
RSC 1985, c A-1, was introduced through the record of the Chief Electoral Officer (the Babin Affidavit). 
 
155      At the hearing the respondent MPs objected to any consideration being given to the content of the ITO’s on the 
ground that much of it was irrelevant, the information was inherently untrustworthy, it constituted double hearsay and was 
therefore presumptively inadmissible, and the necessity of relying upon it had not been established. 
 
156      The information is double hearsay because much of the content of the ITOs consists of statements made by 
complainants and other persons interviewed to the investigators. The ITOs were attached as exhibits to the affidavits of 
persons with no personal knowledge of the content and neither the complainants nor the investigators were available for 
cross-examination. As a general principle, affidavits (e.g., here the sworn ITOs) produced as attachments to the affidavits of 
others are not given the same weight: 594872 Ontario Inc. v. R. (1992), 55 F.T.R. 215 (Fed. T.D.) at para 14; McLaughlin v. 
Canada (Attorney General), 2012 FC 556 (F.C.) at para 9. 
 
157      The traditional formulation of the hearsay rule is that evidence of a statement made to the recipient by a declarant 
who is not a witness in the proceedings is inadmissible hearsay when the purpose of the evidence is to establish the truth of 
the contents of the statement. It is not hearsay, and hence not inadmissible, where the purpose of the evidence is not to 
establish the truth of the contents of the statement, but only to prove that the statement was made. Thus much of the content 
of the ITOs and the Babin Affidavit would be admissible at common law under the traditional hearsay rule at least for the 
limited purpose of establishing the fact that complaints were made to Elections Canada that misleading calls had been 
received on election day. 
 
158      In R. v. Khan, [1990] 2 S.C.R. 531, [1990] S.C.J. No. 81 (S.C.C.), R. v. Smith, [1992] 2 S.C.R. 915, [1992] S.C.J. No. 
74 (S.C.C.), and R. v. Khelawon, 2006 SCC 57, [2006] 2 S.C.R. 787 (S.C.C.), the Supreme Court has simplified the law of 
hearsay. If hearsay evidence does not fall under one of the established exceptions to the rule, it may still be admitted if the 
indicia of reliability and necessity are established. 
 
159      In my view, necessity is not an obstacle to admissibility in this case given the limited sources of evidence available to 
the applicants and the objection raised by the Commissioner of Elections to the examination of his investigators. The 
evidence would not otherwise be available to the Court. I am also satisfied that the information collected by Public Officers 
employed to conduct investigations into electoral fraud and contained in their sworn statements is reliable. I consider that the 
evidence is, therefore, admissible under the principled exception to the hearsay rule. 
 
160      The ITOs contain references to information received from telecommunications service providers in response to the 
production orders. This is information maintained in the ordinary course of the business of these corporations. The 
information became part of court records when produced and filed in the form of returns in response to the production orders. 
There was no suggestion in these proceedings, that the information set out in the ITOs was inaccurate or unreliable. 
 
161      The ITOs are also admissible, in my view, under the public documents exception to the hearsay rule. At common law, 
documents may be admissible on two bases, the principled exception to the hearsay rule (Khan, above), and by reason that 
the document is a public document. The principles of necessity and reliability underlie both: R. v. C. (W.B.), [2000] O.J. No. 
397 (Ont. C.A.) at paragraph 30; R. v. Semigak, 2007 NLTD 34 (N.L. T.D.) at paragraph 14. Section 24 of the Canada 
Evidence Act permits the introduction of copies of public documents but is not an exclusive code with respect to their 
admissibility. 
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162      As stated by Laskin J.A. in R. v. P. (A.), [1996] O.J. No. 2986 (Ont. C.A.) at para 14: 

At common law statements made in public documents are admissible as an exception to the rule against hearsay 
evidence. This exception is “founded upon the belief that public officers will perform their tasks properly, carefully, and 
honestly.” Sopinka et al. The Law of Evidence in Canada (1992), p. 231. Public documents are admissible without proof 
because of their inherent reliability or trustworthiness and because of the inconvenience of requiring public officials to 
be present in court to prove them. Rand J. commented on the rationale for the public documents exception to the hearsay 
rule in Finestone v. The Queen (1953), 107 C.C.C. 93 at 95 (S.C.C.): 

The grounds for this exception to the hearsay rule are the inconvenience of the ordinary modes of proof and the 
trustworthiness of the entry arising from the duty, and that they apply much more forcefully in the complex 
governmental functions of today is beyond controversy. 

 
163      The sworn statements of the Public Officers conducting investigations on behalf of the Commissioner, filed in court 
in support of applications for production records, satisfy the criteria for the admissibility of public documents recognized in 
the jurisprudence. They were made by a public official, in the discharge of a public duty with the intention that it serve as a 
permanent record, and are available for public inspection: R. v. Semigak, 2007 NLTD 34 (N.L. T.D.) at paragraph 14. The 
attachments to the Babin Affidavit, consisting of information maintained by Elections Canada, are admissible under either the 
public documents exception or the business records exception to the hearsay rule. 
 
164      The initial ITOs refer predominantly to information received from electors in Guelph and several other Ontario cities. 
In the ITO to obtain the 7th, 8th and 9th production orders relating to the records of three telecommunications service 
providers, Investigator Mathews describes the trail that he had pursued in the Guelph inquiry from his first interviews with 
complainant electors following the election in May 2011 through to identifying the source of the calls and the purchase of the 
automated call services. The automated messages received followed the pattern below which was retained as an audio file by 
one of the Guelph complainants: 

This is an automated message from Elections Canada. Due to a projected increase in poll turnout your voting location 
has been changed. Your new voting location is at the Old Quebec Street mall at 55 Wyndham Street North. Once again, 
your new poll location is at the Old Quebec Street mall at 55 Wyndham Street North. If you have any questions please 
call our hotline at 1-800-434-4456. We apologize for any inconvenience that this may cause. 

 
165      The message was repeated in French. The Old Quebec Street Mall location was a polling station for voters living 
within walking distance in the immediate area. It was a considerable distance from the complainants’ homes, whereas their 
correct polling station was, generally, within 1,000 metres. 
 
166      There was an immediate reaction to the misleading telephone calls from electors who had already voted at their local 
polling stations and from others who had taken the message at face value and made their way to the Old Quebec Street Mall 
location. The local Returning Officer’s office was inundated with calls from voters who had received the misleading 
messages. 
 
167      An estimated 150 and 200 voters were misdirected to the Old Quebec Street Mall. Among this number were elderly 
or disabled voters and others with children in strollers. Some of the misdirected electors tore up their voter identification 
cards when they found that they could not vote there. Others, who were determined to vote, had difficulty getting to their 
correct poll in time. 
 
168      The complainants interviewed by Mathews had received previous calls from the Conservative campaign inquiring 
about their voting intentions and had indicated that it would not be the Conservative candidate. 
 
169      The ITO explains that Mathews’ investigation traced the source of the Guelph calls to a pre-paid mobile phone used 
to engage the services of RackNine, Inc. to transmit the misleading polling station messages to 6,737 telephone numbers in 
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the Guelph area early on May 2, 2011. Instructions to transmit a similar message purporting to come from the Liberal party 
candidate, between 2 a.m. and 4:45 a.m. on election day, to the same numbers, were deleted before they could be acted upon. 
 
170      RackNine is a voice broadcasting vendor providing digital Voice over Internet Protocol (VOIP) calling technology. 
During the election campaign in 2011, RackNine was under contract to the Conservative Party not to provide its services to 
any other political party. RackNine also did voice broadcasts for the campaign of the CPC candidate in Guelph. 
 
171      The individual originating the misleading calls used a false name and address in communicating with RackNine and 
used anonymous proxy servers based in Saskatchewan and the United States to pay for the service through the online 
payment service PayPal. The pre-paid mobile phone was registered with a false name and address and the subscriber paid for 
the RackNine service through Paypal using non-reloadable Visa and Mastercard pre-paid cards bought anonymously at drug 
stores in Guelph. There was no suggestion made before me that RackNine was aware that its automated call services were 
being used for an improper purpose. Once the account was established, instructions, including the messages to be transmitted, 
were communicated to the RackNine servers via the Internet. 
 
172      Mr Mathews ascertained that the Internet Protocol (IP) or computer address used by the originator of the misleading 
messages was associated with a second IP address in RackNine records used for voice broadcast orders from the Deputy 
Campaign Manager for the Conservative candidate in Guelph. CPC records indicate that the same IP address was used to 
access the CPC Constituency Information Management System (”CIMS”) database by 5 volunteers supporting the 
Conservative candidate in Guelph. Access to CIMS was limited to those who had been approved to have access by the CPC 
and who had been issued unique passwords. According to a witness interviewed by Mr. Mathews, certain participants in the 
Guelph Conservative campaign were overheard discussing making misleading or improper calls to electors during the 
campaign and setting up an auto dial arrangement for this purpose that could not be tracked back to the campaign. 
 
173      The ITO states that CIMS records indicate that a volunteer with the Guelph campaign accessed the database on April 
30, 2011 for what appeared to be three “Demon dialler” reports for the area. A “Demon dialler” report is a list of phone 
numbers which can be configured with the names of supporters and non-supporters. The CIMS record indicated that the 
volunteer downloaded the reports to the local computer he was using. The list used by a RackNine automated server to make 
the misleading calls appeared to a CPC official to be a list of identified non-Conservative supporters that was updated in 
CIMS on April 27, 2011. 
 
174      In the tenth ITO sworn on November 2012 and made public on January 15, 2013, seeking the production of records 
from Rogers Communications, Investigator John Dickson stated that he has reasonable grounds to believe that offences 
contrary to s 491(3)(d) of the Act had been committed in Newfoundland, New Brunswick, Ontario, Alberta and British 
Columbia. The ITO refers to the several other ITOs sworn by himself and Investigators John Mathews and André Thouin in 
relation to records maintained by other service providers such as Bell and Shaw and Vidéotron in Québec and to similar 
complaints of misdirection and/or annoyance telephone calls during the election period. 
 
175      Mr. Dickson states that as of October 11, 2012, 1,399 complaints had been received pertaining to 247 electoral 
districts, alleging specific occurrences of alleged improper telephone calls relating to the 2011 general election. 1,048 of 
those complaints were received following the release of what has become known as the “robocalls” story in the media on 
February 23, 2012. Of the total 1,399 complaints, 625 were reports of having been called by either a live or recorded message 
claiming to emanate from Elections Canada. The remainder could not be sure or did not know where the caller claimed to be 
from. A total of 837 complaints (the numbers overlap) were reports of harassing telephone calls purportedly from or on 
behalf of candidates. Mr. Dickson’s November ITO pertained to 45 complainants known to be Rogers subscribers in 28 
different Electoral Districts. He sets out the nature of the complaints regarding the calls received in each case and describes 
the steps taken in investigating them. 
 
176      The content of the ITOs, for the most part, is not seriously contested by the respondent MPs. There is no suggestion, 
for example, that Elections Canada contacted electors by telephone to change their polling station. It is uncontroverted that if 
a change in polling station were necessary, as happened at one station in one of the six subject ridings, that change would be 
communicated by reprinting and sending new voter information cards to electors or, for lastminute changes, through media 
broadcasts and personally by Elections Canada staff posted at the closed polling station. The complaints and the facts 
unearthed in the course of the investigations were not challenged. 

AR4994

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733971&pubNum=134173&originatingDoc=Ide5a65bded2123ade0440021280d79ee&refType=IG&docFamilyGuid=I06df23f0f4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA712E54FAE40D1CE0540010E03EEFE0


McEwing v. Canada (Attorney General), 2013 FC 525, 2013 CF 525, 2013...  
2013 FC 525, 2013 CF 525, 2013 CarswellNat 1673, 2013 CarswellNat 1674... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 27 

 

 
177      The ITO evidence confirms that there was a deliberate attempt at voter suppression during the 2011 election. 
However, the object of the Commissioner’s investigations is not to determine whether the election results in any specific 
riding were affected. While the informants swear that they believe that a person or persons unknown did wilfully prevent or 
endeavour to prevent an elector from voting, the purpose of the ITOs is to obtain evidence to establish that an offence has 
been committed, not to determine whether the commission of the offence changed the outcome in any riding. And, in most of 
the interviews conducted, complainants told the investigators that they had either voted earlier or disregarded the calls and 
voted at their usual polling stations relying on the information on their voter cards. 
 
178      There is some evidence in the ITOs that individual electors were discouraged from voting. The clearest example is in 
Guelph where poll staff reported that voters tore up their identification cards when told that they had been misdirected to the 
wrong location. A complainant in the Rivière-du-Nord district stated that he had not exercised his right to vote because of a 
misdirecting phone call. However, while complainants were interviewed in four of the six ridings that are the subject of these 
proceedings (Winnipeg South Centre, Vancouver Island North, Nipissing, Yukon), none of them indicated that they had 
failed to vote as a result of the calls. 
 
(3) Mr. Penner’s evidence 
 

179      In an effort to explain how political parties organize and use telephone calls to potential electors, the applicants 
tendered the opinion evidence of Robert Penner, President and Chief Executive Officer of Strategic Communications Inc. Mr. 
Penner described himself as a political consultant with 20 years of experience in developing and implementing voter contact 
programs and other tools for federal provincial and municipal election campaigns. 
 
180      The respondent MPs objected to Mr. Penner’s evidence as unfounded and inadmissible lay opinion. I am satisfied that 
in the context of these proceedings, Mr. Penner qualifies as an expert and that his evidence meets the standard for the 
admission of opinion evidence. The evidence is helpful with respect to matters with which the Court has no experience. 
 
181      Mr. Penner explained how telephone calls were used to identify supporters and to ensure that they got to the polls. In 
this regard, his evidence was similar to that of Mr. Andrew Langhorne, the Chief Operating Officer of Responsive Marketing 
Group Inc., (”RMG”) who gave evidence for the respondent MPs. Both described the process of voter identification (Voter 
ID) during the campaign and the “Get-Out-The-Vote” (GOTV) calls on election day. 
 
182      Mr. Penner observed that the use of harassing and misleading phone calls involving misinformation about voter 
registration requirements or polling locations had become increasingly common in the United States, which had a long 
history of such tactics. To his knowledge, however, voter suppression and harassment had not been reported to be features of 
Canadian political campaigns until the 2011 election. 
 
183      In his opinion, a live or recorded call advising an elector that Elections Canada has made a last-minute change to the 
elector’s polling station location is almost certain to have been intended to suppress the vote of that elector if the call was 
made to a supporter of another party. Calls that arrive early in the morning or late at night or that are harassing in nature are 
more likely to be made by a competing party seeking to discourage support for the party falsely presented as having made the 
call. Access to a party’s central database is carefully controlled. The calls at issue in these proceedings are most likely to have 
been organized by a person or persons with: i) access to the central information system of a political party that included 
contact information about non-supporters; ii) the financial resources to contract voice and automated service providers to 
make such calls; and iii) the authority to make such decisions. 
 
184      I found the evidence of Mr. Penner helpful in that it was consistent with the picture that has emerged from the 
evidence as a whole; that there was an orchestrated effort to suppress votes during the 2011 election campaign by a person or 
persons with access to the CIMS database. 
 
(4) The evidence of Ms. Desgagné and Mr. Langhorne 
 

185      Ms. Desgagné was employed by RMG at a call centre in Thunder Bay, Ontario, prior to and during the 2011 election, 
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making Voter ID and GOTV calls on behalf of the CPC. Upon hearing media reports about misleading information 
concerning polling station locations being conveyed to electors by telephone calls, Ms. Desgagné brought concerns about the 
involvement of her call centre to the attention of the RCMP and Elections Canada. As a result, she ultimately provided an 
affidavit in April 2012 which was filed by the applicants in these proceedings. She was cross-examined by the respondent 
MPs on that and on a supplementary affidavit filed later. 
 
186      Ms. Desgagné deposed that about 3 days before the election, the RMG scripts changed. This is consistent with the 
evidence of Mr. Langhorne that the Voter ID calls ended and they began the GOTV calls. The new text mentioned revised 
polling station locations. According to Ms. Desgagné, the script did not instruct staff to say that they were calling on behalf 
of the CPC or the local Conservative candidate. Her recollection, in April 2012, was that the accuracy of the information 
provided regarding polling station locations was questioned by herself and other callers. She says she overheard another 
caller saying “I am calling from Elections Canada”. 
 
187      Ms. Desgagné’s evidence was flatly contradicted by Mr. Langhorne of RMG. He denies that his firm was either 
knowingly or unknowingly involved in conveying false information to electors. Mr. Langhorne acknowledged that during the 
Voter ID process, informat ion about non-CPC supporters is collected and provided to the CPC. Apart from Mr. Ferance, 
none of the applicants and supporting affiants received a Voter ID call from RMG in the three days prior to polling day 
according to the company’s records. Four of the applicants received no calls from RMG in 2011. Two had been called earlier 
in 2011 but were not reached. 
 
188      As the calls were completed, the Voter ID data was sent back to the CPC and deleted from RMG’s systems. It was in 
a different format and could not be used for the GOTV calls. The data used for the GOTV calls was provided by the CPC on 
or about April 29, 2011. 
 
189      During the three day period prior to Election Day, RMG’s calls were directed only at those voters who had previously 
self-identified as CPC supporters in order to remind, motivate, and, if necessary, assist, them to vote. Langhorne says that it is 
ineffective to contact someone again who has been identified as a non-supportive and that RMG, for ethical reasons, would 
have refused to participate in any effort to mislead voters about the locations at which they were to vote. Based on his 
extensive experience in election campaigns, it would be counter-productive to contact non-supporters at the GOTV stage. 
 
190      Mr. Langhorne confirmed that the RMG “GOTV script” used on the three day period including election day to 
communicate with previously identified CPC supporters included a statement that Elections Canada had changed some 
voting locations at the last moment and invited the elector to confirm the address where he or she would be voting. But the 
RMG callers were instructed to say that they were calling on behalf of the CPC. If the voter’s information about their 
assigned voting location did not match the address on their screen displayed from the GOTV Data, the callers were instructed 
to provide the local CPC campaign office phone number for the supporter to call and get clarification. 
 
191      Mr. Langhorne provided the text of a “GOTV Script” which he states Ms. Desgagné was directed to use on such 
calls. RMG determined that Ms. Desgagné made only 20 GOTV calls to persons residing in one of the subject ridings. It has 
no record of any GOTV calls to any of the applicants in these proceedings or to the other persons who have sworn supporting 
affidavits. Recordings of the 20 GOTV calls made by Ms. Desgagné to persons in the subject ridings contain no reference to 
calling on behalf of Elections Canada. The accuracy of the polling station information provided was questioned in only two 
of the calls. Both were to CPC supporters in the Elmwood-Transcona riding and the information in the script was shown to be 
correct. 
 
192      Apart from the calls made by Ms. Desgagné, RMG did not produce records of the calls that they made into the 
subject ridings, as requested by the applicants, on the ground that this would be unduly burdensome. This was not pursued by 
the applicants. All of the RMG calls were made by live callers, according to Mr. Langhorne. The data for Voter ID calls was 
provided by the CPC and returned to the CPC following the election with the additional inputs regarding supporters and 
non-supporters recorded by the callers. 
 
193      In her supplementary affidavit, Ms. Desgagné deposed that she believed that the text Mr. Langhorne provided was an 
amalgam of at least two other scripts she was directed to use, one of which referred to last minute changes of voting locations 
by Elections Canada. She believed that she was directed to use both types of script at various times during the days leading 
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up to the May 2011 election. According to Langhorne, there would have been no overlap between the Voter ID and GOTV 
scripts except possibly on April 29, 2011. 
 
194      At the hearing, counsel for the applicants advised the Court that they were not relying upon Ms. Desgagné’s 
affidavits as evidence of the source of the misleading calls. The respondent MPs vigorously contested the accuracy of her 
evidence but relied upon it to the limited extent that it was inconsistent with the evidence of the applicants and their 
supporting affiants regarding the calls that they had received. 
 
195      Ms. Desgagné’s evidence is based solely upon her recollection which, as she acknowledged in an interview 
conducted on CBC radio on February 28, 2012, was unclear. Mr. Langhorne’s evidence is supported by the RMG records and 
is consistent with the industry practices described by both himself and Mr. Penner. 
 
(5) The EKOS Survey Evidence 
 

196      As survey evidence consists of an aggregate of statements by the persons surveyed and these persons are not made 
available for cross-examination, such evidence was long considered to be inadmissible. Survey evidence was also considered 
inadmissible if the results purported to answer the ultimate question before the Court, as that was considered to be the 
exclusive domain of the trier of fact. At common law, the evidence was admissible solely to provide the foundation for an 
expert’s opinion evidence: R. v. Times Square Cinema Ltd., [1971] O.J. No. 1697 (Ont. C.A.) at para 35. 
 
197      The modern practice is to admit survey evidence, presented through a qualified expert, provided its findings are 
relevant to the issues and the survey was properly designed and conducted in an impartial manner: Mattel U.S.A. Inc. v. 
3894207 Canada Inc., 2006 SCC 22, [2006] 1 S.C.R. 772 (S.C.C.) [Mattel] at para 43. The weight it is to be given is then 
determined by the Court. 
 
198      In Canada, survey evidence has been used to determine the effect of voter registration rules on vulnerable 
populations: Henry v. Canada (Attorney General), 2010 BCSC 610 (B.C. S.C.) [Henry] at paras 411-450. Survey evidence 
has been admitted in a number of other contexts involving other public policy issues: Bedford v. Canada (Attorney General), 
2010 ONSC 4264 (Ont. S.C.J.); Carter v. Canada (Attorney General), 2012 BCSC 886 (B.C. S.C.); Chaoulli c. Québec 
(Procureur général), 2005 SCC 35 (S.C.C.); Symes v. R., [1993] 4 S.C.R. 695 (S.C.C.)). Surveys have also been used in 
trade-mark confusion cases where it is impractical to call hundreds of witnesses: Philip Morris Products S.A. v. Marlboro 
Canada Ltd., 2010 FC 1099 (F.C.) at para 259. 
 
199      The respondent MPs contend that the EKOS Survey is inadmissible hearsay as it is tendered for the purpose of 
establishing contested facts, namely the proof that actual voters were prevented from voting. The applicants, they argue, do 
not merely use it as evidence that there was a program of voter suppression, but as evidence that this program was effective 
and did suppress voters. 
 
200      The applicants submit that in dealing with fraud preventing voting, there is no readily available way to count the 
electors who did not vote other than through such a survey. They rely on the statements by the Supreme Court in Opitz at 
paragraphs 23 and 72 that the assessment under s 524 cannot involve an investigation into voters’ actual choices and that the 
evidence must not compromise the secrecy of the ballot. The only reasonable alternative, they submit, was for a qualified 
professional to conduct a survey. 
 
201      In my view, there was no question that the survey evidence was relevant. I concluded that it was admissible in 
support of Mr. Graves’ opinion subject to the principles set out in Mattel, above, that it was properly designed and conducted 
in an impartial manner. I found that the survey was “both reliable (in the sense that if the survey were repeated it would likely 
produce the same results) and valid (in the sense that the right questions have been put to the right pool of respondents in the 
right way, in the right circumstances to provide the information sought)”: Mattel, para 45. The weight to be given to it 
remained to be determined. 
 
202      In reaching a conclusion on admissibility, I had regard to some of the factors discussed by Justice Smith in Henry, 
above, at para 279: the particular circumstances of this case and the opportunities the respondent MPs had to cross-examine 
Mr. Graves on his qualifications, to review the underlying data and methodology, and to call evidence in rebuttal; the lack of 
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resources of the applicants and other means to establish cause and effect. I note that while the respondent MPs contend that 
court proceedings should not be turned into a battle of experts, their arguments about the reliability of the survey results all 
draw on Dr. Corbin’s critique. In assessing the weight of the evidence, I took into account the content of the report and the 
evidence of Mr. Graves, Dr. Corbin and Dr. Nevitte, an expert in survey research and electoral behaviour retained by the 
applicants to assess the evidence of both Dr. Corbin and Mr. Graves. 
 
203      The EKOS Survey gathered responses from a sample of Canadian adults across the six ridings under dispute. The 
findings were updated after the application regarding the seventh riding was withdrawn, resulting in a sample size of 2,872. 
One substantive effect of the removal of the Don Valley East survey respondents was to reduce the significance of the 
measurable impact on electors of receiving harassing phone calls during the election and that factor was removed. 
 
204      According to Mr. Graves, a sample of this size for the six subject ridings provides a margin of error of +/- 1.8 
percentage points, 19 times out of 20. The margin of error increases when the results are subdivided by riding, varying from 
4.0% to 5.6%, 19 times out of 20. 
 
205      For comparison purposes, the survey also gathered responses from 1,500 adult Canadians across 106 other ridings 
where there were few or no known complaints of voter suppression activity. The margin of error for the comparison groups is 
said to be 2.5 percentage points, 19 times out of 20. 
 
206      The survey consisted of a series of automated questions asking the respondents whether they had received a telephone 
call asking how they intended to vote and a subsequent call telling them that their polling station had changed, if so whether 
that second call was said to be from Elections Canada, whether the location of the polling station was correctly identified and 
whether the call caused them not to vote on May 2, 2011. Additional questions addressed whether the respondent had 
received harassing telephone calls. 
 
207      Mr. Graves’ interpretation of the survey is that in the subject ridings in total, 16.7% of respondents indicated that they 
had received a call near the end of the election campaign informing them of the location of their polling station. Of those 
16.7%, 24.6% of respondents indicated that they had received a call telling them that the location of the polling station had 
changed. This represents 4.1% of the survey sample of 2,872 from the subject ridings, or 117 electors. Extrapolated as a 
proportion of the total number of electors in the six ridings, which was 352,645, 4.1% of the eligible electorate represents 
14,458 voters. 
 
208      Acknowledging the limitations of the study, the EKOS Survey concludes, among other things, that: 

a. The evidence strongly suggests that there was a targeted program of voter suppression in place in the subject ridings. 
Based on the survey samples, it appears that tens of thousands of voters were targeted. 

b. These activities were clearly targeted at non-CPC voters in a manner that is highly improbable to have happened by 
chance. They included false reports of polling station changes and faux calls claiming to be from Elections Canada. In 
fact, Elections Canada made no such calls and there were virtually no voting station changes, yet many thousands of 
voters in the six ridings claim to have received these calls. 

c. Exposure to these calls clearly had a dampening effect on propensity for non-CPC supporters to vote. EKOS 
estimated the effect in the range of 1.0%. Applying a margin of error to those estimates would produce a band of 0.8% 
to 1.8%. In other words if these actions had not been in place, the CPC advantage would have been reduced by this 
amount on average in these six ridings. 

 
209      The report found that residents of the subject ridings were significantly more likely to have received a call informing 
them of polling station change than those in the comparison ridings. Mr. Graves concluded that in the subject ridings voter 
suppression activities took place that were targeted at non-CPC voters. He found that the response rates for CPC voters were 
the same in both comparison and subject ridings. 
 
210      These findings, the applicants submit, are consistent with the evidence of Mr. Langhorne that RMG, at the direction 
of the CPC, called hundreds of thousands of electors and read a message stating that: “Elections Canada has changed some 
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voting locations at the last minute”. This included calls to electors in five of the six subject ridings. The information was 
factually wrong in that there had been only one polling station change in all of the six subject ridings in which RMG made 
such calls. While GOTV calls were made by the other parties to their supporters, there is no suggestion that they included 
similar misleading information about polling station locations. 
 
211      As discussed above, under s 120 of the Act it is the responsibility of returning officers to establish polling stations, 
with the approval of the Chief Electoral Officer if more than one location is required in a polling division. This responsibility 
would include any relocation of a polling station and any notification to electors of such a change. It was therefore improper 
for the CPC and RMG to deliver the message they did, and this should not recur. 
 
212      However, the fact that the RMG calls were made may account, in part, for the recollection of persons who responded 
to the EKOS survey nearly a year later that they had received misleading phone calls. 
 
213      The EKOS Survey acknowledged the difficulty of estimating the actual number of electors deterred from voting in 
consequence of receiving such a call. It states: 

Assessing causal impacts is an exceedingly complex problem and this research cannot provide definitive estimates of the 
size of the causal impacts. It does, however, provide a reasonable basis for estimating these impacts. 

 
214      The survey asked respondents to report whether they failed to vote as a result of getting such a call. The results 
indicated that more respondents from the comparison group reported being deterred from voting as a result of receiving a call 
indicating that the polling station location had been changed. Mr. Graves’ opinion was that this made sense because eligible 
voters in “swing” ridings have more incentive to vote and are thus less easily dissuaded from voting than voters in party 
strongholds, which were better represented in the comparison group. 
 
215      One of the difficulties with the survey evidence, however, is that some of those who reported having been 
discouraged from going to the polls had previously indicated that they had in fact voted. This inherent conflict in the results 
was never explained to my satisfaction. 
 
216      As I read the results of the survey broken down by the subject ridings, with the percentages rounded out to avoid 
counting fractional people, the findings are as follows: 

Winnipeg South Centre: 

There were no polling station changes in this riding. The margin of victory for the Conservative respondent was 722 
votes (out of 40,093 cast for all candidates). The survey contacted 606 people in the riding. Of those, 5.3% said that they 
had been called and told that their polling station had been changed. Of those receiving such calls, 5.7% (i.e. 1.0 percent 
of the 606 or 6 persons) said that they then did not vote. Extrapolating that 1 % to the total 40,093 votes indicates that 
the reverse magic number (more votes presumed to oppose the winner than the margin of victory) would not have been 
reached. 

Saskatoon-Rosetown-Biggar: 

No polling station changes. The margin of victory was 538 votes out of 30,220 cast. The survey contacted 303 people. 
Of those, 4.0% (or 12 people) said that they had been called and told that their station had been changed. Of those, 8.1% 
(2% of the 303 or 6 people) said that they did not vote. Extrapolated to the total number of votes cast, 2% would exceed 
the reverse magic number required. 

Elmwood-Transcona: 

No polling station changes. A margin of victory of 300 votes of 33,085 total cast. The survey contacted 487 people in 
the riding. Of those, 4.9%, or 24 people, said that they had been contacted about a change in their polling station. Eight 
people (or 1.6% of the 487) said that they then did not vote. Calculated as a percentage of the total (1.6% of 33,085), this 
would indicate that 529 voters did not vote, well in excess of the magic number. 
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Nipissing-Timiskaming: 

No polling station changes. Margin of victory for the Conservative candidate was just 18 votes out of 42,496 cast. The 
survey contacted 487 people in this riding. Of those, 1.8% (or 9 people) said that they had been called with the 
misleading information. 12.1 % (i.e.,1.8% of the 487, 7 people) of those said they then did not vote. Extrapolated to the 
total votes cast, this would indicate that 595 voters did not vote, well in excess of the magic number. 

Vancouver Island North: 

One polling station location was changed in this riding. The margin of victory was 1,827 out of 59,190 votes cast. 523 
people were contacted by the survey. Of those, 2.7 % said that they had been called and told that their polling station 
had been changed. Of those 14 people, 5.7% or 4 people (i.e., 0.8% of the 523) said that they then did not vote - this 
would translate to 473 votes. The magic number would not have been reached in this riding. 

Yukon: 

No polling station changes. The margin of victory was 132 votes out of 16,124 total cast. The survey contacted 466 
people, of whom 36% said that they had been called and told that their polling station had changed or 168 people. Of 
those, 10.7%, approximately 8 people or 1.7 % of the 466, said they then did not vote. As 1.7% of 16,124 is 274 voters, 
the magic number would have been reached. 

 
217      If the survey evidence is accepted, it demonstrates that 39 voters in total and at least one voter in each of the six 
ridings reported not casting a vote due to the fraud. Extrapolating the percentage of those who said they did not vote because 
of the calls from the survey samples to the total number of votes cast in each riding, the reverse magic number is reached in 
only four of the six ridings, assuming that none of those who did not vote in those four ridings would have voted for the 
Conservative respondents. 
 
(6) Dr. Corbin’s evidence 
 

218      Dr. Corbin holds a doctoral degree in psychology, among other degrees. She is the managing partner of 
CorbinPartners Inc., a marketing science company which conducts survey research and provides market analysis for business 
and policy decisions. Previously, she was the Chief Operating Officer of the Angus Reid Group responsible for national 
election polling operations and was at one time a polling advisor to the Privy Council Office and the Canadian Unity 
Information Office of the Government of Canada. 
 
219      Dr. Corbin has been personally involved with numerous survey research studies and has published on the use of 
survey evidence in court. She has been previously qualified as an expert in the design and interpretation of survey evidence in 
an electoral context (Henry, above, at para 292) and her qualifications were not contested in those proceedings. 
 
220      Dr. Corbin’s expertise in market research was not questioned by the applicants. They questioned whether the 
consumer orientation of her expertise was of value in this context and questioned the limited scope of her retainer. She was 
not asked to consider the evidence as a whole but rather to focus on the Graves affidavits and survey evidence. The applicants 
content that as a result she was unaware of the effect of the RMG calls on the comparison ridings, for example, and 
proceeded on the incorrect assumption that the reports by survey respondents of having received misleading calls were the 
product of false memory. They also contend that she brought a hyper-adversarial approach to her task which diminishes the 
weight that should be accorded her opinion. 
 
221      Dr. Corbin conceded that the self-reported non-voting activity disclosed by the EKOS Survey, if taken at face value, 
establishes that some voters were deterred from voting. However, the survey failed to address essential standards of statistical 
reliability, in her view, and the results could not, therefore, be generalized to any conclusions about the population at large. 
She asserts that nothing could be concluded from the survey with respect to the incidence of voter suppression phone calls or 
any cause-effect relationship between such phone calls and any outcomes of the 2011 federal election. 
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222      The IVR polling technology may be useful for some specific applications, Dr. Corbin acknowledges. But it is a 
highly impersonal survey technique with very low response rates and remains controversial within the industry. In the 
manner used in the EKOS Survey, Dr. Corbin states, it permits no verifiable control over who answers the survey. She 
criticized its use in this instance on a number of grounds including the following:  

• Survey results require validation, normally through a 10% call-back to confirm responses; this was not done. There 
was no live follow-up. 

• The survey was performed 11 months after the election when people’s memories had faded. Memories are suggestible 
and the respondents may have accidentally filled in details from media reporting after the fact. 

• There were numerous sampling errors in the survey; for instance, cell phone users were not surveyed, because 
according to Mr. Graves’ hypothesis, cell phones were not targeted for misleading calls. 

• The youngest age category offered was “under 25”, which did not screen out people under 18 who were not eligible to 
vote. There was over-representation of women and under-representation of Conservatives. 

• A ticket in a $500 prize draw was offered for completing the survey, so people may have just pushed random buttons 
to get through and get their chance at the prize. 

• Finally, the survey questions were confusing. 

 
223      I note that call-backs to verify the information received would run counter to the concern expressed by the Supreme 
Court that efforts to establish causal effects must not breach ballot secrecy. One of the features of the IVR approach was that 
the respondents were assured anonymity. While there were multiple call backs to obtain a response, EKOS did not thereafter 
attempt to verify the responses received from those reporting non-voting behaviour. Dr. Corbin views this as a weakness but 
it is a point that would be problematic in any live survey that could not assure anonymity. 
 
224      Dr. Corbin challenges Mr. Graves’ assertions that the survey provides a reasonable basis for estimating the impact of 
the calls. She states that there is no scientifically defensible basis for estimating or inferring causal impacts from the report. 
Following a detailed analysis of the discussion of the results in the EKOS Survey, she found the explanations “subjective, 
predisposed to a hypothesis of voter suppression, and inconsistent with rigorous statistical reasoning for determining 
cause-and-effect.” 
 
225      Dr. Corbin’s analysis of the data led her to conclude that at least two ridings, Saskatoon-Rosetown-Biggar and 
Nipissing-Timiskaming, could immediately be eliminated from consideration as targets of suspicious phone calls, because 
there were fewer complaints about such calls than in the comparison ridings. Her analysis of the remaining ridings indicates 
that overall, there was not enough difference between voters in the comparison group and voters in the subject ridings to 
demonstrate that suspicious calls had made any difference. She points out that in Winnipeg South Centre and Vancouver 
Island North, the magic number is not reached even if Mr. Graves’ findings are accepted. 
 
226      Dr. Corbin would eliminate more than half of the survey respondents as lying or mistaken based on a comparison of 
tables of survey respondents who reported receiving calls which caused them not to vote, and tables of survey respondents 
who said they had actually voted. Excluding those she concluded had lied from the data and adjusting the data to compensate 
for under-age voters, cell-phone owners, ineligible voters and other concerns such as faulty memory, the remaining alleged 
voter suppression effect is reduced to zero. In the result, Dr. Corbin found no statistical difference between the subject ridings 
and the comparison group ridings. In her analysis, the EKOS Survey is, overall, methodologically unsound and could have a 
margin of error of between 8% and 20%. 
 
227      A sur-reply affidavit by Dr. Corbin was tendered on October 29, 2012 in response to the revised report by Graves and 
EKOS calculated without the data from the seventh riding. In the revised report, some of the numbers had changed but not to 
the extent that the results were dramatically altered. Changes from the original report were indicated with strike-throughs and 
side-bars describing the adjustments made. 
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228      Dr. Corbin added the following arguments, among others: 

• There is now stronger evidence of no material voter suppression in the collection of six subject ridings. 

• There is new unequivocal evidence that if non-voters had been targeted by illegitimate phone calls, those most likely to 
be targeted were people with Conservative Party leanings, rather than non-Conservative Party leanings. That is, if 
targeted non-voters had actually voted, it appears more likely they would have voted for the Conservative candidate. 

• One can go further than concluding that there is no material voter suppression demonstrated for any of the Subject 
Ridings. A statistical analysis based on Mr. Graves’s own data shows that there is less likelihood that alleged “voter 
suppression” took place in the Subject Ridings altogether, compared to anywhere else in Canada. 

 
229      I found Dr. Corbin’s evidence to be overly argumentative. In her critique of Mr. Graves’ use of the IVR technology 
and his opinion evidence, she appeared to enter the arena as an advocate. I agree with the respondent MPs that election 
annulment proceedings should not be a “battle of the experts” but it seems to me that they encouraged Dr. Corbin to engage 
in just such a battle. 
 
(7) Dr. Nevitte’s evidence 
 

230      The applicants retained Dr. Neil Nevitte, an expert in survey research and electoral behaviour, to assess the evidence 
of both Dr. Corbin and Mr. Graves. Dr. Nevitte is a professor of political science at the University of Toronto and a 
researcher in the areas of public opinion, voting, value change, and the problems associated with transitional elections. He 
was a coinvestigator of the Canadian Election Studies (1993-2009), serves as a Senior Election Advisor with the National 
Democratic Institute for International Affairs and is a technical advisor to international non-governmental organizations on 
the prevention and detection of election fraud and conditions for free and fair elections. He was tendered as an expert in 
survey research and electoral behaviour. 
 
231      The respondent MPs objected to Dr. Nevitte’s evidence on the grounds that it was not independent and objective. 
They argued that he was retained for the sole purpose of bolstering the EKOS Survey, and that the admission of his evidence 
would split the applicants’ case. They questioned his qualifications in expressing an opinion on voter suppression as he 
acknowledged not being an expert in that field. 
 
232      Because of the novel use of survey evidence in this case, I considered that it was appropriate for the applicants to 
seek a second opinion on the validity of the methodology and conclusions in the EKOS Survey. I found Dr. Nevitte’s 
evidence to come within the Mohan criteria. In the context of the open conflict between Graves and Corbin, I found it to be 
impartial and helpful. 
 
233      Dr. Nevitte deposed that he had been involved in large-scale survey research dealing with electoral data and public 
opinion data for 30 years. He had never seen a survey research project that was completely free of problems. It is not unusual 
for survey experts to have honest differences of opinion about the best way to conduct the research. He considered many of 
the concerns raised by Dr. Corbin to be common to this kind of exchange and not requirements observed by the industry. 
 
234      He described her general approach, however, as “cross[ing] the boundary that separates honest disagreement from 
strenuous, and not so credible, disagreement.” In his view: 

The Corbin report lists a litany of claims concerning the reliability, validity, and scientific reporting which render the 
data as invalid, unreliable and so not a foundation from which useful inferences can be drawn. My view is that this is too 
harsh a judgment. Many of the claims upon which those sources of unreliability and invalidity are based are factually 
incorrect. Others, as it turns out, have been addressed. 

 
235      Dr. Nevitte concluded that the EKOS Survey “for the most part, makes relatively modest claims that are advanced, 
usually, with related caveats and proper caution”, and criticized the initial Corbin report on the ground that it had not squarely 
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addressed the central question of whether voters for different parties had different probabilit ies of receiving deceptive calls. 
 
236      Dr. Nevitte acknowledged that some of Dr. Corbin’s criticisms raised valid issues, notably: (a) memory lapse over 
time; (b) the suitability of IVR technology; (c) the randomness of the survey sample; (d) the nature and suitability of the 
comparison group; (e) the question of causation; and (f) the issue of data disclosure. 
 
237      Memory unreliability could be a problem but a call related to a general election would be more memorable, in Dr. 
Nevitte’s view, than most daily events. He notes that it would not be logical that supporters of one political party would have 
consistently less accurate memories than others. IVR interviewing is automated and impersonal but he did not see that as a 
problem and considered that the methodology used was standard for the industry. The fact that the sample was random was 
not an issue so long as the normal precautions were taken. While the comparison group consisted of 106 ridings in which few 
complaints were filed, rather than ridings in which no complaints were filed, this was the best that could be done in the real 
world, whatever the ideal might have been. The comparison group revealed significant statistical differences, in his view. 
 
238      With respect to causation, Dr. Nevitte concurred with EKOS’ assessment of the extent and targeting of the calls. He 
noted, however, that “it is difficult to draw firm conclusions about what effect those calls might have had on overall rates of 
voter turnout.” Overall I assessed Dr. Nevitte’s evidence as supporting the use of the IVR methodology but not necessarily 
the results in this instance. 
 
(8) Evidence of the respondent MPs’ campaign managers 
 

239      The respondent MPs adduced the evidence of their local campaign managers. Each of them denies having engaged in 
voter suppression. This is consistent with the results of the Mathews investigation in Guelph which appears to point to the 
involvement of volunteers in the local CPC campaign but does not implicate either the CPC candidate in that riding or his 
campaign manager. 
 
V. Conclusion on the Merits 
 
A. Has “fraud” under Section 524(1)(b) been made out? 
 

240      As noted above, the respondent MPs contend that the meaning of fraud within s 524(1)(b) must be derived from the 
Criminal Code offence or the elements of the offence set out in s 482(b), which would require proof of both a factual and a 
mental element. These elements would be, they submit, 1) the utterance of a pretence or contrivance, and 2) the intent to 
cause an elector to refrain from voting. They argue that the applicants have failed to make out the elements of either offence 
or those of any other electoral offence by failing to identify a perpetrator with a guilty mind or establish that they were 
actually prevented from voting. 
 
241      The applicants submit that they have presented evidence demonstrating a prima facie case of fraud. Telephone calls 
were received; these did not come from any authorized body such as Elections Canada; they directed electors to the wrong 
polling stations; thousands of complaints have been received by Elections Canada from across Canada, reflecting a 
countrywide pattern of conduct. The conduct was aimed at “swing ridings” such as the six that are the subject of these 
proceedings, as the margin of victory in those was likely to be narrow. 
 
242      As I discussed above, the meaning of “fraud” in s 524(1)(b) is not limited to the definition of any of the offences in 
Part 19 of the Act. It is not necessary, in my view, for an applicant to satisfy the elements of the criminal offences in order to 
establish that “fraud” within the meaning of the enactment has been made out. It is sufficient to show false representations 
depriving, or creating a risk of depriving, a voter of the right to vote. 
 
243      I have considered whether the complainants outside Guelph conflated the calls by RMG and media reporting and 
came to a mistaken conclusion that they had received deliberately misleading calls, but this is inconsistent with the RMG 
evidence, which clearly shows that the company did not make calls to non-supporters, who were identified as such in the 
CIMS database. GOTV calls on election day were only made to identified CPC supporters which did not include the 
applicants. 

AR5003

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280734002&pubNum=134173&originatingDoc=Ide5a65bded2123ade0440021280d79ee&refType=IG&docFamilyGuid=I06df4aeef4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA720EDA0F2C0F42E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280691015&pubNum=134158&originatingDoc=Ide5a65bded2123ade0440021280d79ee&refType=IG&docFamilyGuid=I12585cbef4e111d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280379127&pubNum=134158&originatingDoc=Ide5a65bded2123ade0440021280d79ee&refType=IG&docFamilyGuid=I45a1658af44b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280734002&pubNum=134173&originatingDoc=Ide5a65bded2123ade0440021280d79ee&refType=IG&docFamilyGuid=I06df4aeef4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA720EDA0F2C0F42E0540010E03EEFE0


McEwing v. Canada (Attorney General), 2013 FC 525, 2013 CF 525, 2013...  
2013 FC 525, 2013 CF 525, 2013 CarswellNat 1673, 2013 CarswellNat 1674... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 36 

 

 
244      I am satisfied that is has been established that misleading calls about the locations of polling stations were made to 
electors in ridings across the country, including the subject ridings, and that the purpose of those calls was to suppress the 
votes of electors who had indicated their voting preference in response to earlier voter identification calls. 
 
245      In reaching this conclusion, I make no finding that the CPC, any CPC candidates, or RMG and RackNine Inc., were 
directly involved in the campaign to mislead voters. To require the applicants to identify the perpetrators of the misleading 
calls would impose an impossibly high standard of proof. I am satisfied, however, that the most likely source of the 
information used to make the misleading calls was the CIMS database maintained and controlled by the CPC, accessed for 
that purpose by a person or persons currently unknown to this Court. There is no evidence to indicate that the use of the 
CIMS database in this manner was approved or condoned by the CPC. Rather the evidence points to elaborate efforts to 
conceal the identity of those accessing the database and arranging for the calls to be made. 
 
246      I find that the threshold to establish that fraud occurred has been met by the applicants. The questions remaining are 
whether the fraud affected the results of the election, and if so, whether the Court should exercise its discretion to annul the 
results in the subject ridings. 
 
B. Did the fraud affect the results of the election in the six subject ridings? 
 

247      The applicants had a difficult obstacle to overcome in these proceedings. They had no direct evidence that the voter 
suppression efforts had been successful. They themselves had not been prevented from voting by the misleading telephone 
calls that they received. As they point out, however, to require direct evidence of the effects of voter suppression measures 
may make it much more difficult to bring such challenges under s 524 of the Act. There is no readily available means to 
count the number of electors who were not able to vote by virtue of the fraudulent activity unless they all come forward and 
self-identify, which is highly improbable. 
 
248      The applicants reasonably turned to a random interactive telephone survey as an alternative means to collect the data. 
They ask the Court to extrapolate, from the survey samples, an estimate of the total number of persons who did not vote in 
the six ridings as a result of the misleading calls and to draw the necessary inference as to the effect on the outcome in each 
riding. It would be easier to draw those inferences if, as the respondent MPs argued, at least some of the supporters of the 
losing candidates in the six ridings who did not vote because of the misdirecting phone calls would have come forward to 
make that known at the time of the election or when the story broke in the national media ten months later. That this did not 
occur has raised questions that have not been answered in this proceeding. 
 
249      Apart from the survey, there is no evidence that the election results in the six ridings would have turned out 
differently. This is not a case of disappearing ballots or tampering with voting machines as in some of the American cases in 
which survey evidence has been accepted. Here, the survey is offered to establish that some voters, a sufficient number in 
each riding to overcome the margin of victory, would have voted but for the effect of a telephone call directing them to the 
wrong polling location. None of those voters have come forward to confirm the results. The survey evidence, in this case, 
does not provide firm ground on which the Court could have confidence in finding that the fraud affected the results in any of 
the six ridings. I am, therefore, not satisfied that the survey is a reliable evidentiary basis upon which to cast doubt on the 
winner in each contest even where the margin of victory was close. 
 
250      That conclusion is not intended to preclude the use of such evidence in a future case should it be possible to address 
the concerns raised in this proceeding about the survey methodology and interpretation of the data. 
 
251      Absent a clear finding that the election results could have been different but for the voter suppression efforts, the 
Court must turn to the alternative basis advanced by the applicants for annulling the elections. It must consider whether the 
corrosive effect of the fraud was sufficiently serious to call the integrity of the election process into question requiring new 
votes in those six ridings. 
 
C. Did the fraud call into question the integrity of the elections? 
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252      This case was problematic from the outset, as the applicants acknowledged, because of the challenges they faced in 
collecting evidence to support what they rightly identified as a widespread attempt at voter suppression. The evidence of 
fraud was most clearly demonstrated in the Guelph investigation. As the investigations continued, the Commissioner’s 
officers uncovered evidence that the Guelph experience was not unique and that similar attempts were made across the 
country including in the six subject ridings. The applicants’ own experience on Election Day supports those findings. 
 
253      Canadians have confidence in the integrity of our electoral procedures. The sanctity of the poll and the ballot box in 
this country is reflected in the frequent invitations Canada receives to provide independent observers to supervise foreign 
elections. There may have been isolated instances of electoral misbehaviour in the past but, as noted above, incidents of voter 
suppression of the nature discussed in these reasons have not been known in this country prior to the 41st General Election. 
For that reason, I don’t doubt that the confidence rightfully held by Canadians has been shaken by the disclosures of 
widespread fraudulent activities that have resulted from the Commissioner’s investigations and the complaints to Elections 
Canada. 
 
254      Had I found that any of the successful electoral candidates or their agents were implicated in any way in the 
fraudulent activity, I would not have hesitated to exercise my discretion to annul the result even if the reverse magic number 
had not been shown to have been reached in the riding in question. No such evidence was led. 
 
255      The scale of the fraud has to be kept in perspective. According to the Report of the Chief Electoral Officer of Canada 
on the 41st general election of May 2, 2011, found on the website of Elections Canada, a total of 66,146 polls at which 
14,823,408 electors cast their ballots were set up and operated across Canada on polling day. The number and location of the 
complaints received by Elections Canada from across Canada indicates that the voter suppression effort was geographically 
widespread but, apart from Guelph, thinly scattered. 
 
256      While they appear to have been targetted towards voters who had previously expressed a preference for an opposition 
party (or anyone other than the government party), the evidence in this proceeding does not support the conclusion that the 
voter suppression efforts had a major impact on the credibility of the vote. 
 
257      Elections Canada has responded to the complaints received and they continue to be actively investigated. At the time 
of writing, the press reported that the Director of Public Prosecutions had authorized the Commissioner to commence a 
prosecution under Part 19 of the Act. These institutions and the Courts have the capacity to address this effort to strike at the 
integrity of our democratic process. 
 
D. Should the Court exercise its discretion to annul the elections? 
 

258      Having considered the matter very carefully and with a full appreciation for the concerns about the integrity of the 
electoral process that have motivated these applications, I am unable to conclude that I should exercise my discretion to annul 
the 2011 election results in any of the subject ridings because of the fraud that occurred. 
 
VI. Costs 
 

259      The right of citizen electors to seek to annul election results that they reasonably believe to be tainted by fraud is, in 
my view, a matter of high public interest and analogous to Charter litigation. A concern that has frequently been raised is that 
such litigation should not be beyond the reach of the ordinary citizen. The courts have gone so far as to require that a portion 
of the costs of such cases be paid by the opposing successful parties: M v. H, [1996] O.J. No. 2597 (Ont. Gen. Div.)) at paras 
17, 30; Lavigne, above, at para 106. 
 
260      I am mindful of the fact that in this instance the applicants have received guarantees of indemnification by a 
non-governmental organization which has been raising funds for that purpose. But it is also apparent that the respondent MPs 
are supported by the resources of the party to which they belong, resources which are underwritten by taxpayers. 
 
261      These proceedings have had partisan overtones from the outset. That was particularly evident in the submissions of 
the respondent MPs. In reviewing the procedural history and the evidence and considering the arguments advanced by the 
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parties at the hearing, it has seemed to me that the applicants sought to achieve and hold the high ground of promoting the 
integrity of the electoral process while the respondent MPs engaged in trench warfare in an effort to prevent this case from 
coming to a hearing on the merits. 
 
262      Despite the obvious public interest in getting to the bottom of the allegations, the CPC made little effort to assist with 
the investigation at the outset despite early requests. I note that counsel for the CPC was informed while the election was 
taking place that the calls about polling station changes were improper. While it was begrudgingly conceded during oral 
argument that what occurred was “absolutely outrageous”, the record indicates that the stance taken by the respondent MPs 
from the outset was to block these proceedings by any means. 
 
263      The preliminary stages were marked by numerous objections to the evidence adduced by the applicants. The 
respondent MPs sought to strike the applications on the ground that they were frivolous and vexatious, to have them 
dismissed as champertous and to require excessive security for costs, in transparent attempts to derail this case. 
 
264      There have been interlocutory decisions made by the case management prothonotaries during the proceedings with 
related costs awards. The applicants are, in my view, entitled to be awarded costs on each of the pre-hearing motions in 
which they have been successful on a solicitor and client basis to be paid jointly and severally by the respondent MPs. This 
applies also to the champerty motion and the motion to exclude the Graves evidence which was brought initially in relation to 
the Don Valley East application and then deemed to apply to each of the other applications. 
 
265      Apart from the motion costs, and with the above considerations in mind, I am inclined to order a modest fixed 
amount for the costs of the hearing. Absent an agreement as to the amount, the respondent MPs may make written 
submissions limited to ten pages within thirty days of the date of this judgment. The applicants will then have fifteen days in 
which to respond and the respondent MPs another five days to reply. I will then award a fixed sum in an amount I consider 
appropriate given the foregoing comments. The other respondents will bear their own costs. 
 
Judgment 
     THIS COURT’S JUDGMENT is that 

1. the applications are dismissed; 

2. the respondent Members of Parliament are awarded costs for the hearing in an amount to be fixed in accordance with 
the directions given in the reasons for judgment; 

3. the applicants are awarded costs for the motions in which they were successful on a solicitor and client basis; and 

4. the other responding parties shall bear their own costs. 

 
Applications and motions dismissed. 
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APPEAL from judgment reported at Cyr v. McNab (2016), 2016 SKQB 357, 2016 CarswellSask 694 (Sask. Q.B.). 
 
Jackson J.A., Caldwell J.A., Whitmore J.A.: 
 
I. INTRODUCTION 
 

1      The principal issue in this appeal is whether the March 31, 2016, election of the chief and council of the George Gordon 
First Nation [George Gordon FN] should be annulled because a number of ballots cast by electors were improperly handled 
by electoral officers. For the reasons that follow, we conclude the appeal must be dismissed with respect to the election of 
chief but allowed in relation to the election of council. 
 
2      To expand briefly, we find the Chambers judge did not err by finding s. 21(5) of the First Nations Elections 
Regulations, SOR/2015-86 [FNER], had been contravened in the circumstances of this election. Nor did she err by finding 
electoral officers’ handling of ballots supported an inference that 17 ballots for chief and 14 ballots for council were 
“unaccounted for” and, therefore, that the results of the chief and council elections had likely been affected by the 
contravention. In simple terms, the number of possible votes recorded on the unaccounted-for ballots exceeds the plurality of 
votes cast for the candidate elected chief. For this reason, we find the Chambers judge did not make a reversible error when 
deciding to annul that election. 
 
3      However, the plurality of votes between the eighth and ninth place candidates for council exceeds the number of 
possible votes recorded on the unaccounted-for ballots. That is, the outcome of the council election could not have been 
affected by the unaccounted-for ballots. An error in principle led the Chambers judge to conclude otherwise. For this reason, 
we would set aside the Chambers judge’s order annulling the council election and restore the eight elected councillors to 
office. 
 
4      For ease of reference, in these reasons we refer to the chief and councillors who were elected in the election [together, 
Elected Candidates], as well as the chief electoral officer, Howard McMaster [CEO], collectively as the “Appellants,” even 
though two Elected Candidates did not participate in the appeal and are styled as “Respondents” in this cause. Solomon Cyr, 
who brought the application to contest the election, is referred to as the “Respondent.” Although named as parties to this 
appeal, the unsuccessful candidates for election as chief and council did not take part in the proceedings before the Court of 
Queen’s Bench or in this Court, were not represented by counsel and are not referenced in this judgment. The Attorney 
General of Saskatchewan appeared only in respect of the constitutional question referenced below. 
 
II. PRELIMINARY MATTERS 
 
A. Conflict of Interest Allegation 
 

5      When the appeal came on for hearing, we first entertained and orally dismissed the Respondent’s application to remove 
Kirk D. Goodtrack as counsel. What follows are our brief reasons for doing so. 
 
6      Four days before the appeal hearing, the Respondent brought a motion to remove Mr. Goodtrack from acting as legal 
counsel on the appeal, alleging a conflict of interest. Although the Elected Candidates did not participate in the Queen’s 
Bench hearing, Mr. Goodtrack now acts for some of them on appeal [the Represented Candidates]. The Respondent alleged 
Mr. Goodtrack also represented the George Gordon FN in other matters. That is, the Respondent said Mr. Goodtrack was 
acting for clients with adverse interests, contrary to the so-called bright line rule. 
 
7      The Supreme Court of Canada formulated the bright line rule for conflicts of interest in R. v. Neil, 2002 SCC 70 
(S.C.C.) at para 29, [2002] 3 S.C.R. 631 (S.C.C.): 

... a lawyer may not represent one client whose interests are directly adverse to the immediate interests of another 
current client — even if the two mandates are unrelated — unless both clients consent after receiving full disclosure 
(and preferably independent legal advice), and the lawyer reasonably believes that he or she is able to represent each 
client without adversely affecting the other. 

AR5009

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2040274657&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002515819&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002515819&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


McNabb v. Cyr, 2017 SKCA 27, 2017 CarswellSask 164  
2017 SKCA 27, 2017 CarswellSask 164, [2017] S.J. No. 132, 277 A.C.W.S. (3d) 452 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4 

 

The Court affirmed the rule in 3464920 Canada Inc. v. Strother, 2007 SCC 24, [2007] 2 S.C.R. 177 (S.C.C.), and Wallace v. 
Canadian Pacific Railway, 2013 SCC 39, [2013] 2 S.C.R. 649 (S.C.C.). 
 
8      To be clear, the George Gordon FN is not a party to this appeal. None of the George Gordon FN and the Represented 
Candidates has raised the issue of Mr. Goodtrack’s potential conflict of interest before the Court. In these circumstances, it is 
arguable whether the Respondent has standing to raise the potential for a conflict of interest, seeking a remedy that would 
deprive the Represented Candidates of Mr. Goodtrack’s representation. Nevertheless, assuming — without deciding — that 
the Respondent has standing or, in the alternative, that the Court has independent authority to remove Mr. Goodtrack from 
acting in this matter, the Court declined to do so for two reasons, namely, the consequences of further delay and the timing of 
the application for removal. 
 
9      As to the first, although they are not parties to this appeal in their own right, the many electors of the George Gordon 
FN have a pressing need to have this matter resolved as quickly as possible. The Chambers judge’s order effectively 
displaced the government of the George Gordon FN and we understand the federal government has not moved to hold a new 
election pending the results of this appeal. In the interim, the George Gordon FN government has managed to function 
despite lack of certainty as to the holders of its executive and legislative offices. This uncertainty must be resolved as soon as 
is reasonably possible. As the following timetable demonstrates, 11 months had elapsed by the time this Court heard the 
appeal:  

(a) March 31, 2016 — election of chief and council; 

(b) April 28, 2016 — the Respondent brings an originating application to contest the election; 

(c) May 19, 2016 — the Respondent’s application is adjourned, with orders that the parties file further evidence; 

(d) August 4, 2016 — the Chambers judge hears the Respondent’s application; 

(e) October 28, 2016 — the Chambers judge renders her decision; 

(f) November 11, 2016 — the Appellants file a Notice of Appeal; 

(g) November 21, 2016 — the Respondent files a Notice of Constitutional Question; 

(h) December 14, 2016 — Justice Ottenbreit, in chambers, hears the Respondent’s motion to perfect the appeal and 
orders the parties to file their facta within a specific time frame and, on that basis, sets the appeal down to be heard on 
February 10, 2017; notably, all parties assured Justice Ottenbreit there were no additional issues to be resolved prior to 
the appeal hearing; 

(i) January 5, 2017 — the Appellants file their joint factum; 

(j) January 27, 2017 — the Respondent files his factum, but seven days later than had been ordered by Justice 
Ottenbreit; 

(k) February 6, 2017 — the Respondent files the motion to have Mr. Goodtrack removed as counsel; and 

(l) February 10, 2017 — the appeal and the Respondent’s motions are heard. 

 
10      In our assessment, if the Court had acted to remove Mr. Goodtrack as counsel for the Represented Candidates, the 
immediate consequence would have been an adjournment of the appeal hearing so as to allow the Represented Candidates 
time to obtain and instruct new legal representation. This necessarily would have led to a significant and unacceptable 
additional delay in providing the George Gordon FN and its electors with certainty in their governance. 
 
11      Second, the Respondent alleged in his materials that he was only able to confirm on February 3, 2017, that Mr. 
Goodtrack represented concurrently the George Gordon FN and the Represented Candidates. However, in his affidavit filed 
in support of his motion for removal, the Respondent averred to having held concerns about a potential conflict of interest in 
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Mr. Goodtrack’s representation of the Represented Candidates well before that date. In these circumstances, we considered 
whether there had been waiver of the alleged conflict and whether the motion had been brought for tactical advantage. Along 
with delay, these were the material factors in our determination. 
 
12      In the result, the Court declined to grant the Respondent’s application to remove Mr. Goodtrack. 
 
B. Jurisdictional Challenge 
 

13      We also heard and dismissed the Respondent’s constitutional challenge of this Court’s jurisdiction to hear the appeal. 
While the Respondent framed his objection under the constitutional doctrine of interjurisdictional immunity, the Court 
concluded it had jurisdiction to hear the appeal pursuant to s. 7(2) of The Court of Appeal Act, 2000, SS 2000, c C-42.1 
[CAA], and The Court of Appeal Rules. These are the reasons for our conclusion. 
 
14      The First Nations Elections Act, SC 2014, c 5 [FNEA], does not confer a specific right of appeal from a decision made 
pursuant to s. 33 of FNEA. Section 7(2)(a) of CAA confers a general right to appeal to this Court against all decisions of the 
Court of Queen’s Bench, without any limitation regarding the enabling statute that conferred jurisdiction on the Court of 
Queen’s Bench. Section 33 of FNEA provides that an applicant who wishes to contest an election may apply to do so in 
either the Federal Court of Canada or “the superior court of a province in which one or more of the participating First 
Nation’s reserves are located.” This Court and the Court of Queen’s Bench are superior courts. 
 
15      This Court has consistently held that the general right of appeal provided by s. 7(2)(a) of CAA applies whenever a 
particular enactment is silent regarding the subject of appeal (Canada (Attorney General) v. Lees, [1977] 4 W.W.R. 505 
(Sask. C.A.); Borrowman v. Wickens (1986), 82 Sask. R. 295 (Sask. C.A.); Saskatchewan College of Psychologists v. 
Sydiaha, 2014 SKCA 116, 378 D.L.R. (4th) 207 (Sask. C.A.). On this basis alone, we were satisfied this Court had 
jurisdiction to hear the appeal. 
 
16      Nonetheless, we also observe that CAA is a provincial law of general application. Laws of that nature apply to 
Indigenous persons and their lands within the province, except where the laws touch on a protected core of federal power and 
apply in a way that significantly trammels or impairs the federal power (Xeni Gwet’in First Nations v. British Columbia, 
2014 SCC 44 (S.C.C.) at para 131, [2014] 2 S.C.R. 257 (S.C.C.)). Section 91(24) of the Constitution Act, 1867 gives 
Parliament the exclusive jurisdiction to legislate in respect of “Indians, and Lands reserved for the Indians.” The Supreme 
Court has held that none of the ordinary commercial activities on reserve, Treaty rights, or Aboriginal rights fall within the 
core of s. 91(24) powers (Keewatin v. Ontario (Minister of Natural Resources), 2014 SCC 48 (S.C.C.) at para 53, [2014] 2 
S.C.R. 447 (S.C.C.); NIL/TU,O Child & Family Services Society v. B.C.G.E.U., 2010 SCC 45 (S.C.C.) at para 80, [2010] 2 
S.C.R. 696 (S.C.C.)). 
 
17      In simple terms then, an appeal against a decision of the Court of Queen’s Bench rendered pursuant to s. 33 of FNEA 
does not touch on a protected core of federal power and s. 7(2)(a) of CAA does not trammel or impair the core of the federal 
government’s power under s. 91(24) of the Constitution Act, 1867. 
 
18      Accordingly, we dismissed the challenge to our jurisdiction. 
 
C. Cross-Appeal 
 

19      The Respondent also applied to the Court for leave to late-file a cross-appeal as to the costs awarded by the Chambers 
judge. We adjourned this aspect of the matters before us, as well as the question of costs in this appeal and on the motions 
before us, to be heard at an as-yet-undetermined date. In short, the Respondent seeks costs awards against the George Gordon 
FN itself, which is not a party to these proceedings. For this reason, we reserved the question of whether Mr. Goodtrack can, 
in light of the noted allegation of conflict of interest, represent the Elected Candidates at the costs hearing and, relatedly, 
whether the George Gordon FN should be served with notice of, and be separately represented at, that hearing. 
 
III. APPEAL PROPER 
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A. Factual Background 
 
20      The CEO conducted the election under FNEA. This legislation and its regulations provide an optional election 
framework to that set out under s. 74 (and related provisions) of the Indian Act, RSC 1985, c I-5. The George Gordon FN 
opted to have its elections carried out in accordance with FNEA when it adopted a band council resolution to that effect in 
October 2015. The federal government then added the George Gordon FN to the schedule of participating First Nations 
(SOR/2016-1). 
 
21      The outcomes of the elections, as reported by the CEO and as set out in the Respondent’s amended originating 
application, were — for chief: 

CANDIDATE VOTES RECEIVED 
BRYAN MCNABB JR 376 
JOHN MCNAB 368 
SHAWN LONGMAN 333 

 
and — for council: 

CANDIDATE VOTES RECEIVED RANK ELECTED 
DONNA ANDERSON 403 1 Yes 
TERRY-LYNN MCNAB 391 2 Yes 
GLENN PRATT 382 3 Yes 
COREY R. BLIND 352 4 Yes 
HUGH PRATT 338 5 Yes 
NATHAN BITTERNOSE 310 6 Yes 
JASON MORRIS 300 7 Yes 
ANGELA MCNAB 291 8 Yes 
BYRON BITTERNOSE 273 9 No 
JOSEPH MCNAB 255 10 No 
ASHLEY WHITEHAWK 255 11 No 
HOWARD ANDERSON 242 12 No 
DENNIS HUNTER 239 13 No 
LANCE MCNAB 230 14 No 
DELVINA CYRE 229 15 No 
ALICE BITTERNOSE 222 16 No 
LYNDON OOCHOO 214 17 No 
BRIAN SINCLAIR 208 18 No 
EDWARD DANIEL BITTERNOSE 206 19 No 
LISA LONGMAN 196 20 No 
IAN MORRIS 183 21 No 
RAMONA WINDIGO 178 22 No 
STAN BIRD 175 23 No 
LAWRENCE MCNAB 168 24 No 
ERMA ASOON 161 25 No 
FRANK CYR 149 26 No 
JASON BITTERNOSE 133 27 No 
RANDY CYR 128 28 No 
RYAN JAMES CYR 127 29 No 
PATSY PRATT 126 30 No 
DENNIS BIRD 112 31 No 
ARLEN BITTERNOSE 107 32 No 
JEFF OOCHOO 71 33 No 
ELLIOT LASLO 54 34 No 
CLINTON BIRD 38 35 No 
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B. Legal Background 
 

22      To our knowledge, the Respondent is the first elector to bring an application under FNEA to contest the outcome of an 
election. As its provisions pertain to contested elections, FNEA sets out a framework substantively similar to that found under 
the Canada Elections Act, SC 2000, c 9 [CEA]. The two leading cases dealing with contested elections under CEA are 
Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, [2012] 3 S.C.R. 76 (S.C.C.) [Opitz], and McEwing v. Canada 
(Attorney General), 2013 FC 525, [2013] 4 F.C.R. 63 (F.C.) [McEwing]. The relevant provisions of FNEA and the analogous 
provisions of CEA are: 

(a) FNEA: 

31 An elector of a participating First Nation may, by application to a competent court, contest the election of the chief or 
a councillor of that First Nation on the ground that a contravention of a provision of this Act or the regulations is likely 
to have affected the result. 

... 

35(1) After hearing the application, the court may, if the ground referred to in section 31 is established, set aside the 
contested election. 

(b) CEA: 

524(1) Any elector who was eligible to vote in an electoral district, and any candidate in an electoral district, may, by 
application to a competent court, contest the election in that electoral district on the grounds that 

(a) under section 65 the elected candidate was not eligible to be a candidate; or 

(b) there were irregularities, fraud or corrupt or illegal practices that affected the result of the election. 

... 

531(2) After hearing the application, the court may dismiss it if the grounds referred to in paragraph 524(1)(a) or (b), as 
the case may be, are not established and, where they are established, shall declare the election null and void or may 
annul the election, respectively. 

 
23      Under both FNEA and CEA, the onus and burden of proof lie with the applicant on a balance of probabilities 
throughout the application (Opitz at para 52). This is made clear by the reference to “where they are established” in s. 531(2) 
of CEA and the reference in s. 35 of FNEA to “if ... established.” On this basis, under FNEA, an applicant who has led 
sufficient evidence to prove, on a balance of probabilities, that a contravention of FNEA or FNER has occurred will have met 
the prima facie evidentiary burden. The responding party (or parties) then “runs the risk of having the votes in issue set aside, 
unless he or she can adduce or point to evidence from which it may reasonably be inferred that no [contravention] occurred, 
or that despite the [contravention], the votes in question were nevertheless valid” (Opitz at para 61). 
 
C. Analysis 
 

24      Having regard for the submissions before us, the issues in this appeal are: 

(a) Did the Chambers judge misinterpret the presumption of regularity? 

(b) Did the Chambers judge err by finding that ballots were unaccounted for or that the results of the election were likely 
affected thereby? 

(c) Did the Chambers judge err by annulling the election of either chief or council? 
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1. Did the Chambers judge misinterpret the presumption of regularity? 
 

25      At the outset of her reasons, the Chambers judge made a number of preliminary observations about FNEA and the 
principles that underpin it. She reviewed the concepts she had to bring to bear in the exercise of judicial discretion in 
applications of this nature. She considered “the right to vote principle” and “the competing democratic values” engaged by 
applications contesting elections. The Appellants do not take issue with any of this. Rather, they submit the Chambers judge 
merely made “passing reference” to the presumption of regularity and failed to apply it to “every step/facet of the process.” 
The Appellants assert this failure to apply the presumption of regularity resulted in a reversal of the burden of proof. This 
ground of appeal is without merit. 
 
26      It is clear from the minority reasons of the Supreme Court in Opitz that the presumption of regularity is reflected in the 
onus and evidentiary burden imposed on an applicant to demonstrate that a contravention that likely affected the result of an 
election has occurred. Using the language of CEA, McLachlin C.J.C., who wrote for the minority, explained: 

[169] Election results benefit from a “presumption of regularity”: Dewdney Election Case, [1925] 3 D.L.R. 770 
(B.C.C.A.), at p. 771. This reflects the fact that the applicant bears the burden of establishing, on a balance of 
probabilities, that there were “irregularities ... that affected the result of the election”: see Beamish, at para. 39. ... 

 
27      Although the majority in Opitz did not deal explicitly with the presumption itself, they did not take issue with the 
judge’s understanding of the presumption or his summary of the applicable burden of proof. Insofar as they found the judge 
had reversed the onus of proof, the majority said this had occurred in relation to the framing of his conclusions on the balance 
of probabilities in respect of specific irregularities (Opitz at paras 83-88). 
 
28      In this case, the Chambers judge, citing Opitz, noted (at para 51 of her judgment) that “[t]here is a presumption of 
regularity” and concluded “[t]his is reflected in legislative language which affixes the burden of proof on the applicant.” 
Having tied the presumption to the onus and burden of proof under s. 31 of FNEA, the Chambers judge did not expressly 
mention the presumption again. However, the Chambers judge’s reasons as a whole demonstrate that she understood the 
presumption and the principles that underpin it. We say this because she made repeated reference to the burden of proof and 
its role in resolving the dispute before her. A few examples will make this clear. 
 
29      First, after referring to the onus and burden of proof (at paras 50-53), the Chambers judge described the two 
approaches the courts have employed to analyze election challenges: (i) the strict approach, which (if applied in this case) 
would automatically have led to the election of both the chief and councillors being set aside; and (ii) the substantive 
approach, which emphasizes the substantive rights of the voter over technical breaches. Following Opitz, the Chambers judge 
opted for the latter approach. Applying it, she concluded: 

[60] Focusing on substance over form in relation to the totality of the evidence filed, this Court must examine if the 
applicant has meet the prima facie evidentiary burden on a balance of probabilities. If so, this Court must go on to 
examine any evidence adduced or identified by the respondent from which it can be inferred that no breach occurred, or 
if it did, that the impugned votes could not have affected the result. If the court is not satisfied on a balance of 
probabilities, the applicant has failed to meet the onus. 

[Emphasis added] 

 
30      Second, the Chambers judge refused to draw an adverse inference from the CEO’s failure to file affidavits rebutting 
certain of the Respondent’s allegations. In the Chambers judge’s assessment (at para 74), drawing an adverse inference 
against the CEO in these circumstances would have shifted “the statutorily imposed burden of proof onto the respondent.” As 
she explained: 

[74] ... the burden remains with the applicant throughout subject to the respondent’s right to file rebuttal evidence 
(Opitz, paras 61-62). Failure on Mr. McMaster’s part to file rebuttal evidence may affect this Court’s assessment of 
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whether the applicant has discharged his onus on a balance of probabilities, but it should not rise to the level of an 
adverse inference. 

 
31      Third, the Chambers judge considered and rejected nine other allegations of contravention of FNEA and FNER in the 
CEO’s administration of the election. Importantly, the Chambers judge rejected the majority of those allegations on the basis 
that the Respondent had failed to discharge the burden of proof imposed on an applicant under FNEA. 
 
32      Each of these examples supports our conclusion that the Chambers judge understood the presumption of regularity, as 
it is was articulated in Opitz. The examples demonstrate not only that but also that she, in fact, acted upon the presumption 
when the Respondent’s evidence had not established a contravention of FNEA or FNER on a balance of probabilities. For 
these reasons, we find no merit to this ground of appeal. 
 
2. Did the Chambers judge err by finding that ballots were unaccounted for or that the results of the election were likely 
affected thereby? 
 

33      Apart from the foregoing, the Appellants do not suggest the Chambers judge erred in her statements of the law. The 
Appellants instead submit the Chambers judge erred in her fact-finding in a way that undermined her analysis with respect to 
the remedy sought by the Respondent. Specifically, the Appellants submit the Chambers judge committed a reversible error 
when she concluded 17 votes for chief and 14 votes for the council were “unaccounted for” and that, therefore, the elections 
of chief and council ought to be annulled. It is to this factual question that we now turn. 
 
34      To start, it is inordinately difficult to establish a reversible error of fact. This is because the Supreme Court has 
prohibited appellate courts from interfering with the findings of a trier of fact absent a palpable and overriding error (Housen 
v. Nikolaisen, 2002 SCC 33 (S.C.C.) at paras 6 and 10, [2002] 2 S.C.R. 235 (S.C.C.) [Housen]; L. (H.) v. Canada (Attorney 
General), 2005 SCC 25 (S.C.C.) at para 55, [2005] 1 S.C.R. 401 (S.C.C.) [H.L.]). In L. (H.), Fish J. explained the standard of 
review in these straightforward terms: 

[55] “Palpable and overriding error” is at once an elegant and expressive description of the entrenched and generally 
applicable standard of appellate review of the findings of fact at trial. But it should not be thought to displace alternative 
formulations of the governing standard. In Housen, for example, the majority (at para. 22) and the minority (at para. 
103) agreed that inferences of fact at trial may be set aside on appeal if they are “clearly wrong”. Both expressions 
encapsulate the same principle: an appellate court will not interfere with the trial judge’s findings of fact unless it can 
plainly identify the imputed error, and that error is shown to have affected the result. 

[56] In my respectful view, the test is met as well where the trial judge’s findings of fact can properly be characterized 
as “unreasonable” or “unsupported by the evidence”. 

... 

For idiomatic and proverbial expressions of the standard, see: Benhaim v. St-Germain, 2016 SCC 48 (S.C.C.) at paras 38-39, 
[2016] 2 S.C.R. 352 (S.C.C.). 
 
35      The standard applies equally to facts and to inferences of fact drawn by a trier of fact (Housen at para 23). In the latter 
circumstance, appellate courts must accord deference to inferences of fact absent a palpable and overriding error with respect 
to the facts from which the inference flows or unless the inference-drawing process itself is palpably in error (Housen at para 
23; Nelson (City) v. Mowatt, 2017 SCC 8 (S.C.C.) at para 38, [2017] 3 W.W.R. 1 (S.C.C.)). Nonetheless, the standard of 
review does not displace the fundamental requirement that all findings of fact and inferences of fact must be based on the 
evidence that is placed before the trier of fact. A trier of fact is still not permitted to guess, speculate or engage in conjecture. 
 
36      On that basis, we turn to the issues put in play by the Respondent’s application and the evidence adduced before the 
Chambers judge. As noted, an applicant who contests an election under FNEA must establish a contravention of FNEA or 
FNER that, on balance, likely affected the result of an election. Citing Opitz and McEwing, the Chambers judge correctly 
recognized (at para 157) that “no electoral system in Canada will achieve perfection and errors are inevitable.” In addition, 
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she understood that, even though FNEA employs less stringent wording (i.e., contravention) than CEA (i.e., irregularity, 
fraud, or corrupt or illegal practice), “the same overarching principles from Opitz and McEwing apply” (at para 40). With this 
grounding, for the purposes of s. 31 of FNEA, a contravention must be a non-compliance related to an electoral safeguard set 
out in either FNEA or FNER. 
 
37      In this case, the evidence undoubtedly established that a contravention of s. 21(5) of FNER had occurred. The 
subsection provides that “the electoral officer or deputy electoral officer must, without unfolding the ballot, verify the initials 
placed on it and return the ballot to the elector to deposit in the ballot box, or at the elector’s request, deposit it in the ballot 
box.” The evidence of 17 affiants who filed affidavits on behalf of the Respondent was that electors’ ballots for chief and 
council (there were two separate ballots) had not been returned to the electors — after the ballots had been examined for 
initials by a deputy electoral officer [DEO] — for the electors to deposit in the appropriate ballot box. Rather, most of the 17 
affiants deposed they had not seen what had happened to their ballots after handing them to a DEO. Moreover, none of these 
affiants said they had asked a DEO to deposit their ballots in the ballot boxes. 
 
38      In response to this evidence, the CEO deposed that he had instructed the two DEOs to receive ballots from electors and 
to deposit each ballot in the correct ballot box, namely, one for chief and the other for council. While the CEO adopted this 
procedure for reasons of accuracy and efficiency, having experienced problems in past elections with ballots being placed in 
the wrong ballot box, the procedure clearly contravened s. 21(5) of FNER. In our assessment, this contravention was not 
merely technical, trivial or trifling (Opitz at para 148). The procedural requirement in s. 21(5) is an integral part of the 
election framework under FNEA and FNER designed to instill in electors the confidence that their votes will be counted. 
 
39      Moreover, two of the 17 affiants deposed that, after handing ballots to a DEO, the DEO put the affiant’s ballot for 
chief in her pocket and kept the ballot for council in her hand. Each of these affiants also averred they had witnessed the DEO 
place their council ballot in the council ballot box. Another affiant deposed to having witnessed a DEO deposit one ballot but 
did not observe the DEO deposit the other ballot.1 The remaining 14 affiants each deposed to not having observed what the 
DEO did with either ballot. 
 
40      In addition to this evidence, the Indian Registry Administrator of the George Gordon FN, Melody Bitternose, who had 
assisted with voter registration on election day, provided an affidavit. In it, she corroborated the CEO’s evidence to the effect 
that the DEOs had taken ballots from electors and then deposited them in the appropriate ballot box. Further, one of the two 
scrutineers who provided affidavit evidence also deposed that she had witnessed DEOs taking ballots from electors and 
depositing them in the appropriate ballot box, but her evidence in that regard related only to the Regina advance poll on 
March 23, 2016. She did not see any of the ballots taken by the DEOs on that day placed anywhere other than in the 
appropriate ballot box. She was not, however, at the George Gordon FN poll on March 31, 2016. Importantly, the Chambers 
judge found there was no evidence of fraud or bad faith on the part of the CEO, the two DEOs or any other electoral officer. 
 
41      Nonetheless, after reviewing all of this evidence, the Chambers judge concluded 17 of the ballots for chief and 14 of 
the ballots for council were “unaccounted for” (at para 121). In doing so, the Chambers judge pointed to the absence of 
affidavit evidence from the two DEOs, albeit she declined to draw an adverse inference on that basis. But, this gap in the 
evidence did factor into the weight the Chambers judge gave to the evidence of the two scrutineers. She did not expressly 
refer to Ms. Bitternose’s evidence. We also note there was no evidence as to exactly how many ballots had been issued or 
how many electors had registered to vote, either of which would have answered the question as to whether any of the votes 
represented by the unaccounted-for ballots had actually gone uncounted. 
 
42      The Chambers judge also concluded the unaccounted-for nature of these ballots had likely affected the result of the 
election. She did so because, to her, the contravention of s. 21(5) of FNER “seriously calls into question whether 17 votes for 
the chief position and 14 votes for the council position were even counted” (at para 158; emphasis added).2 In our assessment, 
the whole of the evidence before the Chambers judge is capable of supporting her finding, on a balance of probabilities, that 
the said ballots were “unaccounted for,” although the finding is more compelling with respect to the ballots for chief than the 
ballots for council. We similarly conclude the facts as found by the Chambers judge opened the door to a rational inference 
that the votes recorded on those ballots might not have been counted. Again, given the evidence, this inference is more 
compelling with respect to the ballots for chief than those for council; however, it is not the role of appellate courts to 
second-guess the weight to be assigned to various items of evidence (Housen at para 23). We observe that, while the 
Chambers judge had clearly ruled out fraud and bad faith on the part of electoral officers, the established contravention and 

AR5016

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885690&pubNum=134173&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=If7cef7f1632d531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280685775&pubNum=134173&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=Ibdc339b8f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2028976824&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030661259&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885721&pubNum=134173&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=If7cef7f1636b531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885690&pubNum=134173&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=If7cef7f1632d531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813125&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdddfc5f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2028976824&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885690&pubNum=134173&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=If7cef7f1632d531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813125&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdddfc5f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0429813146&pubNum=135382&originatingDoc=I4d1a9f5803943c09e0540021280d7cce&refType=IG&docFamilyGuid=I15833ecdde265f39e0540021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA323619ABA85E77E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056175&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


McNabb v. Cyr, 2017 SKCA 27, 2017 CarswellSask 164  
2017 SKCA 27, 2017 CarswellSask 164, [2017] S.J. No. 132, 277 A.C.W.S. (3d) 452 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11 

 

the absence of rebuttal evidence from the DEOs in that regard left open the possibility of negligence or inadvertence on the 
part of the DEOs, with the consequence of ballots for chief and council not being deposited in a ballot box — and, therefore, 
of votes going uncounted. Here, we return to Opitz (at para 61) and, adapting the majority’s reasons to the particular 
contravention in this case, we note a responding party “runs the risk” of having the votes represented by unaccounted-for 
ballots deemed uncounted unless the responding party can adduce evidence or point to evidence from which it may 
reasonably be inferred that the votes in question were nevertheless counted. 
 
43      For these reasons, given the standard of review, we find no basis in the Chambers judge’s approach to the evidence or 
in the evidence itself to interfere with her finding that 17 ballots for chief and 14 ballots for council were “unaccounted for” 
and that this had likely affected the result of the election. That is to say, the Chambers judge’s findings in this regard are not 
unreasonable or unsupported by the evidence that was before her. 
 
3. Did the Chambers judge err by annulling the election of chief or council? 
 

44      In Opitz, the majority explained the remedy set out under s. 531(2) of CEA in permissive terms, connoting a 
discretion: 

[20] ... The use of the word “respectively” means that where the grounds in s. 524(1)(a) are established, a court must 
declare the election null and void; where the grounds in s. 524(1)(b) are established, a court may annul the election. 
Conversely, a court may not annul an election unless the grounds in s. 524(1)(b) are established. 

... 

[22] Under those provisions, if the grounds in para. (a) of s. 524(1) are established (the elected candidate was ineligible), 
then a court must declare the election null and void. In such circumstances it is as if no election was held. By contrast, if 
the grounds in para. (b) are established (there were irregularities, fraud or corrupt or illegal practices that affected the 
result of the election), a court may annul the election. Under these circumstances, a court must decide whether the 
election held was compromised in such a way as to justify its annulment. 

[23] In deciding whether to annul an election, an important consideration is whether the number of impugned votes is 
sufficient to cast doubt on the true winner of the election or whether the irregularities are such as to call into question 
the integrity of the electoral process. Since voting is conducted by secret ballot in Canada, this assessment cannot 
involve an investigation into voters’ actual choices. If a court is satisfied that, because of the rejection of certain votes, 
the winner is in doubt, it would be unreasonable for the court not to annul the election. 

[Original emphasis underlined; italics added] 

See also: McEwing at paras 6, 78, 82, 246 and 258. 
 
45      In this case, we find a judge’s decision to annul an election pursuant to s. 35 of FNEA is similarly an exercise of 
judicial discretion because a judge “may ... set aside the contested election” (emphasis added) if a contravention likely 
affecting the result has been established. 
 
46      In Rimmer v. Adshead, 2002 SKCA 12 (Sask. )C.A. at para 58, [2002] 4 W.W.R. 119 (Sask. C.A.), this Court held 
that, in general terms, a discretionary decision may be set aside on appeal where the judge has erred in principle, disregarded 
a material matter of fact, or failed to act judicially. In addition, this Court will intervene when “the result [is] so plainly 
wrong as to amount to an injustice” (Rafuse v. Rafuse, 2014 SKCA 12 (Sask. C.A.) at para 2, (2014), 433 Sask. R. 124 (Sask. 
C.A.); Huerto v. Salte, 2015 SKCA 21 (Sask. C.A.) at para 3, (2015), 457 Sask. R. 14 (Sask. C.A.)). As such, the power to 
annul an election under s. 35 of FNEA fell to be exercised as the Chambers judge thought fit, having regard, of course, for 
the criteria that bear upon the proper exercise of that power. 
 
47      Two of those criteria are found in Opitz, but only one has application to this case. As to the first, at para 23, the 
majority of the Court said “[i]f a court is satisfied that, because of the rejection of certain votes, the winner is in doubt, it 
would be unreasonable for the court not to annul the election.” This is the so-called “magic number test” that is applied once 
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an applicant has met the statutory threshold of proving a contravention and the application judge’s discretion is, thereby, 
engaged (Opitz at para 75). In Opitz, the majority summarized the magic number test in these terms: 

[71] To date, the only approach taken by Canadian courts in assessing contested election applications has been the 
“magic number” test referred to in O’Brien (p. 93). On this test, the election must be annulled if the rejected votes are 
equal to or outnumber the winner’s plurality (Blanchard, at p. 320). 

[72] The “magic number” test is simple. However, it inherently favours the challenger. It assumes that all of the rejected 
votes were cast for the successful candidate. In reality, this is highly improbable. However, no alternative test has been 
developed. No evidence has been presented in this case to support any form of statistical test that would be reliable and 
that would not compromise the secrecy of the ballot. 

[73] Accordingly, for the purposes of this application, we would utilize the magic number test. The election should be 
annulled when the number of rejected votes is equal to or greater than the successful candidate’s margin of victory. 
However, we do not rule out the possibility that another, more realistic method for assessing contested election 
applications might be adopted by a court in a future case. 

 
48      The magic number test significantly limits the discretionary power of a judge acting pursuant to s. 35 of FNEA. We 
say this because, in our assessment, the application of the magic number test is purely arithmetic and admits of only one 
correct answer. Based on the evidence and the math, the winner either is or is not in doubt. That said, we observe the majority 
in Opitz also acknowledged there may be other “more realistic” methods for assessing a contested election, although none 
were identified in Opitz or in this case. Regardless, the Chambers judge correctly identified the magic number test as being 
applicable (at para 63) and largely echoed the language of Opitz when explaining it. 
 
49      Second, the majority in Opitz made reference (at para 23) to whether the overall integrity of the electoral process had 
been called into question by proven irregularities. In this case, however, the application of the magic number test was the sole 
basis for the Chambers judge’s exercise of judicial discretion to annul the elections of chief and council. She found there had 
been no fraud or bad faith and no other questions as to the integrity of the election process arose on the evidence before her. 
That is, this criterion had no bearing on the exercise of judicial discretion here. 
 
50      When the Chambers judge turned to apply the magic number test to the election of chief, she determined (at para 159) 
that the 17 unaccounted-for ballots, each of which were presumed to contain one vote for the runner-up candidate, 
“outnumber the winner’s plurality of eight votes.” This is arithmetically correct and results from the proper application of the 
magic number test to the facts. On this footing, we find no basis to interfere with the Chambers judge’s conclusion that the 
election of chief ought to be annulled. We sustain that order. 
 
51      However, we do not reach the same conclusion on the election of council. In that election, having concluded 14 ballots 
for council were unaccounted for, the Chambers judge turned (at para 160) to apply the magic number test by considering 
“whether the plurality should be assessed from the perspective of the two successful candidates with the lowest number of 
votes, or from the perspective of the candidate who garnered the most votes,” concluding ultimately that “in either case the 
14 rejected votes exceeds the winners’ plurality.” We acknowledge the application of the magic number test in a 
multiple-winner election — such as the election of eight councillors on a single ballot in this case — had not previously been 
considered by the courts. However, the Chambers judge’s decision to assess whether the contravention had affected the 
plurality of the Elected Candidate with the most number of votes was a misapplication of the test and an error in principle. 
While there are possible combinations of votes for candidates across 14 ballots that could have affected the ranking of the 
Elected Candidates, that ranking is immaterial to the overall outcome — each Elected Candidate would still have been 
elected — and, importantly, it is also immaterial to the George Gordon FN’s governance itself — no special status or 
authority is garnered from the ranking. In an election of this type, the magic number test is concerned only with whether 
uncounted votes affected the plurality of elected candidates versus unelected candidates — i.e., whether they affected the 
overall outcome of the election. 
 
52      As noted, the election of the George Gordon FN council involved 35 candidates seeking election to eight vacant 
councillor positions in the First Nation’s government. For this reason, each elector had the option of choosing (or voting for) 
up to eight candidates on a single ballot (see: Ballot for Councillor at A127). Assuming an elector voted for eight of the 35 
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candidates, there are over 23.5 million possible ballot combinations of eight candidates from a field of 35 (35 choose 8 = 
35!/(8! 27!)). Of course, not each of these combinations is relevant to the question of whether 14 unaccounted-for ballots 
affected the overall outcome such that the election ought to be annulled. Only those combinations that could have called any 
of the eight Elected Candidates’ pluralities into question are relevant to this determination. 
 
53      In that respect, the Chambers judge identified the two Elected Candidates with the lowest number of votes, which were 
Jason Morris (300 votes; ranked seventh) and Angela McNab (291 votes; ranked eighth). The ninth and highest ranked 
unsuccessful candidate, Byron Bitternose, received 273 votes. For clarity, Mr. Morris enjoyed a 27-vote plurality and Ms. 
McNab an 18-vote plurality over Mr. Bitternose. On that basis, assuming each of the 14 unaccounted-for ballots had recorded 
votes for Mr. Bitternose — and some combination of the other unsuccessful candidates — Mr. Morris would still enjoy a 
13-vote plurality over Mr. Bitternose and, importantly, Ms. McNab would still enjoy a 4-vote plurality. Therefore, contrary to 
the Chambers judge’s finding, the 14 unaccounted-for ballots could not have affected the council election because, on the 
evidence, the number of possible votes they represented did not exceed the plurality of any Elected Candidate. It was an error 
in principle to conclude otherwise. Further, we can see no other basis upon which the Chambers judge could have properly 
annulled the council election. 
 
54      For these reasons, we conclude the Chambers judge’s decision to annul the election of council must be set aside and 
the election of the eight Elected Candidates to council must be restored. 
 
IV. CONCLUSION 
 

55      The appeal from the order annulling the election of chief of the George Gordon FN is dismissed. The appeal from the 
order annulling the election of council is allowed, that order is set aside, and the election of the eight Elected Candidates to 
the council of the George Gordon FN is restored. 
 
56      As noted, we have reserved, and continue to reserve, our decision on the question of costs for all matters, including the 
Respondent’s cross-appeal in that regard. We will consider these matters at a date to be fixed by the Registrar. 
 

Appeal allowed in part. 

Footnotes 
1 We infer from her reasons and the number of ballots deemed “unaccounted-for” that the Chambers judge concluded the ballot for 

chief had not been deposited in a ballot box. 
 

2 The Chambers judge considered the number of unaccounted-for ballots in relation to the winners’ plurality when she found the 
contravention of FNER had likely affected the outcome of the election as well as when she exercised judicial discretion to set aside 
the elections of chief and council. If this dual approach constituted an error in principle, we find it did not affect the Chambers 
judge’s decision. Moreover, the parties made no submissions in relation to this part of the Chambers judge’s reasoning process. 
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coverage. 
 

Grauer J.A.: 
 
1.0 INTRODUCTION 
 

1      After a summary trial, the appellant, BCAA Insurance Corporation (”BCAA”), was found liable under a homeowner’s 
policy it issued to the respondents, who are common-law spouses, to indemnify them for the complete loss by fire of their 
house and its contents on Mayne Island, BC. BCAA issued the policy on March 8, 2016. The fire occurred on December 4, 
2016. 
 
2      BCAA had resisted the claim, alleging that the policy was void due to misrepresentations and omissions by the 
respondents at the time coverage was placed, and also on the basis of a material change in the risk arising out of occupancy 
issues. 
 
3      The trial judge’s reasons for judgment finding coverage under the policy are indexed at 2019 BCSC 930 (B.C. S.C.). On 
appeal, BCAA does not pursue the material change issue, but submits that the judge made errors of law and fact in relation to 
the alleged misrepresentations and omissions. 
 
4      These allegations, as argued before us, concern two matters about which BCAA maintains it was left in ignorance at the 
time it agreed to provide the insurance. The first is the fact that the respondents’ previous insurer, Wawanesa Mutual 
Insurance Company, lapsed the policy at the end of its term (March 8, 2016), refusing to renew it on the basis of “Claims 
Frequency & the Frequency of Change of Occupancy”. The second is the extent of previous claims, of which only one had 
been disclosed. 
 
2.0 BACKGROUND 
 

5      The relevant facts may be briefly summarized as follows. 
 
6      At the relevant time, 2016, the respondents owned three properties, a residence in Coquitlam, BC; the property on 
Mayne Island, BC, that was sometimes rented out; and the third at Point Roberts, Washington State. Over the years, they had 
made various insurance claims, including, for present purposes: a total fire loss at the Point Roberts property in March, 2008; 
a claim for damage to the roof of the Mayne Island property in January 2013; and a claim for theft at the Point Roberts 
property in December 2014. 
 
7      The respondents had insured their Mayne Island property with Wawanesa. At the material time, their current policy was 
set for expiry and renewal on March 8, 2016. But, on February 10, 2016, the respondents’ insurance broker, Eaton & Starr, 
wrote them to advise the following: 

Re: Fire and E.C. (Including Rental Dwelling) 

Policy No. HPC 186* 

We are writing with regards to the captioned policy renewal. 

Please be advised that the above noted policy will be lapsed on its expiry date of March 8, 2016, due to the following 
reasons. There will be no coverage in place through Wawanesa Mutual Insurance Company as of March 8, 2016 
at 12:01AM. 

Claims Frequency & the Frequency of Change of Occupancy. 

We are working hard to obtain an alternate quote from different market, and we will keep you posted in this regards. 
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We would also suggest that you contact an alternate broker to arrange insurance coverage. 

We trust you will find everything to be in order and thank you for your past patronage. If you have any questions, please 
contact our office. 

[Emphasis original.] 

 
8      Thereafter, Eaton & Starr submitted applications for coverage on the respondents’ behalf (signed by Ms. Kuhn) to 
various insurers, but without success. Mr. Nagy decided to try to obtain coverage with BCAA, of which he was a member. 
Eaton & Starr could not do so on his behalf because only members could apply. 
 
9      On March 8, 2016, the date the Wawanesa policy was set to expire, Mr. Nagy spoke with Ms. De Rose of BCAA, who 
agreed to provide coverage for the respondents’ property. Ms. De Rose emailed an application form to the respondents that 
she had filled in based on her telephone conversation with Mr. Nagy. Time was short. Mr. Nagy and Ms. Kuhn were to sign, 
scan, and return it electronically. They did so, and BCAA bound coverage that same day. 
 
10      In both the telephone conversation and on the application form, the respondents were asked for a list of previous losses 
within the past 10 years. In both instances, only one such loss was disclosed: the theft in December 2014. In fact, as noted 
above, there were two other significant matters, including a total loss from fire in 2008. And in answer to the question “Has 
any insurer cancelled, declined, refused or imposed any special conditions on habitational insurance for the applicant in the 
past 10 years?” the respondents answered “No”, both by telephone and on the application form. 
 
11      Whether these admitted inaccuracies constitute misrepresentations or omissions is in issue. The trial judge considered 
them to be omissions that would void the policy only if fraudulently made. In this, BCAA argues, she erred. 
 
12      But whether misrepresentations or omissions, the respondents maintain that they were cured (if misrepresentations), or 
shown not to be fraudulent (if omissions) by documents they say they supplied to BCAA after they submitted the electronic 
application on March 8, 2016. These documents comprised a copy of the signed application on which Mr. Nagy had set out in 
handwriting all of their previous losses over the past 10 years (the “addendum”), and a copy of their broker’s letter of 
February 10, 2016 (the “Eaton & Starr letter”), concerning the lapse of the Wawanesa policy. 
 
13      Mr. Nagy deposed that he mailed the addendum and attached Eaton & Starr letter to BCAA the next day, March 9, 
2016. Consequently, the respondents maintain, although what they signed and returned electronically on March 8 did not 
contain complete information, all was fully disclosed by the addendum and attachment that Mr. Nagy mailed on March 9. 
Mr. Nagy further deposed that he confirmed BCAA’s receipt of those documents by telephone on April 29, 2016. BCAA 
disputes this evidence. 
 
14      If all of Mr. Nagy’s evidence in this regard were accepted, then coverage would follow. This is because any 
misrepresentation or omission either would have been rectified, or would have been demonstrated to be immaterial by the 
fact that BCAA maintained coverage notwithstanding receipt of the information. This is not disputed. But BCAA maintained 
that it never saw any mailed addendum and attachment, and did not confirm receipt in any telephone conversation with Mr. 
Nagy. 
 
15      On these points, credibility was very much in issue. Ultimately, as will be explored in detail below, the trial judge 
largely accepted Mr. Nagy’s evidence. She did so in part on the basis of a Browne v Dunn analysis that led her to conclude 
there was a lack of trial fairness in the manner in which BCAA took the position that Mr. Nagy was not to be believed. As a 
result, she found that BCAA had failed to demonstrate that the respondents’ omissions were fraudulent. It followed that the 
policy was not void. 
 
16      On appeal, BCAA asserts that the trial judge made a palpable and overriding error in relation to a key finding of fact 
concerning the April 29, 2016, telephone call Mr. Nagy swore he made to BCAA to confirm its receipt of the mailed 
application, addendum and attachment. Moreover, BCAA contends, the judge erred in her findings relating to whether Mr. 
Nagy forwarded the addendum and attached Eaton & Starr letter, and compounded these errors by her (mis)application of 
Browne v. Dunn (1893), 6 R. 67 (U.K. H.L.), to the circumstances before her. It follows, in BCAA’s submission, that the 
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underpinning for the judge’s conclusions on credibility disappears, and her judgment cannot stand. 
 
3.0 ISSUES AND STANDARD OF REVIEW 
 

17      The questions before us, then, are these: 
 
18      First, do the respondents’ incomplete and inaccurate answers to the questions raised by BCAA in its telephone 
discussion with Mr. Nagy and on its application form constitute misrepresentations or omissions? 
 
19      BCAA submits that this is a question of law, while the respondents assert that it is a question of fact, relying on Taylor 
v. London Assurance Corp., [1935] S.C.R. 422 (S.C.C.) at 428. In my view, given the contextual difference between this case 
and Taylor, where what was said was very much in issue, the question as it arises here involves the application of a legal 
standard to a set of facts, and therefore is properly viewed as one of mixed fact and law. As such, the trial judge’s findings are 
entitled to deference in the absence of palpable and overriding error: Housen v. Nikolaisen, 2002 SCC 33 (S.C.C.). 
 
20      Second, what follows from the distinction between the two? Though not considered by the judge given that she found 
only omissions, this is a question of law. 
 
21      Third, did the trial judge err in fact in relation to her findings that Mr. Nagy sent the addendum and the attached Eaton 
& Starr letter, and concerning the telephone call to BCAA on April 29, 2016, to confirm that BCAA had received those 
documents? 
 
22      As this issue concerns findings of fact, we must ask ourselves whether the judge made a palpable and overriding error. 
 
23      Fourth, did the trial judge erroneously apply Browne v. Dunn in weighing the evidence? Whether the rule in Browne v. 
Dunn applies is a question of law, reviewable on a standard of correctness: Hamman v. Insurance Corporation of British 
Columbia, 2020 BCCA 170 (B.C. C.A.) at para 77; R. v. Drydgen, 2013 BCCA 253 (B.C. C.A.) at para 22. 
 
24      For the reasons that follow, I conclude that the judge below did err in a material way, and that her order must be set 
aside. I would therefore allow the appeal and remit the matter to the trial list. 
 
4.0 DISCUSSION 
 
4.1 Misrepresentation or omission: a palpable error? 
 
4.1.1 Overview 
 

25      BCAA submits that the judge erred in characterizing the inaccuracies in the information supplied by the respondents as 
omissions rather than misrepresentations, and thereby required proof of fraud subject to a heightened scrutiny of the 
evidence. 
 
26      Historically, there was little difference between the two in the insurance context, in terms of their consequences. 
Contracts of insurance have always been considered contracts of utmost good faith (uberrimae fidei), obliging both the 
insurer and the insured to conform to high standards regarding disclosure. This was especially so, insofar as the insured was 
concerned, regarding disclosure of material facts concerning the risk. 
 
27      As Lord Mansfield put it in Carter v. Boehm (1766), 3 Burr. 1905, 97 E.R. 1162 (Eng. K.B.) at 1164: 

First. Insurance is a contract upon speculation. 

The special facts, upon which the contingent chance is to be computed, lie most commonly in the knowledge of the 
insured only; the under-writer trusts to his representation, and proceeds upon confidence that he does not keep back any 
circumstance in his knowledge, to mislead the under-writer into a belief that the circumstance does not exist, and to 
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induce him to estimate the risque, as if it did not exist. 

The keeping back such circumstance is a fraud, and therefore the policy is void. Although the suppression should 
happen through mistake, without any fraudulent intention; yet still the under-writer is deceived, and the policy is void; 
because of the risque run is really different from the risque understood and intended to be run, at the time of the 
agreement. 

 
28      Accordingly, whether material facts were misrepresented or omitted, the policy was considered void at common law 
whether or not there was any actual fraudulent intent. Until 1924, this was reflected in a statutory condition that was 
incorporated by law into fire policies. 
 
29      Through subsequent amendments, we arrive at the present Statutory Condition 1, which is one of the conditions that, 
by section 29(1) of the Insurance Act, RSBC 2012, c 1, are now deemed to be part of every insurance contract. By Statutory 
Condition 1: 

Misrepresentation 

1. If a person applying for insurance falsely describes the property to the prejudice of the insurer, or misrepresents 
or fraudulently omits to communicate any circumstance that is material to be made known to the insurer in order to 
enable it to judge the risk to be undertaken, the contract is void as to any property in relation to which the 
misrepresentation or omission is material. 

[Emphasis added.] 

 
30      By statute, then, an omission of a material circumstance will void the contract only if fraudulent. A misrepresentation, 
however, will have that effect whether or not fraudulently made. 
 
31      Also relevant is section 17 of the Insurance Act: 

17 (1) A contract is not rendered void or voidable by reason of any misrepresentation, or any failure to disclose on the 
part of the insured in the application or proposal for the insurance or otherwise, unless the misrepresentation or failure to 
disclose is material to the contract. 

(2) The question of materiality is one of fact. 

 
32      It is not contested that the existence of previous claims, including a total fire loss, and a refusal by a previous insurer to 
renew the insurance, are matters that would be material to the contract. 
 
33      Similarly, as noted, it is not contested that if Mr. Nagy indeed made full disclosure via his mailed addendum and the 
attached Eaton & Starr letter, and if BCAA received these and yet maintained the coverage, then it could no longer be said 
that the initial inaccuracies were material to BCAA even if they constituted misrepresentations or omissions at the time they 
were made. 
 
34      What follows from whether the statement is characterized as an omission or a misrepresentation, then, comes down to 
this. If an applicant misrepresents circumstances material to the contract, it matters not whether that misrepresentation is 
innocent, negligent, or fraudulent. This is because it concerns a matter exclusively within the knowledge of the applicant that 
is, in the words of Statutory Condition 1, “material to be made known to the insurer in order to enable it to judge the risk to 
be undertaken”, and the applicant will have provided information of that nature that simply was not true. 
 
35      If the insured omits to communicate a material circumstance (an omission), however, that omission must not only be 
material, but also fraudulently made if it is to void the contract. 
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36      The trial judge recognized this important difference, and went on to characterize all of the inaccuracies of which 
BCAA complained as omissions rather than representations. She approached the question this way: 

[74] At the hearing, I asked the parties for their positions on whether the Alleged Non-Disclosures constitute allegations 
of misrepresentations or omissions by the Plaintiffs. BCAA took the position the Alleged Non-Disclosures are 
misrepresentations by the Plaintiffs and, therefore, a heightened degree of scrutiny of the evidence is not required. 
BCAA argues the insurer can choose whether to treat a non-disclosure as a misrepresentation or an omission, however, I 
was not provided with any authority to support that position. I note that in its Summary Trial Application, BCAA used 
words such as “fraudulently omitted” and alleged Mr. Nagy “knowingly omitted” to provide information related to the 
Alleged Non-Disclosures. 

[75] The Plaintiffs say the Alleged Non-Disclosures are omissions, and therefore BCAA must prove, based on clear and 
cogent evidence, the omissions were fraudulent in order to rely on Statutory Condition 1. 

[76] BCAA relied on Lee et al. v. Canadian Northern Shield Insurance Company et al., 2005 BCSC 866to support its 
position that a distinction between misrepresentation and omission is not critical, including the following passage at 
para. 62: 

Mr. Lee did not disclose to Ms. Phung or Mr. Kwan that he intended to rent out rooms in the house to unrelated 
tenants. He may have overlooked it, he may have considered it unimportant, or he may have intended to hold that 
information back. The distinction is not crucial since “[i]t is irrelevant whether the failure to disclose is deliberate 
or inadvertent”: Lafarge Canada Inc. v. Little Mountain Excavating Ltd., 2001 BCSC 218 at para. 25. 

[Emphasis added by trial judge.] 

[77] However, it does not appear that either Lee or Lafarge considered the legislative distinction drawn between a 
misrepresentation and an omission in the relevant Statutory Condition, both as it reads in the current Insurance Act and 
its predecessor. 

[78] Statutory Condition 1 distinguishes between the nature of insured’s intention required to render an insurance 
contract void for misrepresentation or for omission, which was acknowledged by BCAA in its Summary Trial 
Application. This statutory distinction “narrows the common law disclosure duty by making the insured’s intentions 
relevant to the omission of the information”: Barbara Billingsley, General Principles of Canadian Insurance Law, 2nd 
ed. (Markham: Lexisnexis Canada Inc., 2014), at 104; Taylor v. The London Assurance Corporation et al., [1935] 
S.C.R. 422. In order to render an insurance contract void, a misrepresentation does not have to be fraudulent, but an 
omission must be: Bowes v. Fire Insurance Co. of Canada, [1936] O.J. No. 109 (H.C.J.) at para. 20. 

[79] I agree with the Plaintiffs that BCAA has alleged omissions and it must therefore prove the Alleged 
Non-Disclosures were fraudulent in order to rely on Statutory Condition 1. This conclusion is consistent with the 
language used by BCAA in its notice of application and written submissions presented at the hearing, which allege 
intentional fraudulent concealment by the Plaintiffs. 

 
37      It is evident from this passage that, after properly rejecting authorities submitted by BCAA, the judge did not go on to 
discuss in the context of the present case the distinction between a misrepresentation and an omission, as opposed to the 
difference in what had to be proved by way of intent. Instead, the judge appears to have based her conclusion that the 
inaccuracies in question amounted to omissions, rather than misrepresentations, principally on the manner in which BCAA 
presented its case. In this way, she was led into what, in my view, was a palpable error: without analysis of the relevant 
statements, she characterized both inaccuracies as omissions rather than misrepresentations, and reached a result that was 
plainly wrong. 
 
38      As a result of this approach, the judge put the onus on BCAA to prove fraudulent intent. Relying on Bevacqua v. 
Insurance Corp. of British Columbia, 1999 BCCA 553 (B.C. C.A.), and Bolen v. Insurance Corp. of British Columbia, 2006 
BCSC 1749 (B.C. S.C.) at para 18, the judge noted at para 39 that where fraud is alleged, while the standard of proof remains 
the civil standard of a balance of probabilities, “a heightened scrutiny must be applied” to the evidence. 
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4.1.2 Standard of proof and “heightened scrutiny” 
 

39      Before returning to the question of omissions versus representations, I propose to address the manner in which the 
judge approached the evidence and the standard of proof. In my respectful opinion, while the judge correctly stated that 
where fraud is alleged, the standard of proof remains the civil standard of a balance of probabilities, she erred in subjecting 
the evidence to a “heightened scrutiny” in order to determine whether it proved fraud. That approach is wrong in law. 
 
40      The authority upon which the judge relied was the 1999 decision of this court in Bevacqua, as applied in the 2006 
decision of Madam Justice Fisher, then of the Supreme Court, in Bolen. In Bevacqua, this court stated at para 44: 

It must be remembered that allegations of fraud against an insured are quasi-criminal in nature, and if proven could 
affect the insured’s life well beyond the outcome of his insurance claim. Such serious allegations call for heightened 
scrutiny of the evidence by a trial judge, before being satisfied that an allegation of fraud has been proven on a balance 
of probabilities . . . 

 
41      But Bevacqua and Bolen are no longer good law on that point. They were decided before the Supreme Court of Canada 
rendered its decision in C. (R.) v. McDougall, 2008 SCC 53 (S.C.C.). In that case, Justice Rothstein, for the Court, said this: 

[45] To suggest that depending upon the seriousness, the evidence in the civil case must be scrutinized with greater care 
implies that in less serious cases the evidence need not be scrutinized with such care. I think it is inappropriate to say 
that there are legally recognized different levels of scrutiny of the evidence depending upon the seriousness of the case. 
There is only one legal rule and that is that in all cases, evidence must be scrutinized with care by the trial judge. 

[46] Similarly, evidence must always be sufficiently clear, convincing and cogent to satisfy the balance of probabilities 
test. But again, there is no objective standard to measure sufficiency. In serious cases, like the present, judges may be 
faced with evidence of events that are alleged to have occurred many years before, where there is little other evidence 
than that of the plaintiff and defendant. As difficult as the task may be, the judge must make a decision. If a responsible 
judge finds for the plaintiff, it must be accepted that the evidence was sufficiently clear, convincing and cogent to that 
judge that the plaintiff satisfied the balance of probabilities test. 

[Emphasis added.] 

 
42      It does not appear that this decision was brought to the trial judge’s attention. Nevertheless, it follows that it was an 
error for the judge to proceed on the basis that she was to apply a heightened scrutiny to the evidence in order to determine 
whether BCAA had proved fraud on a balance of probabilities. “Heightened scrutiny” should now be locked away in the 
vault of discarded phrases. 
 
43      This appeal, however, does not turn on that point. I return to the question of whether the judge erred by characterizing 
as an omission what was in fact a misrepresentation by reviewing the two areas in which the respondents gave inaccurate or 
incomplete answers on the insurance application. 
 
4.1.3 The previous claims 
 

44      I look first at the respondents’ disclosure of one theft claim in response to the question: “State all losses or claims by 
the applicant or other members of the applicant’s household in the past 10 years”. In fact, they had also had a total fire loss at 
the Point Roberts property, and roof damage at Mayne Island property. What they stated was literally true, but since it 
answered a request for disclosure of all losses, it suggested that they had no other claims, which was false. Was this an 
omission or misrepresentation? 
 
45      A false representation of fact, an assertion that something is so when it is not, or that something is not so when it is, 
constitutes a misrepresentation. As Professor Boivin put it, misrepresentations are active in operation, whereas omissions are 
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passive: Denis Boivin, Insurance Law (Toronto: Irwin Law, 2004) at 116. Misrepresentations are words, writings or gestures 
that communicate misinformation and can be judged objectively by comparing them to the truth. But as Professor Billingsley 
noted, the delineation is not always clear, particularly in the case of half-truths: Barbara Billingsley, General Principles of 
Canadian Insurance Law, 2nd ed (Markham: LexisNexis Canada Inc, 2014) at 105 [Billingsley]. See, for instance, the 
analysis of Goepel J, as he then was, in Lohse v. Sovereign General Insurance Co., 2002 BCSC 50 (B.C. S.C.). 
 
46      Accordingly, distinguishing a misrepresentation from an omission becomes problematic where the statement is 
literally true, but practically false, and therefore misleading — not because of what it said but because of what it left unsaid: 
Bruce MacDougall, Misrepresentation (Toronto: LexisNexis Canada, 2016) at 178, citing R. v. Lord Kylsant, [1932] 1 K.B. 
442 (Eng. K.B.). 
 
47      As the judge recognized, misrepresentation cases that fall outside of the context of Statutory Condition 1 are of limited 
utility in determining whether a misleading statement of this type is a misrepresentation or omission, because of the 
contextual distinction the statutory condition makes. This distinction “narrows the common law disclosure duty by making 
the insured’s intentions relevant to the omission of the information”: Billingsley at 104; see also Taylor at 425. 
 
48      Taylor concerned a statement by the insured’s wife to the insurer’s agent. The property being insured comprised 
lumber camp buildings and equipment in the Township of MacBeth, District of Sudbury, Ontario. There were numerous 
forest fires in the district and, on the day in question, a fire had started in the adjoining Township of McNish. The agent 
asked, “are there any fires?”, to which Mrs. Taylor was found to have answered, “yes, all over the country”. She did not 
mention McNish. This was treated as an omission, and the case turned on whether it could be considered to have been 
fraudulently made within the meaning of Statutory Condition 1. 
 
49      The Supreme Court concluded that there was no evidence of actual fraud, and this was not a situation where some 
lesser concept such as “fraud in law” would do. Consequently, the omission to mention the fires in McNish Township was 
innocent, and did not void the policy. Voiding the policy could only result if the statement could be characterized as a 
misrepresentation. 
 
50      Chief Justice Duff, for the court, concluded that it could not, though he observed, at 428 — 29: 

If Mrs. Taylor’s partial statement of the facts was calculated to mislead the person to whom it was addressed, then it 
might amount to a misrepresentation. But no such issue of fact was suggested by the respondents at trial. 

 
51      From this, I take it that such a partial statement of the facts must generally be considered an omission. Only under 
particular circumstances might it amount to a misrepresentation. But whether it should be taken as such, in the context of 
Statutory Condition 1, is now open to question, as observed by Professor Billingsley (Billingsley at 103 — 105). 
 
52      As noted above, it is clear that if a positive statement is made that is untrue, then it amounts to a misrepresentation. 
The focus is on the understanding of the insurer, who will necessarily have been misled. That is why it matters not whether 
the misrepresentation was innocent or intentional. This flows from the wording of Statutory Condition 1 itself, and from the 
status of an insurance contract in law as one requiring the utmost good faith. It is up to the insured to make sure that what he 
or she represents to the insurer is correct. 
 
53      But if a true but incomplete statement is made (a “half-truth”), then, at least prima facie, it will amount to an omission 
within the meaning of Statutory Condition 1. To characterize such a half-truth as a misrepresentation where it is “calculated 
to mislead” does not advance the analysis in the context of how Statutory Condition 1 treats an omission. As Professor 
Billingsley noted, in relation to omissions but not misrepresentations, the statutory condition makes the insured’s intention 
relevant: Billingsley at 104. It thus focuses on the intention of the applicant, not the state of knowledge of the insurer, 
presumably because what was communicated was true, albeit incomplete. Any “omission” that was calculated to mislead 
would presumably satisfy the requirement of fraud, and would void the policy. Characterizing it as a misrepresentation adds 
nothing. If it was a true misrepresentation, in the sense of a positive statement that was untrue, then whether it was calculated 
to mislead is irrelevant. The statutory condition does not require any examination of intent when it comes to 
misrepresentation. 
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54      On this analysis, the judge’s finding that the ‘previous losses’ answer, which correctly reported a previous theft claim 
but neglected to mention other significant losses, was an omission is entitled to deference. As an omission, it would only void 
the policy if proven to have been fraudulently made. 
 
55      The judge went on to conclude that it had not been proven to be fraudulent, because, she found, Mr. Nagy made full 
disclosure of those other events when he prepared the addendum and mailed it to BCAA, or at least attempted to make full 
disclosure; in the judge’s view, this defeated any suggestion that Mr. Nagy omitted the information fraudulently. The 
question is whether that finding can stand in view of the factual errors discussed below. 
 
4.1.4 The previous policy 
 

56      The same analytical difficulty does not arise in relation to the matter of the lapse of the previous Wawanesa policy. 
 
57      For ease of reference, I set out again the contents of the Eaton & Starr letter of February 10, 2016: 

Re: Fire and E.C. (Including Rental Dwelling) 

Policy No. HPC 186* 

We are writing with regards to the captioned policy renewal. 

Please be advised that the above noted policy will be lapsed on its expiry date of March 8, 2016, due to the following 
reasons. There will be no coverage in place through Wawanesa Mutual Insurance Company as of March 8, 2016 
at 12:01AM. 

Claims Frequency & the Frequency of Change of Occupancy. 

We are working hard to obtain an alternate quote from different market, and we will keep you posted in this regards. 

We would also suggest that you contact an alternate broker to arrange insurance coverage. 

We trust you will find everything to be in order and thank you for your past patronage. If you have any questions, please 
contact our office. 

[Emphasis original.] 

 
58      The letter is awkwardly drafted, but its meaning is clear. On the question of renewal, the broker was advising that 
Wawanesa refused to renew the policy because of claims frequency and the frequency of change of occupancy. Accordingly, 
they would have to find coverage elsewhere. And that is just what they did. 
 
59      Mr. Nagy provided different explanations about this letter at different times; the judge concluded that he found it 
ambiguous. In fact, there was no admissible evidence that he found the letter ambiguous, as will be discussed in relation to 
the later issue. What matters for present purposes is that the answer “No” given to the question “Has any insurer cancelled, 
declined, refused or imposed any special conditions on habitational insurance for the applicant in the past 10 years?” can be 
objectively compared to the truth. It was untrue. The trial judge did not find otherwise. It follows that to characterize it as an 
omission, instead of a misrepresentation, was a palpable error. It was not an omission, or a half truth. It was a positive 
representation that no insurer had cancelled, declined, refused or imposed any special conditions on habitation or insurance in 
the last 10 years. That was false, however the respondents might have perceived it. 
 
4.1.5 Consequences: the cure 
 

60      What follows from the distinction? It is an important question in this case. What follows is a difference in what is 
required to cure the problem. 
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61      In the case of the straightforward, positive misrepresentation, as I conclude occurred here in relation to the Wawanesa 
policy, the only way to cure the misrepresentation is to provide the insurer with the correct information prior to the reliance 
on that information by the insurer: MacDougall at 125 — 26. 
 
62      Here, then, if BCAA received the addendum prior to issuing the policy, the misrepresentation would be of no 
consequence. It seems exceedingly unlikely that BCAA could have received the correct information prior to relying upon the 
incorrect information the respondents had provided by telephone and by electronic return of the signed policy form on March 
8, which was the date the BCAA issued the policy. Mr. Nagy testified that he mailed the addendum the next day. 
Nevertheless, even if BCAA received the correct information after issuing the policy, if BCAA took no steps to cancel or 
revise the coverage, then it would follow that it did not consider the misrepresentation to be material to the risk. 
 
63      In either event, the same result would follow as that reached by the trial judge. But in the context of this case, this 
would require not just mailing a copy of the letter to BCAA, but also actual receipt by BCAA. 
 
64      Why is this so? Because it is BCAA’s state of knowledge that is important here, not the insured’s. Only the insured 
knows that the information he gave was incorrect. Here, BCAA expected, and received, an electronically delivered scanned 
copy of the application form signed by the respondents. BCAA neither required nor expected anything more, and proceeded 
to issue the policy. Only the respondents knew that the information on the application form was incomplete and incorrect, 
and only the respondents were aware (if Mr. Nagy’s evidence is accepted) that the correct information was “in the mail”. 
BCAA had no expectation of further information, and indeed, one would expect any inquiry about delivery of the addendum 
to come from Mr. Nagy, not from BCAA. His evidence was that it did. (See, by analogy, Professor Waddams’ analysis in 
relation to the communication of offers and acceptance in S.M. Waddams, The Law of Contracts, 7th ed (Toronto: Thomson 
Reuters, 2017) at 69 — 71.) 
 
65      But if it is a question of omission, then the focus is on fraudulent intent. Such an intention or calculation may be 
rebutted by evidence that the insured forwarded the complete and correct information to the insurer, even if there is no 
evidence that the insurer received it. This is because what is relevant is the insured’s intention, not the insurer’s state of 
knowledge. This was the path followed by the trial judge, and it was one open to her in relation to omissions, but not in 
relation to misrepresentations. 
 
66      As indicated above, appellate interference can only be justified in relation to an error of fact where the error is both 
palpable and overriding. In short, the error must not only be obvious, but also one that is likely to have affected the result, or 
which discredits it: L. (H.) v. Canada (Attorney General), 2005 SCC 25 (S.C.C.) at paras 56, 69; Benhaim v. St-Germain, 
2016 SCC 48 (S.C.C.) at para 38. 
 
67      This error would not be overriding, in the sense of affecting or discrediting the result, if the judge had found, as Mr. 
Nagy maintained, that BCAA had in fact received the addendum and the Eaton & Starr letter. This is because, as I just 
explained, that would be sufficient either to cure the misrepresentation or rebut its materiality, as well as indicate a lack of 
fraudulent intent in relation to the omission. But the judge did not make that finding; having found only omissions, it was 
unnecessary for her to do so. What she said was this: 

[91] According to Mr. Nagy the Addendum was sent to BCAA by mail. BCAA seems to want me to infer the 
Addendum not received. But even if I were to draw that inference, the evidence of the Plaintiffs and the evidence led by 
BCAA does not necessarily conflict. If BCAA did not receive the Addendum, it does not necessarily follow the 
Plaintiffs didn’t mail it; things can and do get lost in the mail: Owen v. Rocketinfo, Inc..2008 BCCA 502 at para. 6; 
Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Company, 1992 ABCA 204at para. 65. Therefore it is 
not possible to determine the issue of whether the Addendum was fabricated by resolving a direct conflict in the 
evidence. 

 
68      In the result, the judge placed the onus on BCAA to prove fraudulent intent and found that BCAA failed to meet that 
onus: 

[111] I find that the clear and cogent evidence needed to establish fraud is lacking. Based on the evidence before me, I 
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conclude that BCAA has failed to prove on a balance of probabilities the Plaintiffs fabricated the Addendum. The 
Addendum contained all the Alleged Non-Disclosures BCAA asserts the Plaintiffs fraudulently failed to disclose. It 
follows, and I find, that BCAA has failed discharge its burden to prove its defence that the Policy is void ab initio as a 
result of fraudulent omissions by the Plaintiffs. 

 
69      But in relation to a misrepresentation as opposed to an omission, no such burden arose. Only if the judge found that 
BCAA in fact received the addendum would the respondents avoid the consequences of material misrepresentation under 
Statutory Condition 1. As there was no such finding of receipt, the judge’s conclusion of coverage cannot stand. The error 
was overriding. 
 
70      That is sufficient to dispose of this appeal. It is not however, sufficient to support judgment in favour of BCAA in 
substitution for the order pronounced by the trial judge. This is because, having analyzed the issue as one of whether BCAA 
had demonstrated fraudulent intent in relation to an omission, the judge did not consider the question of receipt of the 
addendum and attachment in relation to a misrepresentation. In order to understand the difficulties that arise concerning the 
evidence about the addendum and the telephone call that allegedly confirmed its receipt, it is necessary to review the alleged 
errors of fact concerning the addendum and the telephone call of April 29, 2016. 
 
4.2 The addendum and the confirming phone call 
 
4.2.1 Overview 
 

71      What Mr. Nagy did or did not do after he submitted the initial application electronically was crucial to the 
determination of what consequences flowed from any omission (as found) or misrepresentation. Resolving this question was 
heavily dependent on findings of credibility, a difficult process made all the more challenging when the evidence consists 
solely of affidavits. The two points of contention, as the trial judge observed, were whether Mr. Nagy in fact forwarded the 
addendum and attached Eaton & Starr letter to BCAA, and whether he telephoned BCAA and confirmed its receipt of the 
package. 
 
72      As to the first, the judge was satisfied (as seen above) that Mr. Nagy prepared and forwarded the addendum and the 
Eaton & Starr letter. She made no finding about its receipt. 
 
73      As to the second, the judge did not make a specific finding that Mr. Nagy in fact telephoned BCAA on April 29, 2016, 
and confirmed receipt of the package. She put it differently. She found that the evidence upon which BCAA relied was not 
sufficient to support a conclusion that Mr. Nagy was lying about the call so that fraud should therefore be inferred. In this, 
she relied upon the concept of trial fairness as exemplified by the rule in Browne v. Dunn “to give less weight to BCAA’s 
submissions that the totality of the evidence supports a finding the April 29 Call did not occur” (para 109). 
 
4.2.2 The call of April 29, 2016 
 

74      In support of his evidence that he telephoned BCAA on April 29, 2016, and spoke to Ms. De Rose, who, he said, 
confirmed receipt of the addendum, Mr. Nagy attached his telephone records. The judge observed at para 86 of her reasons 
that “Mr. Nagy’s cell phone records for April 29 confirm a call to BCAA’s Contact Centre lasting three minutes”. 
 
75      That turns out not to be the case. Mr. Nagy’s telephone records do not show a call to BCAA on April 29, 2016. 
 
76      Mr. Nagy’s telephone record is put together in a way that is difficult to follow. At first glance, it appears that calls 
recorded as made on April 26 related to April 29, because the pages are not in sequence. This may explain why the trial judge 
appears to have misread it. But on a proper reading, there can be no doubt that what the record Mr. Nagy exhibited actually 
shows is a call to BCAA at 14:15 on Tuesday, April 26, not Friday, April 29. It shows no call from his phone to BCAA on 
April 29, 2016. 
 
77      According to BCAA’s records, a call from Mr. Nagy did come in to its call centre on April 26, 2016, and he left a 
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request for a call back. In response, a voicemail was left. There was no direct contact. BCAA had no record of a call on April 
29, 2016. Mr. Nagy’s records were therefore consistent with BCAA’s evidence, and inconsistent with his testimony. 
 
4.2.3 The addendum 
 

78      The call, of course, was significant because it purported to confirm BCAA’s receipt of the addendum and attachment. 
Whether Mr. Nagy in fact ever forwarded those documents was very much in issue. Mr. Nagy and Ms. Kuhn had both been 
interviewed at length by BCAA’s investigator, and had given evidence under oath in the process of submitting their claims. 
The questions of the disclosure of previous claims, and the import of the Eaton & Starr letter, were covered in detail. But in 
neither of those procedures did either of the respondents mention the addendum. At para 95, the judge agreed that this was 
“curious”, but considered that it was not clear and cogent evidence that the addendum was fabricated. 
 
79      In his affidavit, Mr. Nagy attached a copy of the Eaton & Starr letter, deposing that he did not recall seeing it before 
talking to BCAA on March 8, 2016 about obtaining coverage (notwithstanding that the letter is dated February 10, 2016). He 
went on to depose: 

At all times, I believed that our policy with Wawanesa was expiring, not cancelled nor did I understand that our 
insurance was declined or refused. 

 
80      BCAA argued that his decision to attach a copy of the Eaton & Starr letter to the addendum was inconsistent with his 
evidence that he understood it to mean only that the coverage was expiring. If that is all it was, why attach it? The judge said 
this at para 94: 

It is worth noting, however, that even Mr. Willoughby [BCAA Senior Manager of Underwriting] acknowledged the 
language of the Eaton & Starr letter is ambiguous. I view his evidence as being supportive of the reasonableness and 
reliability of the Plaintiffs’ interpretation of the Eaton & Starr letter and their evidence about why it was not initially 
disclosed. Mr. Nagy explained he included the Eaton & Starr letter in the addendum because it was ambiguous, 
presumably out of an abundance of caution. Ms. Shariff’s evidence is supportive of that explanation. 

 
81      I have just quoted Mr. Nagy’s evidence about the letter. He did not say he found it ambiguous. On the contrary, he said 
that at all times he understood just one thing, that the policy was expiring. Where did the notion of ambiguity come from? 
 
82      Ms. Shariff was a personal friend of the respondents whose children attended the same school as theirs. The 
respondents filed an affidavit from her in support of their position. Ms. Shariff deposed that, on March 10, 2016 (the day after 
Mr. Nagy deposed he mailed the documents), she ran into Mr. Nagy near the Starbucks in Port Coquitlam. He asked her for a 
stamp “for insurance documents he was planning to send to the Defendant”. Ms. Shariff was able to provide him with one. 
She then reported a discussion they had about homeowner’s insurance in which he told her that the policy was handled over 
the phone and, that once he received the policy, he realized there were things missing. With respect to the addendum, Ms. 
Shariff deposed: 

He showed me a letter that he was sending with the policy documents to BCAA from Eaton Starr that was ambiguous. 
He was unclear about the wording. He asked me, referring to a sentence, “Claims Frequency & Frequency of Change of 
Occupancy”, “What do you think this means”. I said, “I’m not sure, as it was unclear to me.” 

 
83      This evidence was admissible as narrative for the purpose of explaining how it was that Ms. Shariff was able to 
remember seeing the letter in question, but it was not admissible to prove that Mr. Nagy found the letter ambiguous or 
unclear. For that purpose, it was inadmissible hearsay. 
 
84      Nowhere in his own evidence did Mr. Nagy say that he found it ambiguous or unclear. His own affidavit makes no 
such assertion. There was evidence that Ms. Shariff found the letter unclear, but none that supported the judge’s finding at 
para 94 that Mr. Nagy included the letter with the addendum “because it was ambiguous”. 
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85      Indeed, other evidence suggested the contrary. This includes, from the business records of Eaton & Starr, an insurance 
application signed by Ms. Kuhn on February 18, 2016, for coverage with Optimum West Insurance Co., that notes under the 
heading REMARKS: “refused to renewal [sic] by Wawanesa”. 
 
86      What about Mr. Willoughby? Mr. Willoughby was dealing with the information the respondents had given in their 
interviews and examinations under oath. He deposed: 

14. If BCAA were aware of the information arising from the Interviews and [examinations under oath] in advance of 
issuing the Policy, BCAA would not simply have charged increased premiums, but would have refused to have issued 
the Policy. Specifically, 

a. The Plaintiffs’ prior insurer for the Property “lapsed” their policy which to me indicates they were “declined” 
coverage; 

. . . 

 
87      As I see it, this could not fairly be described as an acknowledgement by Mr. Willoughby that the language of the letter 
was ambiguous. The only person who seemed to find it so was Ms. Shariff, whose views on the matter were irrelevant. In 
short, there was no evidence to support the trial judge’s finding that Mr. Nagy included the letter with his addendum because 
he considered it ambiguous. 
 
4.2.4 Was the Rule in Browne v Dunn applicable? 
 

88      It follows from this review that two key facts that supported the judge’s credibility findings were based on palpable 
error: that Mr. Nagy’s telephone records showed a call to BCAA on April 29, 2016 (they did not), and that Mr. Nagy 
included the Eaton & Starr letter with the addendum because he considered it to be ambiguous (he gave no such evidence). 
This leads me back to the question of the judge’s application of the rule in Browne v. Dunn. 
 
89      As against Mr. Nagy’s evidence about the April 29, 2016, call, there was evidence from Ms. De Rose that the judge 
admitted at the hearing. In responding to Mr. Nagy’s diary note about his call with her on April 26, 2016, which he said was 
meant to be April 29, 2016, Ms. De Rose deposed that she had no recollection of the telephone call from Mr. Nagy “on or 
about April 26, 2016”. 
 
90      The judge found that this did not conflict with Mr. Nagy’s evidence that he spoke with her on April 29, 2016. She went 
on to say: 

[103] This Court has held it can be unjust to use credibility to decide the issues without allowing for the right of 
cross-examination: see [Mayer v Mayer, 2012 BCCA 77] at paras. 78-83; Greater Vancouver Water District v. Bilfinger 
Berger AG, 2015 BCSC 485at para. 61. The flipside of that fairness coin is the rule in Browne v. Dunn (1893), 6 R. 67 
(H.L.). The principle arising from Browne v. Dunn was described by the Court of Appeal in R. v. Podolski, 2018 BCCA 
96at para. 145: 

The rule in Browne v. Dunn . . . requires a party who intends to impeach a witness to provide the witness with an 
opportunity to explain or address the point on which their evidence is to be challenged later in the trial. The rule is 
referred to more generally as “the confrontation principle”. It is rooted in fairness. Its object is to prevent the 
“ambush” of a witness on an essential matter . . .  

[104] Typically the fairness or “confrontation principle” underpinning Browne v. Dunn is triggered when the opposing 
party leads evidence that contradicts a witness’ evidence on significant matters, without having directed the witness’ 
attention to that fact by appropriate questions during cross examination. 
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[105] In this case, BCAA did not lead evidence that directly contradicted the evidence of the Plaintiffs. Instead, BCAA 
asks this Court to find the Plaintiffs fabricated the Addendum and that that there was no April 29 Call, contrary to Mr. 
Nagy’s evidence, based on what they claimed to be suspicious circumstances. 

[106] I acknowledge suspicious circumstances can give rise to an inference of fraud in the absence of an explanation: Re 
Fancy (1984), 46 O.R. (2d) 153 (S.C.). However, in this case, the Plaintiffs have provided explanations. The evidence of 
Ms. Shariff, who appears to be an independent third party, supports the evidence of the Plaintiffs in several key respects. 
While BCAA argues the Addendum is “suspect”, speculation of fraud is not sufficient: Swales v. I.C.B.C., 1999 BCCA 
767at para. 27. 

[107] Further, if this had been a traditional trial with viva voce evidence, BCAA would have been precluded from 
arguing the Plaintiffs had fabricated the Addendum and lied about the April 29 Call if it had not put those allegations to 
them in cross-examination. The credibility of the Plaintiffs in this case was clearly a significant matter. BCAA could 
have sought to cross-examine the Plaintiffs on their affidavits pursuant to R. 12-5(61), but elected not to do so. As a 
result, BCAA’s allegations that the Plaintiffs fabricated the Addendum and lied about the April 29 Call, which were 
raised by BCAA in argument, were never put to the Plaintiffs. 

[108] As noted by Justice Doherty in R. v. Paris, [2000] O.J. No. 4687 (C.A.) at para. 22, leave to appeal ref’d [2001] 
S.C.C.A. No. 124, the effect of the failure to challenge a witness’s version of events on significant matters that are later 
contradicted in evidence offered by the opposing party is not controlled by a hard and fast legal rule, but depends on the 
circumstances of each case. That approach was endorsed by the British Columbia Court of Appeal in R. v. Poole, 2015 
BCCA 464: 

[42] The question of whether the rule in Browne v. Dunn was engaged, however, does not complete the analysis. 
While case law and commentaries have expressed the rule in various ways, the description of it in Paciocco and 
Stuesser, The Law of Evidence, 7th, ed. (Toronto: Irwin Law, 2015) at 472 is simple and accurate: 

A party who intends to impeach an opponent’s witness must direct the witness’s attention to that fact by 
appropriate questions during cross-examination. This is a matter of fairness to the witness. If the 
cross-examiner fails to do so, there is no fixed consequence; the effect depends upon the circumstances of 
each case. The court should first see if the witness can be recalled. If that is not possible or appropriate, or 
such evidence may be rejected in favour of the testimony of the opponent’s witness. 

[43] As Paciocco and Stuesser point out, there “is no fixed consequence” for an infringement of the rule. A trial 
judge enjoys broad discretion in determining the appropriate consequence. The goal must always be to ensure that, 
notwithstanding the breach of the evidentiary principle, the trial is a fair one: R. v. Lyttle, 2004 SCC 5at paras. 
64-65. 

[109] As noted, BCAA urges me to find the Addendum was fabricated and the April 29 Call did not take place, but it 
never put those allegations to the Plaintiffs. Those positions were advanced for the first time at the hearing before me. I 
find that BCAA’s failure to put its allegations that to the Plaintiffs violated the fairness principle that the rule in Browne 
v. Dunn was designed to protect. In my view, fairness demands that the rule in Browne v. Dunn apply in this summary 
trial. In the particular circumstances of this case, it is my opinion that the appropriate consequence is for me to give less 
weight to BCAA’s submissions that the totality of the evidence supports a finding the April 29 Call did not occur. 

[110] I acknowledge it can be unjust to decide an issue by summary trial if there is evidence suggesting further evidence 
might be obtained at a full trial that would inform whether certain evidence should be believed: Reilly v. Bissonnette, 
2008 BCCA 167at paras. 45-46. However, as noted earlier, BCAA’s position on suitability was that the evidence before 
me would be no different at trial. 

[111] I find that the clear and cogent evidence needed to establish fraud is lacking. Based on the evidence before me, I 
conclude that BCAA has failed to prove on a balance of probabilities the Plaintiffs fabricated the Addendum. The 
Addendum contained all the Alleged Non-Disclosures BCAA asserts the Plaintiffs fraudulently failed to disclose. It 
follows, and I find, that BCAA has failed discharge its burden to prove its defence that the Policy is void ab initio as a 
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result of fraudulent omissions by the Plaintiffs. 

 
91      With respect, without attempting to define in what circumstances the rule in Browne v. Dunn can properly be applied 
in a summary trial proceeding, I am satisfied that the rule was not applicable in the circumstances of this case. 
 
92      The difficulty in part arises from the position BCAA took before the trial judge. The summary trial application was 
brought by BCAA. The respondents opposed it. But BCAA maintained that the case was suitable for determination by 
summary trial, and the judge ultimately agreed. This was notwithstanding the judge’s recognition at para 15 of her reasons 
that “credibility is a critical factor”. 
 
93      Here, any problem of trial fairness, given that credibility was a critical factor, arose from the procedure followed, in 
which neither party sought to cross-examine on the affidavits, and in which cross-examination was not available in the trial 
process given its summary nature; see, Mayer v. Osborne Contracting Ltd., 2012 BCCA 77 (B.C. C.A.) at paras 78 — 83. 
 
94      The reality is that both sides were well aware that credibility was a critical factor. That is why the respondents opposed 
conducting the trial summarily. 
 
95      By taking the position from the outset that the respondents had fraudulently omitted to disclose facts, as well as 
misrepresenting them, BCAA put their honesty clearly in issue. It could have been no surprise to the respondents to hear 
BCAA argue that the evidence concerning the mailing of the addendum and the making of the April 29, 2016, call should be 
rejected. That evidence was the foundation of the respondents’ position that any omission had not been fraudulently made. 
That is presumably why they adduced so much evidence about it, including the very focused evidence of Ms. Shariff. 
 
96      As I see it, then, this is a case like Drydgen, where the argument concerning the reliability of the witness, here Mr. 
Nagy, should have surprised no one, and there was no realistic possibility that the closing arguments caught the witness by 
surprise (see Drydgen at para 18). Trial fairness, in my view, did not demand that the respondents be permitted to give further 
evidence that what they had already sworn was true was not a lie. It was surely a given that that was their position, just as it 
was clear throughout trial that it was BCAA’s position that an addendum was never received and that there was no telephone 
call confirming its receipt. 
 
97      Moreover, the rule in Browne v. Dunn applies to the weighing of evidence and cannot justify making findings of fact 
unsupported by the evidence where those findings are an essential part of what is to be weighed. That is what effectively 
occurred here. 
 
98      In my respectful view, the judge’s use of the rule in Browne v. Dunn to “give less weight to BCAA’s submissions that 
the totality of the evidence supports a finding the April 29 Call did not occur”, was, in the circumstances, wrong in law. 
 
4.2.5 What flows from these errors? 
 

99      In my view, the two factual errors, compounded by the misapplication of Browne v. Dunn, had an overriding effect on 
the result. 
 
100      The trial judge recognized that credibility was critical, and observed at para 111 that BCAA had failed to prove that 
the respondents had fabricated the addendum. She concluded that what she found to be omissions had not been shown to 
have been fraudulently made because Mr. Nagy had prepared and forwarded the addendum and the Eaton & Starr letter, 
which disclosed the information that had initially been omitted. Her finding of credibility in this regard was supported by her 
conclusions about the April 29, 2016, phone call, which Mr. Nagy said was about the addendum. But the judge’s use of both 
of these key factors, the addendum and the phone call, relied significantly on the two errors I have identified. This was 
compounded by the manner in which she weighed the evidence in favour of the credibility of the respondents on the basis of 
Browne v. Dunn. 
 
101      The combined effect of these errors, in my respectful view, is to discredit the result. They go to the core of the case. 
That is not to say that the same result could not be reached otherwise, but what that leads to is the need for a new trial, rather 
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than entering judgment in favour of the appellant. 
 
5.0 DISPOSITION 
 

102      For these reasons, I would allow the appeal, set aside the order of the trial judge, and remit this matter to the Supreme 
Court for a new trial. 

Saunders J.A.: 
I agree 

Bennett J.A.: 
I agree 
 

Appeal allowed. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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Civil practice and procedure 

Insurance 
 

Edward Belobaba J.: 
 
1      In the decision released on July 15, 2021, I certified this proposed class action “conditionally” and noted that it would 
be “fully certified” once the dispute about the representative plaintiff was determined.1 I had no doubt about full certification 
because if the current plaintiff, Nordik Windows, was found not to be a suitable representative plaintiff under s. 5(1)(e) of the 
Class Proceedings Act,2 three other proposed co-plaintiffs were being advanced in any event. 
 
2      The plaintiff’s motion to add the three additional representatives during the course of this certification hearing fully 
comports with the letter and spirit of ss. 5(4) and 12 of the CPA. It also accords with long-established caselaw that 
“certification is a fluid, flexible procedural process”.3 I was frankly surprised by defence counsel’s resistance to these 
elementary propositions.4 
 
3      In any event, as I noted in the July 15 certification decision, my reasons for the certification of the appropriate 
representative plaintiff or plaintiffs would be set out in an Addendum.5 
 
4      This is the Addendum. 
 
5      For the reasons that follow, this class action is now fully certified as a class proceeding, with four suitable representative 
plaintiffs. 

AR5036

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054086093&pubNum=0005476&originatingDoc=Icbd4b446290a1565e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280338027&pubNum=0135310&originatingDoc=Icbd4b446290a1565e0540010e03eefe0&refType=IG&docFamilyGuid=I3166ee5cf43a11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AB07D261FCEE0780E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280336927&pubNum=0135310&originatingDoc=Icbd4b446290a1565e0540010e03eefe0&refType=IG&docFamilyGuid=I7ce52b37f44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Nordik Windows v. Aviva, 2021 ONSC 5807, 2021 CarswellOnt 12638  
2021 ONSC 5807, 2021 CarswellOnt 12638 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2 

 

 
6      I begin the discussion by considering the suitability of Nordik Windows, the representative plaintiff as proposed 
initially. 
 
Nordik Windows Inc is a suitable representative plaintiff 
 

7      Generally, under s. 5(1)(e) of the CPA, the court must be satisfied that there is a representative plaintiff who (i) would 
fairly and adequately represent the interests of the class, (ii) has produced a workable litigation plan and (iii) does not have a 
conflict of interest with any of the other class members. 
 
8      Here, the defendant challenged Nordik Windows’ suitability as a representative plaintiff at a more basic level — that the 
business of Nordik Windows had not been interrupted by any COVID-19-related orders of a civil authority and thus it had no 
viable insurance claim and was not a suitable class representative.6 The applicable law in Ontario, sometimes referred to as 
‘the rule in Ragoonanan,’7 requires that the representative plaintiff have a cause of action against the defendant.8 
 
9      It is sufficient if the proposed representative plaintiff has even one viable cause of action.9 I will therefore focus on the 
plaintiff’s Restricted Access or RA claim. Recall that RA coverage is available where the insured sustains a loss of business 
income “caused by the interruption of the ‘business’ at the ‘premises’ when ingress to or egress from the ‘premises’ is 
restricted in whole or in part ...by order of civil authority resulting from ... an outbreak of a contagious or infectious disease 
that is required by law to be reported to government authorities.” 
 
10      The defendant says there is no evidence that the business interruption at Nordik Windows can be connected in any way 
to “an order of civil authority resulting from ...an outbreak of a contagious or infectious disease that is required by law to be 
reported to government authorities.” 
 
11      As I made clear in the certification decision, the judicial interpretation of the several key words and phrases that will 
decide coverage, such as “outbreak” or “required by law to be reported to government authorities” was best left to the merits 
phase and to the determination of the certified common issues. Here, the defendant sensibly focused on the word “order” and 
argued that there is no factual evidence that any business interruption was caused by an “order of civil authority”. 
 
12      I do not agree. In my view there is at least some evidence that some part of the business interruption losses sustained 
by the plaintiff were caused by an “order of civil authority”. 
 
13      This evidence is found in several affidavits (in particular those of Messrs. Noel and Mitton), cross-examination 
transcripts and in one case via an answer to an undertaking.10 The evidence is that it was on the advice and recommendation 
of local public health authorities that Nordik Windows decided to shut down for about six weeks in April and May, 2020 to 
reconfigure the equipment and work-stations in its manufacturing facility and achieve the recommended six-foot physical 
distancing. There is evidence that otherwise the plaintiff’s employees “were basically on top of each other” in some areas of 
the manufacturing facility. 
 
14      There is evidence that the reconfiguration was a significant undertaking: equipment had to be unbolted from the floor 
to be moved; heavy rollers and forklifts had to be used to physically move equipment which then had to be secured to the 
floor at new locations; and electrical wiring, air lines and vacuum systems had to be disconnected, moved to new locations 
and then reconnected to the equipment. Four employees spent about a month and a half on the reconfiguration. By May 19, 
2020, the reconfiguration was complete, the plaintiff had secured masks for its workers and manufacturing operations 
resumed. 
 
15      The defendant demurs and argues that the advice or recommendations of a public health authority is not “an order of 
civil authority.” As already noted, the definitive meaning of “an order of civil authority” will be determined at the merits 
phase of this litigation when the certified common issues are decided. Here, at certification, it is enough if the plaintiff can 
establish an arguable basis for the interpretation that is being advanced. In my view, it has done so. 
 
16      It must first be noted that the defendant agreed when it consented to the certification of the RA common issue that “for 
the purposes of the common issues”, the word “orders” would mean: “all federal, provincial, territorial, municipal, public 
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health official, and regulatory orders or directives across Canada, as well as all public health advice or guidance issued by 
any of those entities or any other entities across Canada, that relate to COVID-19.”11 
 
17      In any event, the legal backdrop itself provides some basis for the plaintiff’s submission that all businesses were 
subject to the advice and recommendations of public health officials, including their recommendations about the importance 
of physical distancing. 
 
18      Recall the provincial government’s initial response to the growing pandemic. Recall as well that the government’s 
response differentiated between “essential” businesses (manufacturing operations such as Nordik Windows) and 
“non-essential” businesses (which included most retail outlets). 
 
19      On March 17, 2020, the Ontario government declared a state of emergency under the Emergency Management and 
Civil Protection Act12 noting that “the outbreak of a communicable disease, namely COVID-19 coronavirus disease, 
constitutes a danger of major proportions that could result in serious harm to persons.”13 
 
20      Six days later, on March 23, 2020, the provincial government issued an order under the EMCPA closing non-essential 
businesses. The opening words of this closure order also addressed essential businesses: 

And Whereas the temporary closure of places of non-essential business is necessary to help protect the health and safety 
of the people of Ontario in response to the declared emergency; 

And Whereas the supply chain with respect to essential goods, services and resources should continue to function to the 
full extent possible, subject to the advice and recommendations of public health officials, including their 
recommendations about the importance of physical distancing.14 

 
21      It is thus at least arguable that even essential businesses such as Nordik Windows were still required to consider the 
advice and recommendations of public health officials, including their recommendations about the importance of physical 
distancing. This general obligation was affirmed in Fairstone Financial,15 a recent decision of this court: 

Although Fairstone had been categorized as an essential business and was therefore permitted to keep branches open, it 
was nevertheless required to operate in accordance with the recommendations and instructions of public health 
authorities. That included controlling access to premises so as to maintain social distancing.16 

 
22      I am therefore satisfied that there is at least some evidence that some portion of the business interruption losses 
sustained by Nordik Windows were caused by an “order of civil authority” namely the advice and recommendations of local 
public health authorities about the importance of physical distancing. 
 
23      Counsel for the plaintiff also advanced several other arguments, including one that was based on the Occupational 
Health and Safety Act17 . There is no need to consider these additional submissions because in my view the “some basis in 
fact” requirement is sufficiently satisfied by the evidence discussed above. 
 
24      I am also satisfied that Nordik Windows would fairly and adequately represent the interests of the class, has produced 
a workable litigation plan and does not have a conflict of interest with any of the other class members. 
 
25      Nordik Windows is certified as a suitable representative plaintiff. 
 
As are the three proposed additional co-plaintiffs 
 

26      The three proposed additions — Hangar9 Studios Inc., Cash and Carry Inc. and Real Food for Real Kids Inc. — are 
also certified as suitable representative plaintiffs. 
 
27      I will discuss each of them in turn. 
 
(i) Hangar9 Studios Inc. 
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28      Hangar9 operates a retail store selling women’s clothing, shoes and accessories in First Canadian Place in Toronto. It 
is insured by Aviva under a policy that includes Restricted Access (”RA”), Negative Publicity (”NP”) and Physical Damage 
coverage. 
 
29      There is some evidence for the following:  

• As a retail store, Hangar9 was required to close its premises to in-person shopping because of the March 23, 2020 
Closure Order. That Order was made as a result of “the outbreak of a communicable disease namely COVID-19”. 
Hangar9’s representative, Denise MacDonald, was not cross-examined on these facts giving rise to her company’s 
claim; 

• Hangar9 also advances RA claims for the closure orders on November 20, 2020 and April 8, 2021. There is some 
evidence that each of these orders were made as a result of one or more outbreaks of COVID-19 and required Hangar9 
to close its premises to in-person shopping; 

• There is evidence that Hangar9 has suffered well over $100,000 in business losses as a result of the various closure 
orders. 

 
30      Hangar9’s claim for the business interruption losses was denied on June 16, 2020. On July 16, 2020, Hangar9 
commenced an action against Aviva for coverage under its policy but then decided to pursue the claim as part of this 
proposed class action. 
 
31      I have no difficulty concluding that Hangar9 has a viable cause of action against the defendant and otherwise satisfies 
the requirements set out in s. 5(1)(e) of the CPA. 
 
(ii) Cash and Carry Inc. 
 

32      Cash and Carry is a retail outlet that sells and installs the custom windows manufactured by Nordik Windows and is a 
Nordik Windows’ affiliate. The retail facility operates out of business premises shared with Nordik Windows in the Ottawa 
area. Cash and Carry is a named insured under Nordik Windows’ insurance policy and has the same RA, NP and Physical 
Damage coverage. 
 
33      There is evidence in the record of the following. In March 2020, there were increasing reports of cases and outbreaks 
of COVID-19 in the Ottawa area. Public health authorities recommended physical distancing and working from home as a 
means to limit or prevent the spread of the virus. There is also evidence that a 25 km radius around Cash and Carry’s 
premises encompasses portions of the City of Ottawa, including Maplewood Retirement Community, as well as portions of 
the County of Prescott-Russell. There is evidence that outbreaks of COVID-19 were reported in each of these areas. 
 
34      There is evidence that Cash and Carry sustained significant decreases in retail calls and increases in installation 
cancellations following the spread of COVID-19 in the Ottawa area in early March of 2020. This had an immediate and 
negative impact on their revenues. 
 
35      Cash and Carry advances both RA and NP claims: 

• Cash and Carry has an arguable RA claim as of March 23, 2020, in respect of its retail sales operations. There is 
evidence that under the March 23 closure order, Cash and Carry was not permitted to engage in any retail sales activity 
and its sales employees were therefore prohibited from accessing its premises; 

• Cash and Carry also has an arguable RA claim at least as of April 4, 2020, when the provincial government amended 
the closure order to restrict the scope of the exclusion for residential renovations to projects where work had already 
commenced prior to April 4.18 There is evidence that Cash and Carry conducts same-day installations and was therefore 
immediately prohibited from continuing its business. As of that date, Cash and Carry’s employees were prohibited from 
accessing its premises for any reason; 
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• Cash and Carry also has an arguable NP claim. There is evidence that as a result of the significant increase in 
COVID-19 cases in the Ottawa area and the widespread reporting of outbreaks, many of its customers cancelled their 
window installations. These cancellations were arguably the direct result of outbreaks of COVID-19 within 25 km of 
Cash and Carry’s premises. (I deal further with the “direct result” issue in my discussion below of the suitability of Real 
Food for Real Kids as a representative plaintiff.) 

 
36      In short, there is some evidence that the March 23 order, the April 4 order, and/or the outbreaks of COVID-19 in the 
Ottawa area resulted in customers cancelling installations and Cash and Carry sustaining losses in business income. 
 
37      On or about May 15, 2020, Cash and Carry, together with Nordik Windows, gave notice of a claim to Aviva for loss of 
business income as a result of COVID-19. On June 1, 2020, Aviva denied coverage. On March 2, 2021, Cash and Carry, 
together with Nordik, submitted a proof of loss to Aviva. Aviva did not respond. 
 
38      I have no difficulty concluding that Cash and Carry has a viable cause of action against the defendant and otherwise 
satisfies the requirements set out in s. 5(1)(e) of the CPA. 
 
(iii) Real Food for Real Kids Inc. 
 

39      It is interesting to note that the defendant said little to nothing about the suitability of Hangar9 or Cash and Carry as 
representative plaintiffs. Instead, it directed its energy and the court’s attention to the third proposed addition. 
 
40      Real Food for Real Kids or “RFRK” is a catering business providing healthy meals to children in day-care centres and 
summer camps across the Greater Toronto Area. 
 
41      There is evidence in the record of the following. Over the course of the first two weeks of March, there was a 
significant increase in the number of reported daily cases of COVID-19 in Toronto. A 25 km radius around RFRK’s business 
premises encompasses the entire City of Toronto. 
 
42      On March 17, 2020, as a result of “the outbreak of a communicable disease namely COVID-19”, the provincial 
government ordered all licensed day-care centres to close immediately. As a result, RFRK’s customers stopped purchasing 
meals. RFRK lost all its revenue almost overnight and was forced to lay off more than 90 of its 115 employees. 
 
43      RFRK submitted an insurance claim for the COVID-related business interruption losses on March 24, 2020. On May 
22, 2020, the defendant denied the claim. On July 7, 2020, RFRK commenced a proposed class action but then, like Hangar9, 
it decided to pursue its claim for coverage as part of this class action. RFRK’s proposed class action was stayed as part of the 
carriage decision and order 
 
44      RFRK advances an NP claim. Recall that the NP coverage provision insures the loss of business income sustained by 
the insured “as a direct result of any of the following occurrences ... an outbreak of a contagious or infectious disease within 
25 kilometres of the ‘premises’ that is required by law to be reported to government authorities.” 
 
45      The defendant makes two arguments: there is no evidence of any “outbreak”, and “no basis in fact... that the March 17, 
2020 order directly resulted from any outbreak”. Here again, it is important to remember that the interpretation of the 
coverage language such as the meaning of “outbreak” or “direct result” will be determined when the merits of the certified 
common issues containing these words and phrases are decided.19 The plaintiff’s hurdle at certification is simply to show a 
viable or arguable cause of action and some basis in fact for its allegations. 
 
46      Outbreak. Dealing first with the “outbreak” issue, RFRK, and the class as a whole, argues that “outbreak” under the 
policy could mean any or all of (i) a province-wide outbreak; (ii) a city-wide outbreak; (iii) multiple cases with an 
epidemiological link; or (iv) even a single case of COVID-19. Although the official reporting of “outbreaks” by public health 
authorities is helpful, says the plaintiff, the class is not limited to those reports and the correct meaning of the word 
“outbreak” should not be decided on this procedural motion. 
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47      In any event, continues the plaintiff, according to Public Health Ontario, the first two weeks of March 2020 saw 
Toronto case counts increase from four cases per day to 66 cases per day, for a total of 367 cases over the two-week period. 
The court can infer as a matter of common sense, says the plaintiff, that this increase included at least one “outbreak” or that 
the dramatic increases collectively could be described as an “outbreak”. Also, the provincial government’s March 17, 2020 
declaration of emergency was stated to be in response to “the outbreak of a communicable disease namely COVID-19” and 
the related closure order was made pursuant to this declaration. (Emphasis added.) 
 
48      I agree with the plaintiff. I am satisfied that RFRK has provided some evidence of an “outbreak” of COVID-19 within 
the arguably relevant area and time period. 
 
49      Direct result. The defendant submits that even so, RFRK’s loss in business income was not the “direct result” of a 
COVID-19 outbreak but of the fact that its day-care customer base stopped making purchases. At most, says the defendant, 
RFRK’s business losses were the indirect result of COVID-19 and the government closure orders. 
 
50      As already noted, the interpretation and meaning of “direct result” on the facts herein will be determined when the 
certified common issues are decided on the merits. However, for the purpose of this certification motion, I am satisfied that 
RFRK’s loss of business income arguably falls within the NP coverage provision — that this business interruption loss was 
arguably the direct result of the outbreak of COVID-19. 
 
51      I say this because under the existing caselaw “direct result” is akin to “proximate cause”, and “proximate cause” is best 
understood as an effective or dominant cause that may be found to exist even where there is some intervening step or some 
passage of time between cause and consequence. 
 
52      In short, I agree with the plaintiff’s and RFRK’s summary of the applicable caselaw: 

• Causation in insurance law is determined using the proximate cause doctrine. Proximate cause is defined as the 
“effective or dominant cause of the occurrence” or “what is in substance the cause”;20 

• Proximate cause does not require the cause to be the “closest in time” to the loss. An originating cause can be 
“proximate” if “in substance” it caused the loss or was the “effective” cause of the loss;21 and 

• The word “direct” in an insurance policy does not displace the proximate cause doctrine. “’Proximate cause’ has been 
treated as synonymous with ‘direct cause’” and the “word direct, in qualifying ‘result,’ does not imply that there can be 
no step between the cause and the consequence”.22 

 
53      In other words, on the evidence herein, it is at least arguable that the direct or proximate cause of RFRK’s business 
losses was the outbreak of COVID-19 which effectively and sequentially resulted in the government closure orders, the 
shut-down of RFRK’s customer base and the stoppage in customer purchases. In my view, there is at least some basis for the 
submission that the COVID-19 outbreak or outbreaks were the “proximate” and “effective” cause of RFRK’s business 
losses.23 
 
54      I therefore conclude, as I did with Hangar9 and Cash and Carry, that RFRK also has a viable cause of action against 
the defendant and otherwise satisfies the requirements set out in s. 5(1)(e) of the CPA. 
 
55      Each of the proposed additional plaintiffs understands the responsibilities of a representative plaintiff and are prepared 
to fulfil those responsibilities — they have reviewed and agree with Nordik Windows’ litigation plan; they are familiar with 
the common issues approved by the court; none of them has any conflict of interest with any member of the class on the 
certified common issues or otherwise; and all of them have already played an active role in this litigation by swearing 
affidavits, being cross-examined, working with counsel to deliver answers to undertakings and attending court. 
 
Disposition 
 
56      Nordik Windows Inc., Hangar9 Studios Inc., Cash and Carry Inc. and Real Food for Real Kids Inc. are all certified as 
suitable representative plaintiffs.24 
 
57      This proposed class action is now fully certified. 

AR5041

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280338027&pubNum=0135310&originatingDoc=Icbd4b446290a1565e0540010e03eefe0&refType=IG&docFamilyGuid=I3166ee5cf43a11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AB07D21B38590742E0540010E03EEFE0


Nordik Windows v. Aviva, 2021 ONSC 5807, 2021 CarswellOnt 12638  
2021 ONSC 5807, 2021 CarswellOnt 12638 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7 

 

 
58      A word about costs. The successful plaintiff is of course prima facie entitled to its reasonable costs on a partial 
indemnity basis. And the costs may be significant. 
 
59      Unlike the parallel Workman Optometry class action25 where certification was achieved on consent, the certification of 
this action was resisted at almost every step by the defendant insurer as was its right. However, many of the defendant’s 
arguments were directed at the merits and were thus premature and not relevant to certification. As a result, the certification 
motion was unnecessarily bumpy and protracted — and this may be reflected in the plaintiff’s costs submissions. 
 
60      If the parties are unable to agree on the appropriate cost award, they may forward brief written submissions — the 
plaintiff within 21 days and the defendant within 21 days thereafter. 
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voters’ signatures — With respect to cross-appeal, voting in wrong polling division had no effect on result of election — 
There was no basis to interfere with application judge’s finding with respect to address oaths requiring vouching — There 
was no reason to question finding that certain voters had sworn necessary oath — Where names for vouchers were missing, it 
did not constitute irregularity — There was no basis to disturb finding that there was no evidence of double-voting. 

Public law --- Elections — Practice and procedure on controverted elections — In federal and provincial elections — Trial — 
Evidence — Burden of proof 
Candidate W, who was runner-up in close federal election in 2011, brought successful application to have election result 
declared null and void — Application judge found that 79 votes amounted to irregularities that affected result of election — 
Candidate O, who won election with plurality of 26 votes, appealed — W cross-appealed — Appeal allowed; cross-appeal 
dismissed — Application judge wrongly set aside at least 59 votes — One of errors was that application judge reversed onus 
of proof — Application judge placed onus on respondent to establish that voters had certified that they were qualified to vote, 
rather than on applicant to show that they had not — Because application judge misstated onus of proof number of times in 
his analysis, it could not be said with confidence that he applied correct onus in arriving at his findings. 

Public law --- Elections — Practice and procedure on controverted elections — In federal and provincial elections — 
Appeals 
New evidence — Candidate W, who was runner-up in close federal election in 2011, brought successful application to have 
election result declared null and void — Application judge found that 79 votes amounted to irregularities that affected result 
of election — Candidate O, who won election with plurality of 26 votes, appealed — W cross-appealed — Appeal allowed 
and cross-appeal dismissed, on other grounds — Although there was motion to introduce new evidence consisting of chart 
compiled by Elections Canada, based on national register of electors, evidence could only assist O and it was not necessary to 
consider it. 

Statutes --- Interpretation — Construction — Rules — Associated words (noscitur a sociis) 

Droit public --- Élections — Procédure en cas d’élections controversées — Dans le cadre d’élections fédérales ou 
provinciales — Jugements 
W, le candidat qui s’était classé deuxième dans une élection fédérale serrée en 2011, a déposé avec succès une requête visant 
à obtenir l’annulation des résultats de l’élection — Juge saisi de la requête a estimé que 79 votes constituaient des 
irrégularités ayant influé sur le résultat de l’élection — O, le candidat ayant remporté l’élection avec une majorité de 26 
votes, a formé un pourvoi — W a formé un pourvoi incident — Pourvoi accueilli; pourvoi incident rejeté — « Irrégularité 
[...] ayant influé sur le résultat » d’une élection est un manquement à la procédure prescrite par la loi qui fait en sorte qu’une 
personne a voté sans en avoir le droit — Juge saisi de la requête a eu tort d’écarter au moins 59 votes — Juge saisi de la 
requête a inversé le fardeau de la preuve et n’a pas pris en considération des éléments de preuve importants — Certains 
manquements allégués ne constituaient pas des « irrégularités » — Parmi les questions soulevées à l’instance, il y avait la 
question des certificats d’inscription qui n’avaient pas été remplis, de la procédure d’identification par un répondant qui 
n’avait été suivie correctement ainsi que celle concernant l’absence des signatures des électeurs — Concernant le pourvoi 
incident, le fait que des électeurs aient voté dans le mauvais bureau de scrutin n’a eu aucune incidence sur le résultat de 
l’élection — Il n’y avait aucune raison de modifier la conclusion du juge saisi de la requête concernant les serments relatifs à 
l’adresse exigeant le recours à un répondant — Il n’y avait aucune raison de modifier la conclusion selon laquelle certains 
électeurs avaient prêté le serment qui était exigé — Fait que le nom des répondants n’était pas indiqué ne constituait pas une 
irrégularité — Il n’y avait aucune raison de modifier la conclusion selon laquelle rien ne prouvait que des électeurs avaient 
voté plus d’une fois. 

Droit public --- Élections — Procédure en cas d’élections controversées — Dans le cadre d’élections fédérales ou 
provinciales — Procès — Preuve — Fardeau de la preuve 
W, le candidat qui s’était classé deuxième dans une élection fédérale serrée en 2011, a déposé avec succès une requête visant 
à obtenir l’annulation des résultats de l’élection — Juge saisi de la requête a estimé que 79 votes constituaient des 
irrégularités ayant influé sur le résultat de l’élection — O, le candidat ayant remporté l’élection avec une majorité de 26 
votes, a formé un pourvoi — W a formé un pourvoi incident — Pourvoi accueilli; pourvoi incident rejeté — Juge saisi de la 
requête a eu tort d’écarter au moins 59 votes — Une des erreurs du juge saisi de la requête a été d’inverser le fardeau de la 
preuve — Juge saisi de la requête a imposé à l’intimé le fardeau de démontrer que les électeurs avaient attesté qu’ils avaient 
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qualité d’électeur, plutôt que d’imposer au requérant le fardeau de démontrer que les électeurs n’avaient pas attesté en ce sens 
— Juge saisi de la requête ayant mal énoncé le fardeau de la preuve à plusieurs reprises dans son analyse, on ne saurait 
affirmer avec certitude qu’il est parvenu à ses conclusions en appliquant le bon fardeau de preuve. 

Droit public --- Élections — Procédure en cas d’élections controversées — Dans le cadre d’élections fédérales ou 
provinciales — Appels 
Nouvelle preuve — W, le candidat qui s’était classé deuxième dans une élection fédérale serrée en 2011, a déposé avec 
succès une requête visant à obtenir l’annulation des résultats de l’élection — Juge saisi de la requête a estimé que 79 votes 
constituaient des irrégularités ayant influé sur le résultat de l’élection — O, le candidat ayant remporté l’élection avec une 
majorité de 26 votes, a formé un pourvoi — W a formé un pourvoi incident — Pourvoi accueilli; pourvoi incident rejeté pour 
d’autres motifs — Bien qu’on avait déposé une requête visant à obtenir la permission d’introduire une nouvelle preuve, soit 
un tableau dressé par des fonctionnaires d’Élections Canada sur la base du registre national des électeurs, la preuve proposée 
ne pouvait que servir la cause de O et il n’était pas nécessaire d’en tenir compte. 

Lois --- Interprétation — Interprétation — Règles — Termes associés (noscitur a sociis) 

Candidate W, who was the runner-up in a close federal election in 2011, brought a successful application to have the election 
result declared null and void. The application judge found that 79 votes amounted to irregularities that affected the result of 
the election. Candidate O, who won the election with a plurality of 26 votes, appealed. W cross-appealed. 

Held: The appeal was allowed and the cross-appeal was dismissed. 

Per Rothstein, Moldaver JJ. (Deschamps, Abella JJ. concurring): The application judge wrongly set aside at least 59 votes. 
Therefore, the “magic number” test was not met, as the remaining number of votes invalidated (not more than 20) did not 
equal or exceed the plurality of 26 votes. Considering the centrality of the constitutional right to vote, the enfranchising 
purpose of the Canada Elections Act, the language of s. 524 of the Act, and the democratic values engaged, an “irregularit[y] 
. . . that affected the result” of an election was a breach of statutory procedure that resulted in an individual voting who was 
not entitled to vote. 

With respect to polls 31 and 426, the application judge reversed the onus of proof. With respect to polls 174 and 89, he failed 
to consider material evidence. Because of these legal errors, the judge’s findings were not entitled to deference and this Court 
could come to its own conclusions on the validity of votes in those polling divisions. In polls 31, 426 and 174, the mistakes 
complained of did not rise to the level of an “irregularity”. In poll 89, W established an “irregularity” but did not establish 
that it affected the result. The impugned votes were to be restored. 

The application judge placed the onus on the respondent to establish that the voters had certified that they were qualified to 
vote, rather than on the applicant to show that they had not. Because the application judge misstated the onus of proof a 
number of times in his analysis, it could not be said with confidence that he applied the correct onus in arriving at his 
findings. 

In polls 31, 426 and 174, the mistakes complained of did not rise to the level of an “irregularity”. Considering the evidence 
with regard to 16 votes in poll 31, this Court could not find, on balance, that the registration certificates were not complete. 
With respect to 26 votes in poll 426, there was evidence that the registration certificates had been completed but misplaced 
after the election. With respect to 8 votes in poll 174, it could easily be inferred from the evidence that vouching was properly 
conducted. The application judge wrongly disregarded this evidence, calling it “forensic analysis”. With respect to 10 votes at 
poll 89, the application judge focused exclusively on the absence of voters’ signatures and failed to consider other evidence 
from which it could reasonably be inferred that the voters were entitled to vote. 

With respect to the cross-appeal, voting in the wrong polling division had no effect on the result of the election. There was no 
reason to disturb the application judge’s finding that votes in this respect should stand. There was no basis for interfering 
with the judge’s finding with respect to address oaths requiring vouching. There was no reason to question the finding that 
two voters had sworn the necessary oath. Where names for vouchers were missing, it did not constitute an irregularity. There 
was no basis to disturb the finding that there was no evidence of double-voting. 

Although there was a motion to introduce new evidence consisting of a chart compiled by Elections Canada, based on the 
national register of electors, the proposed evidence could only assist O and it was not necessary to consider it. 
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McLachlin C.J.C. (dissenting) (LeBel, Fish JJ. concurring): The appeal should be dismissed and the election result annulled 
because of irregularities that affected the result of the election. While the application judge improperly set aside some votes, 
he did not err with respect to 65 ballots cast by persons not entitled to vote. “Irregularities” under s. 524(1)(b) of the Act 
should be interpreted to mean failures to comply with the requirements of the Act, unless the deficiency is merely technical 
or trivial. 

The application judge did not reverse the onus of proof. He discussed repeatedly and at length that the onus was on the 
applicant throughout. He stressed the importance of placing the onus on the applicant at all times, even when this may make 
it difficult to establish that irregularities affected the result. In his treatment of two of the polls, the application judge made an 
express finding that the applicant had discharged his onus of proof. 

The absence of vouchers’ names in the poll book supported the conclusion that vouching did not occur, and the application 
judge did not err in concluding that vouching was required. Vouching irregularities at poll 21 resulted in individuals voting 
who were not entitled to do so. Regarding poll 174, the conclusion that improper vouching occurred and that votes should be 
set aside did not constitute palpable and overriding error. Regarding poll 502, the finding that voters were vouched for by 
individuals not resident in the polling division was supported by evidence. The voters who were vouched for failed to comply 
with entitlement prerequisites of the Act in a way that was not merely technical or trivial. Regarding polls 426 and 174, there 
was evidence that the required declaration of qualification to vote was not made for certain voters. Regarding poll 89, the 
conclusion that no declaration was made by certain voters was supported by evidence and not tainted by palpable and 
overriding error. Only nine of 10 votes were properly set aside, as one voter was on the list of electors. Regarding poll 31, 
there was evidence to support the conclusion that registration certificate declarations of qualification were not made for 
certain voters. However, the application judge erred in failing to identify some voters as entitled to vote through inclusion on 
the list of electors for this and other polling divisions within the electoral district. 

Notwithstanding any relaxation of the due diligence requirement, it was appropriate to dismiss the fresh evidence motion. 
After-the-fact information that a non-entitled voter was qualified was not relevant to whether he was entitled to receive a 
ballot on election day. Also, the reliability of the evidence was questionable. In any event, it would not affect the disposition 
of the appeal. 

W, le candidat qui s’était classé deuxième dans une élection fédérale serrée en 2011, a déposé avec succès une requête visant 
à obtenir l’annulation des résultats de l’élection. Le juge saisi de la requête a estimé que 79 votes constituaient des 
irrégularités ayant influé sur le résultat de l’élection. O, le candidat ayant remporté l’élection avec une majorité de 26 votes, a 
formé un pourvoi. W a formé un pourvoi incident. 

Arrêt: Le pourvoi a été accueilli et le pourvoi incident a été rejeté. 

Rothstein, Moldaver, JJ. (Deschamps, Abella, JJ., souscrivant à leur opinion) : Le juge saisi de la requête a eu tort d’écarter 
au moins 59 votes. Ainsi, le critère du « nombre magique » n’a pas été satisfait, puisque le nombre des autres votes déclarés 
invalides (au plus 20 votes) n’était ni égal, ni supérieur à la majorité de 26 voix. Étant donné l’importance fondamentale du 
droit de vote garanti par la Constitution, l’objet de la Loi électorale du Canada, qui consiste à favoriser la participation au 
scrutin, le libellé de l’art. 524 de la Loi et les nombreuses valeurs démocratiques en jeu, une « irrégularité [...] ayant influé sur 
le résultat » d’une élection était un manquement à la procédure prescrite par la loi qui faisait en sorte qu’une personne avait 
voté sans en avoir le droit. 

En ce qui concerne les bureaux de scrutin numéros 31 et 426, le juge saisi de la requête a inversé le fardeau de la preuve. En 
ce qui concerne les bureaux de scrutin numéros 174 et 89, il n’a pas tenu compte d’éléments de preuve importants. Compte 
tenu de ces deux erreurs de droit, il n’y avait pas lieu de faire preuve de retenue à l’égard des conclusions du juge saisi de la 
requête et la Cour pouvait tirer ses propres conclusions sur la validité des votes dans ces bureaux de scrutin. Dans les bureaux 
de scrutin numéros 31, 426 et 174, les manquements allégués ne constituaient pas des « irrégularités ». Dans le bureau de 
scrutin numéro 89, W a établi l’existence d’une « irrégularité » mais n’a pas réussi à démontrer que cela avait influé sur le 
résultat. Les votes contestés devraient être rétablis. 

Le juge saisi de la requête a imposé à l’intimé le fardeau de démontrer que les électeurs avaient attesté qu’ils avaient qualité 
d’électeur, plutôt que d’imposer au requérant le fardeau de démontrer que les électeurs n’avaient pas attesté en ce sens. Le 
juge saisi de la requête ayant mal énoncé le fardeau de la preuve à plusieurs reprises dans son analyse, on ne saurait affirmer 
avec certitude qu’il est parvenu à ses conclusions en appliquant le bon fardeau de preuve. 
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Dans les bureaux de scrutin numéros 31, 426 et 174, les manquements allégués ne constituaient pas des « irrégularités ». 
Compte tenu de la preuve relative à 16 votes dans le bureau de scrutin numéro 31, la Cour ne pouvait pas conclure, selon la 
prépondérance des probabilités, que les certificats d’inscription n’ont jamais été remplis. Concernant 26 votes dans le bureau 
de scrutin numéro 426, des éléments de preuve indiquaient que les certificats avaient été remplis, mais qu’ils avaient été 
égarés après l’élection. Concernant 8 votes dans le bureau de scrutin numéro 174, on pouvait facilement conclure à partir de 
la preuve que les règles d’identification par un répondant avaient été suivies. Le juge saisi de la requête a commis une erreur 
en ne tenant pas compte de cette preuve, la qualifiant d’« analyse criminalistique ». Concernant 10 votes dans le bureau de 
scrutin numéro 89, le juge saisi de la requête s’est attaché exclusivement à l’absence de signatures des électeurs et a fait 
abstraction d’autres éléments de preuve qui permettaient raisonnablement de conclure que ces dix électeurs avaient le droit de 
voter. 

Concernant le pourvoi incident, le fait de voter dans la mauvaise section de vote n’a eu aucune incidence sur le résultat de 
l’élection. Il n’y avait aucune raison de modifier la conclusion du juge saisi de la requête selon laquelle ces votes devraient 
être inclus dans le décompte. Il n’y avait aucune raison de modifier la conclusion du juge saisi de la requête concernant les 
serments relatifs à l’adresse exigeant le recours à un répondant. Il n’y avait aucune raison de modifier la conclusion selon 
laquelle deux électeurs avaient prêté le serment qui était exigé. Le fait que le nom des répondants n’était pas indiqué ne 
constituait pas une irrégularité. Il n’y avait aucune raison de modifier la conclusion selon laquelle rien ne prouvait que des 
électeurs avaient voté plus d’une fois. 

Bien qu’on avait déposé une requête visant à obtenir la permission d’introduire une nouvelle preuve, soit un tableau dressé 
par des fonctionnaires d’Élections Canada sur la base du registre national des électeurs, la preuve proposée ne pouvait que 
servir la cause de O et il n’était pas nécessaire d’en tenir compte. 

McLachlin, J.C.C. (dissidente) (LeBel, Fish, JJ., souscrivant à son opinion) : Le pourvoi devrait être rejeté et les résultats de 
l’élection annulés en raison d’irrégularités ayant influé sur le résultat de l’élection. Bien que le juge saisi de la requête ait eu 
tort d’écarter certains votes, il n’a pas commis d’erreur relativement à 65 bulletins de vote émanant de personnes qui 
n’avaient pas le droit de voter. Il fallait interpréter le terme « irrégularité » au sens de l’art. 524(1)b) de la Loi comme 
s’entendant du non-respect des exigences de la Loi, sauf s’il s’agit d’un manquement de pure forme ou insignifiant. 

Le juge saisi de la requête n’a pas inversé le fardeau de la preuve. Il a expliqué en détail à maintes reprises que le fardeau de 
preuve incombait en tout temps au requérant. Il a souligné l’importance d’attribuer le fardeau de preuve au requérant tout au 
long de l’analyse, même dans les cas où il peut être difficile de démontrer qu’une irrégularité a influé sur le résultat. Dans son 
analyse des faits survenus à deux bureaux de scrutin, le juge saisi de la requête a conclu expressément que le requérant s’était 
acquitté de son fardeau de preuve. 

L’absence du nom des répondants dans le cahier du scrutin étayait la conclusion selon laquelle personne n’avait répondu de 
ces électeurs, et le juge saisi de la requête n’a pas commis d’erreur en concluant qu’il était nécessaire qu’une personne 
réponde de ces électeurs. Des irrégularités de cette nature survenues au bureau de scrutin numéro 21 ont fait en sorte que des 
individus ont voté alors qu’ils n’en avaient pas le droit. Concernant le bureau de scrutin numéro 174, la conclusion selon 
laquelle des problèmes au sujet de cette procédure étaient survenus et que des votes devraient être écartés ne constituait pas 
une erreur manifeste et dominante. Concernant le bureau de scrutin numéro 502, la conclusion selon laquelle des personnes 
ayant répondu d’un autre électeur ne résidaient pas dans la section de vote où ils avaient agi à titre de répondants était étayée 
par la preuve. Les électeurs touchés par cette situation ne satisfaisaient pas aux conditions du droit de voter prévues par la Loi 
et ce manquement n’était pas de pure forme ou insignifiant. Concernant les bureaux de scrutin numéros 426 et 174, la preuve 
indiquait que certains électeurs n’avaient pas fait la déclaration de qualité d’électeur qu’ils étaient tenus de faire. Concernant 
le bureau de scrutin numéro 89, la conclusion selon laquelle certains électeurs n’avaient pas fait de déclaration était étayée 
par la preuve et n’était entachée d’aucune erreur manifeste et dominante. Seuls neuf des 10 votes ont été écartés à bon droit, 
puisqu’un des électeurs en cause était inscrit sur la liste électorale. Concernant le bureau de scrutin numéro 31, la conclusion 
selon laquelle certains électeurs n’avaient jamais fait la déclaration de qualité d’électeur contenue dans le certificat 
d’inscription était étayée par la preuve. Toutefois, le juge saisi de la requête a fait erreur en ne reconnaissant pas que ces 
électeurs avaient le droit de voter vu leur inclusion dans la liste électorale établie pour cette section de vote ou pour une autre 
section de vote de la circonscription. 

Malgré tout assouplissement du critère de la diligence raisonnable, il était justifié de rejeter la requête en vue de présenter une 
nouvelle preuve. Les renseignements obtenus après coup sur la qualité d’électeur d’une personne n’ayant pas le droit de voter 
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ne jouaient pas pour établir si cette personne pouvait recevoir un bulletin de vote le jour du scrutin. De plus, la preuve était 
d’une fiabilité douteuse. Quoi qu’il en soit, cela n’aurait aucune incidence sur l’issue de l’appel. 

APPEAL by winning candidate from judgment reported at Wrzesnewskyj v. Canada (Attorney General) (2012), 110 O.R. 
(3d) 350, 2012 CarswellOnt 6422, 2012 ONSC 2873 (Ont. S.C.J.), granting application for declaration that federal election in 
riding was null and void due to irregularities; CROSS-APPEAL by runner-up candidate. 

POURVOI formé par le candidat élu à l’encontre d’une décision publiée à Wrzesnewskyj v. Canada (Attorney General) 
(2012), 110 O.R. (3d) 350, 2012 CarswellOnt 6422, 2012 ONSC 2873 (Ont. S.C.J.), ayant accordé une requête visant à faire 
déclarer que le résultat d’une élection dans une circonscription fédérale était nul en raison d’irrégularités; POURVOI 
INCIDENT formé par le candidat arrivé deuxième. 
 

Rothstein, Moldaver JJ.: 
 
I. Introduction 
 

1      A candidate who lost in a close federal election attempts to set aside the result of that election. We are asked to 
disqualify the votes of several Canadian citizens based on administrative mistakes, notwithstanding evidence that those 
citizens were in fact entitled to vote. We decline the invitation to do so. The Canadian Charter of Rights and Freedoms and 
the Canada Elections Act, S.C. 2000, c. 9 (”Act”), have the clear and historic purposes of enfranchising Canadian citizens, 
such that they may express their democratic preference, and of protecting the integrity of our electoral process. Following 
these objectives and the wording of the Act, we reject the candidate’s attempt to disenfranchise entitled voters and so 
undermine public confidence in the electoral process. 
 
2      At issue in this appeal are the principles to be applied when a federal election is challenged on the basis of 
“irregularities”. We are dealing here with a challenge based on administrative errors. There is no allegation of any fraud, 
corruption or illegal practices. Nor is there any suggestion of wrongdoing by any candidate or political party. Given the 
complexity of administering a federal election, the tens of thousands of election workers involved, many of whom have no 
on-the-job experience, and the short time frame for hiring and training them, it is inevitable that administrative mistakes will 
be made. If elections can be easily annulled on the basis of administrative errors, public confidence in the finality and 
legitimacy of election results will be eroded. Only irregularities that affect the result of the election and thereby undermine 
the integrity of the electoral process are grounds for overturning an election. 
 
3      The 41st Canadian federal election took place on May 2, 2011. In the electoral district (or “riding”) of Etobicoke 
Centre, 52,794 votes were cast. After a judicial recount, Ted Opitz was the successful candidate with a plurality of 26 votes. 
Borys Wrzesnewskyj was the runner-up. 
 
4      Mr. Wrzesnewskyj applied under s. 524(1)(b) of the Act, to have the election annulled, on the basis that there were 
“irregularities ... that affected the result of the election”. The relevant provisions of the Act are contained in the Appendix to 
these reasons. The application was heard by Justice Lederer of the Ontario Superior Court of Justice (2012 ONSC 2873, 110 
O.R. (3d) 350 (Ont. S.C.J.)). Lederer J. concluded that 79 votes amounted to irregularities that affected the result of the 
election. He declared the election “null and void” (para. 154). Mr. Opitz appealed as of right to this Court and Mr. 
Wrzesnewskyj cross-appealed (s. 532(1) of the Act). 
 
5      For the reasons that follow, we would allow the appeal and dismiss the cross-appeal. While we have only discussed 59 
votes in these reasons, from our analysis of all of the evidence, we have no reason to believe that any of the other 20 voters 
did not in fact have the right to vote. 
 
II. Ontario Superior Court of Justice 
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6      The application proceeded on the basis that no fraud or wrongdoing was alleged. The submissions were restricted to 
alleged irregularities. In conformity with the statutory direction to resolve the contest in a summary way (s. 525(3) of the 
Act), Mr. Wrzesnewskyj agreed to limit his submissions to alleged irregularities at 10 of the more than 230 polls that made 
up the electoral district of Etobicoke Centre. 
 
7      The application judge first observed that when examining the conduct of an election, there is a presumption that it was 
conducted in accordance with the requirements of the governing legislation (para. 26). He further found that the onus was on 
the applicant throughout to prove, on a balance of probabilities, that there were irregularities and that they affected the result 
(paras. 45 and 51). 
 
8      The application judge next determined that the purpose of the Act was to enfranchise Canadian citizens (paras. 56-60). 
Hence, the legislation was to be interpreted liberally because a strict interpretation could detract from that goal. However, he 
also found that the word “irregularity”, an undefined term in the Act, should be given a broad interpretation (paras. 62 and 
67). 
 
9      Finally, in determining whether an irregularity “affected the result of the election”, the application judge concluded that 
if the number of irregular votes exceeded the plurality of the winning candidate, in this case 26, the election could not stand 
(para. 71). The application judge set aside a total of 79 votes. Because the number of votes set aside, 79, exceeded the 
plurality of 26, he declared the election “null and void”. 
 
III. Analysis 
 
A. The Canada Elections Act 
 

10      The right of every citizen to vote, guaranteed by s. 3 of the Charter, lies at the heart of Canadian democracy. The 
franchise has gradually broadened in Canada over the course of history from male property owners 21 years of age and older 
to the present universal suffrage of citizens aged 18 and over. Universal suffrage is reflected in s. 3 of the Act, which 
provides that a person is “qualified” to vote if he or she is a Canadian citizen and is 18 years of age or older. 
 
11      Canada is divided into “electoral districts” (commonly known as “ridings”): Charter, s. 3, and Constitution Act, 1867, 
ss. 40, 51 and 51A. Etobicoke Centre is an electoral district. Section 6 of the Act requires that a qualified elector be ordinarily 
resident in one of the polling divisions within the electoral district. Persons who are qualified as electors are entitled to vote 
for a member of Parliament for the electoral district in which the elector is ordinarily resident. 
 
12      The Canada Elections Act also sets out detailed procedures for voting that turn the constitutional right of citizens to 
vote into a reality on election day. What follows is a brief description of the procedural provisions that give rise to the issues 
in this appeal. 
 
13      Electoral districts in Canada are subdivided into polling divisions, each of which contains at least 250 electors (s. 538 
of the Act). For each polling division, a returning officer establishes one or more polling stations (s. 120(1)). Each polling 
division considered in this judgment had only one polling station. Each station is overseen by a deputy returning officer 
(”DRO”) and a poll clerk (s. 32). Sometimes several polling divisions may have polling stations in the same building, at 
separate tables. Certain polling divisions cover only residents of two or more institutions, often senior citizens’ residences. In 
such cases, the returning officer can establish “mobile” polling stations to be located in each of the institutions (ss. 125 and 
538(5)). The Chief Electoral Officer (”CEO”) is required to maintain a national register of electors (”NROE”) containing the 
name, sex, date of birth and address of electors (s. 44). Between elections, the CEO updates the NROE using data from 
various government sources. Shortly after an election is called, the CEO prepares a preliminary list of electors (”PLE”) for 
each polling division, based on the NROE (s. 93). A process of revision of the PLE is then undertaken (ss. 96 ff.). Before 
polling day, official lists of electors (”OLEs”) are prepared for use at each polling station (s. 106). 
 
14      Many electors will be on the OLE of their assigned polling division, by “enumeration”. Since age and citizenship are 
prerequisites for inclusion on the OLE, those listed do not have to establish their age and citizenship when they come to vote. 
To vote, these electors must prove their identity and residence by one of three means: (a) providing government-issued 
identification with photo and address (s. 143(2)(a)); (b) providing two pieces of authorized identification, at least one of 
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which establishes their address (s. 143(2)(b)); or (c) taking a prescribed oath and being vouched for by someone on the OLE 
in the same polling division (s. 143(3)). Once identity and residence are established, the voter is given a ballot. 
 
15      Electors who are not on the OLE can have their names added on election day by the process of “registration” (s. 
161(1)). To register, the elector must provide proof of identity and residence. Where the elector satisfies these requirements, 
the DRO will complete a registration certificate and the elector will sign it (s. 161(4)). Electors who register must also 
establish their age and citizenship. This is accomplished by signing a declaration to that effect, which appears on the 
registration certificate. 
 
16      Section 161(5) of the Act provides that, where a registration certificate is completed, the OLE is deemed to have been 
modified in accordance with the certificate. After polling day, the returning officer uses the registration certificates to update 
the OLE, and the CEO creates a final list of electors (”FLE”) for each electoral district (s. 109). The FLE is an updated list 
containing the names of those electors who were enumerated on the OLE as well as those who voted by registration. 
 
17      Vouching is a procedure designed to enable persons to vote who lack appropriate identification. An elector may prove 
his or her identity by being vouched for by a person whose name appears on the list of electors for the same polling division. 
A voucher can only vouch once. A person who has been vouched for cannot vouch for someone else in the same election (s. 
161(1)(b), (6) and (7)). 
 
18      The Act also establishes requirements for record-keeping by election officials. After the issue of the writ to call an 
election, a returning officer appoints one DRO and one poll clerk for each polling station in the electoral district for which he 
or she is responsible (s. 32). Once the DRO is satisfied that an elector’s identity and residence have been proven, the name of 
the elector is crossed off the OLE and the elector is allowed to vote (s. 143(4)). Once the elector has voted, the poll clerk is 
required to indicate on the list that the vote was cast by placing a check mark in a box set aside for that purpose (s. 162(b)). 
The poll clerk is also required to make entries in a “poll book”. The required entries include various matters, such as whether 
an elector has taken an oath, the type of oath he or she has taken and the fact that the elector has voted using a registration 
certificate (s. 162(f) and (j)). 
 
B. Interpreting the Relevant Statutory Provision 
 
(1) Part 20 of the Act 
 

19      Part 20 of the Act deals with contested elections. Section 524(1) provides: 

524. (1) Any elector who was eligible to vote in an electoral district, and any candidate in an electoral district, may, by 
application to a competent court, contest the election in that electoral district on the grounds that 

(a) under section 65 the elected candidate was not eligible to be a candidate; or 

(b) there were irregularities, fraud or corrupt or illegal practices that affected the result of the election. 

 
20      The remedy the court may provide is in s. 531(2): 

(2) After hearing the application, the court may dismiss it if the grounds referred to in paragraph 524(1)(a) or (b), as the 
case may be, are not established and, where they are established, shall declare the election null and void or may annul 
the election, respectively. 

The use of the word “respectively” means that where the grounds in s. 524(1)(a) are established, a court must declare the 
election null and void; where the grounds in s. 524(1)(b) are established, a court may annul the election. Conversely, a court 
may not annul an election unless the grounds in s. 524(1)(b) are established. 
 
21      The French version of the Act confirms this interpretation: 
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531. . . . 

(2) Au terme de l’audition, [le tribunal] peut rejeter la requête; si les motifs sont établis et selon qu’il s’agit d’une 
requête fondée sur les alinéas 524(1)a) ou b), il doit constater la nullité de l’élection du candidat ou il peut prononcer 
son annulation. 

 
22      Under those provisions, if the grounds in paragraph (a) of s. 524(1) are established (the elected candidate was 
ineligible), then a court must declare the election null and void. In such circumstances it is as if no election was held. By 
contrast, if the grounds in paragraph (b) are established (there were irregularities, fraud or corrupt or illegal practices that 
affected the result of the election), a court may annul the election. Under these circumstances, a court must decide whether 
the election held was compromised in such a way as to justify its annulment. 
 
23      In deciding whether to annul an election, an important consideration is whether the number of impugned votes is 
sufficient to cast doubt on the true winner of the election or whether the irregularities are such as to call into question the 
integrity of the electoral process. Since voting is conducted by secret ballot in Canada, this assessment cannot involve an 
investigation into voters’ actual choices. If a court is satisfied that, because of the rejection of certain votes, the winner is in 
doubt, it would be unreasonable for the court not to annul the election. 
 
(2) Meaning of “Irregularities ... That Affected the Result of the Election” 
 

24      This case involves interpreting the phrase “irregularities ... that affected the result of the election”. The phrase is 
composed of two elements: “irregularities” and “affected the result”. As we shall explain, “irregularities” are serious 
administrative errors that are capable of undermining the electoral process — the type of mistakes that are tied to and have a 
direct bearing on a person’s right to vote. 
 
25      ”Affected the result” asks whether someone not entitled to vote, voted. Manifestly, if a vote is found to be invalid, it 
must be discounted, thereby altering the vote count, and in that sense, affecting the election’s result. “Affected the result” 
could also include a situation where a person entitled to vote was improperly prevented from doing so, due to an irregularity 
on the part of an election official. That is not the case here and we need not address it. 
 
26      In construing the meaning of “irregularities ... that affected the result”, we have taken into account a number of aides 
to statutory interpretation, among them: (1) the constitutional right to vote and the objectives of the Act; (2) the text and 
context of s. 524; and (3) the competing democratic values engaged. 
 
(a) The Constitutional Right to Vote and the Objectives of the Act 
 

27      Canadian democracy is founded upon the right to vote. Section 3 of the Charter provides: 

3. Every citizen of Canada has the right to vote in an election of members of the House of Commons or of a legislative 
assembly and to be qualified for membership therein. 

 
28      The fundamental purpose of s. 3 of the Charter was described in Figueroa v. Canada (Attorney General), 2003 SCC 
37, [2003] 1 S.C.R. 912 (S.C.C.), by Iacobucci J., for the majority, at para. 30: 

In the final analysis, I believe that the Court was correct in Haig [v. Canada, [1993] 2 S.C.R. 995], to define s. 3 with 
reference to the right of each citizen to play a meaningful role in the electoral process. Democracy, of course, is a form 
of government in which sovereign power resides in the people as a whole. In our system of democracy, this means that 
each citizen must have a genuine opportunity to take part in the governance of the country through participation in the 
selection of elected representatives. The fundamental purpose of s. 3, in my view, is to promote and protect the right of 
each citizen to play a meaningful role in the political life of the country. Absent such a right, ours would not be a true 
democracy. 
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29      The constitutional guarantee of the right to vote in s. 3 of the Charter is a fundamental provision, not subject to 
constitutional override under s. 33 of the Charter. Section 3 provides that citizens have the right to vote “in an election of 
members of the House of Commons or of a legislative assembly”. The right to vote in the election of “members of the House 
of Commons” reflects Canada’s constitutional character as a parliamentary form of government. Citizens have the right to 
vote in a specific electoral district, choosing among various candidates who wish to be the Member of Parliament for that 
district: see Henry v. Canada (Attorney General), 2010 BCSC 610, 7 B.C.L.R. (5th) 70 (B.C. S.C.), at para. 139. 
 
30      Section 6 of the Act recognizes that all persons meeting the three requirements of age, citizenship and residence are 
“entitled” to vote. It reads: 

6. Subject to this Act, every person who is qualified as an elector is entitled to have his or her name included in the list 
of electors for the polling division in which he or she is ordinarily resident and to vote at the polling station for that 
polling division. 

Section 6 uses the term “polling division”. Polling divisions exist within electoral districts for administrative simplicity and 
voter convenience on election day (J. P. Boyer, Election Law in Canada: The Law and Procedure of Federal, Provincial and 
Territorial Elections (1987), vol. I, at p. 101). The Charter right to vote is for the Member of Parliament for the electoral 
district in which the voter resides. 
 
31      On a plain reading of s. 6, qualification and residence in a polling division give an individual the entitlement or right to 
be included on the list of electors for that polling division, and to vote. Section 6 does not provide that inclusion on the list of 
electors is a prerequisite to the right to vote. Such a reading reverses the effect of the provision. Entitlement to be on the list 
and entitlement to vote are consequences of being a citizen, being of age, and being resident in the polling division. 
 
32      In this regard, it should be noted that s. 6 is a complete definition of “entitlement” in the Act. The definition is not 
altered by any other provision. “Entitlement” consists only of the fundamental requirements of age, citizenship, and 
residence. 
 
33      In so concluding, we recognize that the opening words of s. 6 are “[s]ubject to this Act”. However, a distinction must 
be made between the requirements of “entitlement” in s. 6 itself, which appears in Part 1 of the Act under the heading 
“Electoral Rights”, and the procedural mechanisms applicable on election day which appear in Part 9 of the Act under the 
heading “Voting”. The Act establishes procedures to allow those citizens who have the right to vote to do so on election day. 
For example, ss. 148.1 and 149, which appear in Part 9, require procedures to be followed in establishing identity and 
residence, and in registering, before voting. These are procedural provisions designed to satisfy election officials that voters 
have the attributes that entitle them to vote. The purpose of procedural provisions in the Act is to enfranchise those persons 
having a right to vote under s. 6, and to prevent persons without the right to vote, from voting. 
 
34      The procedural safeguards in the Act are important; however, they should not be treated as ends in themselves. Rather, 
they should be treated as a means of ensuring that only those who have the right to vote may do so. It is that end that must 
always be kept in sight. 
 
35      It is well accepted in the contested election jurisprudence that the purpose of the Act is to enfranchise all persons 
entitled to vote and to allow them to express their democratic preferences. Courts considering a denial of voting rights have 
applied a stringent justification standard: Sauvé v. Canada (Attorney General) (1992), 7 O.R. (3d) 481 (Ont. C.A.), and 
Belczowski v. R., [1992] 2 F.C. 440 (Fed. C.A.), both aff’d [1993] 2 S.C.R. 438 (S.C.C.). 
 
36      The words of an Act are to be read in their “entire context and in their grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act, and the intention of Parliament”: Bell ExpressVu Ltd. Partnership v. Rex, 
2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26, citing E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 
87. The constitutional right to vote and the enfranchising purpose of the Act are of central importance in construing the words 
“irregularities ... that affected the result”. 
 
37      It is well recognized in the jurisprudence that where electoral legislation is found to be ambiguous, it should be 
interpreted in a way that is enfranchising: Haig v. R., [1993] 2 S.C.R. 995 (S.C.C.). Although he was in dissent in that case, 
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Cory J. made the following observations at pp. 1049-50, with which L’Heureux-Dubé J., for the majority, at p. 1028, 
expressed total agreement:  

The courts have always recognized the fundamental importance of the vote and the necessity to give a broad 
interpretation to the statutes which provide for it. This traditional approach is not only sound it is essential for the 
preservation of democratic rights. The principle was well expressed in Cawley v. Branchflower (1884), 1 B.C.R. (Pt. II) 
35 (S.C.). There Crease J. wrote at p. 37: 

The law is very jealous of the franchise, and will not take it away from a voter if the Act has been reasonably 
complied with.... It looks to realities, not technicalities or mere formalities, unless where forms are by law, 
especially criminal law, essential, or affect the subject-matter under dispute. 

To the same effect in Re Lincoln Election (1876), 2 O.A.R. 316, Blake V.C. stated (at p. 323): 

The Court is anxious to allow the person who claims it the right to exercise the franchise, in every case in which 
there has been a reasonable compliance with the statute which gives him the right he seeks to avail himself of. No 
merely formal or immaterial matter should be allowed to interfere with the voter exercising the franchise .... 

It can be seen that enfranchising statutes have been interpreted with the aim and object of providing citizens with the 
opportunity of exercising this basic democratic right. Conversely restrictions on that right should be narrowly interpreted 
and strictly limited. 

[Emphasis deleted.] 

 
38      While enfranchisement is one of the cornerstones of the Act, it is not freestanding. Protecting the integrity of the 
democratic process is also a central purpose of the Act. The same procedures that enable entitled voters to cast their ballots 
also serve the purpose of preventing those not entitled from casting ballots. These safeguards address the potential for fraud, 
corruption and illegal practices, and the public’s perception of the integrity of the electoral process. (See Henry, at paras. 
305-6.) Fair and consistent observance of the statutory safeguards serves to enhance the public’s faith and confidence in fair 
elections and in the government itself, both of which are essential to an effective democracy: Longley v. Canada (Attorney 
General), 2007 ONCA 852, 88 O.R. (3d) 408 (Ont. C.A.), at para. 64, leave to appeal refused, [2008] 1 S.C.R. x (note) 
(S.C.C.). 
 
(b) The Text and Context of Section 524 
 

39      Just as the enfranchising purpose of the Act informs the interpretation of the phrase “irregularities ... that affected the 
result” in s. 524, so too does the text of the provision itself. Parliament’s use of the word “irregularities” in s. 524 of the Act 
is significant. A different phrase, “any non-compliance with the provisions of the Act”, could have been used. Moreover, if 
Parliament had intended that any deviation from the statutory procedure be a basis on which to annul an election, it would 
have spoken in terms of “non-compliance”. Instead, it used “irregularities”, suggesting that Parliament intended to restrict the 
scope of administrative errors that give rise to overturning an election. 
 
40      How is the meaning of “irregularities” restricted? The well-known “associated words” or “noscitur a sociis” rule of 
interpretation assists in this regard. The rule states that a term or an expression should not be interpreted without taking the 
surrounding terms into account. “The meaning of a term is revealed by its association with other terms: it is known by its 
associates”: 2747-3174 Québec Inc. c. Québec (Régie des permis d’alcool), [1996] 3 S.C.R. 919 (S.C.C.), at para. 195 
(emphasis deleted). 
 
41      Professor Sullivan defines the “associated words” rule as follows: 

The associated words rule is properly invoked when two or more terms linked by “and” or “or” serve an analogous 
grammatical and logical function within a provision. This parallelism invites the reader to look for a common feature 
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among the terms. This feature is then relied on to resolve ambiguity or limit the scope of the terms. Often the terms are 
restricted to the scope of their broadest common denominator. [p. 227] 

(Sullivan on the Construction of Statutes (5th ed. 2008)) 

 
42      The word “irregularities” appears as part of the following phrase: “irregularities, fraud or corrupt or illegal practices”. 
These are words that speak to serious misconduct. To interpret “irregularity” as meaning any administrative error would 
mean reading it without regard to the related words. 
 
43      The common thread between the words “irregularities, fraud or corrupt or illegal practices” is the seriousness of the 
conduct and its impact on the integrity of the electoral process. Fraud, corruption and illegal practices are serious. Where they 
occur, the electoral process will be corroded. In associating the word “irregularity” with those words, Parliament must have 
contemplated mistakes and administrative errors that are serious and capable of undermining the integrity of the electoral 
process. (See Cusimano v. Toronto (City), 2011 ONSC 7271, 287 O.A.C. 355 (Ont. Div. Ct.), at para. 62.) 
 
(c) Competing Democratic Values 
 

44      Central to the issue before us is how willing a court should be to reject a vote because of statutory non-compliance. 
Although there are safeguards in place to prevent abuse, the Act accepts some uncertainty in the conduct of elections, since in 
theory, more onerous and accurate methods of identification and record-keeping could be adopted. The balance struck by the 
Act reflects the fact that our electoral system must balance several interrelated and sometimes conflicting values. Those 
values include certainty, accuracy, fairness, accessibility, voter anonymity, promptness, finality, legitimacy, efficiency and 
cost. But the central value is the Charter-protected right to vote. 
 
45      Our system strives to treat candidates and voters fairly, both in the conduct of elections and in the resolution of 
election failures. As we have discussed, the Act seeks to enfranchise all entitled persons, including those without paper 
documentation, and to encourage them to come forward to vote on election day, regardless of prior enumeration. The system 
strives to achieve accessibility for all voters, making special provision for those without identification to vote by vouching. 
Election officials are unable to determine with absolute accuracy who is entitled to vote. Poll clerks do not take fingerprints 
to establish identity. A voter can establish Canadian citizenship verbally, by oath. The goal of accessibility can only be 
achieved if we are prepared to accept some degree of uncertainty that all who voted were entitled to do so. 
 
46      The practical realities of election administration are such that imperfections in the conduct of elections are inevitable. 
As recognized in Camsell v. Rabesca, [1987] N.W.T.R. 186 (N.W.T. S.C.), it is clear that “in every election, a fortiori those 
in urban ridings, with large numbers of polls, irregularities will virtually always occur in one form or another” (p. 198). A 
federal election is only possible with the work of tens of thousands of Canadians who are hired across the country for a 
period of a few days or, in many cases, a single 14-hour day. These workers perform many detailed tasks under difficult 
conditions. They are required to apply multiple rules in a setting that is unfamiliar. Because elections are not everyday 
occurrences, it is difficult to see how workers could get practical, on-the-job experience. 
 
47      The provision for contesting elections in Part 20 of the Act serves to restore accuracy and reliability where it has been 
compromised. However, tension exists between allowing an application to contest an election on the basis of irregularities 
and the need for a prompt, final resolution of election outcomes. The Act provides, in s. 525(3): 

(3) An application shall be dealt with without delay and in a summary way. 

 
48      It should be remembered that annulling an election would disenfranchise not only those persons whose votes were 
disqualified, but every elector who voted in the riding. That voters will have the opportunity to vote in a by-election is not a 
perfect answer, as Professor Steven F. Huefner writes: 

... a new election can never be run on a clean slate, but will always be colored by the perceived outcome of the election 
it superseded. New elections may also be an inconvenience for the voters, and almost certainly will mean that a different 
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set of voters, with different information, will be deciding the election. Moreover, there can be no guarantee that the new 
election will itself be free from additional problems, including fraud. In the long term, rerunning elections might lead to 
disillusionment or apathy, even if in the short term they excite interest in the particular contest. Frequent new elections 
also would undercut democratic stability by calling into question the security and efficiency of the voting mechanics. 

(”Remedying Election Wrongs” (2007), 44 Harv. J. on Legis. 265, at pp. 295-96) 

 
49      Permitting elections to be lightly overturned would also increase the “margin of litigation”. The phrase “margin of 
litigation” describes an election outcome close enough to draw post-election legal action: Huefner, at pp. 266-67. 
 
50      The current system of election administration in Canada is not designed to achieve perfection, but to come as close to 
the ideal of enfranchising all entitled voters as possible. Since the system and the Act are not designed for certainty alone, 
courts cannot demand perfect certainty. Rather, courts must be concerned with the integrity of the electoral system. This 
overarching concern informs our interpretation of the phrase “irregularities ... that affected the result”. 
 
(d) Conclusion: The Meaning of “Irregularities ... That Affected the Result” 
 

51      Having regard to the centrality of the constitutional right to vote, the enfranchising purpose of the Act, the language of 
s. 524, and the numerous democratic values engaged, we conclude that an “irregularit[y] ... that affected the result” of an 
election is a breach of statutory procedure that has resulted in an individual voting who was not entitled to vote. Such 
breaches are serious because they are capable of undermining the integrity of the electoral process. 
 
(3) When Is an “Irregularit[y] ... That Affected the Result” Established? 
 

52      An applicant who seeks to annul an election bears the legal burden of proof throughout. (See Cusimano, at para. 74; 
Abrahamson v. Smishek (1964), 48 D.L.R. (2d) 725 (Sask. C.A.); Camsell, at p. 199; and Beamish v. Miltenberger, [1997] 
N.W.T.R. 160 (N.W.T. S.C.), at paras. 38-39.) As earlier noted, the present situation is governed by s. 531(2) of the Act. For 
ease of reference, the provision is reproduced below: 

(2) After hearing the application, the court may dismiss it if the grounds referred to in paragraph 524(1)(a) or (b), as the 
case may be, are not established and, where they are established, shall declare the election null and void or may annul 
the election, respectively. 

 
53      The word “established” places the burden squarely on the applicant. The applicable standard of proof is the civil 
standard, namely, proof on a balance of probabilities. 
 
54      Two approaches have been used in the past by courts to determine whether there is an “irregularit[y] ... that affected 
the result” of an election. A strict procedural approach was followed by courts in O’Brien v. Hamel (1990), 73 O.R. (2d) 87 
(Ont. Div. Ct.), Neilsen v. Simmons (1957), 14 D.L.R. (2d) 446 (Y.T. Terr. Ct.), Hogan v. Careen (1993), 116 Nfld. & 
P.E.I.R. 310 (Nfld. T.D.)), and Blanchard v. Cole, [1950] 4 D.L.R. 316 (N.S. T.D.). Under that approach, all votes cast 
pursuant to an irregular procedure were held to be invalid. The failure to comply with a procedural step aimed at determining 
entitlement was considered to directly affect the result of the election. In these cases, even where the elector’s right to vote in 
the election could have been proven to the court after the fact, failure to comply with the procedural safeguards sufficed to 
discount the votes in question. 
 
55      A second approach, sometimes referred to as the “substantive” approach, emphasizes the substantive right of the 
elector to vote. An approach along these lines has been followed in other Canadian contested election cases: Camsell, and 
Flookes v. Shrake (1989), 100 A.R. 98 (Alta. Q.B.). On this approach, failure to follow a procedural safeguard is not 
determinative of whether the result of the election has been affected. 
 
56      In our view, adopting a strict procedural approach creates a risk that an application under Part 20 could be granted 
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even where the result of the election reflects the will of the electors who in fact had the right to vote. This approach places a 
premium on form over substance, and relegates to the back burner the Charter right to vote and the enfranchising objective of 
the Act. It also runs the risk of enlarging the margin of litigation, and is contrary to the principle that elections should not be 
lightly overturned, especially where neither candidates nor voters have engaged in any wrongdoing. Part 20 of the Act should 
not be taken by losing candidates as an invitation to examine the election records in search of technical administrative errors, 
in the hopes of getting a second chance. 
 
57      The substantive approach is recommended by the fact that it focuses on the underlying right to vote, not merely on the 
procedures used to facilitate and protect that right. In our view, an approach that places a premium on substance is the 
approach to follow in determining whether there were “irregularities ... that affected the result of the election”. On this 
approach, a judge should look at the whole of the evidence, with a view to determining whether a person who was not 
entitled to vote, voted. Unlike the “strict procedural” approach, evidence going to entitlement is admissible. By the same 
token, direct evidence of a lack of entitlement is not required. Proof of an irregularity may itself be sufficient to discount a 
vote. 
 
58      There are two steps to this approach. First, an applicant must prove that there was an “irregularity”: breach of a 
statutory provision designed to establish a person’s entitlement to vote. We do not understand the minority to suggest 
otherwise. For example, a breach of s. 148.1 or s. 149 would amount to an “irregularity” because these provisions go to 
establishing entitlement. 
 
59      Second, an applicant must demonstrate that the irregularity “affected the result” of the election: someone not entitled 
to vote, voted. Where that is established, the vote is invalid, and must be rejected. Rejecting a vote affects the result of the 
election in the sense that it changes the vote count. It is at this second step that our approach departs from that of the 
minority. 
 
60      An “irregularity” constitutes evidence from which it may be inferred that a voter was not entitled to vote, because it is 
a breach of a procedure designed to establish the voter’s entitlement. As indicated, proof of an irregularity may itself be 
sufficient to show that an invalid vote was cast, thereby affecting the result of the election. 
 
61      Under our approach, an applicant who has led evidence from which an irregularity could be found, will have met his or 
her prima facie evidentiary burden. At that point, the respondent runs the risk of having the votes in issue set aside, unless he 
or she can adduce or point to evidence from which it may reasonably be inferred that no irregularity occurred, or that despite 
the irregularity, the votes in question were nevertheless valid. For example, where registration certificates cannot be located 
and there is a question as to whether they were completed as required, the respondent may point to evidence showing that 
they were completed, such as a list of names of people who voted by registration, or evidence from the polling officials that 
registration took place. Or, the respondent may show that the voters were entitled to vote by reference to their inclusion on a 
list of voters in the electoral district. 
 
62      Once all of the evidence from both parties is before the judge, the judge will decide, focusing on substance rather than 
form, whether the applicant has met his or her burden of establishing on a balance of probabilities that someone who voted 
was not entitled to do so. If the court is not so satisfied, then the applicant has failed to meet his or her onus. 
 
C. The Consequences of Statutory Non-Compliance 
 

63      Our approach to contested elections allows a judge to consider evidence that an individual was entitled to vote on 
election day. It has to be remembered that “entitlement” is concerned with age, citizenship and residence. A judge may look 
at any evidence that is relevant to these criteria. This approach best ensures the accuracy of election results. Some prior 
jurisprudence in the lower courts suggests that this approach introduces uncertainty into election results. (See Hogan, at para. 
76.) With respect, this concern is unfounded. 
 
64      When a court decides a contested election case based on alleged “irregularities ... that affected the result”, it is faced 
with uncertainty as to the outcome of an election arising from allegations of errors in the administration of the election. A 
contested election decision, by addressing these alleged errors, is designed to remedy this uncertainty. An approach allowing 
for an examination of voter entitlement bolsters accuracy and confidence that only entitled persons cast ballots. 
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65      Any concern that our approach would result in the inconsistent application of the Act is unfounded. The minority 
suggests that since some entitled voters may be turned away on election day by election officials properly following 
procedures in the Act, it is unfair for a court to allow votes to stand where there was an administrative procedural error but 
other evidence that the voter was entitled to vote (para. 167). However, unlike the rejection of a valid vote, turning away a 
voter on election day is not fatal to that person’s right to vote. If at first that voter could not comply with a procedural 
requirement, with some additional effort, he or she can return to the polling station and obtain a ballot. As well, if a person 
feels that he or she should be permitted to vote, scrutineers may be available to help resolve the matter. 
 
66      By contrast, if a vote cast by an entitled voter were to be rejected in a contested election application because of an 
irregularity, the voter would be irreparably disenfranchised. This is especially undesirable when the irregularity is outside of 
the voter’s control, and is caused solely by the error of an election official. 
 
67      For example, compare the situation of two voters who arrive at the polling station with inadequate identification. The 
DRO personally knows one of the voters, and vouches for him, enabling him to cast a ballot. The DRO does not live in the 
polling division, so he has vouched in a manner not permitted by the Act. However, the voter leaves the polling station 
believing that he has cast a valid vote. If a court later rejects the voter’s vote, he is irreparably disenfranchised, through no 
fault of his own. In the case of the second voter, the DRO properly refuses to let her vote without proper identification. This 
voter can return to the polling station later in the day, accompanied by a voucher who lives in the polling division, and cast 
her ballot. She has not been disenfranchised. 
 
68      Nor will the approach that we endorse encourage non-compliance with the Act. The election process is open and 
public. Polling officials work in a public environment at a polling station where their actions can be observed by other 
election officials, candidates or candidates’ representatives and members of the public present to vote. If there is a reasonable 
concern about whether a person is entitled to vote, any polling official, candidate or candidate’s representative can ask that 
the person take an oath before voting (s. 144). 
 
69      In recognizing that mistakes are inevitable, this Court does not condone any relaxation of training and procedures. The 
Commissioner of Canada Elections appointed by the CEO has an obligation to ensure, as far as reasonably possible, that 
procedures are followed (s. 509). Failure to live up to this mandate would shake the public’s confidence in the election 
system as a whole and render it vulnerable to abuse and manipulation. 
 
70      The Commissioner of Canada Elections is responsible for compliance with and enforcement of the Act (s. 509). The 
Chief Electoral Officer may refer any matter for investigation to the Commissioner, and, with respect to specific offences, 
may direct the Commissioner to “make any inquiry that appears to be called for in the circumstances”, and the Commissioner 
shall do so (s. 510). Following an inquiry, the Commissioner may refer the matter to the Director of Public Prosecutions, who 
will decide whether to prosecute the offence (s. 511). Alternatively, the Commissioner may enter into an agreement with the 
offender aimed at providing for compliance with the Act (s. 517). Overturning an election is but one of several consequences 
that may flow from the failure of election officers to follow rules. A declaration that an election is annulled may be 
considered the ultimate public consequence of violating provisions of the Act, and accordingly should be reserved for serious 
cases. 
 
D. Should an Election Be Annulled? The “Magic Number” Test 
 

71      To date, the only approach taken by Canadian courts in assessing contested election applications has been the “magic 
number” test referred to in O’Brien (p. 93). On this test, the election must be annulled if the rejected votes are equal to or 
outnumber the winner’s plurality (Blanchard, at p. 320). 
 
72      The “magic number” test is simple. However, it inherently favours the challenger. It assumes that all of the rejected 
votes were cast for the successful candidate. In reality, this is highly improbable. However, no alternative test has been 
developed. No evidence has been presented in this case to support any form of statistical test that would be reliable and that 
would not compromise the secrecy of the ballot. 
 
73      Accordingly, for the purposes of this application, we would utilize the magic number test. The election should be 

AR5058

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280734540&pubNum=134158&originatingDoc=Icce4e7be6f6a4997e0440021280d79ee&refType=IG&docFamilyGuid=I7d0881852cf311e18b05fdf15589d8e8&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990323992&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1950039273&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, 2012 CarswellOnt 12997  
2012 SCC 55, 2012 CarswellOnt 12997, 2012 CarswellOnt 12998, [2012] 3 S.C.R. 76... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 16 

 

annulled when the number of rejected votes is equal to or greater than the successful candidate’s margin of victory. However, 
we do not rule out the possibility that another, more realistic method for assessing contested election applications might be 
adopted by a court in a future case. 
 
E. Summary 
 

74      The following approach should be followed in determining whether there were “irregularities ... that affected the result 
of the election”: An applicant must prove that a procedural safeguard designed to establish an elector’s entitlement to vote 
was not respected. This is an “irregularity”. An applicant must then demonstrate that the irregularity “affected the result” of 
the election because an individual voted who was not entitled to do so. In determining whether the result was affected, an 
application judge may consider any evidence in the record capable of establishing that the person was in fact entitled to vote 
despite the irregularity, or that the person was not in fact entitled to vote. 
 
75      If it is established that there were “irregularities ... that affected the result of the election”, a court may annul the 
election. In exercising this discretion, if a court is satisfied that, because of the rejection of certain votes, the winner is in 
doubt, it would be unreasonable for the court not to annul the election. For the purposes of this application, the “magic 
number” test will be used to make that determination. 
 
IV. Application 
 

76      To this point, we have concentrated on the legal framework and principles that govern when a candidate seeks to have 
an election annulled on the basis of irregularities that affected the result. We now consider the application of those principles 
to the evidence as it relates to certain of the polling divisions where the application judge set aside votes (Mr. Opitz’ appeal). 
We then consider the evidence in relation to those polling divisions in which the application judge refused to set aside votes 
(Mr. Wrzesnewskyj’s cross-appeal). 
 
77      Before turning to the evidence of the particular polling divisions, it is important to observe that in support of his 
position that the election should be annulled, Mr. Wrzesnewskyj relied entirely on circumstantial evidence. There is no direct 
evidence that any votes, including the 79 that the application judge set aside, were cast by someone who in fact was not 
entitled to vote. 
 
78      In the end, for reasons that will become apparent, we are satisfied that the application judge wrongly set aside at least 
59 votes. Therefore the magic number test is not met, as the remaining number of votes invalidated (not more than 20) is not 
equal to or does not exceed the plurality of 26 votes. 
 
A. Mr. Opitz’ Appeal 
 

79      We would restore 59 votes that the application judge should not in our view have disqualified. In respect of polls 31 
and 426, the application judge set aside 15 votes and 26 votes respectively for missing registration certificates. At poll 174, 
he set aside 8 votes for incorrect recording of vouching. At poll 89, he set aside 10 votes for unsigned registration certificates. 
 
80      Before addressing the evidence poll by poll, we propose to identify two errors of law made by the application judge in 
his analysis. First, at polls 31 and 426, he reversed the onus of proof; second, at polls 174 and 89, he failed to consider 
material evidence in reaching his finding. 
 
81      Because of these two legal errors, the findings of the application judge are not entitled to deference and it is open to 
this Court to come to its own conclusion on the validity of the votes cast in these polling divisions. The evidence in this case 
is exclusively documentary, and credibility is not in issue. Our decision to proceed in that fashion finds support in s. 525(3) 
of the Act, which requires a contested election application to proceed “without delay and in a summary way”. To order a new 
hearing would cause considerable delay. 
 
82      As will be seen, in polls 31, 426 and 174, we find that the mistakes complained of do not rise to the level of an 
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“irregularity”. In poll 89, we find that Mr. Wrzesnewskyj has established an “irregularity” but has not established that it 
“affected the result”. We would restore the impugned votes. 
 
(1) Poll 31 (15 Votes at Issue) 
 

83      In the poll book at poll 31, the names and addresses of 86 people are listed on the page entitled “RECORD OF 
ELECTORS VOTING BY REGISTRATION CERTIFICATE”. However, after the election, only 70 registration certificates 
were located. Sixteen certificates could not be found. 
 
84      The application judge twice misstated the onus of proof in making his crucial finding that votes should be discarded 
for poll 31. He wrote, “I am not prepared to find that on a balance of probabilities these 16 people certified that they were 
qualified to vote” (para. 122 (emphasis added)). With respect, that was the wrong question. Applying the correct onus, he 
should have asked whether he was satisfied on a balance of probabilities that these 16 people had not certified that they were 
qualified to vote. His formulation reverses the onus, placing it on the respondent to establish that the voters had certified 
rather than on the applicant to show that they had not. The application judge also framed the onus incorrectly at para. 120 
when writing: “For me to conclude that these 16 people certified themselves as qualified to vote, the finding would have to be 
made ...” (emphasis added). 
 
85      These are not isolated instances of misstating the test. In the context of assessing the validity of votes at poll 426, the 
application judge wrote, “The question is ... whether, in the circumstances, I am prepared to find that these 33 people certified 
that they were qualified to vote” (para. 113 (emphasis added)) and “I am not prepared to find that, on a balance of 
probabilities, these 33 people declared that they were qualified to vote” (para. 115 (emphasis added)). And again when 
considering the invalidity of a vote with an unsigned registration certificate in poll 174, the application judge stated: “In the 
absence of any indication that the question of qualification was raised, I am not prepared to find that citizenship was 
certified” (para. 126 (emphasis added)). 
 
86      On these five occasions in his reasons for judgment, when making crucial findings of fact as to the validity of the 
votes, the application judge misstated the onus of proof. Instead of asking whether Mr. Wrzesnewskyj, the applicant, had 
satisfied his onus of establishing an irregularity, the application judge asked instead whether Mr. Opitz had established that 
there was no irregularity, thereby effectively shifting the burden of proof. 
 
87      Because the application judge misstated the onus of proof a number of times in the course of his analysis, we cannot be 
confident that he applied the correct onus in arriving at his findings: R. v. Couture, 2007 SCC 28, [2007] 2 S.C.R. 517 
(S.C.C.), at paras. 85-86. Overturning an election is a very serious matter. In order to uphold the findings of the application 
judge, we must be satisfied that he not only appreciated which of the parties bore the onus, but also that he applied the correct 
onus in arriving at his critical findings of fact. We cannot be so satisfied. 
 
88      In fairness, we recognize that the application judge stated the onus of proof correctly on occasion. However, in view of 
the five occasions when he did not — in the context of making crucial findings of fact — we cannot be confident that these 
were only slips of language: Couture, at para. 85. 
 
89      We turn now to our assessment of the evidence at poll 31. Mr. Wrzesnewskyj must first establish the existence of an 
“irregularity” — that is, non-compliance with the Act that goes to entitlement. The 16 missing registration certificates at poll 
31 give rise to two possibilities, one being that the certificates were never completed, the other that the certificates were 
completed but went missing after the election. If Mr. Wrzesnewskyj could establish that the certificates were never 
completed, this would amount to an “irregularity”. There would be non-compliance with s. 161(4) of the Act which requires 
that a person not listed on the OLE who wishes to vote on election day must sign a completed registration certificate. This 
particular non-compliance would go to entitlement because within a registration certificate is a declaration of citizenship and 
age signed by the elector. 
 
90      However, we are not satisfied that Mr. Wrzesnewskyj has established an “irregularity”. He relied on three pieces of 
evidence. First, the registration certificates could not be located. Second, the poll book pages recording those who took oaths 
and those who vouched were not filled in. Third, the 16 people were not added to the FLE whereas, normally, when the 
returning officer receives the registration certificates, he updates the OLE and the CEO updates the FLE accordingly. 
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91      The evidence relied on by Mr. Wrzesnewskyj falls short of the mark. That the certificates were missing and that the 
FLE was not updated are also consistent with the explanation that the completed certificates were lost after the election. If the 
certificates never arrived in the hands of the returning officer, he could not have used them to update the OLE and the FLE 
would not have been updated either. This alleged third deficiency is tied into the first; it is not an independent basis for 
finding that the registration certificates were never completed. That the pages for oaths and for vouching were blank is 
consistent with all 16 people who voted by registration certificate providing photographic identification rather than 
establishing their addresses through vouching. 
 
92      There was evidence that favoured the second explanation — that the certificates existed but were misplaced after the 
election. Seventy of the 86 certificates were found. The names and addresses of the 16 people at issue are handwritten in the 
poll book, interspersed among the other 70 people whose certificates were found. This is an indication that the 16 certificates 
were in fact completed. A tally of the total number of registration certificates (86) is repeated on the page which summarizes 
the results of the election. On this page, the DRO and poll clerk signed below the statement: “I have verified that the number 
of electors who voted by Registration Certificate (line (2)) [the number 86 appears on line (2)] corresponds to the number of 
Registration Certificates ... inserted in the large white Registration and/or Corrections Certificates Envelope”. 
 
93      Considering this evidence in the context of the whole of the evidence, we are unable to find, on balance, that the 
registration certificates were not completed. Hence, Mr. Wrzesnewskyj has failed to establish an “irregularity” concerning 
any of the 16 votes. 
 
94      Ironically, for 14 of the 16 impugned voters, there is positive proof that they were indeed entitled to vote. The 
application judge relied on this direct proof for 1 of the 14 electors (para. 123). Hence, he only discarded 15 of the 16 votes. 
In fairness, had the direct proof relating to the other 13 voters been brought to his attention, we are satisfied that the 
application judge would have allowed the votes. 
 
95      There is evidence that 13 more of the 16 voters in question were on a list of electors in Etobicoke Centre, three on the 
list for poll 31 and 10 on the lists for other polling divisions. This information was in the evidence before the application 
judge (R.F. (Mr. Opitz), at para. 45). A chart prepared by Elections Canada matches the names and addresses of 13 electors to 
names on these lists of electors. Two voters were on a list of electors for poll 28, four on a list for poll 29, two for poll 30, 
three for poll 31, and two for poll 33. This information comes from an independent source and Mr. Wrzesnewskyj does not 
challenge its reliability. To the contrary, in a separate chart, created by Mr. Wrzesnewskyj, these 13 persons are listed and 
beside their identifier is the following notation: “Elector on the Official List of Electors: Yes” (A.F. (Mr. Wrzesnewskyj), at 
App. C). In accordance with s. 149, all but the three voters ordinarily resident in polling division 31 needed a registration 
certificate in order to vote at polling station 31. However, the presence of the 10 voters on an electoral list for another polling 
division in Etobicoke Centre constitutes proof of age, citizenship and residence within that polling division (and therefore the 
electoral district of Etobicoke Centre). 
 
96      The basis upon which our colleagues would restore these 10 votes is, in our respectful view, inconsistent with their 
emphasis on the plain words of s. 149 of the Act and their concern about certainty at the time the voter casts his ballot (paras. 
165-166). The plain language of s. 149 provides that “[a]n elector whose name does not appear on the official list of electors 
in his or her polling station shall not be allowed to vote unless ... the elector gives the deputy returning officer a registration 
certificate”. It is not clear why, following the minority’s approach, under which a voter is not entitled to vote unless all 
procedural safeguards are followed, it is sufficient that a voter be on the list of electors at another polling division (para. 165). 
Furthermore, to consider the lists of electors from other polling divisions — while consistent with our approach — is contrary 
to our colleagues’ position that to ensure certainty in the electoral process, a voter must establish his entitlement before 
receiving and casting a ballot (para. 166). The 10 voters’ names were not on the OLE for poll 31. Information from OLEs of 
other polling divisions was not before the DRO at poll 31 at the time the ballots were cast. Information from these other lists 
only came to light during the contested election application, when brought before the application judge. 
 
97      We would not invalidate any of the 16 votes at poll 31. For 14 voters there is direct evidence of their entitlement to 
vote. We have restored the remaining 2 votes for the reasons stated above. Deducting the one vote already allowed by the 
application judge, the total number of votes restored on appeal is 15. 
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(2) Poll 426 (26 Votes at Issue) 
 

98      At poll 426, the poll book page “RECORD OF ELECTORS VOTING BY REGISTRATION CERTIFICATE” lists 33 
names with no addresses. After the election, none of the 33 registration certificates could be found. The application judge 
noted that 7 of the 33 electors whose votes were at issue were on the OLE and thus the registration certificates were 
superfluous, and need not have been completed. Their presence on the OLE established their age and citizenship. The 
application judge allowed those 7 votes to stand. 
 
99      For the remaining 26 voters, the application judge reversed the onus of proof on two occasions when making his 
crucial findings on the validity of the votes. He wrote, first: “The question is ... whether, in the circumstances, I am prepared 
to find that these 33 people certified that they were qualified to vote” (para. 113 (emphasis added)). On the second occasion, 
he wrote: “I am not prepared to find that, on a balance of probabilities, these 33 people declared that they were qualified to 
vote” (para. 115 (emphasis added)). 
 
100      As with poll 31, Mr. Wrzesnewskyj has not established that there was an “irregularity” with respect to the 26 voters. 
The absence of registration certificates raises the question of whether the certificates were in fact completed. The burden 
rested on Mr. Wrzesnewskyj to establish that the certificates were not filled out. He relied on four pieces of evidence. First, 
there were no registration certificates. Second, another poll book page which should serve to tally up the number of people 
who voted by registration certificate was not completed. Third, the poll book pages recording those who took oaths and those 
who vouched were blank. Fourth, the 33 people were not added to the FLE. 
 
101      As we stated with poll 31, that the certificates were missing and that the FLE was not updated are also consistent with 
the explanation that the completed certificates were lost after the election. If the certificates never arrived in the hands of the 
returning officer, he could not have used them to update the OLE and the CEO could not have updated the FLE with that 
information. This alleged fourth discrepancy is tied into the first; it is not an independent basis for finding that the certificates 
were not completed. That the pages for oaths and for vouching were blank is consistent with these people providing 
photographic identification rather than establishing their addresses through vouching. 
 
102      There was evidence that the registration certificates had been completed but misplaced after the election. First, the 
poll book listed the names of 33 persons having completed certificates. Second, the DRO, when asked eight months after the 
election, said she thought she had completed the 33 certificates. An email dated January 4, 2012, from the respondent Allan 
Sperling, the returning officer for Etobicoke Centre, to Trevor Knight, a lawyer at the Office of the CEO, reads: 

I spoke to [...] the DRO at 426. She said that 33 registrants sounds about right and they did not record addresses in the 
poll book because this was a stand-alone poll (a senior’s residence) so everyone lived there (which they checked). 

She did say she thought they completed the registration certificates and returned them as per process, and added she has 
done this many times, so knows the process. She is going to talk to her PC [poll clerk] who is usually her partner on 
election day to see if she can remember anything. 

[J.C.R., vol. 6, at tab 53] 

 
103      The application judge placed little weight on the DRO’s comments: 

The comment that the deputy returning officer “thought” the forms were completed is not definitive, and the statement 
that “33 sounds about right” is too general to provide much confidence as to whether these documents were completed. 
[para. 115] 

With respect, we see the matter differently. Any vagueness in the DRO’s evidence is consistent with her being asked to recall 
something that occurred eight months earlier. Her recollection provides direct evidence that she knew she had to complete 
registration certificates. 
 
104      Mr. Opitz argues that, to find that the registration certificates were not completed would require the following 
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assumptions: (a) the DRO and the poll clerk ignored their training; (b) the DRO did not know or ignored that an unregistered 
voter must complete a registration certificate; and (c) despite not following the registration procedure, the DRO or poll clerk 
still recorded the names of these 26 people in the list of those who voted by certificate. In light of the DRO’s comments in the 
email and the evidence that the poll clerk filled out the relevant poll book page, these three assumptions are improbable, to 
say the least. 
 
105      Considering the evidence as a whole, Mr. Wrzesnewskyj has failed to satisfy us that there was an irregularity. We 
would restore these 26 votes. 
 
(3) Poll 174 (8 Votes at Issue) 
 

106      At poll 174, eight persons on the OLE did not have identification and required vouching to establish their identity. 
The page listing vouchers is completed with eight names, but the page that should list vouchees is not filled in. However, next 
to the name of each voucher is an indication of the relationship of the voucher to the vouchee (e.g., “spouse” or “mother”). 
 
107      Not recording the names of vouchees contravenes s. 162(f) of the Act. However, there is a distinction between proper 
vouching and proper record-keeping of vouching. Vouching is a means of establishing identity and residence. Vouching 
establishes the relation between the person who is physically present at the polling station and that person’s attributes of age, 
citizenship and residency. Improper vouching can amount to an “irregularity” if it means that identity and residence were not 
established, which go to entitlement. By contrast, incorrect record-keeping of vouching, on its own, cannot amount to an 
“irregularity”. 
 
108      Based on the evidence, it can easily be inferred that vouching was properly conducted. There were persons on the 
OLE who, in terms of last names, addresses and ages, matched the familial relationship in question. It is easy to identify the 
full names of the vouchees from the information noted. Initials have been used in these reasons because of a confidentiality 
order applicable to names of voters. To give one example, the page of vouchers indicates that “L.F.” vouched for her spouse. 
The page for vouchees is blank, and so we do not know from that page of the poll book the name of her spouse. However, the 
OLE contains only two persons with the same last name: L.F. and A.F. with the same address, born in 1935 and 1932 
respectively. It is a reasonable inference that A.F. is the spouse in question. 
 
109      The application judge disregarded this evidence, calling it a “forensic analysis” (para. 146). With respect, such 
labelling does not justify a refusal to take account of relevant evidence and draw reasonable inferences from it. The 
identification of the vouchees is easily determined on the evidence before the Court. Mr. Wrzesnewskyj has not satisfied us 
that there was an irregularity. We would restore these eight votes. 
 
(4) Poll 89 (10 Votes at Issue) 
 

110      On a registration certificate, an elector is required to sign in Box 5 after the following declaration: 

I, the person whose name appears in Box 1, certify that I am a Canadian citizen, 18 years of age or over on polling day 
and have been ordinarily resident at the address appearing in box 2.... I certify that the information provided on this form 
is accurate. 

An election official must sign below in Box 6. In poll 89, the official signed the 10 certificates in the place where the voter 
was supposed to sign. There were no voter signatures. 
 
111      This is the one instance where Mr. Wrzesnewskyj has established an “irregularity”: there is no signature, contrary to 
s. 161(4) of the Act, and this goes to entitlement to vote since the declaration serves to establish age and citizenship. From 
this, the application judge concluded that he should reject the 10 votes with unsigned certificates: 

Any understanding of the registration certificate should begin with a reading that is consistent with what is present on its 
face.... In my mind, it is more likely that the polling official ... did not deal with citizenship. In the absence of any 
indication that the question of qualification was raised, I am not prepared to find that citizenship was certified.... 
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... There is nothing to suggest that the prospective voters were asked to, or did, declare they were qualified to vote. 
[paras. 126-27] 

 
112      With respect, we believe the application judge stopped short of the mark. In our view, he focused exclusively on the 
absence of voters’ signatures and failed to consider other evidence from which it could reasonably be inferred that the 10 
voters were entitled to vote. The election official completed each registration certificate in full. On each certificate, he took 
down the elector’s first and last name, full address, and date of birth. He signed and dated the certificate. He rewrote all 10 
names and addresses on the poll book page “RECORD OF ELECTORS VOTING BY REGISTRATION CERTIFICATE”. 
 
113      The application judge did not consider this evidence. In our view, he erred in failing to do so. Accordingly, his 
findings are not entitled to deference. 
 
114      This is not a situation in which the certificates do not have any signature on them. The 10 misplaced signatures are 
consistent with a clerical mistake. The mistake was outside the voters’ control. From the election official’s signature, it is 
reasonable to infer, in the absence of evidence to the contrary, that he knew the prerequisites that needed to be met for a voter 
to register and was satisfied that they were met in each case. 
 
115      Absent evidence of fraud or corruption, we find it highly improbable that the election official would put his signature 
on completely filled out registration forms without being satisfied of the voters’ entitlement to vote, on 10 separate occasions. 
We would restore these 10 votes. 
 
116      Moreover, one of the voters with an unsigned registration certificate is on the OLE for poll 89. That voter did not 
need to complete a registration certificate at all. Her presence on the OLE established her age and citizenship. 
 
(5) Conclusion on Mr. Opitz’ Appeal 
 

117      We would allow Mr. Opitz’ appeal, and restore 15 votes at poll 31, 26 votes at poll 426, 8 votes at poll 174, and 10 
votes at poll 89. The total restored is 59 votes. This leaves 20 votes that have not been restored. Under the magic number test, 
20 votes is less than the winner’s plurality of 26. It is not necessary to discuss the remainder of the votes rejected by the 
application judge because, as we explain below, we would dismiss Mr. Wrzesnewskyj’s cross-appeal. Although we have not 
discussed the remaining 20 votes in these reasons, we have considered them and we have no reason to believe that any of the 
20 voters were not in fact entitled to vote. 
 
B. Mr. Wrzesnewskyj’s Cross-Appeal 
 
(1) Incorrect Polling Division (Polls 16 and 31) 
 

118      Mr. Wrzesnewskyj alleges that the application judge should have disqualified votes where the elector voted within 
the proper electoral district, but in the incorrect polling division. At issue are 1 vote in Poll 16 and 66 votes in Poll 31. The 
electors voted by registration certificate and listed an address within Etobicoke Centre, but outside the polling divisions for 
polls 16 and 31. 
 
119      Voting in the wrong polling division has no effect on the result of the election; the ballot boxes from each polling 
division are aggregated in the overall tally for the electoral district. It is not comparable to voting in the incorrect riding, for a 
different member of Parliament. Polling divisions exist for administrative and practical efficiency on election day. We see no 
reason to disturb the application judge’s finding that these votes should stand. 
 
(2) Address Oaths Requiring Vouching (Polls 16 and 21) 
 

120      Mr. Wrzesnewskyj argues that the application judge should have disqualified six votes at poll 16 and six at poll 21 
where the poll books do not record which type of oath was taken, contrary to s. 162(f) of the Act. On the page in each poll 
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book for electors who swore oaths, alongside each name is the notation “no address ID” or no notation at all. Mr. 
Wrzesnewskyj argued that “no address ID” meant that each voter did not have identification and thus needed to be vouched 
for, pursuant to s. 143(3). The absence of vouchers’ names would imply vouching had not been performed. Because vouching 
is a means of identification, this would be non-compliance going to entitlement. 
 
121      The application judge found that it was not possible to “so carefully parse the words ‘no address ID’ to ascertain with 
certainty the circumstances in which the oath was required” (para. 138). On its face, the poll book could reflect the 
circumstance contemplated by s. 143(3.2), where a “candidate or candidate’s representative who has reasonable doubts 
concerning the residence of an elector referred to in that subsection may request that the elector take the prescribed oath”. No 
vouching would then be needed. We see no basis for interfering with the application judge’s finding. 
 
(3) Registration Certificate Not Completed (Poll 89) 
 

122      In poll 89, two voters were not on the OLE, and thus required a registration certificate to vote. However, no 
certificates were found and they were not listed on the page for electors voting by registration certificate. This suggests that 
no registration certificates were completed. 
 
123      However, there is evidence that the voters were entitled to vote. Both voters were listed in the poll book under 
“RECORD OF ELECTORS REQUIRING AN OATH” and are shown as having been vouched for by relatives, with names 
and addresses provided. The oath sworn to by the vouchee reads: 

OATH OF PERSON VOUCHED FOR 
. . . . . 

You swear or solemnly affirm that: 

• you are (state name) of (state address); 

• you have attained 18 years of age; 

• you are a Canadian citizen; 

• you are a resident of this polling division; 

• you have not already voted at this electoral event 

(If sworn, add SO HELP YOU GOD) 

(Sample Poll Book, at p. 15, see J.C.R., vol. 1, at tab 12.) 

 
124      The application judge was satisfied that both voters had sworn this oath. We have no reason to question this finding. 
 
(4) No Voucher Name, Only Voucher’s Relationship to Vouchee (Polls 89 and 400) 
 

125      Two voters in poll 89 and two voters in poll 400 are on the OLE but are also on the list of vouchees. That can only 
mean that they did not have sufficient identification. For each, the names of their respective vouchers are missing. Instead of 
a name, the voucher is identified by his or her relationship to the vouchee (e.g., mother, daughter-in-law) followed by “ditto 
marks” to indicate they have the same address as the vouchee. The scenario is virtually identical to that at poll 174 addressed 
earlier, with the only difference being that here it is the name of the voucher, and not of the vouchee, that is missing. Mr. 
Wrzesnewskyj submits that the absence of names amounts to an irregularity. This issue was not raised before the application 
judge. For the same reasons as we gave for poll 174 above, we find that this is not an irregularity. We dismiss Mr. 
Wrzesnewskyj’s argument with respect to these four voters. 
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(5) Missing Vouchers (Poll 400) 
 

126      Mr. Wrzesnewskyj alleges the application judge should have discounted six votes at poll 400. Page 31 of the poll 
book indicates: “The total number of electors who were vouched for at this polling station is: 16”. But p. 23 shows only 10 
vouchers. The application judge found that the remaining six people swore oaths that did not require vouching, such as for 
error in the spelling of their name on the OLE or in order to assist another elector at the poll booth. Implicit in this is that the 
number “16” was a clerical error on the poll clerk’s behalf: 16 people swore oaths, but only 10 were in the context of 
vouching. We see no reason to interfere. 
 
(6) Voters Alleged to Have Voted More Than Once (Poll 426) 
 

127      Mr. Wrzesnewskyj submits that six electors at poll 426 may have voted twice. Six names on the list of electors who 
voted by registration certificate match six names on the OLE. On the OLE, these six names are crossed off (meaning they 
were given a ballot) and checked off (meaning they voted). Their presence on the registration certificate list means they were 
given a ballot. Mr. Wrzesnewskyj argued that each of these six voted once by registration, and once by “enumeration”. The 
number of people checked off on the OLE (173) plus the number voting by certificate (33) added up to the total number of 
ballots (206). This would effectively count these six persons twice and, in Mr. Wrzesnewskyj’s submission, supports that 
those six had voted twice. 
 
128      At first instance, Mr. Wrzesnewskyj made a similar argument, saying that there were five electors on both lists. The 
application judge identified five instances on the OLE where a name was crossed off but not checked off. He concluded that 
the most logical explanation was that the election official simply neglected to check off these other five people as having 
voted (para. 89). This increased from 173 to 178 the number of persons who voted by enumeration. This meant there was no 
discrepancy in the count: people voting from the OLE (178) plus electors voting by registration (33) minus the five duplicates 
added to the total (206). Implicit in this explanation was that these five had voted by registration but the polling official had 
later found them on the OLE and crossed them off for good measure. The application judge concluded there was no evidence 
of double-voting. We would not disturb this finding of fact. 
 
129      Mr. Wrzesnewskyj now submits that there are six electors on both lists instead of five. The application judge only 
addressed the five that Mr. Wrzesnewskyj raised before him. Also within poll 426, Mr. Wrzesnewskyj raises another case 
where it appears a voter voted twice. On the list of 33 persons who voted by registration certificate, the same handwritten 
name appears twice: once as the 11th person, and once as the 31st person. 
 
130      In light of the fact that we have restored 59 votes, and that only 20 votes remain disqualified by the application judge, 
we need not consider these two allegations of double-voting. Assuming they can be raised for the first time on appeal, even if 
sound, they are not enough for Mr. Wrzesnewskyj’s application under s. 524 to succeed. 
 
(7) Conclusion on Cross-Appeal 
 

131      For the reasons given, we would dismiss Mr. Wrzesnewskyj’s crossappeal. 
 
V. Conclusion 
 

132      As indicated, we find it unnecessary to consider whether the balance of 20 votes rejected by the application judge 
should be restored. Even if these votes were properly rejected, they are fewer in number than the plurality of 26 votes. Had all 
20 persons voted for Mr. Opitz, discounting them would not have been sufficient for Mr. Wrzesnewskyj to be successful in 
the election in Etobicoke Centre. For these reasons, we would allow the appeal, dismiss the cross-appeal, and dismiss Mr. 
Wrzesnewskyj’s application under s. 524 of the Act. 
 
133      In view of the circumstances of this case, there will be no award of costs. 
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VI. Motion to Adduce Fresh Evidence 
 

134      The CEO and the returning officer brought a motion for directions, seeking to adduce fresh evidence, pursuant to s. 
62(3) of the Supreme Court Act, R.S.C. 1985, c. S-26, and Rules 3 and 47 of the Rules of the Supreme Court of Canada, 
SOR/2002-156. The fresh evidence is a chart compiled by Elections Canada employees, based on the NROE. The employees 
matched handwritten names in the poll books of polls 426, 89 and 31 to names in the NROE. The NROE is periodically 
updated by reference to the FLE and to various governmental databases. Evidence from an NROE may be relevant in a 
contested election application. Presence of a name on the NROE is proof of that person’s citizenship and age: s. 44 of the 
Act. Evidence from the NROE can be helpful to the application judge in assessing “irregularities ... that affected the result of 
the election” because it serves as evidence of a voter’s entitlement. 
 
135      Mr. Wrzesnewskyj objected to the introduction of the new evidence. As the proposed evidence could only assist Mr. 
Opitz, given our conclusion, we need not consider it. For that reason, we would dismiss the motion to adduce fresh evidence. 

McLachlin C.J.C. (dissenting): 
 
I. Introduction 
 

136      The issue in this case is whether the federal election in the riding of Etobicoke Centre should be annulled because of 
votes cast by individuals who were not entitled to vote under the Canada Elections Act, S.C. 2000, c. 9 (”Act”). 
 
137      An election outcome may be contested by a candidate on the basis of “irregularities ... that affected the result of the 
election” (s. 524(1)(b) of the Act). Borys Wrzesnewskyj made an application under s. 524 of the Act after being defeated in 
the federal election of May 2, 2011, by a margin of 26 votes. The application judge declared the election null and void, 
finding that 79 of the votes cast were irregular and affected the result of the election. Because the number of irregular votes 
exceeded the winner’s plurality of 26 votes, he held that the election could not stand (2012 ONSC 2873, 110 O.R. (3d) 350 
(Ont. S.C.J.)). 
 
138      I would dismiss the appeal. The election result in Etobicoke Centre should be annulled because of “irregularities ... 
that affected the result of the election”. The irregularities in this case concerned ballots cast by individuals who were not 
entitled to vote. 
 
139      An individual must be entitled to vote before casting a ballot for the Member of Parliament for the riding where she is 
ordinarily resident. The Act sets out a comprehensive scheme defining entitlement to vote: ss. 6, 143(2), (3), 148.1, 149 and 
161. In general, there are three prerequisites to entitlement to vote: qualification, registration, and identification. First, an 
individual must be qualified to vote, in terms of citizenship and age. Second, she must be registered to vote, generally either 
by being on the list of electors or filing a registration certificate. Third, she must be identified at the polling station in a way 
permitted under the Act, whether by providing appropriate pieces of identification or by taking an oath and being vouched for 
by another elector. There are different ways in which the requirements of entitlement to vote under the Act can be fulfilled, 
but if any of the prerequisites of entitlement are not satisfied, an individual is not permitted to cast a ballot. 
 
140      Whether a person is entitled to vote is a distinct question from whether she is qualified to vote. All Canadian citizens 
who are 18 years or older on election day are qualified electors: s. 3 of the Act. Being a qualified elector is a necessary but 
not sufficient condition for entitlement to vote. Qualified electors must fulfill all the prerequisites of an entitlement procedure 
under the Act before voting. These procedures ensure that election officials have verified the qualifications and identity of 
prospective voters before they cast their ballots. They are fundamental safeguards for the integrity of the electoral system. 
 
141      Votes cast by persons not entitled to vote are irregularities that can affect the result of the election under s. 524(1)(b) 
of the Act. If the number of such irregular votes is equal to or exceeds the winner’s plurality, then the result of the election is 
affected and the election should be annulled. This is known as the “magic number” rule. In the present case, the winning 
candidate in Etobicoke Centre, Ted Opitz, had a plurality of 26 votes. Therefore, the application judge should have annulled 
the election only if the applicant established that 26 or more ballots were cast by nonentitled voters. The onus was on the 
applicant to establish the existence of irregularities sufficient to annul the election. 
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142      While the application judge in this case improperly set aside some votes, he did not err with respect to 65 ballots cast 
by persons not entitled to vote. As this exceeds the plurality of 26 votes, under the “magic number” rule the appeal should be 
dismissed and the election annulled. 
 
143      I would also dismiss the motion for fresh evidence. 
 
II. Analysis 
 
A. Applicable Principles of Statutory Construction 
 

144      The overriding principle of statutory interpretation is that “the words of an Act are to be read in their entire context 
and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament” (E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87, quoted in Rizzo & Rizzo Shoes Ltd., Re, 
[1998] 1 S.C.R. 27 (S.C.C.), at para. 21). The best indication of Parliament’s intent is found in the language of the statutory 
provisions: R. v. Knott, 2012 SCC 42 (S.C.C.), at para. 54. 
 
145      The words of the statute must be interpreted with a view to the objectives of the Act. Courts have considered different 
aspects of the purpose of the Act but none has identified the broad and overarching purpose of the legislation: see for 
example Harper v. Canada (Attorney General), 2004 SCC 33, [2004] 1 S.C.R. 827 (S.C.C.); Henry v. Canada (Attorney 
General), 2010 BCSC 610, 7 B.C.L.R. (5th) 70 (B.C. S.C.), at para. 139. The overarching purpose of the Act is to ensure the 
democratic legitimacy of federal elections in Canada. This broad purpose encompasses several discrete objectives. The first is 
to enfranchise individuals who are qualified to vote: Haig v. R., [1993] 2 S.C.R. 995 (S.C.C.), at p. 1058 (per Cory J.). A 
second and complementary objective is to ensure that people who are not qualified to vote do not do so: see Haig, at p. 1027, 
per L’Heureux-Dubé J. A third objective is to promote efficiency and certainty in the electoral process. In considering these 
objectives, we must be careful to respect the words chosen by Parliament: Canada (Attorney General) v. Mowat, 2011 SCC 
53, [2011] 3 S.C.R. 471 (S.C.C.), at para. 33. 
 
B. The Meaning of “Irregularities ... That Affected the Result of the Election” Under Section 524(1)(b) of the Act 
 

146      Any elector or any candidate in an electoral district may apply to a competent court to contest an election on the 
grounds that “there were irregularities, fraud or corrupt or illegal practices that affected the result of the election” (s. 
524(1)(b)). If the elements of s. 524(1)(b) are established, a court may annul the election (s. 531(2)). 
 
147      In the ordinary sense of the word, something is “irregular” when it is “[n]ot in conformity with rule or principle” (The 
Oxford English Dictionary (2nd ed. 1989), vol. VIII, at p. 93). This suggests that under the Act, an election may be set aside 
as a result of non-compliance with the provisions of the Act, even in the absence of fraud or corrupt or illegal practices. 
 
148      The objective of efficiency and certainty in the electoral process suggests that there ought to be strict compliance with 
the requirements of the Act. The objective of ensuring that those not qualified to vote not do so pulls in the same direction. 
On the other hand, the objective of enfranchisement suggests that “irregularities” should not be interpreted in a technical or 
trivial way that improperly disenfranchises voters. The votes of Canadian citizens 18 years of age or over should not be set 
aside over trifles: Beamish v. Miltenberger, [1997] N.W.T.R. 160 (N.W.T. S.C.), at para. 33; Wright v. Koziak (1980), [1981] 
1 W.W.R. 449 (Alta. C.A.); Morgan v. Simpson, [1974] 3 All E.R. 722 (Eng. C.A.). Based on the language and purposes of 
the Act, I conclude that “irregularities” under s. 524(1)(b) should be interpreted to mean failures to comply with the 
requirements of the Act, unless the deficiency is merely technical or trivial. 
 
149      Only irregularities that “affected the result of the election” permit the annulment of the election under s. 531(2). 
Irregularities must be of a type that could affect the result of the election, and impact a sufficient number of votes to have 
done so. An irregularity resulting in a vote being cast that should not have been is of a type that could affect the result of the 
election. To have actually affected the result of the election, the number of such votes must be equal to or exceed the winning 
candidate’s plurality. If the irregularities are of this type and impact this number of votes, then a court can and should annul 
the election under s. 531(2). This is known as the “magic number” rule. (See Beamish, at para. 18; O’Brien v. Hamel (1990), 
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73 O.R. (2d) 87 (Ont. Div. Ct.), at para. 34; Blanchard v. Cole, [1950] 4 D.L.R. 316 (N.S. T.D.), at p. 320; Wright, at pp. 458 
and 465-66; Morgan, at p. 727). 
 
150      The critical question raised in this case is the following: What kinds of irregularities result in a vote being cast that 
should not have been? The answer lies in the principle of entitlement to vote, which is a central pillar of our electoral system. 
 
C. Entitlement to Vote 
 

151      Every electoral system must strike a balance between enabling those who have the constitutional right to vote to do 
so, and ensuring that those who do not have that right are not allowed to vote. The formal system of entitlement is our 
mechanism for striking the right balance between these two valid concerns, while ensuring the efficiency and certainty of the 
electoral process. It aims to safeguard both the right to vote and the integrity of elections. 
 
(1) Prerequisites to Entitlement to Vote 
 

152      In general, there are three prerequisites to entitlement to vote under the Act. These prerequisites concern 
qualification, registration, and identification as a voter. Only when all of these elements are met is a person entitled to vote 
for the Member of Parliament for the riding where she is ordinarily resident. 
 
(a) Qualification 
 

153      The first prerequisite of entitlement to vote is qualification. This means that the voter must be a Canadian citizen and 
18 years of age or older. Section 3 of the Act defines a qualified elector as “[e]very person who is a Canadian citizen and is 
18 years of age or older on polling day”. Section 6 of the Act sets out the qualification prerequisite of entitlement to vote: 

6. Subject to this Act, every person who is qualified as an elector is entitled to have his or her name included in the list 
of electors for the polling division in which he or she is ordinarily resident and to vote at the polling station for that 
polling division. 

 
154      The words “[s]ubject to this Act” make clear that entitlement to vote is also conditioned on other prerequisites to 
entitlement found in the Act. In order to be given a ballot and permitted to vote on election day, it is not enough that a person 
be qualified. Entitlement to vote goes beyond qualification: McMechan v. Dow (1968), 67 D.L.R. (2d) 56 (Man. Q.B.), at p. 
62; O’Brien. 
 
(b) Registration 
 

155      The second prerequisite of entitlement to vote is registration, through (a) inclusion on the list of electors in the polling 
division where the voter is ordinarily resident or (b) filing a registration certificate. Other exceptional voter registration 
procedures exist under the Act, but these are not applicable in this case and will not be dealt with here. The Act makes clear 
that a voter shall not be allowed to vote unless one of these registration procedures is satisfied. 
 
156      Section 149 of the Act provides: 

149. An elector whose name does not appear on the official list of electors in his or her polling station shall not be 
allowed to vote unless 

. . . 

(c) the elector gives the deputy returning officer a registration certificate described in subsection 161(4). 
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157      Inclusion on the list of electors is one way that an individual can satisfy the registration prerequisite of entitlement to 
vote. Prior to election day, election officials prepare a list of electors for each polling division, listing qualified electors who 
are ordinarily resident in that polling division (s. 106). These lists are then used by election officials at the polling station for 
each polling division on election day. If a person is on the list of electors, then s. 149 is no barrier to voting entitlement. 
 
158      If a person is not on the list of electors, s. 149(c) provides an alternative means of registering to vote: filing a 
registration certificate. A person is entitled to vote despite not being on the list of electors if she satisfies the registration 
certificate procedure. 
 
159      The registration certificate procedure under s. 149(c) requires a prospective voter to prove her identity and residence, 
and to sign a declaration that she is a Canadian citizen 18 years of age or older (s. 161). The declaration on the registration 
certificate states: 

I, the person whose name appears in Box 1, certify that I am a Canadian citizen, 18 years of age or over on polling day 
and have been ordinarily resident at the address appearing in box 2.... I certify that the information provided on this form 
is accurate. 

If a person voting by registration certificate does not sign this declaration, she has not established her age and citizenship as 
required by the Act. The declaration is therefore a vital prerequisite of entitlement to vote. Upon completing the registration 
certificate, a person is deemed to be included on the list of electors (s. 161(5)). 
 
(c) Identification 
 

160      The third prerequisite of entitlement to vote is identification. A prospective voter must prove her identity and 
residence at the polling station in a way permitted by the Act. Section 148.1(1) of the Act states: 

148.1 (1) An elector who fails to prove his or her identity and residence in accordance with subsection 143(2) or (3) or 
to take an oath otherwise required by this Act shall not receive a ballot or be allowed to vote. 

 
161      A person can prove her identity and residence in two ways: (a) providing the necessary piece or pieces of 
identification (such as a driver’s licence); or (b) taking a prescribed oath and being vouched for by another person in the 
manner set out in the Act. These two options are available both for individuals who are on the list of electors and for 
individuals voting by registration certificate (ss. 143(2), (3) and 161(1)). 
 
162      If the oath and vouching procedure is used, the person vouching for the prospective voter must (i) be on the list of 
electors for the same polling division, (ii) provide the required piece or pieces of identification to prove his identity and 
residence, (iii) state a prescribed oath, (iv) not have already vouched for another elector in the election, and (v) not have 
herself been vouched for in that election (ss. 143(3), (5), (6), 161(1)(b), (6) and (7)). If these conditions are not met, the 
vouching is invalid and the prospective voter’s identity and residence have not been proved in a manner permitted by the Act. 
 
163      Only if all of the prerequisites to entitlement to vote are met is a person permitted to cast a ballot in a Canadian 
federal election. The Act expressly states that a person who is not entitled to vote shall not receive a ballot or be allowed to 
vote, even if he is qualified to vote, in the sense of meeting the citizenship and age requirements (ss. 148.1 and 149). The 
constitutionality of these entitlement provisions is not at issue in this appeal, so this Court must adhere to the unambiguous 
directions from Parliament as to the prerequisites to exercising the right to vote: Pharmascience inc. c. Binet, 2006 SCC 48, 
[2006] 2 S.C.R. 513 (S.C.C.), at para. 29; Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 
(S.C.C.). 
 
164      My colleagues, with respect, merge the concepts of qualification and entitlement. They take the position that 
everyone who is qualified to vote and ordinarily resident in the electoral district is entitled to vote. Thus, a voter who is not 
on the electoral list and has not filed a registration certificate (s. 149) can be later held to have been “entitled” to vote if he 
was qualified to vote and ordinarily resident in the electoral district. I cannot accept this view. 
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165      First, as discussed, in terms of registration, the plain words of the Act condition entitlement on either being on the list 
of electors or filing a registration certificate (s. 149). Sections 6, 148.1 and 149 together describe prerequisites of entitlement 
to vote. Both ss. 148.1 and 149 state that, unless their respective conditions are satisfied, the elector “shall not” be allowed to 
vote. These conditions require, in addition to qualification, fulfillment of the identification and registration prerequisites of 
entitlement to vote. 
 
166      Second, the objective of certainty in the electoral process requires that entitlement be established before receiving and 
casting a ballot. Nothing in the Act suggests that a person who on election day is not entitled to vote should be permitted to 
do so and to establish his entitlement later. If we decline to set aside votes cast by non-entitled people on the grounds that 
they are subsequently proven to be qualified and ordinarily resident in the electoral district, the result is a system where the 
only way to be confident in the accuracy of an election outcome is to investigate the identity, residence, and qualification of 
voters after the election. 
 
167      Third, such an approach would be unfair. It disregards the fact that other qualified electors who did not follow the 
necessary steps to become entitled to vote may have rightly been turned away from the polling station and not permitted to 
vote on election day. The Act sets out the rules and procedures electors must follow in order to exercise their constitutional 
right to vote. Those rules must be applied fairly and consistently if the right is to have meaning. 
 
D. Requirements for Annulment of an Election 
 

168      As noted above, a court should annul an election under s. 531(2) if the applicant has established that there were 
“irregularities ... that affected the result of the election” under s. 524(1)(b). The irregularities must be of a type that could 
affect the outcome of the election and impact a sufficient number of votes to equal or exceed the winner’s plurality. The 
winning candidate’s plurality in this case was 26 votes, so this is the “magic number” of votes that the applicant had to 
establish were subject to irregularities of a kind that could affect the result of the election. 
 
169      Election results benefit from a “presumption of regularity”: Smith v. Catherwood, [1925] 3 D.L.R. 770 (B.C. C.A.), at 
p. 771. This reflects the fact that the applicant bears the burden of establishing, on a balance of probabilities, that there were 
“irregularities ... that affected the result of the election”: see Beamish, at para. 39. It follows that the applicant in this case 
must establish that irregularities resulted in non-entitled voters casting votes. If the judge concludes that on a balance of 
probabilities the record reflects a lack of entitlement, the vote must be set aside. 
 
170      An applicant may lead direct evidence that a non-entitled person voted. For example, he may demonstrate that a 
person who voted was neither on the list of electors nor filed a valid registration certificate. However, a judge may also rely 
on circumstantial evidence to conclude, on a balance of probabilities, that voters who did not comply with the entitlement 
provisions of the Act were improperly permitted to vote. In the absence of palpable and overriding error, a judge’s 
conclusions on such questions of fact should not be disturbed: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 
(S.C.C.); L. (H.) v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 (S.C.C.). 
 
III. Application to This Appeal 
 

171      Two main issues are raised on this appeal. First, did the application judge err in law by reversing the onus of proof in 
his analysis? Second, did the application judge err in annulling the election on the basis of “irregularities ... that affected the 
result of the election”? 
 
A. Did the Application Judge Reverse the Onus of Proof? 
 

172      In my view, the application judge did not reverse the onus of proof in his analysis. He understood that there was a 
presumption of regularity in contested elections and that the applicant bore the burden of proving, on a balance of 
probabilities, the existence of “irregularities ... that affected the result of the election”. He clearly articulated this 
understanding of the law, and analyzed the evidence accordingly. As he explained at para. 26 of his reasons: 
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An examination of the conduct of an election begins with a presumption that it was conducted in a fashion that is 
consistent with the requirements of the applicable legislation. The presumption will stand in the absence of evidence to 
the contrary. 

 
173      The application judge discussed repeatedly and at length that the onus lies with the applicant throughout. He stated 
flatly, “[t]here is no doubt that the responsibility for demonstrating the presence of an irregularity rests with the applicant, the 
party seeking to have the election set aside” (para. 42). He also stressed the importance of placing the onus on the applicant at 
all times, even when this may make it difficult to establish that irregularities affected the result: 

Counsel for the applicant pointed out that, given the limitations on the available evidence, it would be equally difficult 
for the applicant to prove the irregularities affected the result of the election, as it would be for the respondent to 
disprove this proposition. I am not sympathetic to this complaint. I referred earlier to the conundrum that would result if 
elections were easily overturned. It is not supposed to be easy to overturn an election. [para. 46] 

 
174      My colleagues suggest that despite these clear statements, the application judge in fact reversed the onus in relation to 
polls 426 and 31. I cannot accept this contention. Crucially, in his treatment of both these polls, the application judge made 
an express finding indicating the applicant had discharged his onus of proof (paras. 115 and 122). 
 
B. Did the Application Judge Err in Annulling the Election on the Basis of “Irregularities ... That Affected the Result of 
the Election”? 
 

175      To recap, the applicant’s onus was to establish that votes were cast by individuals who had not fulfilled the 
qualification, registration or identification prerequisites to entitlement set out in the Act. Unless the deficiencies were merely 
technical or trivial, votes cast by persons not entitled to vote constitute irregularities of a type that could affect the result of 
the election within the meaning of s. 524(1)(b). If their number was equal to or exceeded the winning candidate’s plurality, 
then the result of the election was affected, and the election should be annulled under s. 531(2). If not, then the outcome of 
the election must stand, and the decision of the application judge must be reversed. 
 
(1) Votes Set Aside Due to Irregularities in Identification 
 

176      An individual must satisfy the identification prerequisites in the Act in order to be entitled to vote (ss. 148.1(1) and 
149(c)). These identification requirements must be fulfilled, regardless of whether an individual is on the list of electors or 
whether they are voting by registration certificate. One option is for the individual to present a piece or pieces of approved 
identification establishing identity and residence (ss. 143(2) and 161(1)(a)). Another is for the individual to take an oath and 
to be vouched for by someone meeting the vouching requirements set out in the Act (ss. 143(3), (5), (6), 161(1)(b), (6) and 
(7)). 
 
(a) Poll 21 
 

177      The application judge set aside eight votes at this poll due to vouching problems. All eight voters were on the list of 
electors for poll 21, and all were listed in the poll book as requiring an oath. The application judge found as a fact that the 
oaths required for these eight electors concerned their identities and not merely their residence, based on comments next to 
these names in the poll book. Oaths sworn to establish identity always require vouching by another person. However, the 
page of the poll book for recording vouchers’ names was blank. The application judge found that vouching did not occur, and 
set aside the eight votes. 
 
178      The finding that vouching did not occur cannot be disturbed in the absence of palpable and overriding error: “... 
where evidence exists to support [a factual] inference, an appellate court will be hard pressed to find a palpable and 
overriding error”: Housen, at para. 22. The question is whether evidence existed to support the application judge’s 
conclusion. The absence of vouchers’ names in the poll book provided such evidence. 
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179      Nor did the application judge err in concluding that vouching was required for the eight voters. This was supported 
by the comments listed next to their names in the poll book, which indicated that identity and not merely residence was at 
issue. 
 
180      Having found that vouching was required but did not occur, the application judge did not err in concluding that the 
applicant had discharged his onus under s. 524(1)(b) with respect to these votes. The vouching irregularities at poll 21 
resulted in individuals voting who were not entitled to do so, and their eight votes were properly set aside. 
 
(b) Poll 174 
 

181      Regarding poll 174, the application judge set aside eight votes for what he characterized as improper vouching. At 
issue were the pages of the poll book that document the vouching procedure. First, p. 22 of the poll book required that the 
names of voters who were vouched for be listed. However, this page of the poll book was left blank. Second, p. 23 of the poll 
book required that the names of vouchers be indicated. On this page, the names of eight vouchers were recorded. In addition, 
the poll clerk appeared to indicate on p. 23 the relationship of each voucher to the person vouched for (for example, “son”, 
“spouse”, or “mother”). Third, p. 31 of the poll book indicated the number of electors who were vouched for. On this page, it 
was recorded that eight voters were vouched for. 
 
182      The application judge concluded on this evidence that any vouching that occurred was improper, and that the eight 
votes cast under the vouching procedure should therefore be set aside. This conclusion did not constitute palpable and 
overriding error and should not be interfered with. The problem identified at poll 174 by the application judge was that there 
was no way of knowing who was being vouched for by each voucher. The names of individuals voting under the vouching 
procedure were not recorded on p. 22 as required under the Act: (s. 162(f)). This provided a factual basis for the trial judge’s 
conclusion that any vouching that occurred was improper. 
 
183      Although not expressly noted by the application judge, the absence of voter names from the required form in the poll 
book could indicate that these voters never swore oaths required of them under the vouching procedure. Individuals voting 
under the vouching procedure must take an oath swearing their qualification, residence, and identity (ss. 143(3) and 161(1)(b) 
of the Act). Section 162(f) of the Act requires the poll clerk to indicate on the prescribed form that an elector has taken an 
oath. The prescribed form for indicating the names of voters vouched for is p. 22 of the poll book. At poll 174, no names 
were listed on p. 22 of the poll book, despite the fact that eight voters cast their ballots under the vouching procedure. This 
evidence supports the application judge’s conclusion that the vouching at poll 174 was improper. 
 
184      Improper vouching is an irregularity of a type that can affect the result of the election. Having found such an 
irregularity at poll 174, the application judge properly set these eight votes aside. 
 
(c) Poll 502 
 

185      Regarding poll 502, the application judge found that seven voters were vouched for by individuals who were not 
resident in that polling division. This finding of fact was supported by the evidence. The application judge then set aside 
these seven votes, on the basis that the vouching requirements in the Act were not met. The Act, as discussed, requires that 
vouchers be on the list of electors for the polling division in which they are vouching (ss. 143(3) and 161(1)(b)). 
 
186      In my view, the application judge did not err in setting aside these votes. Vouching allows a voter to satisfy the 
identification prerequisite of entitlement to vote in the absence of approved documentary identification. To maintain the 
integrity of the election process, Parliament has established limitations on vouching. One limitation is that a voucher must 
appear on the list of electors for the polling division at which he is vouching. This allows polling officials to ensure that 
vouchers only vouch for one person and reduces the risk of fraudulent vouching: Henry, at paras. 368 and 400. 
 
187      The seven voters who were vouched for at poll 502 failed to comply with entitlement prerequisites of the Act, in a 
way that was not merely technical or trivial. The presumption of regularity was displaced and these votes were properly set 
aside. 
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(d) Poll 30 
 

188      The application judge set aside four votes at poll 30. As with poll 502, the application judge found that these voters 
were vouched for by individuals who were not on the list of electors for the polling division. This finding was supported by 
the evidence. For the reasons I have already described with respect to poll 502, these voters were not entitled to vote, as they 
did not fulfill the identification prerequisite of entitlement to vote. The deficiency of entitlement was not merely technical or 
trivial. The presumption of regularity was displaced and these votes were properly set aside. 
 
189      The application judge noted that he would have set aside two of these votes for the additional reason that each of the 
two vouchers also vouched for another voter in the election. This alternative analysis was not in error. Vouching for more 
than one person is specifically prohibited by the Act (s. 143(5)). If a person attempts to become entitled to vote by relying on 
a voucher who has also vouched for another voter, this constitutes non-compliance with the entitlement requirements of the 
Act. The deficiency is not merely technical or trivial. Such vouching is invalid, and a voter who relied upon it to establish her 
identity was not entitled to vote. 
 
(2) Votes Set Aside Due to Irregularities in Registration 
 

190      As discussed, an individual becomes registered to vote either by having her name included on the list of electors or 
through the registration certificate process set out in the Act (ss. 6 and 149(c)). 
 
(a) Poll 426 
 

191      The application judge set aside 26 votes at poll 426 cast by individuals voting by registration certificate. He 
concluded, on a balance of probabilities, that the required declaration of qualification to vote was not made for these voters. 
(The text of this declaration is set out in para. 159 above). 
 
192      There is evidence to support the application judge’s conclusion. The problems were many. No registration certificates 
were found for these voters. The page of the poll book recording the number of people who voted by registration certificate is 
blank. No addresses are listed for any registration certificate voters. The page of the poll book where vouchers are to be 
recorded is also blank. Finally, none of these 26 registration certificate voters appear on the final list of electors as would 
normally be the case if registration certificates were sent to the returning officer for the riding after the election. 
 
193      While various explanations for each of these problems were advanced, the application judge concluded, on a balance 
of probabilities, that the explanation for this catalogue of deficiencies was that the necessary declarations were never made. 
The application judge made no palpable and overriding error in drawing this factual inference on the evidence before him. 
 
194      Having found that no declaration of qualification was made, the application judge correctly concluded that the 
applicant had established, on a balance of probabilities, that these votes should be set aside. The absence of a declaration of 
qualification was not merely technical or trivial. This irregularity went to the heart of entitlement to vote. Accordingly, the 
presumption of regularity was rebutted and these votes were properly set aside. 
 
(b) Poll 174 
 

195      The application judge set aside one vote at poll 174 cast by a registration certificate voter. He concluded, on a balance 
of probabilities, that this voter had not made the required declaration of qualification to vote. 
 
196      The evidence before the application judge supported this factual conclusion. The box on the registration certificate 
dealing with qualification to vote was left blank, and the certificate in question verified the voter’s identity and residence, but 
did not attest to the voter’s qualification to vote. The declaration was not signed by the voter. On this basis, the application 
judge concluded that the declaration of qualification was never made. Consequently, the presumption of regularity was 
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rebutted and this vote was properly set aside. 
 
(c) Poll 89 
 

197      At poll 89, 10 people voted by registration certificate without signing their declaration of qualification. Instead, the 
election official signed in the space reserved for the voter’s declaration, while leaving blank the space where the deputy 
returning officer or registration officer is required to sign. 
 
198      The Act permits election officials to assist voters, including by signing the declaration of qualification on behalf of 
the voter. However, the application judge found that the election official did not sign the declaration on behalf of the voters in 
question. Rather, he did so on his own behalf, although in the wrong place. Therefore, the application judge concluded that 
no declaration was made by the voters. 
 
199      There was evidence to support his conclusion, which was not tainted by palpable and overriding error. First, the space 
where the election official was required to sign in his own capacity was blank. Second, there is nothing to indicate that the 
election official signed on behalf of the elector, instead of signing for himself, albeit mistakenly in the wrong place. 
Accordingly, the presumption of regularity is displaced. 
 
200      I note that the polling book indicates that one of the 10 voters at issue here was already on the list of electors for 
polling division 89. That voter had already complied with the registration prerequisite of entitlement to vote by being on the 
list of electors for polling division 89. The voter therefore did not need to file a registration certificate in order to become 
entitled to vote. 
 
201      Therefore, only nine of these votes were properly set aside. 
 
(d) Poll 31 
 

202      Regarding poll 31, the application judge set aside 15 votes cast by registration certificate voters whose registration 
certificates could not be found. Here, as at poll 426, no one was listed as having vouched for any of these voters, and the 
voters’ names were not added to the final list of electors following the election. The application judge concluded that 
registration certificate declarations of qualification were never made for these voters. There was evidence to support this 
conclusion, which is not tainted by palpable and overriding error. 
 
203      Ordinarily, this conclusion would result in all of the registration certificate votes concerned being set aside, and this is 
indeed the case for two of the votes. However, an additional issue is raised, as the remaining 13 registration certificate voters 
were already on the list of electors for polling division 31 (three voters) or for other polling divisions within the electoral 
district (10 voters). 
 
204      The three votes cast by voters already on the list of electors for polling division 31 should not have been set aside. 
These voters had already satisfied the registration prerequisite of entitlement to vote. The application judge erred in failing to 
identify these three voters as entitled to vote through inclusion on the list of electors for polling division 31. 
 
205      A further 10 voters were on lists of electors, but for other polling divisions within the electoral district. The issue is 
whether these votes were properly set aside. The application judge declined to set aside one vote at poll 31 because that voter 
was on the list of electors for another polling division in the same electoral district. If the application judge had consistently 
applied this approach, these further 10 votes would also have been allowed. 
 
206      In my view, the application judge erred in setting these 10 votes aside. The record establishes that each of these 
voters was qualified, registered in a polling division within the electoral district, and properly identified before they cast their 
ballots. The difficulty is that the polling station in Etobicoke Centre where they cast their ballots was not the polling station 
for the polling division in Etobicoke Centre where they were registered to vote. Section 6 of the Act expressly states that a 
person on the list of electors is only entitled to vote at the polling station for the polling division in which she is listed. 
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207      In this case, the fact that 10 votes were cast at the wrong polling station within the riding is a merely technical or 
trivial deficiency. It is therefore not an irregularity within the meaning of s. 524(1)(b) and these votes should not be set aside. 
In essence, the 10 electors placed their ballots in the wrong box. Because the ballots from all boxes in an electoral district are 
aggregated to determine the winning candidate, placing a ballot in the wrong box does not impact the overall tallies for the 
district. There is no evidence or suggestion of double-voting. Ultimately, the problem here went simply to where the votes 
were cast within the electoral district. Often, the polling stations for different polling divisions are grouped together in a 
central polling location. The error might have been as minor as walking to the wrong table in the room where voting was 
taking place. As a result, I am of the view that the deficiency affecting these 10 votes is inconsequential and, as a result, may 
be considered technical or trivial. For this reason, these votes should not be set aside. 
 
208      My conclusion in respect of these 10 votes should not be understood as undermining the practical importance of 
polling divisions. Polling divisions are key administrative units around which elections are organized, ensuring that voting 
proceeds in an orderly fashion, and they ought to be respected. 
 
IV. Fresh Evidence Motion 
 

209      The Chief Electoral Officer and the returning officer brought a motion to adduce fresh evidence. The evidence 
consists of a list of 52 names of voters in Etobicoke Centre for whom registration certificates are missing, and indicates 
whether those names appeared in March 2011 in the national register of electors (”NROE”), a database of Canadians 
qualified to vote in federal elections. The NROE is used to generate a preliminary list of electors, which is then added to and 
deleted from to create the list of electors used on election day. 
 
210      Of the votes set aside by the application judge, eight were cast by individuals whose names did not appear in the 
NROE at all, so there is no suggestion that it was an error to set those votes aside on the basis of the NROE. Three names on 
the NROE are those of voters from poll 31 who were on the list of electors for that polling division, which I have held were 
improperly set aside. This leaves 41 voters whose names appear in the NROE and whose votes were set aside by the 
application judge. 
 
211      An appellate court will consider the relevance and reliability of fresh evidence in determining whether to admit it, as 
well as whether the evidence could have been adduced at trial through due diligence: R. v. Palmer (1979), [1980] 1 S.C.R. 
759 (S.C.C.). However, contested election applications must be heard “without delay and in a summary way” under s. 525(3) 
of the Act, which suggests that the due diligence requirement can perhaps be relaxed in the election context. 
 
212      In my view, notwithstanding any relaxation of the due diligence requirement, the fresh evidence motion should be 
dismissed for two reasons. 
 
213      First, the evidence is not relevant to the matter before this Court. As discussed earlier in these reasons, after-the-fact 
information that a non-entitled voter was qualified is not relevant to whether he was entitled to receive a ballot on election 
day. Nothing in the Act suggests that this is an appropriate way to protect the integrity of the electoral system. Votes were set 
aside in this case because of failures in the registration and identification prerequisites of entitlement. These cannot be 
remedied by after-the-fact proofs of qualification. Without the voter establishing his qualifications in an approved manner 
prior to voting, the Act is clear that he is not entitled to vote (ss. 6, 148.1 and 149). 
 
214      Second, the reliability of the evidence is questionable. All that Elections Canada has done is attempt to discern names 
that are handwritten in the poll book, and type them into the NROE database to find the closest match. Some of the names 
typed in are significantly different from their closest match, suggesting that the person in the NROE is not the person in the 
polling book. It is also entirely possible that handwritten names have been misread, or that two individuals have the same 
name. Furthermore, the NROE data relates to two months before the election. If the person in the NROE is the same 
individual whose name did not appear on the list of electors on election day, there is no way of knowing whether she was 
removed from the list inadvertently or intentionally. 
 
215      In any event, even if one were to accept that this after-the-fact, untested information about qualification can somehow 
legitimize voting by a non-entitled but qualified individual, admitting the evidence would not affect the disposition of the 
appeal. Of the 41 individuals at issue on the NROE list, 22 are linked in the NROE database to addresses outside Etobicoke 
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Centre. This suggests either that these are different people, or that, as of March 2011, they were not resident within the riding. 
Neither conclusion supports a finding that these were qualified Etobicoke Centre voters. This leaves a total of 19 individuals 
who, were this evidence to be accepted as relevant and reliable, appear to have been qualified voters in Etobicoke Centre in 
March 2011. Even if all 19 of these votes were wrongly set aside, the number of votes properly set aside would still be 46, a 
number sufficient to annul the election. 
 
V. Conclusion 
 

216      Of the 79 votes set aside by the application judge, I conclude that 65 were properly set aside, as follows: 

Votes Set Aside Due to Irregularities in Identification 

8 votes properly set aside at poll 21 

8 votes properly set aside at poll 174 

7 votes properly set aside at poll 502 

4 votes properly set aside at poll 30 

Votes Set Aside Due to Irregularities in Registration 

26 votes properly set aside at poll 426 

1 vote properly set aside at poll 174 

9 votes properly set aside at poll 89 

2 votes properly set aside at poll 31 

This exceeds the 26-vote plurality in this electoral district. 
 
217      Therefore, the applicant succeeded in establishing the existence of “irregularities ... that affected the result of the 
election” under s. 524(1)(b) and the election is properly annulled as contemplated under s. 531(2) of the Act. There is no need 
to consider the cross-appeal. The appeal should be dismissed and the fresh evidence motion dismissed. 
 

Appeal allowed; cross-appeal dismissed. 
Pourvoi accueilli; pourvoi incident rejeté. 

Appendix 
Canada Elections Act, S.C. 2000, c. 9 

3. Every person who is a Canadian citizen and is 18 years of age or older on polling day is qualified as an elector. 
. . . . . 

6. Subject to this Act, every person who is qualified as an elector is entitled to have his or her name included in the list 
of electors for the polling division in which he or she is ordinarily resident and to vote at the polling station for that 
polling division. 

. . . . . 
44. 

(1) The Chief Electoral Officer shall maintain a register of Canadians who are qualified as electors, to be known as 
the Register of Electors. 

(2) The Register of Electors shall contain, for each elector who is included in it, his or her surname, given names, 
sex, date of birth, civic address, mailing address and any other information that is provided under subsections 
49(2), 194(7), 195(7), 223(2), 233(2) and 251(3). 
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(2.1) The Register of Electors must also contain, for each elector, a unique, randomly generated identifier that 
is assigned by the Chief Electoral Officer. 

(3) Inclusion in the Register of Electors is at the option of the elector. 

. . . . . 
143. 

(1) Each elector, on arriving at the polling station, shall give his or her name and address to the deputy returning 
officer and the poll clerk, and, on request, to a candidate or his or her representative. 

(2) If the poll clerk determines that the elector’s name and address appear on the list of electors or that the elector is 
allowed to vote under section 146, 147, 148 or 149, then, subject to subsection (3), the elector shall provide to the 
deputy returning officer and the poll clerk the following proof of his or her identity and residence: 

(a) one piece of identification issued by a Canadian government, whether federal, provincial or local, or an 
agency of that government, that contains a photograph of the elector and his or her name and address; or 

(b) two pieces of identification authorized by the Chief Electoral Officer each of which establish the elector’s 
name and at least one of which establishes the elector’s address. 

(2.1) For greater certainty, the Chief Electoral Officer may authorize as a piece of identification for the purposes of 
paragraph (2)(b) any document, regardless of who issued it. 

(2.2) For the purposes of paragraph (2)(b), a document issued by the Government of Canada that certifies that a 
person is registered as an Indian under the Indian Act constitutes an authorized piece of identification. 

(3) An elector may instead prove his or her identity and residence by taking the prescribed oath if he or she is 
accompanied by an elector whose name appears on the list of electors for the same polling division and who 

(a) provides to the deputy returning officer and the poll clerk the piece or pieces of identification referred to in 
paragraph (2)(a) or (b), respectively; and 

(b) vouches for him or her on oath in the prescribed form. 

(3.1) If the address contained in the piece or pieces of identification provided under subsection (2) or paragraph 
(3)(a) does not prove the elector’s residence but is consistent with information related to the elector that appears on 
the list of electors, the elector’s residence is deemed to have been proven. 

(3.2) Despite subsection (3.1), a deputy returning officer, poll clerk, candidate or candidate’s representative who 
has reasonable doubts concerning the residence of an elector referred to in that subsection may request that the 
elector take the prescribed oath, in which case his or her residence is deemed to have been proven only if he or she 
takes that oath. 

(4) If the deputy returning officer is satisfied that an elector’s identity and residence have been proven in 
accordance with subsection (2) or (3), the elector’s name shall be crossed off the list and, subject to section 144, the 
elector shall be immediately allowed to vote. 

(5) No elector shall vouch for more than one elector at an election. 

(6) An elector who has been vouched for at an election may not vouch for another elector at that election. 

(7) The Chief Electoral Officer shall publish each year, and within three days after the issue of a writ, in a manner 
that he or she considers appropriate, a notice setting out the types of identification that are authorized for the 
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purpose of paragraph (2)(b). The first annual notice shall be published no later than six months after the coming 
into force of this subsection. 

. . . . . 
144. A deputy returning officer, poll clerk, candidate or candidate’s representative who has reasonable doubts 
concerning whether a person intending to vote is qualified as an elector may request that the person take the prescribed 
oath, and the person shall not be allowed to vote unless he or she takes that oath. 

. . . . . 
148.1 

(1) An elector who fails to prove his or her identity and residence in accordance with subsection 143(2) or (3) or to 
take an oath otherwise required by this Act shall not receive a ballot or be allowed to vote. 

(2) If an elector refuses to take an oath because he or she is not required to do so under this Act, the elector may 
appeal to the returning officer. If, after consultation with the deputy returning officer or the poll clerk of the polling 
station, the returning officer decides that the elector is not required to take the oath, and if the elector is entitled to 
vote in the polling division, the returning officer shall direct that he or she be allowed to do so. 

. . . . . 
149. An elector whose name does not appear on the official list of electors in his or her polling station shall not be 
allowed to vote unless 

(a) the elector gives the deputy returning officer a transfer certificate described in section 158 or 159 and, for a 
certificate described in subsection 158(2), fulfils the conditions described in subsection 158(3); 

(b) the deputy returning officer ascertains with the returning officer that the elector is listed on the preliminary list 
of electors or was registered during the revision period; or 

(c) the elector gives the deputy returning officer a registration certificate described in subsection 161(4). 

. . . . . 
161. 

(1) An elector whose name is not on the list of electors may register in person on polling day if the elector 

(a) provides as proof of his or her identity and residence the piece or pieces of identification referred to in 
paragraph 143(2)(a) or (b), respectively, which piece or one of which pieces must contain an address that 
proves his or her residence; or 

(b) proves his or her identity and residence by taking the prescribed oath, and is accompanied by an elector 
whose name appears on the list of electors for the same polling division and who 

(i) provides the piece or pieces of identification referred to in paragraph 143(2)(a) or (b), respectively, 
which piece or one of which pieces must contain either an address that proves his or her residence or an 
address that is consistent with information related to him or her that appears on the list of electors, and 

(ii) vouches for him or her on oath in the prescribed form, which form must include a statement as to the 
residence of both electors. 

(2) Where subsection (1) applies, the registration may take place before 

(a) a registration officer at a registration desk established under subsection 39(1); or 

(b) a deputy returning officer at a polling station with respect to which the Chief Electoral Officer determines 
that the officer be authorized to receive registrations. 
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(3) In the case of a registration under paragraph (2)(a), the registration officer shall permit one representative of 
each candidate in the electoral district to be present. 

(4) Where the elector satisfies the requirements of subsection (1), the registration officer or deputy returning 
officer, as the case may be, shall complete a registration certificate in the prescribed form authorizing the elector to 
vote and the elector shall sign it. 

(5) When a registration certificate is given under subsection (4), the list of electors is deemed, for the purposes of 
this Act, to have been modified in accordance with the certificate. 

(6) No elector shall vouch for more than one elector at an election. 

(7) An elector who has been vouched for at an election may not vouch for another elector at that election. 

. . . . . 
162. Each poll clerk shall 

. . . 

(f) indicate, if applicable, on the prescribed form that the elector has taken an oath and the type of oath; 

. . . . . 
524. (1) Any elector who was eligible to vote in an electoral district, and any candidate in an electoral district, may, by 
application to a competent court, contest the election in that electoral district on the grounds that 

(a) under section 65 the elected candidate was not eligible to be a candidate; or 

(b) there were irregularities, fraud or corrupt or illegal practices that affected the result of the election. 

. . . . . 
525. . . . 

(3) An application shall be dealt with without delay and in a summary way. The court may, however, allow oral 
evidence to be given at the hearing of the application in specific circumstances. 

. . . . . 
531. . . . 

(2) After hearing the application, the court may dismiss it if the grounds referred to in paragraph 524(1)(a) or (b), as the 
case may be, are not established and, where they are established, shall declare the election null and void or may annul 
the election, respectively. 
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Headnote 
 
Intellectual property --- Trade-marks — Loss of rights — Expungement — Grounds — Prior use 
Ottawa Athletic Club (”OAC”) operated fitness facility in Ottawa — OAC claimed to have used trade name and trade-mark 
“Ottawa Athletic Club” continuously for about 38 years — Athletic Club (”AC”) operated fitness facilities in eight Ontario 
cities, including Ottawa — AC registered trade-mark “The Athletic Club” and claimed to have used it continuously for 17 
years — OAC applied to expunge AC’s trade-mark and for injunction prohibiting AC from ever using it — Application 
granted — Limitation period in s. 17(1) of Trade-marks Act applied to bar OAC’s reliance on confusion under s. 16(1)(a) and 
(c) as grounds of invalidity — OAC did not establish knowledge of prior use under s. 17(2) of Act — AC’s failure to 
introduce best evidence on issue did not justify drawing adverse inference against it — Adverse inference could not enable 
OAC, who bore burden of proof, to overcome complete lack of evidence on point in issue — Knowlege of solicitor that 
OAC’s name was listed in NUANS search not imputed to AC’s principals — Solicitor was engaged by AC’s predecessor to 
incorporate “The London Athletic Club Inc.”, to operate single facility in London — Not established that knowledge of 
NUANS search was material to AC’s incorporation or that solicitor had duty to convey information — However, registration 
of AC’s trade-mark invalid under s. 12(1)(b) and (c) and prohibited by s. 10. 

Intellectual property --- Trade-marks — Registrability — Descriptive or misdescriptive — General principles 
Ottawa Athletic Club (”OAC”) operated fitness facility in Ottawa — OAC claimed to have used trade name and trade-mark 
“Ottawa Athletic Club” continuously for about 38 years — Athletic Club (”AC”) operated fitness facilities in eight Ontario 
cities, including Ottawa — AC registered trade-mark “The Athletic Club” and claimed to have used it continuously for 17 
years — OAC applied to expunge AC’s trade-mark and for injunction prohibiting AC from ever using it — Application 
granted — Registration of AC’s trade-mark was invalid under s. 12(1)(b) of Trade-marks Act — When sounded, trade-mark 
was clearly descriptive of wares and services in association with which it was used — Dominant and influential feature of 
trade-mark on first impression was disclaimed words “The Athletic Club” and there was nothing distinctive about oval 
backer or script — Words “athletic” and “club” were clearly descriptive of most services associated with trade-mark — Fact 
that some of wares and services were not necessarily connected to athletic and physical fitness meaning of words did not 
prevent invalidation — AC bore onus of proving application of “saving provision” in s. 12(2) for acquired distinctiveness and 
evidence proffered failed to meet onus — In particular, there was significant evidence of use of “the athletic club” by third 
parties, making it generic term in fitness industry — AC’s trade-mark also contravened s. 12(1)(c), which prohibited 
registration for for name of services — Words “athletic club” inseparable from services offered by AC and design features 
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not sufficient to render trade-mark distinctive. 

Intellectual property --- Trade-marks — Registrability — Prohibited marks — Functional use or feature 
Ottawa Athletic Club (”OAC”) operated fitness facility in Ottawa — OAC claimed to have used trade name and trade-mark 
“Ottawa Athletic Club” continuously for about 38 years — Athletic Club (”AC”) operated fitness facilities in eight Ontario 
cities, including Ottawa — AC registered trade-mark “The Athletic Club” and claimed to have used it continuously for 17 
years — OAC applied to expunge AC’s trade-mark and for injunction prohibiting AC from ever using it — Application 
granted — AC’s trade-mark was prohibited by s. 10 of Trade-marks Act — Disclaimer requirement in s. 35 of Act has some 
relevance to s. 10 analysis but disclaimed portion of mark does not have to be disregarded — Whether one disclaims certain 
words when registering trade-mark has no bearing on whether one had legal right to adopt it in first place — AC’s disclaimer 
of words “athletic club” did not avoid s. 10 prohibition — Generic or descriptive uses of a term, or its use as part of a 
trade-mark, can contribute to its establishment as designator mark through ordinary and bona fide commercial usage — 
Taking evidence together, at time of registration, term “athletic club” was “mark” within meaning of s. 10 — Term had been 
used extensively in Canada by others to designate type of physical fitness services or facilities — Term had an accepted 
definition or meaning in industry — Mark “athletic club” so dominated AC’s trade-mark that latter was likely to be mistaken 
for former. 

Evidence --- Proof — Inferences 
Best evidence — Ottawa Athletic Club (”OAC”) operated fitness facility in Ottawa — OAC claimed to have used trade name 
and trade-mark “Ottawa Athletic Club” continuously for about 38 years — Athletic Club (”AC”) operated fitness facilities in 
eight Ontario cities, including Ottawa — AC registered trade-mark “The Athletic Club” and claimed to have used it 
continuously for 17 years — OAC applied to expunge AC’s trade-mark and for injunction prohibiting AC from ever using it 
— Application granted — Limitation period in s. 17(1) of Trade-marks Act applied to bar OAC’s reliance on confusion 
under s. 16(1)(a) and (c) as grounds of invalidity — OAC did not establish knowledge of prior use under s. 17(2) of Act — 
AC’s failure to introduce best evidence on issue did not justify drawing adverse inference against it — OAC did not provide 
any evidence that AC knew of OAC’s use of confusing trade name or mark when it adopted its own trade-mark — AC did 
not fail to comply with disclosure obligations and OAC failed to follow proper procedure to require disclosure of documents 
in connection with cross-examination of affiant — Adverse inference could not enable OAC, who bore burden of proof, to 
overcome complete lack of evidence on point in issue — However, registration of AC’s trade-mark invalid under s. 12(1)(b) 
and (c) and prohibited by s. 10. 

APPLICATION to strike out trade-mark and for permanent injunction prohibiting respondent’s use of trade-mark. 
 

James Russell J.: 
 
Introduction 
 

1      This is an application under s. 57 of the Trade-marks Act, RSC, 1985, c T-13 [Act] to strike a trade-mark from the 
register kept under s. 26 of the Act [Register], or in the alternative to amend the Register to narrow the scope of the 
registration. The Applicant also requests a prohibition on any future use of the allegedly invalid trade-mark or its common 
law equivalent on the grounds that it offends ss. 10 and 11 of the Act. The trade-mark in question bears the registration 
number TMA633,422 and was registered on February 22, 2005 [Registration]. The Respondent, the Athletic Club Group Inc. 
[Athletic Club, or Respondent] is the registered owner. 
 
Background 
 

2      The Applicant, the Ottawa Athletic Club [OAC, or Applicant], has been operating a fitness facility in Ottawa since at 
least 1976 offering a range of athletic and fitness services. It claims to have used the trade name and trade-mark “Ottawa 
Athletic Club” continuously since that time. 
 
3      The Respondent, the Athletic Club (or its predecessors in title), established its first fitness facility in London, Ontario in 
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1997, and has since opened facilities in Amherstburg (1999), Brantford (2001), Guelph (2006), Kingsville (2001), Thunder 
Bay (2004), Waterloo (2011) and Ottawa, as well as a second facility in London (2000). The Respondent opened its 
“Ottawa-Orleans” facility in November 2010, and its “Ottawa-Trainyards” facility in February 2011. 
 
4      In July 2003, one of the Respondent’s current directors and shareholders, Alan Quesnel, applied to register the 
trade-mark in question, THE ATHLETIC CLUB & DESIGN [Athletic Club Trade-mark, or the Trade-mark], which appears 
as follows: 

 
Graphic 1 

 
5      The registration was completed on February 22, 2005, with Mr. Quesnel as the initial Registrant. Title to the 
Trade-mark was later transferred to a partnership between Mr. Quesnel and Mr. David Wu, another current director and 
shareholder of the Respondent, and was eventually transferred to the Respondent corporation, The Athletic Club Group Inc, 
on September 21, 2009, after being briefly held by related numbered companies. 
 
6      The Respondent claims that it (and its predecessors in title) has used the Trade-mark in association with its services 
continuously since 1997. The Trade-mark was registered in connection with the following services: 

Restaurant services; snack bar services; operation of a facility for fitness training and/or weight training; operation of a 
facility for aerobics; personal training services; conducting dance classes; operation of a retail store selling sporting 
goods, men’s and women’s clothing, health foods and health supplements; fitness assessment services; conducting 
exercise, fitness and aerobics classes; operation of a tanning facility. 

 
7      The Registration includes the following disclaimer: “The right to the exclusive use of the words ATHLETIC CLUB is 
disclaimed apart from the trade-mark.” 
 
8      The Applicant seeks to have the Trade-mark expunged on a number of grounds, including that it is confusing with the 
Applicant’s own trade name and trade-mark, which had been in use for 21 years when the Respondent began using the 
Athletic Club Trade-mark. 
 
9      The Applicant has filed its own trade-mark application, for “OAC & design” [OAC Trade-mark], which the Respondent 
is opposing. It bears application number 1,421,086 and appears as follows: 

 
Graphic 2 

 
10      The Applicant claims that the OAC Trade-mark has been used in relation to: 

• The operation of a fitness club; conducting fitness classes; operation of a racquet club, namely tennis, squash and 
racquetball; and operation of an aquatics facility since at least as early as 1983; 

• Personal training services since at least as early as 1989; 

• Operation of an indoor golf facility since at least as early as 1995; 
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• Operation of summer sports camps since at least as early as 1993. 

 
11      Under s. 57 of the Act, the Federal Court has exclusive original jurisdiction to consider applications to strike or amend 
entries in the Register. Only a “person interested” can bring such an application, but this is a broad category that includes 
anyone who is or reasonably apprehends that they may be affected by the registration, and a de minimus threshold applies 
(see Omega Engineering Inc. v. Omega S.A., 2006 FC 1472 (F.C.) at para 11 [Omega Engineering]). There is no dispute here 
that the Applicant is a “person interested” as defined in the Act. 
 
12      The Applicant seeks a declaration that the Athletic Club Trade-mark is invalid, an order under s. 57(1) of the Act 
striking (or in the alterative amending) the registration for the Athletic Club Trade-mark on the grounds that it does not 
accurately express or define the existing rights of the registered owner, and an order pursuant to ss. 53.2, 10 and 11 of the Act 
that the Respondent be permanently prohibited from using, directly or via licence, the Athletic Club Trade-mark and its 
common law equivalent. 
 
13      While framed as an application, an expungement proceeding under s. 57 of the Act is neither a judicial review nor an 
appeal, but rather an exercise of the Court’s original jurisdiction. There is therefore no standard of review to be applied. The 
Court is to approach the issues with a fresh mind: see Roger T. Hughes, Toni Polson Ashton & Neal Armstrong, Hughes on 
Trade Marks, 2nd ed (looseleaf, rel 35-8/2013) (Markham, LexisNexis Canada, 2005) at 817-18 [Hughes on Trade Marks]; 
CIBC World Markets Inc. v. Stenner Financial Services Ltd., 2010 FC 397 (F.C.) at para 18; General Motors of Canada v. 
Décarie Motors Inc. / Les Moteurs Décarie Inc. (2000), [2001] 1 F.C. 665 (Fed. C.A.) at para 31; Emall.ca Inc. v. Cheap 
Tickets & Travel Inc., 2007 FC 243 (F.C.) at para 11, aff’d 2008 FCA 50 (F.C.A.) [Cheaptickets]. 
 
Issues 
 

14      The Applicant raises the following issues in this application: 

(a) Is the Athletic Club Trade-mark invalid under s. 18(1)(a) of the Act on the basis that: 

(i) On the date of registration (February 22, 2005) the Trade-mark was clearly descriptive or deceptively 
misdescriptive in the English language of the character or quality of the services in association with which the 
trade-mark was used, contrary to s. 12(1)(b) of the Act; 

(ii) On the date of registration the Trade-mark was not distinctive as defined in s. 2 of the Act; 

(iii) On the date of registration the Trade-mark was the name in any language of any of the services in connection 
with which it was used, contrary to s. 12(1)(c) of the Act; or 

(iv) On the alleged date of first use and adoption (December 31, 1997) the Trade-mark designated the kind of 
services associated with it, contrary to s. 12(1)(e) and ss. 10 and 11 of the Act? 

(b) Is the Athletic Club Trade-mark invalid under s. 18(1)(b) of the Act on the basis that: 

(i) On the date of the Notice of Application in this matter (August 29, 2011) the Trade-mark was not distinctive, 
contrary to s. 2 of the Act? 

(c) Is the Athletic Club Trade-mark invalid under s. 18(1) of the Act on the basis that: 

(i) On the alleged date of first use (December 31, 1997), the Trade-mark was confusing with a previously used 
trade name / trade-mark (namely, the Ottawa Athletic Club), contrary to s. 16(1)(a) and 16(1)(c) of the Act? 

(d) In the alternative, should the registration for the Athletic Club Trade-mark be amended by striking out some of the 

AR5084

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589172&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d74ff47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2010950860&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280703122&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I131f60eff4e211d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589172&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d74ff47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6DDC3E153F2387E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589167&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d749f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589112&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d719f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589172&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d74ff47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021779802&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000667519&pubNum=0005155&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000667519&pubNum=0005155&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667519&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015257689&pubNum=0007159&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015257689&pubNum=0007159&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2011677897&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2015257689&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015257689&pubNum=0007159&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589130&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d729f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6CA40B00431537E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589124&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d724f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6C5F1810BB5EAAE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589102&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d710f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589124&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d724f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6C5F1E11135EAFE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589124&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d724f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6C5F2803485EB8E0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589112&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d719f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589130&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d729f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6CA411128E153BE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589102&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d710f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589130&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d729f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6CA4272A12154FE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589128&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d727f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6C8F8723BC052BE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589128&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d727f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA6C8F91246C052FE0540010E03EEFE0


Ottawa Athletic Club Inc. v. Athletic Club Group Inc., 2014 FC 672, 2014 CF 672,...  
2014 FC 672, 2014 CF 672, 2014 CarswellNat 2636, 2014 CarswellNat 4167... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5 

 

services listed; and 

(e) Should the Respondent be permanently prohibited from using, directly or via licence, the Athletic Club Trade-mark 
and its common law equivalent, pursuant to ss. 53.2, 10 and 11 of the Act? 

 
Statutory Provisions 
 

15      The following provisions of the Act are applicable in these proceedings: 

Definitions 

2. In this Act, 

[...] 

”confusing” 

”confusing”, when applied as an adjective to a trade-mark or trade-name, means a trade-mark or trade-name the use of 
which would cause confusion in the manner and circumstances described in section 6; 

[...] 

”distinctive” 

”distinctive”, in relation to a trade-mark, means a trade-mark that actually distinguishes the wares or services in 
association with which it is used by its owner from the wares or services of others or is adapted so to distinguish them; 

[...] 

”person interested” 

”person interested” includes any person who is affected or reasonably apprehends that he may be affected by any entry 
in the register, or by any act or omission or contemplated act or omission under or contrary to this Act, and includes the 
Attorney General of Canada; 

[...] 

”trade-mark” 

”trade-mark” means 

(a) a mark that is used by a person for the purpose of distinguishing or so as to distinguish wares or services 
manufactured, sold, leased, hired or performed by him from those manufactured, sold, leased, hired or performed 
by others, 

(b) a certification mark, 

(c) a distinguishing guise, or 

(d) a proposed trade-mark; 

[...] 

”trade-name” 
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”trade-name” means the name under which any business is carried on, whether or not it is the name of a corporation, a 
partnership or an individual; 

[...] 

When deemed to be adopted 

3. A trade-mark is deemed to have been adopted by a person when that person or his predecessor in title commenced to 
use it in Canada or to make it known in Canada or, if that person or his predecessor had not previously so used it or 
made it known, when that person or his predecessor filed an application for its registration in Canada. 

[...] 

When mark or name confusing 

6. (1) For the purposes of this Act, a trade-mark or trade-name is confusing with another trade-mark or trade-name if the 
use of the first mentioned trade-mark or trade-name would cause confusion with the last mentioned trade-mark or 
trade-name in the manner and circumstances described in this section. 

Idem 

(2) The use of a trade-mark causes confusion with another trade-mark if the use of both trade-marks in the same area 
would be likely to lead to the inference that the wares or services associated with those trade-marks are manufactured, 
sold, leased, hired or performed by the same person, whether or not the wares or services are of the same general class. 

Idem 

(3) The use of a trade-mark causes confusion with a trade-name if the use of both the trade-mark and trade-name in the 
same area would be likely to lead to the inference that the wares or services associated with the trade-mark and those 
associated with the business carried on under the trade-name are manufactured, sold, leased, hired or performed by the 
same person, whether or not the wares or services are of the same general class. 

Idem 

(4) The use of a trade-name causes confusion with a trade-mark if the use of both the trade-name and trade-mark in the 
same area would be likely to lead to the inference that the wares or services associated with the business carried on 
under the trade-name and those associated with the trade-mark are manufactured, sold, leased, hired or performed by the 
same person, whether or not the wares or services are of the same general class. 

What to be considered 

(5) In determining whether trade-marks or trade-names are confusing, the court or the Registrar, as the case may be, 
shall have regard to all the surrounding circumstances including 

(a) the inherent distinctiveness of the trade-marks or trade-names and the extent to which they have become known; 

(b) the length of time the trade-marks or trade-names have been in use; 

(c) the nature of the wares, services or business; 

(d) the nature of the trade; and 

(e) the degree of resemblance between the trade-marks or trade-names in appearance or sound or in the ideas 
suggested by them. 

[...] 
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Further prohibitions 

10. Where any mark has by ordinary and bona fide commercial usage become recognized in Canada as designating the 
kind, quality, quantity, destination, value, place of origin or date of production of any wares or services, no person shall 
adopt it as a trade-mark in association with such wares or services or others of the same general class or use it in a way 
likely to mislead, nor shall any person so adopt or so use any mark so nearly resembling that mark as to be likely to be 
mistaken therefor. 

[...] 

Further prohibitions 

11. No person shall use in connection with a business, as a trade-mark or otherwise, any mark adopted contrary to 
section 9 or 10 of this Act or section 13 or 14 of the Unfair Competition Act, chapter 274 of the Revised Statutes of 
Canada, 1952. 

[...] 

When trade-mark registrable 

12. (1) Subject to section 13, a trade-mark is registrable if it is not 

[...] 

(b) whether depicted, written or sounded, either clearly descriptive or deceptively misdescriptive in the English or 
French language of the character or quality of the wares or services in association with which it is used or proposed 
to be used or of the conditions of or the persons employed in their production or of their place of origin; 

(c) the name in any language of any of the wares or services in connection with which it is used or proposed to be 
used; 

[...] 

(e) a mark of which the adoption is prohibited by section 9 or 10; 

[...] 

Idem 

(2) A trade-mark that is not registrable by reason of paragraph (1)(a) or (b) is registrable if it has been so used in Canada 
by the applicant or his predecessor in title as to have become distinctive at the date of filing an application for its 
registration. 

[...] 

Registration of marks used or made known in Canada 

16. (1) Any applicant who has filed an application in accordance with section 30 for registration of a trade-mark that is 
registrable and that he or his predecessor in title has used in Canada or made known in Canada in association with wares 
or services is entitled, subject to section 38, to secure its registration in respect of those wares or services, unless at the 
date on which he or his predecessor in title first so used it or made it known it was confusing with 

(a) a trade-mark that had been previously used in Canada or made known in Canada by any other person; 

(b) a trade-mark in respect of which an application for registration had been previously filed in Canada by any other 
person; or 
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(c) a trade-name that had been previously used in Canada by any other person. 

[...] 

Effect of registration in relation to previous use, etc. 

17. (1) No application for registration of a trade-mark that has been advertised in accordance with section 37 shall be 
refused and no registration of a trade-mark shall be expunged or amended or held invalid on the ground of any previous 
use or making known of a confusing trade-mark or trade-name by a person other than the applicant for that registration 
or his predecessor in title, except at the instance of that other person or his successor in title, and the burden lies on that 
other person or his successor to establish that he had not abandoned the confusing trade-mark or trade-name at the date 
of advertisement of the applicant’s application. 

When registration incontestable 

(2) In proceedings commenced after the expiration of five years from the date of registration of a trade-mark or from 
July 1, 1954, whichever is the later, no registration shall be expunged or amended or held invalid on the ground of the 
previous use or making known referred to in subsection (1), unless it is established that the person who adopted the 
registered trade-mark in Canada did so with knowledge of that previous use or making known. 

When registration invalid 

18. (1) The registration of a trade-mark is invalid if 

(a) the trade-mark was not registrable at the date of registration, 

(b) the trade-mark is not distinctive at the time proceedings bringing the validity of the registration into question are 
commenced, or 

(c) the trade-mark has been abandoned, 

and subject to section 17, it is invalid if the applicant for registration was not the person entitled to secure the 
registration. 

Exception 

(2) No registration of a trade-mark that had been so used in Canada by the registrant or his predecessor in title as to have 
become distinctive at the date of registration shall be held invalid merely on the ground that evidence of the 
distinctiveness was not submitted to the competent authority or tribunal before the grant of the registration. 

[...] 

Disclaimer 

35. The Registrar may require an applicant for registration of a trade-mark to disclaim the right to the exclusive use apart 
from the trade-mark of such portion of the trade-mark as is not independently registrable, but the disclaimer does not 
prejudice or affect the applicant’s rights then existing or thereafter arising in the disclaimed matter, nor does the 
disclaimer prejudice or affect the applicant’s right to registration on a subsequent application if the disclaimed matter 
has then become distinctive of the applicant’s wares or services. 

[...] 

Power of court to grant relief 

53.2 Where a court is satisfied, on application of any interested person, that any act has been done contrary to this Act, 
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the court may make any order that it considers appropriate in the circumstances, including an order providing for relief 
by way of injunction and the recovery of damages or profits and for the destruction, exportation or other disposition of 
any offending wares, packages, labels and advertising material and of any dies used in connection therewith. 

[...] 

Jurisdiction of Federal Court 

55. The Federal Court has jurisdiction to entertain any action or proceeding for the enforcement of any of the provisions 
of this Act or of any right or remedy conferred or defined thereby. 

[...] 

Exclusive jurisdiction of Federal Court 

57. (1) The Federal Court has exclusive original jurisdiction, on the application of the Registrar or of any person 
interested, to order that any entry in the register be struck out or amended on the ground that at the date of the 
application the entry as it appears on the register does not accurately express or define the existing rights of the person 
appearing to be the registered owner of the mark. 

[...] 

Définitions 

2. Les définitions qui suivent s’appliquent à la présente loi. 

[...] 

« créant de la confusion » 

« créant de la confusion » Relativement à une marque de commerce ou un nom commercial, s’entend au sens de l’article 
6. 

[...] 

« distinctive » 

« distinctive » Relativement à une marque de commerce, celle qui distingue véritablement les marchandises ou services 
en liaison avec lesquels elle est employée par son propriétaire, des marchandises ou services d’autres propriétaires, ou 
qui est adaptée à les distinguer ainsi. 

[...] 

« personne intéressée » 

« personne intéressée » Sont assimilés à une personne intéressée le procureur général du Canada et quiconque est atteint 
ou a des motifs valables d’appréhender qu’il sera atteint par une inscription dans le registre, ou par tout acte ou 
omission, ou tout acte ou omission projeté, sous le régime ou à l’encontre de la présente loi. 

[...] 

« marque de commerce » 

Selon le cas: 

a) marque employée par une personne pour distinguer, ou de façon à distinguer, les marchandises fabriquées, 
vendues, données à bail ou louées ou les services loués ou exécutés, par elle, des marchandises fabriquées, vendues, 

AR5089



Ottawa Athletic Club Inc. v. Athletic Club Group Inc., 2014 FC 672, 2014 CF 672,...  
2014 FC 672, 2014 CF 672, 2014 CarswellNat 2636, 2014 CarswellNat 4167... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10 

 

données à bail ou louées ou des services loués ou exécutés, par d’autres; 

b) marque de certification; 

c) signe distinctif; 

d) marque de commerce projetée. 

[...] 

« nom commercial » 

« nom commercial » Nom sous lequel une entreprise est exercée, qu’il s’agisse ou non d’une personne morale, d’une 
société de personnes ou d’un particulier. 

[...] 

Quand une marque de commerce est réputée adoptée 

3. Une marque de commerce est réputée avoir été adoptée par une personne, lorsque cette personne ou son prédécesseur 
en titre a commencé à l’employer au Canada ou à l’y faire connaître, ou, si la personne ou le prédécesseur en question ne 
l’avait pas antérieurement ainsi employée ou fait connaître, lorsque l’un d’eux a produit une demande d’enregistrement 
de cette marque au Canada. 

[...] 

Quand une marque ou un nom crée de la confusion 

6. (1) Pour l’application de la présente loi, une marque de commerce ou un nom commercial crée de la confusion avec 
une autre marque de commerce ou un autre nom commercial si l’emploi de la marque de commerce ou du nom 
commercial en premier lieu mentionnés cause de la confusion avec la marque de commerce ou le nom commercial en 
dernier lieu mentionnés, de la manière et dans les circonstances décrites au présent article. 

Idem 

(2) L’emploi d’une marque de commerce crée de la confusion avec une autre marque de commerce lorsque l’emploi des 
deux marques de commerce dans la même région serait susceptible de faire conclure que les marchandises liées à ces 
marques de commerce sont fabriquées, vendues, données à bail ou louées, ou que les services liés à ces marques sont 
loués ou exécutés, par la même personne, que ces marchandises ou ces services soient ou non de la même catégorie 
générale. 

Idem 

(3) L’emploi d’une marque de commerce crée de la confusion avec un nom commercial, lorsque l’emploi des deux dans 
la même région serait susceptible de faire conclure que les marchandises liées à cette marque et les marchandises liées à 
l’entreprise poursuivie sous ce nom sont fabriquées, vendues, données à bail ou louées, ou que les services liés à cette 
marque et les services liés à l’entreprise poursuivie sous ce nom sont loués ou exécutés, par la même personne, que ces 
marchandises ou services soient ou non de la même catégorie générale. 

Idem 

(4) L’emploi d’un nom commercial crée de la confusion avec une marque de commerce, lorsque l’emploi des deux dans 
la même région serait susceptible de faire conclure que les marchandises liées à l’entreprise poursuivie sous ce nom et 
les marchandises liées à cette marque sont fabriquées, vendues, données à bail ou louées, ou que les services liés à 
l’entreprise poursuivie sous ce nom et les services liés à cette marque sont loués ou exécutés, par la même personne, que 
ces marchandises ou services soient ou non de la même catégorie générale. 

AR5090



Ottawa Athletic Club Inc. v. Athletic Club Group Inc., 2014 FC 672, 2014 CF 672,...  
2014 FC 672, 2014 CF 672, 2014 CarswellNat 2636, 2014 CarswellNat 4167... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11 

 

Éléments d’appréciation 

(5) En décidant si des marques de commerce ou des noms commerciaux créent de la confusion, le tribunal ou le 
registraire, selon le cas, tient compte de toutes les circonstances de l’espèce, y compris: 

a) le caractère distinctif inhérent des marques de commerce ou noms commerciaux, et la mesure dans laquelle ils 
sont devenus connus; 

b) la période pendant laquelle les marques de commerce ou noms commerciaux ont été en usage; 

c) le genre de marchandises, services ou entreprises; 

d) la nature du commerce; 

e) le degré de ressemblance entre les marques de commerce ou les noms commerciaux dans la présentation ou le 
son, ou dans les idées qu’ils suggèrent. 

[...] 

Autres interdictions 

10. Si une marque, en raison d’une pratique commerciale ordinaire et authentique, devient reconnue au Canada comme 
désignant le genre, la qualité, la quantité, la destination, la valeur, le lieu d’origine ou la date de production de 
marchandises ou services, nul ne peut l’adopter comme marque de commerce en liaison avec ces marchandises ou 
services ou autres de la même catégorie générale, ou l’employer d’une manière susceptible d’induire en erreur, et nul ne 
peut ainsi adopter ou employer une marque dont la ressemblance avec la marque en question est telle qu’on pourrait 
vraisemblablement les confondre. 

[...] 

Autres interdictions 

11. Nul ne peut employer relativement à une entreprise, comme marque de commerce ou autrement, une marque adoptée 
contrairement à l’article 9 ou 10 de la présente loi ou contrairement à l’article 13 ou 14 de la Loi sur la concurrence 
déloyale, chapitre 274 des Statuts revisés du Canada de 1952. 

[...] 

Marque de commerce enregistrable 

12. (1) Sous réserve de l’article 13, une marque de commerce est enregistrable sauf dans l’un ou l’autre des cas suivants: 

[...] 

b) qu’elle soit sous forme graphique, écrite ou sonore, elle donne une description claire ou donne une description 
fausse et trompeuse, en langue française ou anglaise, de la nature ou de la qualité des marchandises ou services en 
liaison avec lesquels elle est employée, ou à l’égard desquels on projette de l’employer, ou des conditions de leur 
production, ou des personnes qui les produisent, ou du lieu d’origine de ces marchandises ou services; 

c) elle est constituée du nom, dans une langue, de l’une des marchandises ou de l’un des services à l’égard desquels 
elle est employée, ou à l’égard desquels on projette de l’employer; 

[...] 

e) elle est une marque dont l’article 9 ou 10 interdit l’adoption; 
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[...] 

Idem 

(2) Une marque de commerce qui n’est pas enregistrable en raison de l’alinéa (1)a) ou b) peut être enregistrée si elle a 
été employée au Canada par le requérant ou son prédécesseur en titre de façon à être devenue distinctive à la date de la 
production d’une demande d’enregistrement la concernant. 

[...] 

Enregistrement des marques employées ou révélées au Canada 

16. (1) Tout requérant qui a produit une demande selon l’article 30 en vue de l’enregistrement d’une marque de 
commerce qui est enregistrable et que le requérant ou son prédécesseur en titre a employée ou fait connaître au Canada 
en liaison avec des marchandises ou services, a droit, sous réserve de l’article 38, d’en obtenir l’enregistrement à l’égard 
de ces marchandises ou services, à moins que, à la date où le requérant ou son prédécesseur en titre l’a en premier lieu 
ainsi employée ou révélée, elle n’ait créé de la confusion: 

a) soit avec une marque de commerce antérieurement employée ou révélée au Canada par une autre personne; 

b) soit avec une marque de commerce à l’égard de laquelle une demande d’enregistrement avait été antérieurement 
produite au Canada par une autre personne; 

c) soit avec un nom commercial qui avait été antérieurement employé au Canada par une autre personne. 

[...] 

Effet de l’enregistrement relativement à l’emploi antérieur, etc. 

17. (1) Aucune demande d’enregistrement d’une marque de commerce qui a été annoncée selon l’article 37 ne peut être 
refusée, et aucun enregistrement d’une marque de commerce ne peut être radié, modifié ou tenu pour invalide, du fait 
qu’une personne autre que l’auteur de la demande d’enregistrement ou son prédécesseur en titre a antérieurement 
employé ou révélé une marque de commerce ou un nom commercial créant de la confusion, sauf à la demande de cette 
autre personne ou de son successeur en titre, et il incombe à cette autre personne ou à son successeur d’établir qu’il 
n’avait pas abandonné cette marque de commerce ou ce nom commercial créant de la confusion, à la date de l’annonce 
de la demande du requérant. 

Quand l’enregistrement est incontestable 

(2) Dans des procédures ouvertes après l’expiration de cinq ans à compter de la date d’enregistrement d’une marque de 
commerce ou à compter du 1er juillet 1954, en prenant la date qui est postérieure à l’autre, aucun enregistrement ne peut 
être radié, modifié ou jugé invalide du fait de l’utilisation ou révélation antérieure mentionnée au paragraphe (1), à 
moins qu’il ne soit établi que la personne qui a adopté au Canada la marque de commerce déposée l’a fait alors qu’elle 
était au courant de cette utilisation ou révélation antérieure. 

Quand l’enregistrement est invalide 

18. (1) L’enregistrement d’une marque de commerce est invalide dans les cas suivants: 

a) la marque de commerce n’était pas enregistrable à la date de l’enregistrement; 

b) la marque de commerce n’est pas distinctive à l’époque où sont entamées les procédures contestant la validité de 
l’enregistrement; 

c) la marque de commerce a été abandonnée. 
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Sous réserve de l’article 17, l’enregistrement est invalide si l’auteur de la demande n’était pas la personne ayant droit de 
l’obtenir. 

Exception 

(2) Nul enregistrement d’une marque de commerce qui était employée au Canada par l’inscrivant ou son prédécesseur en 
titre, au point d’être devenue distinctive à la date d’enregistrement, ne peut être considéré comme invalide pour la seule 
raison que la preuve de ce caractère distinctif n’a pas été soumise à l’autorité ou au tribunal compétent avant l’octroi de 
cet enregistrement. 

[...] 

Désistement 

35. Le registraire peut requérir celui qui demande l’enregistrement d’une marque de commerce de se désister du droit à 
l’usage exclusif, en dehors de la marque de commerce, de telle partie de la marque qui n’est pas indépendamment 
enregistrable. Ce désistement ne porte pas préjudice ou atteinte aux droits du requérant, existant alors ou prenant 
naissance par la suite, dans la matière qui fait l’objet du désistement, ni ne porte préjudice ou atteinte au droit que 
possède le requérant à l’enregistrement lors d’une demande subséquente si la matière faisant l’objet du désistement est 
alors devenue distinctive des marchandises ou services du requérant. 

[...] 

Pouvoir du tribunal d’accorder une réparation 

53.2 Lorsqu’il est convaincu, sur demande de toute personne intéressée, qu’un acte a été accompli contrairement à la 
présente loi, le tribunal peut rendre les ordonnances qu’il juge indiquées, notamment pour réparation par voie 
d’injonction ou par recouvrement de dommages-intérêts ou de profits, pour l’imposition de dommages punitifs, ou 
encore pour la disposition par destruction, exportation ou autrement des marchandises, colis, étiquettes et matériel 
publicitaire contrevenant à la présente loi et de toutes matrices employées à leur égard. 

[...] 

Juridiction de la Cour fédérale 

55. La Cour fédérale peut connaître de toute action ou procédure en vue de l’application de la présente loi ou d’un droit 
ou recours conféré ou défini par celle-ci. 

[...] 

Juridiction exclusive de la Cour fédérale 

57. (1) La Cour fédérale a une compétence initiale exclusive, sur demande du registraire ou de toute personne intéressée, 
pour ordonner qu’une inscription dans le registre soit biffée ou modifiée, parce que, à la date de cette demande, 
l’inscription figurant au registre n’exprime ou ne définit pas exactement les droits existants de la personne paraissant 
être le propriétaire inscrit de la marque. 

[...] 

 
Argument 
 
Applicant 
 

16      The Applicant argues that the Athletic Club Trade-mark is invalid for essentially three reasons: it was not registrable 
on the date of registration, based on several alleged grounds (s.18(1)(a)); it was not distinctive at the time the present 
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proceeding was commenced (s.18(1)(b)); and, at the time it was first used, it was confusing with a previously used 
trade-mark or trade name, such that the Respondent was not “the person entitled to secure the registration” (ss. 6, 16(1) and 
18(1)). 
 
Trade-mark confusing with a previously used trade-mark or trade name 
 

17      The Applicant argues that the Athletic Club Trade-mark is, and was at the time of its first use, confusing with the 
OAC’s long-established trade name and Trade-mark, and is therefore invalid pursuant to s. 18(1) of the Act. 
 
18      Subsection 18(1) states that a trade-mark is invalid “if the applicant for registration was not the person entitled to 
secure the registration.” The Applicant says a trade-mark applicant is not entitled to register a trade-mark (or to retain their 
registration when subsequently challenged) if, on the date they first used it, the trade-mark was confusing with either a 
trade-mark (s.16(1)(a)) or a trade name (s. 16(1)(c)) previously used in Canada by any other person. 
 
19      The Applicant argues that the OAC has made continuous and widespread use of the trade name / trade-mark “Ottawa 
Athletic Club” to advertise its services since 1976, including through signage, community sponsorships, program guides, 
promotional items, radio advertisements, yellow pages, trades shows, websites and more. This precedes the Respondent’s use 
of the Athletic Club Trade-mark by 21 years. The OAC is a landmark in the sports and fitness industry and enjoys an 
excellent reputation. 
 
20      The Applicant says there is ample evidence that the Athletic Club Trade-mark is confusing with the OAC trade name 
and trade-mark, and argues the following with respect to the criteria for confusion set out in s. 6(5) of the Act: 

(a) inherent distinctiveness of the trade-marks or trade-names and the extent to which they have become known: the 
Athletic Club Trade-mark is clearly descriptive and therefore not distinctive, while the OAC operated and used its 
trade-mark / trade name for 21 years before the Respondent began using its Trade-mark; 

(b) the length of time the trade-marks or trade-names have been in use: see above; 

(c) the nature of the wares, services or business: the parties’ respective trade-marks are used in association with the same 
services; 

(d) the nature of the trade: the trade-marks are used in the same trade; and 

(e) the degree of resemblance between the trade-marks or trade-names in appearance or sound or in the ideas suggested 
by them: the words used in the parties’ trade-marks are almost identical — they sound alike and the ideas suggested by 
them are the same. 

 
21      The Applicant sites a number of examples of actual confusion, including: 

• Members of the public calling the OAC believing that it and the Respondent are one and the same, or expressing 
surprise that they are two different companies; 

• Members of the public calling the OAC or tweeting on their Twitter accounts with respect to promotions or activities 
of the Respondent; 

• Members of the public mistakenly sending job applications to the OAC for positions advertised by the Respondent; 

• Mistaken delivery of fitness equipment intended for the Respondent to the OAC; 

• A call from a college professor to the OAC to complain of the treatment received by two of his students in interviews, 
when in fact these interviews were conducted by the Respondent; 

• A technician arriving at OAC to perform work on athletic machinery that was in fact located at the Athletic Club; 
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• The United Way sending a marketing proposal to the OAC intended for the Respondent, with the latter’s Trade-mark 
located on the cover page; and 

• Google search results for “Ottawa Athletic Club” demonstrating that the second organic result is for The Athletic Club. 

 
22      In addition, the Applicant says the Respondent has promoted its services using a billboard with the same stock 
photograph used on the OAC’s website for approximately two years, and launched a Facebook page titled “The Athletic Club 
in Ottawa” a year after the OAC launched its own page, titled “Ottawa Athletic Club.” The Applicant says the OAC did not 
receive inquiries from persons trying to reach other athletic clubs, or applying for jobs at other athletic clubs, prior to the 
Respondent advertising in Ottawa. 
 
23      The Applicant acknowledges that, pursuant to s. 17(2) of the Act, it can only seek to invalidate the Respondent’s 
Trade-mark based on confusion with its own trade-mark or trade name if the Respondent had actual knowledge of the 
Applicant’s previous use of the allegedly confusing trade-mark or trade name prior to its own adoption of the Trade-mark. 
This is because the Applicant brought this proceeding to expunge the Respondent’s Trade-mark more then five years after the 
latter was registered. However, the Applicant says that actual knowledge is established by: 1) the presence of a NUANS 
corporate name search in the incorporating documents of the Respondent’s predecessor company (and now subsidiary), 
signed by Alan Quesnel and David Wu and dated June 25, 1997, which lists the Ottawa Athletic Club; and 2) the failure of 
the Respondent’s affiant, Mr. Chuck Kelly, to provide satisfactory responses regarding whether Mr. Quesnel and Mr. Wu 
knew of this search at the time they signed those incorporating documents. 
 
24      The Applicant says this Court made an interlocutory order confirming that solicitor-client privilege was waived with 
respect to the communication of the NUANS search to the Athletic Club, its principles or shareholders by the lawyer who 
handled the incorporation. Despite this, the Applicant alleges, and despite questions being put and undertakings made during 
further cross-examination, Mr. Kelly refused to provide files or solicitor reporting letters that would clarify the point, to make 
appropriate inquiries of Mr. Quesnel, Mr.Wu or the incorporating lawyer, or to conduct appropriate searches of corporate 
records. The Respondent also refused to make Mr. Quesnel or Mr. Wu available for cross-examination, despite the fact that 
these two founders of the Athletic Club have the most knowledge of the origins of the Athletic Club Trade-mark and trade 
name. 
 
25      As a result of these alleged failures of the Respondent to properly respond to relevant inquiries on cross-examination, 
the Applicant argues that the Court should draw an adverse inference and find that the Respondent had actual knowledge of 
the Applicant’s use of its trade name and trade-mark at least as early as June 1997. It is well established, the Applicant 
argues, that an adverse inference can be drawn if, without reasonable explanation, a party fails to adduce evidence available 
to it that could have resolved the issue: Milliken & Co. v. Interface Flooring Systems (Canada) Inc., [1998] 3 F.C. 103 (Fed. 
T.D.)at para 26 [Milliken]. In the present case, the OAC has no ability to obtain the reporting letter or invoices relating to the 
incorporation of the London Athletic Club Inc. except from the Respondent. The documents or information are exclusively 
within the knowledge of the Respondent, and in such circumstances, where the Respondent refuses to produce such evidence, 
the Court will infer that the facts are adverse to the Respondent’s interest: Hoffmann-La Roche Ltd. v. Apotex Inc. (1983), 145 
D.L.R. (3d) 270 (Ont. H.C.) at para 25 [Hoffman]. 
 
Trade-mark not registrable at the date of registration 
 

26      The Applicant asserts on a number of grounds that the Athletic Club Trade-mark was not registrable at the date of its 
registration, which is February 22, 2005, and is therefore invalid pursuant to s. 18(1)(a) of the Act. 
 
Trade-mark clearly descriptive of services 
 

27      First, the Applicant notes that under s. 12(1)(b) of the Act, a trade-mark is not registrable if it is “whether depicted, 
written or sounded, either clearly descriptive or deceptively misdescriptive in the English or French language of the character 
or quality of the wares or services in association with which it is used or proposed to be used....” The Applicant says this 
provision aims to prevent traders from obtaining a monopoly over words that belong “in the public stock of commonplace 
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words that should remain available to all traders in describing their wares or services”: Ontario Teachers’ Pension Plan 
Board v. Canada (Attorney General), 2012 FCA 60 (F.C.A.) at para 37 [Ontario Teachers]. 
 
28      The Applicant submits that whether a trade-mark is clearly descriptive is a question of first impression from the point 
of view of the average purchaser of those wares or services: Wool Bureau of Canada Ltd. v. Canada (Registrar of Trade 
Marks) (1978), 40 C.P.R. (2d) 25, [1978] F.C.J. No. 307 (Fed. T.D.) at paras 7, 11 [Wool Bureau]; Mitel Corp. v. Canada 
(Registrar of Trade Marks) (1984), 79 C.P.R. (2d) 202 (Fed. T.D.) at para 7 [Mitel]. It is not appropriate to carefully and 
critically analyze the words to determine if they have alternative implications; rather, the proper approach is “to ascertain 
what those words in the context in which they are used would represent to the public”: Riverside Paper Corp. v. First Base 
Inc., [1999] F.C.J. No. 1291 (Fed. T.D.) at para 10 [Riverside Paper], quoting John Labatt Ltd. v. Carling Breweries Ltd. 
(1974), 18 C.P.R. (2d) 15 (Fed. T.D.). The word “clearly” in the phrase “clearly descriptive” is to be interpreted as “easy to 
understand, sufficient or plain” rather than “accurately” (Drackett Co. of Canada v. American Home Products Corp., [1968] 
2 Ex. C.R. 89 (Can. Ex. Ct.) at para 21; Evert-Fresh Corp. v. Green Bag Pty. Ltd., 2011 TMOB 236 (T.M. Opp. Bd.) at para 
18 [Green Bag]) and descriptiveness is considered in the context of the wares and services with which the trade-mark is used 
or proposed to be used: Mitel, above, at para 18. 
 
29      Moreover, the Applicant argues that clearly descriptive words are to be interpreted as such notwithstanding any 
disclaimers or any special fonts used to display the words: Atlantic Promotions Inc. v. Canada (Registrar of Trade Marks) 
(1984), 2 C.P.R. (3d) 183 (Fed. T.D.), at 194; Agropur Cooperative v. Parmalat S.p.A., 2011 TMOB 30 (T.M. Opp. Bd.) at 
para 40 [Parmalat]. Where the trade-mark in question is a composite mark (one containing words and alleged design 
features), the mark will not be registrable pursuant to s. 12(1)(b) of the Act where the mark, when sounded, contains word 
elements that are clearly descriptive and are also the dominant feature of the mark: Best Western International Inc. v. Best 
Canadian Motor Inns Ltd., 2004 FC 135 (F.C.) [Best Western]; Green Bag, above, at paras 21-22; 674802 B.C. Ltd. v. 
Encorp Pacific (Canada), 2011 TMOB 180 (T.M. Opp. Bd.) at paras 15-26 [Encorp Pacific]; Ogopogo Media Inc. v. B.C. 
Jobs Online Inc., 2011 TMOB 127 (T.M. Opp. Bd.) at paras 12-20 [Ogopogo]; Parmalat, above, at paras 35-43; Fast Fence 
Inc. v. Yellow Fence Rentals Inc., 2010 TMOB 96 (T.M. Opp. Bd.); Central City U-Lock Ltd. v. JCM Professional 
Mini-Storage Management Ltd. (2009), 80 C.P.R. (4th) 467 (T.M. Opp. Bd.) at paras 18-24; Canadian Jewellers Assn. v. 
Worldwide Diamond Trademarks Ltd., 2010 FC 309 (F.C.) at paras 17-21 [Canadian Jewellers]; Canadian Tire Corp. v. 
Exxon Mobil Corp. (2009), 80 C.P.R. (4th) 407 (T.M. Opp. Bd.) at paras 6-10; Canadian Council of Professional Engineers 
v. Canadian Society for Professional Engineers (1996), 66 C.P.R. (3d) 563 (T.M. Opp. Bd.) at para 11 [Professional 
Engineers]; Burns Foods (1985) Ltd. v. Superior Livestock of Canada Inc. (1996), 67 C.P.R. (3d) 413 (T.M. Opp. Bd.); 
Arthur v. Auto Mart Magazine Ltd. (1995), 66 C.P.R. (3d) 117 (T.M. Opp. Bd.). 
 
30      In this case, the Respondent disclaimed the words “athletic club” in the Athletic Club Trade-mark, and in doing so, the 
Applicant argues, has acknowledged that these words are clearly descriptive of the character or quality of the Respondent’s 
services, are the name of the services themselves, or are otherwise common to the trade: Insurance Co. of Prince Edward 
Island v. Prince Edward Island Mutual Insurance Co. (1999), 2 C.P.R. (4th) 103 (T.M. Opp. Bd.) at paras 6, 10 [PEI 
Mutual]; Ogopogo, above, at para 13; Professional Engineers, above, at para 11. 
 
31      The Applicant argues that the clearly descriptive term “The Athletic Club” is the dominant feature of the mark. As 
evidence of this, the Applicant notes that both Athletic Club affiants quickly and without hesitation replied “The Athletic 
Club” when asked to sound the Trade-mark in cross-examination. There is nothing distinctive about the design element of the 
mark — a black oval with a black lined oval surrounding the perimeter. There is also nothing memorable about the script in 
which the text is written, and consumers would not identify the mark by such script: Parmalat, above, at para 40. Oval shapes 
are frequently used to enclose words, the Applicant says, and the British Columbia Court of Appeal has affirmed that it 
would be untenable to suggest that merely enclosing words in a border conferred the right to prevent anyone else from doing 
so forever: see Westfair Foods Ltd. v. Jim Pattison Industries Ltd., 1989 CarswellBC 689 (B.C. S.C.) at para 20, (1989), 59 
D.L.R. (4th) 46 (B.C. S.C.) [Westfair Foods], aff’d (1990), 68 D.L.R. (4th) 481 (B.C. C.A.). 
 
32      The Applicant says the current case is similar to the Encorp Pacific case, cited above, where the Trade-marks 
Opposition Board found that given the relative size and simplicity of the design element of the mark — shown below — it 
did not stimulate visual interest. 
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Graphic 3 

     The dominant feature of the mark was therefore the words “Bottle Depot,” which were clearly descriptive of recycling 
services. Applying the clearly descriptive test set out in Best Western, above, the Board found that the trade-mark as a whole 
and as a matter of immediate impression was clearly descriptive, when sounded, of the associated services. 
 
33      Referring to Riverside Paper, above, the Applicant argues that the words “the athletic club,” considered in context, are 
clearly descriptive of the service in association with which the Athletic Club Trade-mark is and has been used. An ordinary 
consumer, when viewing the Athletic Club Trade-mark as a whole, would readily attribute to it a common meaning that 
relates to the services listed in connection with the Trade-mark. The Applicant supports this view with reference to dictionary 
definitions of “athletic” and “club.” The Applicant also points to statements by the Respondent’s affiants during 
cross-examination which show, in the Applicant’s view, that the principle idea being conveyed by the Trade-mark is “a place 
of fitness,” and that the term “athletic club” is used generically to refer to “a place to exercise” or a facility offering the types 
of services offered by the Respondent and the Applicant. These include fitness training, weight training, aerobics, fitness 
assessments, personal training, conducting exercise, dance classes, etc. The Applicant says an affiant for the Respondent 
acknowledged that the use of these descriptive words helps to generate online traffic to the Respondent’s website. 
 
Trade-mark is the name of the services 
 

34      In addition to being descriptive of the services offered by the Respondent, the Applicant argues that the Athletic Club 
Trade-mark is the name in English of the services (or some of the services) in connection with which it is used. Section 
12(1)(c) of the Act states that such a mark is not registrable, and it is therefore invalid pursuant to s. 18(1)(a). 
 
35      The Applicant notes that the record before the Court contains examples of numerous parties using the words “athletic 
club” to describe the services offered by the Respondent. In the Applicant’s view, this shows that at least in respect of certain 
services offered by the Respondent (namely, operation of a facility for fitness training and/or weight training, operation of a 
facility for aerobics, personal training services, fitness assessment services, and conducting exercise, fitness and aerobics 
classes), the term “athletic club” is the name of the services. 
 
36      Where the word portion of a composite mark is the dominant feature, the mark may be capable of contravening section 
12(1)(c) of the Act: Canadian Bankers Assn. v. Northwest Bancorporation (1979), 50 C.P.R. (2d) 113 (T.M. Opp. Bd.) at 
paras 12, 15 [Banco]; Brûlerie des Monts Inc. v. 3002462 Canada Inc. (1997), 132 F.T.R. 150, 75 C.P.R. (3d) 445 (Fed. 
T.D.). Furthermore, to contravene s. 12(1)(c), a trade-mark is not required to be primarily the name in any language of any of 
the services, but simply the name in any language of any of the services: Banco, above; Saputo Produits Laitiers Canada 
s.e.n.c. / Saputo Dairy Products Canada G.P. v. Grande Cheese Co., 2011 TMOB 177 (T.M. Opp. Bd.) at para 30. The 
evidentiary burden under this section can be met by adducing copies of referenced works in which the mark can be shown to 
have a definition: David Oppenheimer Co. LLC v. Imagine IP LLC, 2011 TMOB 84 (T.M. Opp. Bd.). 
 
Trade-mark is a prohibited mark under s. 10 
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37      The Applicant also argues that the Respondent adopted the Athletic Club Trade-mark in contravention of s. 10 of the 
Act. This means that it was unregistrable according to s. 12(1)(e) and the registration is invalid under s. 18(1)(a). 
 
38      The Applicant says that on December 31, 1997, when the Respondent adopted the Athletic Club Trade-mark, that 
mark had “by ordinary and bona fide commercial usage become recognized as designating” a kind of services. As such, s. 10 
prohibits any person from adopting it (or a mark closely resembling it) as a trade mark in association with such services or 
others of the same general class, or using it in a way likely to mislead. The Applicant argues that a word that is already in 
ordinary commercial use in association with services should be open for use by any party, and is not available for adoption as 
a trade-mark. If it can be established that a trade-mark is or resembles such a word, it follows that it not registrable, invalid 
and not distinctive: United Artists Records Inc. v. Sountrack Ltd. (1977), 36 C.P.R. (2d) 278 (T.M. Opp. Bd.) [United 
Artists]; Benson & Hedges (Canada) Ltd. v. Empresa Cubana Del Tabaco (1975), 23 C.P.R. (2d) 274 (Reg. T.M.) [Empresa 
Cubana]; Bank of Montreal v. Merrill Lynch & Co. (1997), 84 C.P.R. (3d) 262 (T.M. Opp. Bd.) [Merrill Lynch]. 
 
39      The Applicant points to numerous newspaper articles, yellow page directories, judicial decisions in Canada, 
descriptions by fitness facilities of their activities, and the testimony of the Respondent’s affiants on cross-examination as 
demonstrating that, by 1997, the use of the words “athletic club” had by ordinary and bona fide commercial usage come to 
designate the kind of services offered by the Respondent. As such, the adoption of these words as a trade-mark was 
prohibited by s. 10. This evidence, the Applicant says, also reinforces the arguments above that the trade-mark is clearly 
descriptive of the services contrary to s. 12(1)(b) and is the name of the services contrary to s. 12(1)(c). 
 
Trade-mark not distinctive 
 

40      The Applicant further argues that the Athletic Club Trade-mark is not distinctive (and was not distinctive on the date it 
was registered), and is thus invalid under both s. 18(1)(b) and the combination of ss. 18(1)(a) and 18(2) of the Act. 
 
41      The Applicant notes that according to the definition of “distinctive” set out in s. 2 of the Act, a distinctive trade-mark 
is one that actually distinguishes the wares or services in association with which it is used by its owner from the wares or 
services of others, or is adapted so as to distinguish them. This requires that three conditions be met: 1) that a mark and a 
product or service be associated; 2) that the “owner” of the mark uses this association in selling his product or service; and 3) 
that this association enables the owner of the mark to distinguish his product or service from that of others: Nature’s Path 
Foods Inc. v. Quaker Oats Co. of Canada (2001), 204 F.T.R. 102, 2001 CarswellNat 784 (Fed. T.D.) at para 46; Bodum USA 
Inc. v. Meyer Housewares Canada Inc., 2012 FC 1450 (F.C.) at para 117 [Bodum USA]. 
 
42      Here, the Applicant says, there are two relevant dates to consider with respect to the distinctiveness of the Athletic 
Club Trade-mark. If the trade-mark was not distinctive on either date, it is invalid. First, through the combination of ss. 
18(1)(a) and 18(2) of the Act, the trade-mark is invalid if it was not distinctive at the date of its registration. Second, under s. 
18(1)(b), the trade-mark is invalid if it was not distinctive as of the filing date of the Notice of Application in the present 
proceeding (August 29, 2011). The Applicant submits that the trade-mark was not distinctive on either of these dates. 
 
43      The Applicant argues that where a trade-mark is clearly descriptive of the character or quality of the wares or services 
in association with which it is used, it is prima facie not distinctive. It is significantly more difficult to claim distinctiveness 
for descriptive words than coined words: Riverside Paper, above, at para 13; Bodum USA, above, at para 136. The 
distinctiveness of a composite mark can be tested by “sounding” the words if the design element is not dominant: Canadian 
Jewellers Assn. v. Worldwide Diamond Trademarks Ltd., 2010 FCA 326 (F.C.A.) at para 2. As noted above, the Applicant 
argues that the dominant feature of the Athletic Club Trade-mark is the words “Athletic Club” and not the design elements. 
 
44      A trade-mark that is commonly used by other third parties cannot be distinctive of a single source, the Applicant says, 
and a trade-mark that is used as a common name of goods or services loses its distinctiveness. The burden of proving 
secondary meaning (or acquired distinctiveness) increases in direct ratio to the commonality of usage as a description of a 
service, and the onus of proving such secondary meaning is a heavy one. Where the words are purely descriptive and in 
common use it is difficult to conceive a case where they could acquire a secondary meaning: Canada (Registrar of Trade 
Marks) v. G.A. Hardie & Co., [1949] S.C.R. 483, 1949 CarswellNat 8 (S.C.C.) at para 42. 
 
45      The Applicant says the evidence reveals that well before 1997, and continuing today, the words “athletic club” were 
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and are used extensively in Canada. They are in fact so commonly used that all potential arguments by the Respondent 
regarding secondary meaning must fail. 
 
46      The evidence with respect to the alleged use or advertising of the Athletic Club Trade-mark before the registration date 
is extremely scarce, and that evidence of use or advertising after that date is irrelevant to the application of ss. 18(1)(a) and 
18(2) of the Act, the Applicant argues. In other words, if the Athletic Club Trade-mark was not distinctive as of the 
registration date, it is invalid regardless of any evidence about subsequently acquired secondary meaning. The Applicant also 
argues that any evidence regarding use or advertising of the Trade-mark after February 22, 2005 is irrelevant with respect to 
whether the Trade-mark was clearly descriptive of the services (s. 12(1)(b)) or the name of the services (s. 12(1)(c)), and that 
therefore “the vast majority of the evidence filed by the Respondent is not relevant.” 
 
47      Furthermore, the Respondent did not file any survey evidence or consumer affidavits to support a finding that the 
Trade-mark had acquired any secondary meaning or distinctiveness as of the registration date, or as of the date of the 
commencement of the current application. 
 
48      The Applicant also argues that the Respondent does not consistently use the words “the athletic club” enclosed in a 
black oval on the interior and exterior signage at its facilities or on its website, which undermines the Respondent’s claim to 
acquired distinctiveness. 
 
Respondent 
 

49      The Respondent argues that the Applicant has not met its burden on any ground, and that the registration of the 
Athletic Club Trade-mark should be maintained. 
 
50      The Applicant bears the onus in expungement proceedings to prove that the Respondent’s Trade-mark is invalid, and if 
the Applicant does not meet this onus the registration should be maintained: Boston Pizza International Inc. v. Boston 
Chicken Inc. (2001), 211 F.T.R. 106, 15 C.P.R. (4th) 345 (Fed. T.D.) at para 64 [Boston Pizza TD], var’d on other grounds by 
2003 FCA 120 (Fed. C.A.) [Boston Pizza FCA]. 
 
Distinctiveness of the Trade-mark 
 

51      The Respondent argues that a lack of distinctiveness as of the date of registration is not a proper ground for 
invalidating the Trade-mark, contrary to the Applicant’s argument based on ss.18(1)(a) and 18(2) of the Act. The Court has 
previously considered a similar argument and did not agree that lack of distinctiveness at the time of registration was a proper 
ground for invalidating a trade-mark under s. 18(1)(a). Rather, the Court is confined to considering, under s.18(1)(b), whether 
the mark was distinctive when the expungement proceedings were commenced: Fibergrid Inc. v. Precisioneering Ltd. 
(1991), 35 C.P.R. (3d) 221 (Fed. T.D.), at 229 -230. Accordingly, the relevant date for assessing distinctiveness in this 
proceeding is August 29, 2011, and all evidence filed by the Respondent regarding the period before this date is relevant. 
 
52      The Respondent notes that under the definition of “distinctive” in s. 2, distinctiveness can be either acquired or 
inherent: McCallum Industries Ltd. v. HJ Heinz Co. Australia Ltd., 2011 FC 1216 (F.C.) at para 34. If the Athletic Club 
Trade-mark actually distinguishes (acquired distinctiveness) or is adapted to distinguish (inherent distinctiveness), the 
Trade-mark is distinctive and must be maintained: Boston Pizza FCA, above, at paras 5-6. A registered trade-mark is 
presumed valid until the contrary is proven: Boston Pizza FCA, above, at para 16. Furthermore, the mark “must be considered 
in its entirety and as a matter of first impression” and should not be separated into component parts: Molson Breweries, A 
Partnership v. John Labatt Ltd., [2000] 3 F.C. 145 (Fed. C.A.) at para 83. 
 
53      The Respondent notes that a trade-mark is “adapted to distinguish” when it is inherently distinctive: Boston Pizza 
FCA, above, at para 6. The Athletic Club Trade-mark is a design mark that includes original design elements, the Respondent 
says, and a trade-mark that incorporates an original design element is inherently distinctive: Fairmont Resort Properties Ltd. 
v. Fairmont Hotel Management, L.P., 2008 FC 876 (F.C.) at para 85. 
 
54      The Athletic Club Trade-mark is made up of two ellipses, one inside the other, which give the effect of creating a light 
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ellipse in between that further emphasizes the Trade-mark. Inside the smaller dark ellipse are the words “The Athletic Club” 
in a light colour, written in specific script and unique lettering that further distinguish the Trade-mark. It is the Applicant’s 
onus to demonstrate that the Respondent’s Trade-mark is not inherently distinctive, and the Applicant has not done so. The 
only example provided by the Applicant of another trade-mark using an oval shape in association with services similar to the 
Respondent’s is another mark owned by the Respondent (the Total Fitness mark). This supports the position that oval shapes 
in association with the Respondent’s services are distinctive of the Respondent. 
 
55      In addition to being inherently distinctive (which is sufficient to maintain the registration), the Respondent argues that 
the Trade-mark has also acquired distinctiveness through use in Canada: Boston Pizza FCA, above, at paras 3, 13. The 
distinctiveness of a trade-mark can be enhanced by promotion: In-Touch Network Systems Inc. v. 01 Communique 
Laboratory Inc. (2007), 63 C.P.R. (4th) 224 (T.M. Opp. Bd.), at 229, [2007] T.M.O.B. No. 111 (T.M. Opp. Bd.) at para 26 
[In-Touch]. The Respondent argues that it has conducted extensive promotion of the Athletic Club Trade-mark such that it 
has acquired distinctiveness, including prominent displays inside and outside its facilities and millions of dollars in 
advertising, direct mail to homes, door hangers, and promotional materials. The Respondent attests that it spent over $1.7 
million advertising its services in association with the Trade-mark from August 1, 2010 to July 31, 2011 alone. 
 
56      The Respondent reiterates that it does not bear the onus in expungement proceedings, and argues that the Applicant has 
not provided any argument that the Athletic Club Trade-mark has not acquired distinctiveness as of the relevant date, which 
is the date of commencement of the present proceedings. Even if considered at the date of registration, the Respondent 
argues, the Applicant has not demonstrated that the Respondent’s Trade-mark had not acquired distinctiveness. 
 
Effect of disclaimer 
 

57      The Respondent argues that the Applicant’s position — that the disclaimer of the words “athletic club” should have no 
effect on the expungement proceedings because the mark is clearly descriptive — would render s. 35 of the Act inoperative, 
and this cannot be the intention of Parliament. Section 35 permits the owner to disclaim the right to the exclusive use of the 
portion of a trade-mark that may not be independently registrable. The Respondent’s disclaimer of the words “athletic club” 
indicates that it was filing to register the distinctive shape of the ovals and the distinctive lettering, not necessarily the words 
inside. The registered mark would then prevent others from using similar ovals with the distinctive lettering inside, 
irrespective of the words. This, the Respondent says, is the purpose of its disclaimer. 
 
58      The Best Western case cited above relied upon by the Applicant involved a disclaimer of individual words, not the 
entire phrase, and can therefore be distinguished, the Respondent argues. Here, it is the phrase “athletic club” that has been 
disclaimed, and the Applicant has not shown that the design elements of the Trade-mark are not distinctive. The disclaimer 
should therefore be considered when assessing the Trade-mark in terms of descriptiveness as well as other grounds of 
invalidity alleged by the Applicant under ss. 10, 11 and 12 of the Act. 
 
Trade-mark registrable 
 
Trade-mark not clearly descriptive 
 

59      The Respondent argues that the Trade-mark is not clearly descriptive of the character or quality of the wares or 
services associated with it and was therefore not unregistrable pursuant to s. 12(1)(b). 
 
60      The test for whether a trade-mark is clearly descriptive is one of first impression in the mind of a normal or reasonable 
person. The word “character” in the phrase “character or quality of the wares or services” has been defined by case law to 
mean a feature, trait or characteristic belonging to the wares or services. Thus, to be clearly descriptive, the mark must 
describe an intrinsic characteristic or quality of the wares or services: Ontario Teachers, above. 
 
61      First, the Respondent disclaimed the words “athletic club.” Such a disclaimer allows the registration of a trade-mark 
provided that, apart from the unregistrable words, there remains a distinctive feature that would make the mark as a whole 
distinctive: Lake Ontario Cement Ltd. v. Canada (Registrar of Trade Marks) (1976), 31 C.P.R. (2d) 103 (Fed. T.D.), at 109 
-110, [1976] F.C.J. No. 1104 (Fed. T.D.) at para 17. The design portions of the Respondent’s Athletic Club Trade-mark are 
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distinctive, and the Trade-mark should be assessed without considering the disclaimed portion. Taking this approach, the 
non-disclaimed portion of the Trade-mark is not clearly descriptive of the character or quality of the Respondent’s services. 
 
62      However, even if the words of the Trade-mark are assessed themselves, the Trade-mark is still not descriptive of the 
character or quality of the services, the Respondent argues. Character and quality are not just another name for the services. 
They refer to words that are descriptive of wares or services (such as blue wares, tasty wares, fresh-made wares), not all 
words that may be associated with a service. If Parliament had intended a more expansive interpretation it would not have 
included the words “character or quality.” 
 
63      If the Court takes a more liberal interpretation of s. 12(1)(b), then at the very least certain of the Respondent’s services 
(such as restaurant and snack bar services and retail operations) are not clearly described by the words “the athletic club,” and 
the Court is empowered under s. 57 to amend the registration: Omega Engineering, above, at paras 16 and 30-32. 
Furthermore, while the words “the athletic club” may suggest a relationship between other services offered by the 
Respondent, the types of services being offered are not clear or obvious from these words. Such words could connote any 
number of services such as tennis, squash or racquet ball, or groups such as a running or rowing club. If the Trade-mark is 
suggestive of a meaning other than one describing the services, then the words are not clearly descriptive. 
 
64      The Respondent says that the intention of s. 12(1)(b) cannot be to prevent parties from using the words “athletic club” 
in trade-marks. If the Court were to find that these words are “clearly descriptive,” then the effect would be that other marks 
using such words, such as the Applicant’s, would be descriptive and unregistrable as well. This, they argue, cannot be the 
intended result of s. 12(1)(b). 
 
Trade-mark is distinctive 
 

65      Should the Court take the position that the words “athletic club” are clearly descriptive of the character or quality of 
the Respondent’s services, then the Respondent argues that the Trade-mark had become distinctive through use by the 
Respondent by the time the application for the trade-mark registration was filed (July 29, 2003), and that this saves the 
registration by virtue of s. 12(2) of the Act. The Respondent says that the Athletic Club Trade-mark was prominently 
displayed inside and outside its facilities that operated prior to that date (Brantford, London-North and London-South), and 
that advertising was conducted in the areas of these facilities on a “full coverage” basis starting in 1997, in advance of the 
opening of each of the above-named facilities. This means that the Respondent attempted to reach every house in Brantford 
and London with advertising that used the Trade-mark in association with its services. The Respondent says the evidence it 
has presented on this point is the “tip of the iceberg” and more could have been presented if it had more time to prepare. 
 
Trade-mark is not the name of the wares or services 
 

66      The Respondent argues that the Trade-mark is not the name in any language of the wares or services in connection 
with which it is used, and was therefore not unregistrable pursuant to s.12(1)(c). The test under s. 12(1)(c) is narrower than 
the test for descriptive terms under s.12(1)(b). The mark as a whole must clearly be the name of the services, based on the 
immediate and first impression of the everyday user of those services: ITV Technologies Inc. v. WIC Television Ltd., 2003 FC 
1056 (F.C.) at paras 81-87 [ITV Technologies]. Unlike under s. 12(1)(b), there is no sound requirement under s. 12(1)(c), 
which means that the mark as a whole needs to be considered, including the design elements: Jordan & Ste-Michelle Cellars 
Ltd. v. Alwar S.p.A., [1980] T.M.O.B. No. 81 (T.M. Opp. Bd.) at paras 14-17, (1980), 63 C.P.R. (2d) 235 (T.M. Opp. Bd.), at 
239 [Alwar]. 
 
67      The Respondent argues that the mark is a design, and the design elements are clearly not the name in any language of 
any of the Respondent’s services. Furthermore, the word portion of the Trade-mark on its own is not clearly the name of any 
of its services: the services being provided are not “the athletic club.” They are restaurant services, snack bar services, the 
operation of a facility for fitness training and so on, as identified above: ITV Technologies, above, at para 86. The words 
“athletic club” are capable of representing various things, including groups of athletes such as a running or rowing club, and 
it follows that the mark cannot be the name of the services: ITV Technologies, above, at para 85. 
 
68      Furthermore, the words “athletic club” have been disclaimed by the Respondent, which renders inoperative the 
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Applicant’s objections based on s. 12(1)(c): Calona Wines Ltd. v. Canada (Registrar of Trade Marks) (1977), [1978] 1 F.C. 
591 (Fed. T.D.) at para 3. Otherwise, there would be no rationale for the disclaimer provision. 
 
Trade-mark is not a prohibited mark 
 

69      The Respondent also rejects the Applicant’s argument that the Trade-mark is a prohibited mark under s. 10 of the Act. 
 
70      To succeed with this argument, the Applicant must show that by 1997 the Athletic Club Trade-mark had, by ordinary 
and bona fide commercial usage, become recognized in Canada as designating the kind, quality, quantity, destination, value, 
place or origin or date or production of any wares or services. The Respondent argues that the Applicant must also show that 
it is the entire mark, including the design elements, that is so prohibited. A segment of a mark is not a “mark” under s. 10, as 
trade-marks are not to be dissected into their component parts: Scotch Whisky Assn. v. Glenora Distillers International Ltd., 
2009 FCA 16 (F.C.A.) at paras 23-24 [Glenora Distillers]. 
 
71      The Respondent says that the only argument really advanced by the Applicant under s. 10 is that the Trade-mark had 
become recognized as a “kind” of service, which is synonymous with “type” (Producteurs Laitiers du Canada v. Republic of 
Cyprus (Ministry of Commerce, Industry & Tourism), 2011 FCA 201 (F.C.A.) at para 29 [Cyprus]). The Respondent argues 
that neither the words “The Athletic Club” on their own nor the mark as a whole designates a kind or type of service. 
 
72      Furthermore, the Respondent reiterates its argument that the words “athletic” and “club” have been disclaimed, and 
that the disclaimed portion of the mark should not be considered in the s. 10 context or else there would be no rationale for s. 
35 of the Act: Jordan & Ste-Michelle Cellars Ltd./Caves Jordan & Ste-Michelle Ltée v. Andres Wines Ltd., 1985 CarswellNat 
562, 6 C.I.P.R. 49 (Fed. T.D.)at para 9 [Jordan & Ste-Michelle (FC)]. The Respondent argues that s. 35 provides some relief 
from the provisions of s. 10, and therefore permits “Athletic Club” to be part of the Respondent’s Trade-mark. As shown by 
the disclaimer, the Respondent has not sought to prevent other traders from using marks that include the words “athletic 
club”; rather, it is the Applicant who seeks to enforce a monopoly on the words “athletic club.” 
 
73      The Respondent says that it cannot be the intention of s. 10 to prohibit marks that contain the words “athletic club.” 
The provision states that “no person” shall adopt a prohibited mark as a trade-mark, which means that the Applicant’s success 
in the current application would jeopardize the trade-marks of many other traders using the words “athletic club,” including 
the Applicant itself. The Respondent argues that the United Artists decision by the Trade Mark Opposition Board, cited by 
the Applicant, has not been followed and imports wording such as “should be open for use by any party” that are not found in 
the Act itself. Furthermore, as noted above, the Respondent’s Trade-mark does not prevent others from using the words 
“athletic club” in relation to their services. 
 
The ground of confusion with a previously used trade-mark or trade name is not available 
 

74      The Respondent says the allegation that the Athletic Club Trade-mark is confusing with the Applicant’s previously 
used trade-mark or trade name is not applicable here by virtue of s. 17 of the Act. The relevant portion of s. 18(1) expressly 
states that it is “subject to section 17.” Subsection 17(2) states that a trade-mark registration cannot be expunged or amended 
based on an application alleging previous use of a confusing trade-mark or trade name that is brought more than five years 
after the registration, “unless it is established that the person who adopted the registered trade-mark in Canada did so with 
knowledge of that previous use or making known.” The Respondent says the Applicant has not established that the 
Respondent’s predecessors in title adopted the Trade-mark with knowledge of the Applicant’s previous use of its trade-mark 
or trade name, and the Applicant is therefore unable to rely on the ground of confusion as a basis for invalidating the 
Trade-mark under s. 18(1). 
 
75      The Respondent argues that none of the Applicant’s affidavits or documentary exhibits contains any evidence that 
Alan Quesnel adopted the Respondent’s Trade-mark with knowledge of the Applicant’s trade-mark or trade name. Moreover, 
the Applicant’s argument that the Court should draw a negative inference on this point should be rejected, since the 
Respondent has responded appropriately to all relevant questions posed by the Applicant in cross-examination. 
 
76      The Respondent says it has clearly stated, through a sworn affidavit of Chuck Kelly dated January 21, 2012, that Mr. 
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Quesnel was not aware of the Applicant’s trade-marks or trade name before he adopted the Respondent’s Trade-mark. The 
NUANS search referred to by the Applicant was produced for the first time in the cross-examination of Chuck Kelly. It has 
not been properly filed as evidence and was entered for identification purposes only. After giving an “under advisement” to 
verify whether the NUANS search was the original, Chuck Kelly responded that “[n]one of Alan Quesnel, David Wu, Chuck 
Kelly or any officers or directors of the Respondent... received a copy of or reviewed the NUANS search at the time of 
incorporation or before they or their companies began using the trade-mark THE ATHLETIC CLUB AND DESIGN,” and 
that the Respondent was unable to verify if the NUANS search shown for identification during the cross-examination was the 
original. Mr. Kelly further stated in this response that “Alan Quesnel and David Wu signed the Articles of Incorporation on 
the advice from their lawyer at the time when signing a variety of other documents. The NUANS Search was never brought 
to their attention.” 
 
77      The Respondent says this should have concluded the matter but the Applicant then brought a motion requesting, inter 
alia, a variety of declarations, leave to issue a subpoena (to the incorporating lawyer), an order authorizing cross-examination 
of a non-party (the incorporating lawyer), and further answers from Chuck Kelly. The Court denied the majority of these 
requests but confirmed there had been a limited waiver of privilege resulting from the Respondent’s previous answers. The 
waiver extended “only to the issue of whether or not the NUANS search was communicated to the corporation or its 
principles or shareholders,” and the Court permitted the cross-examination of Mr. Kelly to continue. The Respondent says 
that in the subsequent cross-examination of Mr. Kelly the Applicant engaged in a fishing expedition in an attempt to find 
evidence establishing that Mr. Quesnel adopted the Trade-mark with knowledge of the Applicant, its trade-marks or trade 
name, but no such evidence was located. In response to questions taken under advisement Mr. Kelly stated that “[t]he 
NUANS Search referred to in the Order of August 10, 2012, was not communicated to the corporation or its principles or 
shareholders.” On this basis, the Respondent argues that it has responded to all relevant questions posed by the Applicant, 
and therefore no negative inference can or should be drawn. There is sworn evidence that is directly contrary to the requested 
negative inference, and no evidence to support that inference. The Respondent argues that it is not required to conduct 
research for the Applicant as requested in the remainder of the questions taken under advisement during the second 
cross-examination of Chuck Kelly. 
 
78      Should the Court conclude that the Applicant has established that Mr. Quesnel was aware of the Applicant’s 
trade-mark or trade name before adopting the Athletic Club Trade-mark, the Respondent requests leave to file additional 
evidence on point. 
 
The Trade-mark is not in any case confusing with the Applicant’s trade-mark or trade name 
 

79      The Respondent argues that, even if prior knowledge of the Applicant’s trade-mark or trade name were established, the 
Respondent’s Athletic Club Trade-mark is not confusing based on the criteria set out in s. 6(5) of the Act. 
 
80      The Respondent says the Applicant must establish a likelihood of confusion rather than a mere possibility: Remo 
Imports Ltd. v. Jaguar Cars Ltd., 2007 FCA 258 (F.C.A.) at para 38. The most important factor among those listed in s. 6(5) 
is, the Respondent argues, the degree of resemblance between the marks: Masterpiece Inc. v. Alavida Lifestyles Inc., 2011 
SCC 27 (S.C.C.) at para 49. The Respondent’s Trade-mark is made up of distinctive design elements that are in no way 
similar to the Applicant’s trade name or trade-mark. 
 
81      Moreover, even if the words in the Trade-mark are sounded, the Respondent argues, there is no likelihood of 
confusion. The first word or first syllable in the trade-mark is by far the most important for the purpose of distinction 
(Simmons Ltd. v. A to Z Comfort Beddings Ltd. (1991), 37 C.P.R. (3d) 413 (Fed. C.A.) [Park Avenue] (FCA), and the first 
word of the Applicant’s trade-mark / trade name is “Ottawa,” which does not appear in the Respondent’s Trade-mark. 
 
82      Furthermore, when a number of traders are using identical words such as “athletic club,” minor differences can permit 
the parties to distinguish the trade-marks between each other: Maximum Nutrition Ltd. v. Kellogg Salada Canada Inc., [1992] 
3 F.C. 442 (Fed. C.A.) at para 14, (1992), 43 C.P.R. (3d) 349 (Fed. C.A.). Here, the evidence indicates that many traders are 
using marks that include the words “athletic club,” so individuals have become accustomed to making fine distinctions 
between marks based on minor differences. The nature of the trade also lessens the likelihood of confusion, the Respondent 
says, because customers must attend at either facility to use the services. 
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83      With respect to the examples of actual confusion cited by the Applicant, the Respondent says that none of the 
individuals allegedly confused were made available for cross-examination, and there are a variety of possible reasons for the 
confusion that may not relate to confusion of trade-marks. Furthermore, even if the examples submitted are accepted as 
evidence of confusion, they are so few in number compared to the size of the Ottawa population as to be insignificant. 
 
84      Finally, the Respondent argues that it is well established that marks that contain descriptive words are not inherently 
distinctive and are therefore afforded only a minimal degree of protection by the Court. Where a party adopts a descriptive 
name, it must accept that a certain amount of confusion may arise: PEI Mutual, above. While the Applicant appears to be 
seeking a monopoly over the words “athletic club,” the Court must balance the rights of the Applicant and the public with 
those of the Respondent to compete freely in the marketplace. Were it to find confusion in this case, the Court would in effect 
be granting the Applicant a trade-mark monopoly with respect to the words “athletic club” in association with its services, 
and the breadth of such a monopoly is unreasonable: PEI Mutual, above, at para 47; Molson Canada 2005 v. San Miguel 
Brewing International Ltd., 2013 FC 156 (F.C.) at para 40. 
 
Analysis 
 
Introduction 
 

85      The Applicant seeks to have the Athletic Club Trade-mark struck from the Register and to prohibit the Respondent 
from ever using the Athletic Club Trade-mark or its common law equivalent. This application has been motivated by what 
the Applicant characterizes as the “tremendous confusion” that has occurred, to the detriment of the Applicant’s business, as 
a result of the Respondent entering the athletic and fitness services market in Ottawa using the Athletic Club Trade-mark. 
 
86      The Applicant says it has no problem with the Athletic Club using a trade-mark that contains the words “athletic club,” 
but contends that the Athletic Club must distinguish itself in some way that does not result in confusion with, and disruption 
to, the Applicant’s business. For example, there is apparently an entity doing business in Ottawa as the Ottawa Aboriginal 
Athletic Club, and this name, says the Applicant, is sufficiently distinctive not to cause problems for the OAC. The Applicant 
says the problem with the Athletic Club Trade-mark is that it is dominated by the common and generic words “The Athletic 
Club” and lacks sufficient distinctiveness to avoid the confusion that has occurred, and that will continue to occur, if the 
Respondent is allowed to continue doing business in Ottawa using the Trade-mark. 
 
87      The Respondent says that it does not claim the words “The Athletic Club” as a trade-mark, and the Trade-mark design 
it uses is sufficiently distinctive to avoid confusion. It claims that any confusion that has occurred is not significant and is 
only to be expected in a market where businesses need to indicate to the public that they are offering athletic and fitness 
services. 
 
88      The Applicant’s objections to the Athletic Club Trade-mark are based upon a number of grounds and the parties agree 
that success on any single ground will suffice to justify striking the Trade-mark from the Register, or at least narrowing the 
registration by striking out some of the services listed for the Athletic Club Trade-mark. By contrast, the permanent 
injunction the Applicant seeks on the Respondent’s continued use of the Trade-mark will only be appropriate if the Applicant 
succeeds in demonstrating that that Trade-mark is a prohibited mark under ss. 10 and 11 of the Act. I will address each of the 
grounds in turn. 
 
Confusion — Previous Use 
 

89      It is not disputed that the the Respondent only began using the Athletic Club Trade-mark 21 years after the continuous 
use by the Applicant of the Ottawa Athletic Club trade name and trade-mark began. Hence, the Applicant says that, in 
accordance with s. 16(1)(a) and s. 16(1)(c) of the Act, the Respondent was not entitled to register the Trade-mark on February 
22, 2005 because it was confusing with the Applicant’s Ottawa Athletic Club trade name and trade-mark. 
 
90      One of the problems with relying on this ground of invalidity is the 5-year limitation period contained in s. 17 of the 
Act: 
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Effect of registration in relation to previous use, etc. 

17. (1) No application for registration of a trade-mark that has been advertised in accordance with section 37 shall be 
refused and no registration of a trade-mark shall be expunged or amended or held invalid on the ground of any previous 
use or making known of a confusing trade-mark or trade-name by a person other than the applicant for that registration 
or his predecessor in title, except at the instance of that other person or his successor in title, and the burden lies on that 
other person or his successor to establish that he had not abandoned the confusing trade-mark or trade-name at the date 
of advertisement of the applicant’s application. 

When registration incontestable 

(2) In proceedings commenced after the expiration of five years from the date of registration of a trade-mark or from 
July 1, 1954, whichever is the later, no registration shall be expunged or amended or held invalid on the ground of the 
previous use or making known referred to in subsection (1), unless it is established that the person who adopted the 
registered trade-mark in Canada did so with knowledge of that previous use or making known. 

Effet de l’enregistrement relativement à l’emploi antérieur, etc. 

17. (1) Aucune demande d’enregistrement d’une marque de commerce qui a été annoncée selon l’article 37 ne peut être 
refusée, et aucun enregistrement d’une marque de commerce ne peut être radié, modifié ou tenu pour invalide, du fait 
qu’une personne autre que l’auteur de la demande d’enregistrement ou son prédécesseur en titre a antérieurement 
employé ou révélé une marque de commerce ou un nom commercial créant de la confusion, sauf à la demande de cette 
autre personne ou de son successeur en titre, et il incombe à cette autre personne ou à son successeur d’établir qu’il 
n’avait pas abandonné cette marque de commerce ou ce nom commercial créant de la confusion, à la date de l’annonce 
de la demande du requérant. 

Quand l’enregistrement est incontestable 

(2) Dans des procédures ouvertes après l’expiration de cinq ans à compter de la date d’enregistrement d’une marque de 
commerce ou à compter du 1er juillet 1954, en prenant la date qui est postérieure à l’autre, aucun enregistrement ne peut 
être radié, modifié ou jugé invalide du fait de l’utilisation ou révélation antérieure mentionnée au paragraphe (1), à 
moins qu’il ne soit établi que la personne qui a adopté au Canada la marque de commerce déposée l’a fait alors qu’elle 
était au courant de cette utilisation ou révélation antérieure. 

 
91      The Applicant says that this limitation does not arise in the present case because, in accordance with s. 17(2), “the 
person who adopted the registered trade-mark in Canada did so with the knowledge of [the Applicant’s] previous use or 
making known... .” 
 
92      It is common ground that the persons who adopted the Athletic Club Trade-mark in this case were Mr. Alan Quesnel 
and Mr. David Wu, both of whom continue to be directors and shareholders of the Athletic Club. The Applicant says that Mr. 
Quesnel and/or Mr. Wu knew about the Applicant’s previous use because they were the founders of the London Athletic 
Club Inc. and signed the incorporating documents for that entity which were attached to the obligatory NUANS search, and 
the NUANS search lists the “Ottawa Athletic Club.” 
 
93      So the first issue for the Court is whether the Applicant has established that Mr. Quesnel and/or Mr. Wu had 
knowledge of the OAC’s trade name and trade-mark when they applied for the Athletic Club Trade-mark. The evidence on 
this issue and what it tells us is hotly disputed by the parties. Neither Mr. Quesnel nor Mr. Wu provided affidavits and Mr. 
Kelly, who did provide affidavits for the Respondent and was cross-examined, has no direct knowledge of what was known 
at the material time. 
 
94      It is not disputed that the person who first adopted the Trade-mark was Mr. Quesnel, who is the Respondent’s 
predecessor in title. The Applicant has not produced evidence (it filed 9 affidavits) to show that Mr. Quesnel adopted the 
Athletic Club Trade-mark with knowledge of the Applicant’s trade-mark or trade name. However, it is not likely that the 
Applicant would have any direct knowledge of what Mr. Quesnel knew at the material time. Because Mr. Quesnel did not 
swear an affidavit, the Applicant could not ask him what he knew. The Respondent produced an affidavit sworn by Mr. 
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Chuck Kelly, who is in charge of operations for the Respondent but who has no direct knowledge about the adoption of the 
Trade-mark by the Respondent and, in particular, what Mr. Quesnel might have known. The Applicant has attempted to find 
out what Mr. Quesnel knew about the Applicant’s trade mark / trade name through cross-examination of Mr. Kelly. 
 
95      Mr. Kelly has been fairly consistent on this issue. In his affidavit of January 21, 2012 at paragraph 19, he explains as 
follows: 

When Alan Quesnel began using and licensing the use of the trade-mark THE ATHLETIC CLUB & Design in 1997, he 
was not aware of the Applicant or any of the Applicant’s trade-marks or trade-names. I am aware of this fact not only 
because Alan Quesnel has personally advised me but also because I was with Alain Quesnel the first time the Applicant 
and the Applicant’s trade-marks and trade-names came to his attention. 

 
96      When cross-examining Mr. Kelly on his affidavit, the Applicant produced the NUANS search, which Mr. Kelly had 
never seen. It was entered for identification purposes only. In response to an “under advisement” dealing with whether the 
NUANS search was the original, Mr. Kelly said that: 

None of Alan Quesnel, David Wu, Chuck Kelly or any officers or directors of the Respondent, its predecessors-in-title 
or subsidiaries received a copy of or reviewed the NUANS search at the time of incorporation or before they or their 
companies began using the trade-mark THE ATHLETIC CLUB & DESIGN. Accordingly, whether or not the NUANS 
search shown for identification is the original cannot be verified by the Respondent, Alan Quesnel, David Wu, Chuck 
Kelly or any of the predecessors-in-title or subsidiaries. Furthermore, the minute books of the Athletic Club Group do 
not have any copies or originals of the NUANS search, so it could not be verified if the NUANS search submitted for 
identification is the same as the original. 

Alan Quesnel and David Wu signed the Articles of Incorporation on the advice from their lawyer at the time when 
signing a variety of other documents. The NUANS Search was never brought to their attention. 

The Articles of Incorporation appear to be a copy of the originals and there is no reason to believe it is not a copy of the 
original. 

 
97      The Applicant continued to pursue this matter and obtained an order from Prothonotary Tabib allowing limited further 
cross-examination of Mr. Kelly based upon a limited waiver of solicitor-client privilege. Prothonotary Tabib provided 
clarification on the limited scope of her Order: 

I hasten to add that this waiver only extends to the issue of whether or not the NUANS search was communicated to the 
corporation or its principals or shareholders. It does not extend to the legal advice that may have been sought or 
proffered by Mr. Corrent. 

 
98      As a consequence of this order, Mr. Kelly was cross examined a second time. Several questions were taken under 
advisement to which Mr. Kelly provided the following response: 

No. Alan Quesnel and David Wu were not generally aware of the requirements of the NUANS search before 
incorporating. The NUANS search referred to in the Order of August 10, 2012 was not communicated to the corporation 
or its principals or shareholders. 

 
99      Against what appears to be fairly conclusive evidence from Mr. Kelly that Mr. Quesnel did not know of the 
Applicant’s trade-mark or trade name at the material time, the Applicant asks the Court to consider the following: 

(a) OAC is a landmark institution and has been known in Ottawa since 1976. As people interested in providing the same 
service and competing in the same market, the principals of the Athletic Club had to know about the OAC; 

(b) Neither Mr. Quesnel nor Mr. Wu, who had direct knowledge on this point, provided affidavits. Rather, they left it to 
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Mr. Kelly to provide indirect hearsay evidence on point; 

(c) The reasons given by Mr. Kelly as to why Mr. Quesnel and Mr. Wu had not provided affidavits are unconvincing; 

(d) Mr. Kelly’s original affidavit was due to be filed with the Respondent’s materials on October 28, 2011, but a 
two-month extension was granted until January 22, 2012. The Respondent filed on the last day of the extension. The 
Applicant suggests that this was a deliberate tactic aimed at ensuring the Applicant would have little time to deal with 
Mr. Kelly’s evidence that he had nothing to do with choosing the Respondent’s name and trade mark. 

(e) Mr. Quesnel and Mr. Wu both signed the articles of incorporation for the London Athletic Club to which the 
NUANS search was attached. It listed “Ottawa Athletic Club,” so Mr. Quesnel must have known about the Applicant; 

(f) If neither Mr. Quesnel nor Mr. Wu saw the NUANS search, then Mr. Corrent, their agent for the incorporation of The 
London Athletic Club Inc., certainly did because he submitted the documents for incorporation; 

(g) In the continued cross-examination of Mr. Kelly, he admitted that the only place he looked for the NUANS search 
was the minute book of the company, while admitting that there might have been a file with corporate search records, 
which he had not looked for; 

(h) Mr. Kelly did not ask the incorporating lawyer for the NUANS search, invoices and/or reporting letters from the 
lawyer’s file, and refused to do so; 

(i) Mr. Kelly did not ask the incorporating lawyer if Mr. Quesnel and Mr. Wu discussed the NUANS search when 
signing the articles of incorporation for The London Athletic Club Inc.; 

(j) Mr. Kelly refused to search for and produce documentation on the incorporation of the company on the grounds that 
he was not obliged to conduct research for the Applicant; 

(k) Mr. Kelly was asked whether, before the incorporation of London Athletic Club, a common law trade mark search 
was done. As expected, he had no knowledge of this and said he was unsure as to whether such a search was conducted. 
However, Mr. Kelly was also asked who had drafted the answers to undertakings he had given on April 27, 2012, and he 
said that the drafting was done by someone at the law firm after he provided information verbally and by email. The 
Applicant points out that the same law firm filed the Respondent’s trade-mark application, so they must have known 
whether a common law search was done. 

 
100      As Bodum USA, above, teaches, knowledge under s. 17(2) of the Act may be imputed (at para 153): 

Bodum contends that by reason of s 17(2) of the Act, its registration cannot be expunged or amended or held invalid on 
the ground of the previous use by a person other than Bodum, unless it’s established that Bodum adopted the trade-mark 
in Canada with knowledge of that previous use. Bodum thus argues that the use, for example, of “French press” by 
Hario in 1985 and the use of the term by BonJour in the early 1990s, cannot go to invalidating the registration. I infer 
from the evidence that Bodum corporate management, specifically Jørgen Bodum and Carsten Jorgensen, knew of the 
previous use of the term when they adopted it as a trade-mark because of their knowledge of the marketplace and 
concerns expressed to Koen de Winter about the BonJour competition. For that reason, I impute the necessary 
knowledge to Bodum and will order that the trade-mark be expunged. 

 
101      The Applicant further asks the court to draw a negative inference on the basis that the Respondent, without 
reasonable explanation, has failed to adduce evidence available to the Respondent that could have resolved the issue. See 
Milliken, above, at para 26. The Applicant alleges that the Respondent could have introduced evidence that would have 
resolved the question of whether the Respondent had knowledge of the Applicant’s prior use of a trade-mark or trade name 
that would be confusing with the Athletic Club Trade-mark before adopting that mark. On this basis, the Applicant argues 
that the Court should draw an adverse inference, and find as a fact that the Respondent knew of the OAC since at least as 
early its incorporation (or more accurately, the incorporation of its predecessor company), and therefore had knowledge of 
the prior use of a trade-mark / trade name that would be confusing with the Athletic Club Trade-mark. 
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102      The Applicant’s allegation focuses on whether the Respondent’s principals at the time — Alan Quesnel and David 
Wu — knew about a NUANS search performed for the Respondent by its solicitors in June 1997 in preparation for the 
incorporation of The London Athletic Club Inc., the Respondent’s predecessor in title with respect to the Athletic Club 
Trade-mark. The name Ottawa Athletic Club was listed in that NUANS search, along with a number of other business names 
that include the words “athletic club” (see Exhibit 2 to Kelly Cross-Examination, Applicant’s Record, Vol. 10 at p. 3411). 
The Respondent replied to questions taken under advisement during the cross-examination of Chuck Kelly by stating that 
neither Mr. Wu nor Mr. Quesnel had knowledge of this NUANS search. However, neither of these individuals provided an 
affidavit (which would have allowed them to be cross-examined), and the Respondent did not seek out information from the 
incorporating solicitor’s file that might have clarified whether the NUANS search was brought to their attention. The 
Applicant sought leave of the Court to subpoena evidence from the solicitor, but this was refused. For their part, the 
Applicants failed to introduce the NUANS search into evidence through their affidavits, and only presented it “for 
identification purposes” at the cross-examination of Chuck Kelly. 
 
103      There seems little doubt that the Respondent chose not to introduce the best evidence on this question. There is no 
way of knowing what the solicitor’s file or recollection would have revealed about the NUANS search and whether it was 
drawn to the Respondent’s principals’ attention, but at minimum, no convincing explanation has been provided for 
introducing hearsay evidence regarding Mr. Quesnel’s and Mr. Wu’s knowledge rather than providing first-hand affidavits 
from these individuals, who continue to be Directors of the Respondent and actively involved in its business (see discussion 
of Rule 81(2) below). 
 
104      The question before me is whether, at law, this failure of the Respondent to introduce the best evidence on this point 
justifies drawing the negative inference proposed by the Applicant. In my view, based on a review of the case law and the 
relevant facts, such an inference should not be drawn here. 
 
Proposed basis for the inference 
 

105      The Applicant refers to Milliken and Hoffman, both above, in support of its position that an adverse inference should 
be drawn. 
 
106      Milliken was a decision in a copyright infringement trial, where one party (the Plaintiff) owned the rights to a 
particular design, and the other party (the Defendant) installed carpet in an airport based on that design. The decisive question 
was whether the design was entitled to copyright protection, and this turned on when the design was created. If it was created 
after legislative changes were made on June 8, 1988, copyright would apply. The Plaintiff argued that under s. 34(3)(a) of the 
Copyright Act, copyright is presumed to exist in an infringement action and the Defendant (which had introduced no 
evidence on point) bore the onus of rebutting the presumption (para 17). By contrast, the Defendant argued that the date of 
the design’s creation was a fact material to the Plaintiffs’ case and the Plaintiff had an obligation to adduce evidence proving 
it, which had not been led (para 19). The Defendant asked the Court to draw an adverse inference based on the Plaintiff’s 
failure to introduce such evidence. The Court provided the following analysis: 

[25] Thus, the question remains: When was the Mangrove design created? The plaintiffs allege that it was created in 
September 1988. However, they lead no evidence to support their contention....The evidence at trial only indicates that 
the design was created before January 11, 1989, that is the day when Richard Stoyles acquired the design from Ms. Iles 
at a trade show in Frankfurt, Germany. 

[26] In my opinion, the failure to adduce evidence on such a material fact leaves it open to me to draw an adverse 
inference and come to the conclusion that the design was created prior to June 1988. It is a well established rule that an 
adverse inference may be drawn if, without reasonable explanation, a party fails to adduce evidence available to him 
which could have resolved the issue. The principle is enunciated in the following passage from Wigmore on Evidence: 

The failure to bring before the tribunal some circumstance, document or witness, when either the party himself or 
his opponent claims that the facts would thereby be elucidated, serves to indicate, as the most natural inference, that 
the party fears to do so, and this fear is some evidence that the circumstance or document or witness, if brought, 
would have exposed facts unfavourable to the party. These inferences, to be sure, cannot fairly be made except 
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upon certain conditions; and they are also open always to explanation by circumstances which make some other 
hypothesis a more natural one than the party’s fear of exposure. But the propriety of such an inference in general is 
not doubted. 

[Citations omitted] 

 
107      The Court found that the Plaintiff could have called the designer as a witness, or introduced her evidence by way of 
commission or Letters Rogatory, and that it was also reasonable to expect the Plaintiff to have obtained information about the 
date of the design’s creation when it obtained the rights. Therefore, the Court drew a negative inference as requested by the 
Defendant. 
 
108      In a footnote at paragraph 26 of Milliken, above, Justice Tremblay-Lamer cited the following authorities for the “well 
established rule that an adverse inference may be drawn if, without reasonable explanation, a party fails to adduce evidence 
available to him which could have resolved the issue”: Murray v. Saskatoon (City) (No. 2) (1951), 4 W.W.R. (N.S.) 234 
(Sask. C.A.); Levesque v. Comeau, [1970] S.C.R. 1010 (S.C.C.); Adrian Keane, The Modern Law of Evidence, 3d ed. 
(London: Butterworths, 1995) at 13; Colin Tapper, Cross on Evidence, 8th ed. (London: Butterworths, 1995) at 38-40 (cited 
to the 12th edition hereinafter); John Sopinka & Sidney N. Lederman, The Law of Evidence in Civil Cases (Toronto: 
Butterworths, 1974) at 535-537; Stanley Schiff, Evidence in the Litigation Process, vol. 1, 4th ed. (Toronto: Carswell, 1993) 
at 452. 
 
109      These authorities suggest to me that context is important in determining whether a negative inference can be drawn 
from the failure of a party to present evidence uniquely within its possession, or to put forward a witness whose testimony 
could be expected to help its cause. As Tapper explains the concept, its main import in civil cases is that the failure to answer 
evidence put forward by the other party without a good explanation, when the means of answering that evidence seem to be 
within the party’s control, can turn inconclusive evidence (or a prima facie case) into strong evidence: 

Very soon after the parties were enabled to testify in most civil cases by the Evidence Act 1851, Alderson B recognized 
that the failure of one of them to deny a fact that it is in his power to deny ‘gives colour to the evidence against him’... 
[I]n Halford v Brookes [[1991] 3 All ER 59, [1991] WLR 428, CA], it was argued that the effect was... to make it clear 
that a party to civil proceedings enjoyed no right of silence, and that inferences could be drawn even more readily in 
civil proceedings. The strength of such inference was examined by the House of Lords in R v IRC, ex p TC Coombs & 
Co [[1991] 2 AC 283, [1991] 3 All ER 623]: 

In our legal system generally, the silence of one party in face of the other party’s evidence may convert that 
evidence into proof in relation to matters which are, or are likely to be, within the knowledge of the client party and 
about which that party could be expected to give evidence. Thus, depending on the circumstances, a prima facie 
case may become a strong or even an overwhelming case. But, if the silent party’s failure to give evidence (or to 
give the necessary evidence) can be credibly explained, even if not entirely justified, the effect of his silence in 
favour of the other party may be either reduced or nullified. 

This makes it clear, first, that a prima facie case must be established; second, that it applies to partial as well as total 
failure to testify; and third, that the inference may be rebutted by a plausible explanation for silence. The effect can be to 
convert a prima facie case into proof of even the most serious matter, such as murder or equitable fraud, or one having 
very serious consequences, such as a child being taken into care... 

[Colin Tapper, Cross & Tapper on Evidence, 12th ed (Oxford: Oxford University Press, 2010) at 40-41.] 

 
110      Keane also emphasizes that this type of inference can strengthen the evidence introduced by the other party (even 
weak evidence), but cannot make up for the absence of evidence on a point: 

In civil cases, one party’s failure to give evidence or call witnesses may justify the court in drawing all reasonable 
inferences from the evidence which has been given by his opponent as to what the facts are which the first party chose to 
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withhold. Thus adverse inferences have been drawn from the unexplained absence of witnesses who were apparently 
available and whose evidence was crucial to the case. In Wisniewski v Central Manchester Health Authority [[1992] 
Lloyd’s Rep Med 223] Brooke LJ derived the following principles from the authorities on the point. 

1. In certain circumstances a court may be entitled to draw adverse inferences from the absence or silence of a 
witness who might be expected to have material evidence to give on an issue in the action. 

2. If a court is willing to draw such inferences they may go to strengthen the evidence adduced on that issue by the 
other party or to weaken the evidence, if any, adduced by the party who might reasonably have been expected to 
call the witness. 

3. There must, however, have been some evidence, however weak, adduced by the former on the matter in question 
before the court is entitled to draw the desired inference: in other words, there must be a case to answer on that 
issue. 

4. If the reason for the witness’s absence or silence satisfies the court then no such adverse inference may be drawn. 
If, on the other hand, there is some credible explanation given, even if it is not wholly satisfactory, the potentially 
detrimental effect of his/her absence or silence may be reduced or nullified. 

[Adrian Keane, James Griffiths & Paul McKeown, The Modern Law of Evidence, 8th ed (Oxford: Oxford University 
Press, 2010) at 14-15, emphasis added] 

 
111      The other case cited by the Applicant, Hoffman, above, seems less helpful to their cause. In that case, the defendant, a 
generic drug distributor, had an obligation to pay royalties to the plaintiff until the Plaintiff’s four patents relating to the 
manufacture of the drug Diazepam expired, unless they were no longer in use. The Defendant paid royalties until the third 
patent expired, but then stopped, claiming that the process protected by the fourth patent was not used by its manufacturer (a 
third company located in Italy). 
 
112      A string of letters between the parties followed. The Defendant claimed its manufacturer had assured it the process 
protected by the fourth patent was not in use. The Plaintiff demanded disclosure of the Defendant’s manufacturer’s process. 
The Defendant’s manufacturer declined to disclose their process, but gave further assurances. The Plaintiff somehow got hold 
of what it claimed was the Defendant’s manufacturer’s process, and expressed the view that it infringed their patent. The 
Defendant asked the Plaintiff to disclose the purported information about its manufacturer’s process, so that it could verify it 
and determine if the patent was indeed infringed. The Plaintiff responded that this would inappropriately shift the burden of 
proof: it was for the Defendant to demonstrate that it was not infringing the patent. The Defendant asked its distributor to 
disclose its process directly to (and only to) the Defendant’s solicitor (and not to the Defendant or the Plaintiff or its 
solicitor). It appears that no further evidence was introduced on the question. 
 
113      The Court found that the issue was “clearly upon whom falls the burden of proof” (at para 15). In the circumstances, 
the Defendant had to rebut an evidentiary presumption set out in the Patent Act stating that any substance with the same 
chemical composition would, in the absence of proof to the contrary, be deemed to have been produced through the patented 
process. Since the Defendant provided proof to the contrary, the Court found “as a fact that the diazepam imported by the 
defendant... and sold by it... was produced by the plaintiff’s patented process and is therefore subject to the royalty 
payments...” (at para 22). The Court then provided the following additional analysis, which pointed to the same conclusion: 

[23] Relying upon the authority of Pleet v. Canadian Northern Quebec R. W. Co. (1921), 50 O.L.R. 223, 64 D.L.R. 316, 
26 C.R.C. 227 (Ont. C.A.); affirmed [1923] 4 D.L.R. 1112, 26 C.R.C. 238 (S.C.C.), and Toronto Auer Light Co., Ltd. et 
al. v. Colling (1898), 31 O.R. 18 (Div. Ct.), the plaintiff contends that quite apart from s. 41(2) of the Patent Act, at 
common law the rule has always been that when the subject-matter of an allegation lies particularly within the 
knowledge of one of the parties that party must prove it, whether it be of an affirmative or negative character. 

[24] Therefore, in a case such as this where the plaintiff holds a process patent and the defendant is granted a 
compulsory licence, the onus shifts to the defendant to show that the supplier he selects abroad does not use the 
plaintiff’s patented process. The defendant of the two parties involved is the only one having any real opportunity of 
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determining the actual foreign process being employed. This is particularly so as the defendant and its solicitor 
instructed the foreign supplier not to divulge any information on its manufacturing process to the plaintiff’s solicitor. 

[emphasis added] 

 
114      Despite the somewhat confusing phrase “the onus shifts to the defendant” in para 24, the common law rule cited was 
not employed to alter the statutory presumption (or burden of proof) in Hoffman. On the contrary, that presumption was the 
decisive factor in the case. 
 
115      In view of the authorities described above, it is clear that the actual evidence introduced by the parties, as well as their 
respective burdens of proof in the matter at hand, are key considerations for the Court in determining whether the adverse 
inference proposed by the Applicant in the present case should be drawn. In addition, on the particular facts of this case, the 
Court must consider what information the Respondent was bound to provide by operation of the rules governing 
cross-examination on an affidavit and disclosure in an application more generally. 
 
Adverse inference provided for in Rule 81(2) 
 

116      In addition to the common law rule cited by the Applicant, on the facts of this case, it is also appropriate to consider 
the effect of Rule 81(2) of the Federal Court Rules, SOR/98-106. Rule 81 provides as follows: 

Content of affidavits 

81. (1) Affidavits shall be confined to facts within the deponent’s personal knowledge except on motions, other than 
motions for summary judgment or summary trial, in which statements as to the deponent’s belief, with the grounds for 
it, may be included. 

Affidavits on belief 

(2) Where an affidavit is made on belief, an adverse inference may be drawn from the failure of a party to provide 
evidence of persons having personal knowledge of material facts. 

[emphasis added] 

 
117      Saunders, Rennie and Garton suggest that this Rule does not necessarily preclude the admission of hearsay evidence 
through an affidavit, which may be permissible according to the principled approach to the admission of hearsay evidence 
(see Ethier v. Royal Canadian Mounted Police Commissioner, [1993] 2 F.C. 659, 151 N.R. 374 (Fed. C.A.)). However, an 
adverse inference can be drawn where hearsay evidence is introduced instead of first-hand evidence and no adequate 
explanation is provided for why the best evidence is not available: Brian J. Saunders, Donald J Rennie & Graham Garton, 
Federal Courts Practice 2014 (Toronto: Thomson Reuters, 2013) at 417. 
 
118      The rationale for the Rule is “that the evidence contained in an affidavit must be able to be tested during a 
cross-examination of the affiant”: Bressette v. Kettle & Stony Point First Nations Band Council, [1997] F.C.J. No. 1130 (Fed. 
T.D.) at para 3, (1997), 137 F.T.R. 189 (Fed. T.D.). The introduction of hearsay evidence through affidavits presents an 
obvious problem for the opposing party, because the value of any cross-examination on that evidence will be severely 
limited. The affiant knows only what they have been told, and as discussed below, a witness being cross-examined on an 
affidavit has no obligation to seek further information in response to questions (i.e. to “inform” him or herself). 
 
119      Where better evidence is available, it will be difficult to claim that the evidence meets the requirement of “necessity” 
for the admission of hearsay evidence based on the principled approach, which requires reliability and necessity: see Polo 
Ralph Lauren Corp. v. United States Polo Assn., [2000] F.C.J. No. 1472 (Fed. C.A.) at para 10, (2000), 286 N.R. 282 (Fed. 
C.A.) [United States Polo]. Where such evidence is admissible, the “adverse inference” referred to in Rule 81(2) may affect 
the weight to be accorded to the affidavit: see Lumonics Research Ltd. v. Gould, [1983] 2 F.C. 360 (Fed. C.A.); Tataskweyak 
Cree Nation v. Sinclair, 2007 FC 1107 (F.C.) at paras 26-28. 
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What was the Applicant’s onus? 
 

120      Hughes states that in the context of expungement proceedings: 

Throughout the proceedings, the onus lies on the party attacking the registration to show that it should be expunged; the 
mark is presumed to be valid; that presumption is not a strong one and simply means that some evidence must be lead 
which the Court must weigh. 

[Hughes on Trade Marks, above, at p. 818, footnotes omitted] 

See also Kelly Gill, Fox on Canadian Law of Trade-Marks and Unfair Competition, 4th ed (looseleaf) (Toronto: Carswell, 
2002, updated January 2014) at 11-37-11-39 [Fox on Trade-Marks]. 
 
121      In Bodum USA, above, Justice Mosley expressed this burden as follows: 

[20] A presumption of validity applies to the registration with the burden of proving the contrary resting on the opposing 
party based on the right to exclusive use set out in s 19 of the Act: General Motors of Canada v Décarie Motors Inc, 
[2001] 1 FC 665, 9 C.P.R. (4th) 368 (CA) at para 31. But the presumption is “weakly worded”. It means simply that an 
application for expungement will succeed only if an examination of all of the evidence establishes that the trade-mark 
was not registrable at the relevant time: Cheaptickets and Travel Inc v Emall.ca Inc et al, 2008 FCA 50 at para. 12. 

 
122      The Cheaptickets case referred to by Justice Mosley makes it clear that the presumption is a weak one indeed, adding 
little to the usual requirement for the attacking party to substantiate their case (Cheaptickets, above, at paras 10-12. See also 
Apotex Inc. v. Canada (Registrar of Trade Marks), 2010 FCA 313 (F.C.A.) at para 5 [Apotex (2010)]. 
 
123      In the present matter, because of s. 17(2) of the Act, the Applicant’s onus to establish its case includes the 
requirement to show that the Respondent had knowledge of the Applicant’s use of a confusing mark when they adopted the 
Athletic Club Trade-mark: see Bousquet v. Barmish Inc., [1991] F.C.J. No. 813, 48 F.T.R. 122 (Fed. T.D.), aff’d [1993] 
F.C.J. No. 34, 150 N.R. 234 (Fed. C.A.). Hughes expresses this as follows: 

Where it is alleged that a person applied to register a trade-mark used by another, proceedings to expunge on this basis 
must be brought within five years of registration, failing which, the party moving to expunge bears a burden of proving 
both use and knowledge of that use by the registrant at the time of application... 

[Hughes on Trade Marks, above, at p. 606, footnotes omitted] 

 
124      In some cases, the Court may be willing to infer such knowledge based on the facts established on the record, such as 
the Respondent’s knowledge of the market and/or the prominence of the Applicant’s trademark or trade name in that market: 
see Bodum USA, above, at para 153. 
 
Respondent’s obligations to disclose information or documents and respond to questions posed during cross-examination 
on affidavits 
 

125      While the Applicant bears the onus to prove knowledge on the part of the Respondent of the prior use of a confusing 
mark, it is also necessary to consider what obligation, if any, the Respondent had to disclose information on this point during 
the course of the application. 
 
126      Expungement proceedings can be pursued as an application or, if further relief beyond striking or amending the 
registration is sought, as an application or an action: Act, s. 58. Since the Applicant in this case seeks a prohibition on all 
future use by the Respondent of the Athletic Club Trademark, it would appear that both options were available. 
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127      The Applicant filed a notice of application rather than a statement of claim, which provides the benefit of a more 
expeditious proceeding, but it also means more limited opportunities to compel the opposing party to disclose evidence (see 
Sierra Club of Canada v. Canada (Minister of Finance), [1999] F.C.J. No. 306 (Fed. T.D.) at para 14, (1999), 163 F.T.R. 109 
(Fed. T.D.) [Sierra Club]). Thus, the Applicant “cannot expect to be able to make his case out of the mouth of the 
respondent”: Merck Frosst Canada Inc. v. Canada (Minister of National Health & Welfare), [1994] F.C.J. No. 662 (Fed. 
C.A.) at para 26, (1994), 169 N.R. 342 (Fed. C.A.) [Merck (1994)]; Eli Lilly Canada Inc. v. Apotex Inc., 2007 FC 455 (F.C.). 
 
128      Neither, however, is an applicant completely deprived of an opportunity to compel the opposing party to disclose 
documents or answer questions relevant to the issues and the evidence. It is true that a party cannot compel another party to 
file an affidavit: Nourhaghighi v. Canada (Minister of Citizenship & Immigration), 2003 FC 1350 (F.C.) at para 20. 
However, should the responding party choose to introduce evidence by way of affidavits (which it may need to do in order to 
effectively respond to the application), the Rules provide an opportunity to cross-examine on those affidavits (Rules 83 to 
86), and to require affiants to produce certain relevant documents at those examinations (Rules 91 and 94). 
 
129      Thus the Court must look at what answers the Respondent was required to give, on what basis, and what documents if 
any it was required to disclose. 
 
Obligation to answer fair and legally relevant questions within the scope of the cross-examination 
 

130      The scope of cross-examination on an affidavit has long been contentious, and the Court’s answer to the question has 
varied over time (see Maheu v. IMS Health Canada, [2003] F.C.J. No. 902 (Fed. T.D.) at para 5, (2003), 234 F.T.R. 277 
(Fed. T.D.) [Maheu]). Most often cited is Justice Hugessen’s analysis in Merck Frosst Canada Inc. v. Canada (Minister of 
Health), [1997] F.C.J. No. 1847 (Fed. T.D.) at paras 4-8, (1997), 146 F.T.R. 249 (Fed. T.D.) [Merck (1997)]: 

[4] It is well to start with some elementary principles. Cross-examination is not examination for discovery and differs 
from examination for discovery in several important respects. In particular: 

a) the person examined is a witness not a party; 

b) answers given are evidence not admissions; 

c) absence of knowledge is an acceptable answer; the witness cannot be required to inform him or herself; 

d) production of documents can only be required on the same basis as for any other witness i.e. if the witness has 
the custody or control of the document; 

e) the rules of relevance are more limited. 

[5] Since the objections which have given rise to the motions before me are virtually all based upon relevance, I turn, at 
once, to that subject. 

[6] For present purposes, I think it is useful to look at relevance as being of two sorts: formal relevance and legal 
relevance. 

[7] Formal relevance is determined by reference to the issues of fact which separate the parties. In an action those issues 
are defined by the pleadings, but in an application for judicial review, where there are no pleadings (the notice of motion 
itself being required to set out only the legal as opposed to the factual grounds for seeking review), the issues are defined 
by the affidavits which are filed by the parties. Thus, cross-examination of the deponents of an affidavit is limited to 
those facts sworn to by the deponent and the deponent of any other affidavits filed in the proceeding. 

[8] Over and above formal relevance, however, questions on cross-examination must also meet the requirement of legal 
relevance. Even when a fact has been sworn to in the proceding, it does not have legal relevance unless its existence or 
non-existence can assist in determining whether or not the remedy sought can be granted. (I leave aside questions aimed 
at attacking the witness’s personal credibility which are in a class by themselves). Thus, to take a simple example, where 
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a deponent sets out his or her name and address, as many do, it would be a very rare case where questions on those 
matters would have legal relevance, that is to say, have any possible bearing on the outcome of the litigation. 

[emphasis added] 

 
131      The Federal Court of Appeal has affirmed this decision without commenting on the proper scope of 
cross-examination on an affidavit (Merck Frosst Canada Inc. v. Canada (Minister of Health), [1999] F.C.J. No. 1536, 249 
N.R. 15 (Fed. C.A.)), and has cited these principles with approval on other occasions (see Assoc. des Crabiers Acadiens Inc. 
c. Canada (Procureur général), 2009 FCA 357 (F.C.A.) at para 38; Simpson Strong-Tie Co. v. Peak Innovations Inc., 2009 
FCA 266 (F.C.A.) at para 8 [Simpson Strong-Tie]). 
 
132      Justice Hugessen’s description of “factual” relevance as “facts sworn to by the deponent and the deponent of any 
other affidavits filed in the proceeding” is broader than some earlier articulations (see Goodwin v. Canada (Attorney General) 
(October 6, 2004), Doc. T-486-04 (F.C.) [Goodwin] and Merck (1994), above: matters arising from the affidavit itself as well 
as questions going to the credibility of the affiant), and narrower than others (see Almrei, Re, 2009 FC 3 (F.C.) at para 71: 
“cross-examination is not restricted to the “four corners” of the affidavit so long as it is relevant, fair and directed to an issue 
in the proceeding or to the credibility of the applicant”). However, there seems to be a consensus that “[a]n affiant who 
swears to certain matters should not be protected from fair cross-examination on the very information he volunteers in his 
affidavit,” and “should submit to cross-examination not only on matters set forth in his affidavit, but also to those collateral 
questions which arise from his answers”: Merck Frosst Canada Inc. v. Canada (Minister of National Health & Welfare), 
[1996] F.C.J. No. 1038 (Fed. T.D.) at para 9, (1996), 69 C.P.R. (3d) 49 (Fed. T.D.) [Merck (1996)], quoting Wyeth-Ayerst 
Canada Inc. v. Canada (Minister of National Health & Welfare) (1995), 60 C.P.R. (3d) 225 (Fed. T.D.). 
 
133      However the proper scope of cross-examination on an affidavit is defined, the affiant is required to answer fair and 
legally relevant questions that come within that scope (Merck (1996), above). 
 
Obligation to fulfill undertakings, but no obligation to make them 
 

134      There is also an obligation to answer questions a party undertakes to answer during the course of the 
cross-examination (Maheu, above, at para 11; Bruno v. Canada (Attorney General), 2003 FC 1281 (F.C.) at para 5 [Bruno]). 
However, the witness is under no obligation to make such undertakings, or to answer questions that were merely taken under 
advisement, as stated in Bruno, above, at para 5: 

[5] As to the “undertakings” refused or taken under advisement at the cross-examination, it does not matter in my view 
whether a partial answer was later given or what reasons were given by the Respondents for refusing to provide answers. 
I subscribe fully to that part of the reasons for order given by Justice Hugessen in Merck Frosst Canada Inc. v. Canada 
(Minister of Health), [1997] F.C.J. No. 1847, where he states as one of the distinguishing features between 
cross-examinations and examinations for discovery that “absence of knowledge is an acceptable answer: the witness 
cannot be required to inform him or herself”. Undertakings are no more than an agreement by a party that it will inform 
itself in order to provide an answer to a question to which the witness does not know the answer. There is no obligation 
in the context of cross-examinations for a party to give any undertakings whatsoever. The person cross-examined on an 
affidavit is a witness, not a party. If, upon being cross-examined, his or her knowledge if found to be lacking, this may 
go to credibility, to the probative value of the evidence, etc., but it will not justify an obligation to give an undertaking. 
Of course, when a party, being under no obligation to give an undertaking, freely undertakes to provide further answers 
or documents, the undertaking must be honoured. But that is not the case for the specific “undertakings” under 
consideration. 

[emphasis added] 

 
135      Undertakings to disclose documents must also be honoured, and a response to a question taken under advisement can 
constitute an implied undertaking: Autodata Ltd. v. Autodata Solutions Co., 2004 FC 1361 (F.C.) [Autodata]. 
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No obligation to seek out information 
 

136      As the above passage from Bruno also notes, an affiant “cannot be required to inform him or herself,” in contrast to a 
deponent in an examination for discovery, who is obligated to seek out answers to relevant questions to which they do not 
know the answer. While there was some earlier jurisprudence to the opposite effect (see Merck & Co. v. Apotex Inc., [1996] 
F.C.J. No. 405, 110 F.T.R. 155 (Fed. T.D.); Bland v. Canada (National Capital Commission), [1989] F.C.J. No. 542, 29 
F.T.R. 232 (Fed. T.D.); Leesona Corp. v. Reliable Hosiery Mills Ltd. (1974), 14 C.P.R. (2d) 168 (Fed. T.D.)), this now 
appears to be the established view: see Bruno, above, at para 5; Maheu, above, at para 8. The limitations of the affiant’s 
knowledge may affect the credibility of their evidence or the weight given to it, but the witness cannot be compelled to find 
answers that are not within their knowledge: Ward v. Samson Cree Nation No. 444, [2001] F.C.J. No. 1383, 2001 FCT 990 
(Fed. T.D.) at para 3; Trevor Nicholas Construction Co. v. Canada (Minister of Public Works), [2008] F.C.J. No. 377, 2008 
FC 306 (F.C.) at paras 33-34. “I don’t know” is an acceptable response. 
 
137      There has been some suggestion that an affiant who is an “agent” for a corporate party, rather than merely a 
“witness,” might be required to seek additional knowledge: see Royal Bank of Scotland plc v. “Golden Trinity” (The), [2000] 
4 F.C. 211 (Fed. T.D.). However, this precedent has been described as specific to its context and has not been followed: see 
Unitor ASA v. “Seabreeze I” (The), [2001] F.C.J. No. 681, 2001 FCT 416 (Fed. T.D.); Fabi c. Ministre du Revenu national, 
2004 FC 439 (F.C.). 
 
Obligation to disclose documents in connection with a cross-examination 
 

138      Rule 91(2)(a) permits a party who intends to conduct a cross-examination on an affidavit to require the affiant, as part 
of the “direction to attend,” to “produce for inspection at the examination... all documents and other material in that person’s 
possession, power or control that are relevant to the application or motion” (emphasis added). The “possession, power or 
control” requirement relates to the individual affiant, not the party, though in the case of an affiant with a broad scope of 
authority within an organization, the scope of such a requirement may still be quite broad. 
 
139      This disclosure obligation is subject to a motion for relief under Rule 94(2) “if the Court is of the opinion that the 
document or other material requested is irrelevant or, by reason of its nature or the number of documents or amount of 
material requested, it would be unduly onerous to require the person or party to produce it.” The disclosure requirement has 
been interpreted fairly restrictively, including through a narrower interpretation of relevance (see Apotex Inc. v. Eli Lilly & 
Co., 2005 FCA 134 (F.C.A.)), such that parties “cannot expect, nor demand, that the summary process mandated for 
applications will permit them to test every detail of every statement made in affidavits or in cross-examinations against any 
and all documents that may be in the opposing party’s possession”: Simpson Strong-Tie, above, at para 24. 
 
140      While the Court has recognized that less formal communications between counsel in advance of the examination 
could have the same effect as a formal demand through the direction to attend, it has been consistent in insisting that the 
demand must be made in advance of the hearing. There is no mechanism for the Court to order disclosure of documents 
based on requests that are made at, or after, the cross-examination (see Goodwin, above; Bruno, above, at para 6), except 
perhaps where the questioning at the cross-examination lays a foundation for a claim that the documents should have been 
produced in response to the direction to attend (see Simpson Strong-Tie, above, at para 9). As Prothonotary Tabib explained 
in Bruno, above, at para 6: 

[6] ... A party who fails to request production of documents prior to conducting a cross-examination must take the 
witness as he or she is and may not send the witness back to secure or produce documents which were not requested in a 
direction to attend or which the witness does not happen to have in his or her possession at the time of the 
cross-examination. 

 
141      Nor is there any mechanism to require disclosure in advance of the cross-examination (rather than at the 
cross-examination), though cost considerations could arise where a party is “ambushed” with an excessive volume of 
documents at the cross-examination: Sierra Club, above, at paras 10, 14-16, 20. 
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Summary of Respondent’s disclosure obligations 
 

142      Based on the above analysis, it is my view that the Respondent’s disclosure obligations, including the obligations of 
Chuck Kelly to respond to questions posed during cross-examination on his affidavit, can be summarized as follows: 

1. Mr. Kelly was required to answer, at minimum, legally relevant questions arising from his affidavit or bearing on his 
credibility, and possibly questions arising from other affidavits filed in the matter or relevant to one of the legal issues; 

2. Mr. Kelly was required to answer only based on personal knowledge, and had no obligation to “inform himself” by 
making inquiries of others connected to the Respondent’s business; 

3. The Respondent was required to disclose any relevant documents within Mr. Kelly’s “possession, power or control” 
that were requested in advance through the direction to attend or equivalent communications between counsel; and 

4. Mr. Kelly was required to fulfill any undertakings made at the cross-examination to answer relevant questions or 
disclose relevant documents, but had no obligation to make such undertakings or to answer questions merely taken 
under advisement. 

 
Cross examinations regarding the NUANS search and Prothonotary’s order on Applicant’s motion seeking further answers 
and disclosure 
 

143      At the first cross-examination of Mr. Kelly, on March 30, 2012, the Applicant’s counsel presented “for identification 
purposes” a copy of the Articles of Incorporation of the Respondent’s predecessor-in-title, The London Athletic Club Inc., 
along with an attached NUANS search listing similar business names. A NUANS search is a requirement prior to 
incorporation, to verify that the requested business name is available. After determining that Mr. Kelly had no recollection of 
having previously seen this document, the Applicant’s counsel asked Mr. Kelly to undertake to verify whether the NUANS 
search and the Articles of Incorporation were the originals (i.e. true copies) of those documents. The response of the 
Respondent’s counsel was somewhat ambiguous with respect to whether an undertaking was being made or the matter was 
being taken under advisement, but it is marked as advisement No. 7 in the transcript of the Cross-Examination and the 
Respondent’s responses to undertakings: see Applicant’s Record, Vol. 10, Tab 14, p. 3195 and Vol. 11, Tab 15, p. 3470. The 
relevant exchange was as follows: 

By Mr. Miller: 

Q. I am showing the Witness the original Articles of Incorporation and NUANS search for the London Athletic 
Club Inc. dated June 25th, 1997. I obtained it to try to expedite matters because otherwise I would have asked for 
an undertaking for its production, give the Witness the opportunity to review it. He has indicated to me that he has 
access to the records fo the various clubs. “This” being the first. I would like to mark it as the second Exhibit. 

Mr. Adams: Chuck, have you seen this before? Have you seen this Exhibit? Have you seen a document like this 
before go into the records? 

The Witness: You know what, I am not saying I did not. It does not ring a bell looking at this. 

Mr. Miller: That’s fair. If you want to mark it for identification purposes today... 

Mr. Adams: Yes. 

Mr. Miller: ... that is fine. However, I am then going to ask for an undertaking that that in fact is the original 
NUANS search and Articles of Incorporation. 

Mr. Adams: Yes. We will do that. We will take it under advisement and verify this. 
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144      The Respondent replied in its responses to undertakings that “whether or not the NUANS search shown for 
identification is the original cannot be verified by the Respondent...,” and provided further information explaining this 
response. The full response was as follows (see Applicant’s Record, pp. 3470-71): 

• None of Alan Quesnel, David Wu, Chuck Kelly or any officers or directors of the Respondent, its predecessors in title 
or subsidiaries received a copy of or reviewed the NUANS search at the time of incorporation or before they or their 
companies began using the trademark THE ATHLETIC CLUB & DESIGN. Accordingly, whether or not the NUANS 
search shown for identification is the original cannot be verified by the Respondent, Alan Quesnel, David Wu, Chuck 
Kelly or any of the predecessors-in-title or subsidiaries. Furthermore, the minute books of The Athletic Club do not have 
any copies or originals of the NUANS search, so it could not be verified if the NUANS search submitted for 
identification is the original. 

• Alan Quesnel and David Wu signed the Articles of Incorporation on the advice from their lawyer at the time when 
signing a variety of documents. The NUANS search was never brought to their attention. 

• The Articles of Incorporation appear to be a copy of the originals and there is no reason to believe it is not a copy of 
the original. 

 
145      The Applicant was dissatisfied with this response, and brought a motion seeking further answers and disclosure from 
the Respondent. The Applicant also sought authorization for the solicitor who filed the Articles of Incorporation to file an 
affidavit and to testify in court, and an order granting leave to serve a subpoena on that solicitor. Prothonotary Tabib dealt 
with this motion in an order dated August 10, 2012. 
 
146      As to whether the Respondent had provided a proper response to the advisement/undertaking, and whether the Court 
should compel a further response from the Respondent or testimony or documents from the incorporating solicitor, 
Prothonotary Tabib provided the following analysis: 

The Applicant does not like the inconclusive answer it got as to the conformity of the NUANS search. It likes the 
justification provided even less. It says the undertaking has not been fulfilled, and that Mr. Kelly should go back and 
seek other avenues of verification, namely, by asking Mr. Corrent or by obtaining his own copy from ONCORP or 
Service Ontario. It says that the justification should be struck, because it goes beyond what was asked and is 
self-serving. 

I cannot agree. The request for an undertaking did not specify the means Mr. Kelly should use to effect his verification. 
To the extent the answer as provided is indicative of what Mr. Kelly has done, it would show that he has asked Mr. 
Quesnel, Mr. Wu and all other officers and directors of the relevant companies whether they recognized the NUANS 
search, and was advised that they had not seen it at the relevant time, were not made aware of it and did not get a copy 
of it. It would also show that Mr. Kelly reviewed the minute books of The Athletic Club and did not find the NUANS 
search. These two obvious modes of verification cannot be faulted. Nor can the answer, providing the result of these 
modes of verification, be faulted. 

The first issue to be determined here, therefore, is whether the answer provided is sufficient, or whether Mr. Kelly 
should be required to make the further enquiries suggested by the Applicant in an attempt to verify the authenticity of 
the NUANS search. 

Although a witness being cross-examined on an affidavit has no obligation to undertake to make enquiries to provide 
answers to which he or she does not know the answer, undertakings freely given must be honoured (see Merck Frosst 
Canada Inc. v Canada (Minister of Health), [1997] FCJ No 1847, and Autodata Ltd. v Autodata Solutions Co., 2004 FC 
1361). That said, an undertaking, when given, does not bind the witness to provide an answer at all costs, but to take 
reasonable means to provide an answer. Where, as here, the parties do not stipulate or agree as to the steps the witness is 
to take in his or her efforts to provide an answer, what is reasonable in the circumstances must be ascertained on a case 
by case basis. 

In the circumstances, I do not consider it reasonable to require the witness to make enquiries of third parties in order to 
ascertain the authenticity of the NUANS search. The NUANS search is not a document authored by the Respondent, or 
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introduced by it as a basis for its defense. It is not even a document regularly introduced by the Applicant, the 
authenticity of which is spuriously contested by the Respondent. It was presented by the Applicant’s counsel to the 
witness in the course of cross-examinations without prior notice, in an attempt to repair a perceived gap in its evidence. 
Even pursuant to an undertaking freely given, there are limits to a party’s obligation to make enquiries and obtain 
information from sources outside its own organization to allow its opponent to verify or introduce evidence which it 
could have done independently. 

[emphasis added] 

 
147      Prothonotary Tabib appears to have been concerned not to impose obligations regarding responses to undertakings 
that were too disconnected from the principles that guide cross-examination on an affidavit to begin with. This seems a 
legitimate concern to me: if a party cannot compel an affiant to inform herself or disclose documents in response to questions 
asked at the cross-examination itself, does an undertaking (or an implied undertaking through a response) suddenly transform 
the process into full-blown discovery? At the same time, the jurisprudence outlined above is clear that parties must honour 
their undertakings to respond to questions or disclose documents. The Autodata case referred to (also decided by 
Prothonotary Tabib) provides the following analysis regarding how these competing considerations are to be balanced: 

[17] The Applicant goes on to argue that it is not required to accept the Respondent’s “bald” assertions in response to 
the undertaking that there has been no transfer of goodwill or intellectual properties, that it is entitled to test those 
assertions and that in so doing, disclosure of the entire share purchase agreement would provide clarification or lead to 
further areas of inquiry. 

[18] The language of the Applicant’s argument is the language of discovery. Certainly, if this proceeding were an action 
and the question had been posed in discovery, I would agree that the entire share purchase agreement is relevant, as it 
may lead to a train of further inquiry on relevant issues, and that a request for its disclosure is a proper follow-up 
request. 

[19] However, a cross-examination on affidavit is not a discovery, and an application is not an action. An application is 
meant to proceed expeditiously, in summary fashion. For that reason, discoveries are not contemplated in applications. 
Parties cannot expect, nor demand, that the summary process mandated for applications will permit them to test every 
detail of every statement made in affidavits or in cross-examinations against any and all documents that may be in the 
opposing party’s possession. If a party is not required to “accept” a witness’ bald assertion in cross-examination, it is 
however limited in its endeavours to test that assertion to the questions it may put to the witness and the witness’ 
answers in the course of the cross-examination. To the extent documents exist that can buttress or contradict the witness’ 
assertion, production may only be enforced if they have been listed, or sufficiently identified, in a direction to attend 
duly served pursuant to Rule 91(2)(c) (see Bruno v. Canada (Attorney General), [2003] F.C.J. 1604). I reiterate: a 
cross-examination on an affidavit is the direct testimonial evidence of the witness, not a discovery of the party. 
Accordingly, counsel would be well-advised to approach a cross-examination on affidavit with the same circumspection 
as they would approach any cross-examination, lest they invite the same kind of “bald assertion” as the Respondent now 
bemoans, and be left having to attack the witness’ credibility or the weight to be given to the testimony as the sole 
means of countering the assertion. 

[emphasis added] 

 
148      While rejecting the Applicant’s assertion that the Respondent was obligated to make inquiries of its former solicitor 
to determine if the NUANS search presented for identification was a copy of the original, Prothonotary Tabib agreed with the 
Applicant that the Respondent’s response put at issue whether the NUANS search was communicated to the Respondent’s 
principals by that solicitor. She thus confirmed that privilege had been waived on this narrow point (though not with respect 
to any legal advice provided), and that further cross-examination could be conducted. 
 
149      Regarding whether the Applicant should be permitted to file further evidence or compel the solicitor who handled the 
Respondent’s incorporation to testify, Prothonotary Tabib found as follows: 

Finally, that part of the Applicant’s motion seeking to serve or file an additional affidavit from Mr. Corrent or adducing 
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his evidence orally at the hearing must fail. A party may not split its case by adducing, after the start of 
cross-examinations, evidence which it could and should have adduced earlier (see Atlantic Engraving Ltd. v. LaPointe 
Rosenstein, 2001 FCT 1279, [2001] F.C.J. No. 1757 (Fed. T.D.)). 

 
150      A further cross-examination of Mr. Kelly occurred on August 24, 2012. Mr. Kelly stated that he had asked Alan 
Quesnel and David Wu whether they had seen the NUANS search, and both indicated that they had not (Applicant’s Record, 
p. 3513, question 966). He stated that he had verified that the NUANS search was not in the Respondent’s minute books, but 
did not otherwise attempt to obtain a copy of the original search (ibid, questions 980-983). He did not contact the former 
solicitor (ibid, question 999), and did not attempt to obtain a copy from the Ontario Government Archives (ibid, question 
1004). 
 
151      The Applicant’s counsel requested a number of undertakings, including whether Mr. Quesnel or Mr. Wu was 
generally aware at the time of the incorporation that a NUANS search was a requirement and whether they had previously 
incorporated any other companies. The Applicant also sought undertakings for the disclosure of a broad range of documents, 
including those signed at the time of the incorporation of The London Athletic Club and each of the Respondent’s other 
subsidiaries and the file of the solicitors who conducted the registration of the Trade-mark (who are also counsel in this 
matter), redacted to remove any legal advice provided. 
 
152      The Respondent refused most of these undertakings, asserting that they were out of scope or not relevant, pertained in 
some cases to privileged information, and that there was no need for Mr. Kelly to conduct research for the Applicant. The 
Respondent did, however, provide a response to the question of whether Mr. Quesnel and Mr. Wu were generally aware of 
the requirement to conduct a NUANS search before incorporating: 

No. Alan Quesnel and David Wu were not generally aware of the requirements of the NUANS Searches before 
incorporating. The NUANS Search referred to in the Order of August 10, 2012 was not communicated to the 
corporation or its principals or shareholders. 

 
Other evidence regarding the Respondent’s prior knowledge of the Applicant or its trade-marks / trade name 
 

153      The disputed fact in question is whether the Respondent had prior knowledge of the Applicant and its trade-marks or 
trade name before adopting The Athletic Club Trade-mark. In this regard, Mr. Kelly stated the following in his second 
affidavit, sworn January 21, 2012: 

19. When Alan Quesnel began using and licensing the use of the trade-mark THE ATHLETIC CLUB & DESIGN in 
1997, he was not aware of the Applicant or any of the Applicant’s trade-marks or trade-names. I am aware of this fact 
not only because Alan Quesnel has personally advised me but also because I was with Alan Quesnel the first time the 
Applicant and the Applicant’s trade-marks and trade-names came to his attention. 

 
154      Arguably, the only portion of this evidence that is admissible and could potentially be relied upon by the Court is Mr. 
Kelly’s statement that he was “with” Mr. Quesnel when he learned about the OAC trade-marks and trade names. The 
admissibility of even this statement is questionable, and even if admissible its probative value is, in my view, almost zero. 
 
155      The Court of Appeal in United States Polo, above, at paras 10-11 found that that trial judge erred in referring to and 
relying upon affidavit evidence based on information and belief where the necessity of using hearsay evidence rather than 
first-hand evidence was not established. While Mr. Kelly asserted in cross-examination that Mr. Quesnel was often out of the 
country, this is not a persuasive reason for why he did not file an affidavit. Based on the record, it seems clear that both Mr. 
Quesnel and Mr. Wu could have provided affidavits. As such, there was no necessity for Mr. Kelly to provide hearsay 
evidence about their knowledge or lack of knowledge of the Applicant and its trade-mark / trade name when they 
incorporated The London Athletic Club Inc. and began using the Athletic Club Trade-mark. The Respondent could have 
introduced first-hand evidence on this point had it chosen to do so. 
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156      Mr. Kelly attests that he was with Mr. Quesnel when the latter first learned of the Applicant’s existence, but he does 
not tell us what facts led him to the conclusion that Mr. Quesnel was not previously aware of the Applicant. If it was a 
statement by Mr. Quesnel to this effect, this too would be hearsay and inadmissible. The fact remains that it is Mr. Quesnel’s 
state of mind (whether he was learning of the Applicant for the first time) that is of interest in this scenario, and nothing Mr. 
Kelly says in his affidavit sheds any real light on that. 
 
Should an adverse inference be drawn? 
 

157      There is no question in my view that the Respondent declined to introduce the best available evidence regarding its 
principals’ knowledge of the Applicant and its trade-mark / trade name at the relevant time (first-hand evidence from those 
principals themselves). It chose to rely instead on hearsay evidence from Mr. Kelly, who was not involved with the 
Respondent company at the time. This puts the Applicant at a disadvantage in terms of testing the Respondent’s evidence. As 
became very clear during Mr. Kelly’s cross-examinations, he had no personal knowledge on this point and could only relay 
the answers to the very narrow questions he had posed to Mr. Quesnel and Mr. Wu. 
 
158      On the issue of the NUANS search specifically, the Respondent properly notes that this was not raised by the 
Applicant until the cross-examination of Mr. Kelly, when all of the evidence had already been submitted. As such, the 
Applicant cannot now complain that the Respondent did not enter first-hand evidence by Mr. Quesnel or Mr. Wu on that 
point. 
 
159      The bigger problem for the Applicant, however, is that the Applicant bore the burden of proving that the Respondent 
had knowledge of the prior use of a confusing trade-mark or trade name. The Applicant has not provided any evidence — 
even weak evidence — that the Respondent knew of the Applicant’s use of a confusing trade-mark or trade name when it 
adopted the Athletic Club Trade-mark in 1997. It did not introduce the NUANS search into evidence through its own 
affidavits, and did not request disclosure of the documents related to the 1997 incorporation through a Direction to Attend in 
advance of Mr. Kelly’s cross-examination. In addition, it failed to present evidence that would allow the Court to infer from 
the context that the Respondent — which at the relevant time was opening a single facility in London, Ontario — must have 
been aware of the Applicant and its trade-mark or trade name (see Bodum USA, above, at para 153). 
 
160      The authorities are clear in my view that while an adverse inference can strengthen weak evidence or turn a prima 
facie case into a conclusive one, it cannot enable the party bearing the burden of proof to overcome a complete lack of 
evidence on the point at issue. There must be a case to answer before the Respondent is required to introduce the best 
evidence or risk an inference that it does not favour their position: Tapper, above, at pp. 40-41; Keane, above, at pp. 14-15. 
The Applicant presented no case for the Respondent to answer on this point, and thus the Court is not entitled to draw an 
adverse inference. Having not presented any evidence of its own, the Applicant should not be surprised that the Respondent 
chose not to put forward evidence by Mr. Quesnel and Mr. Wu on this question and subject them to the resulting 
cross-examination. It had nothing to gain by doing so. 
 
161      The conclusion might be different if the Respondent had failed to comply with some disclosure obligation. However, 
the Applicant has not demonstrated that the Respondent failed to answer any question it was obligated to answer, or failed to 
disclose any document it was required to disclose. As a witness and not a party, Mr. Kelly was not required to inform himself 
for the purposes of answering questions on cross-examination. While the Respondent was required to fulfill undertakings 
made, it was under no obligation to make such undertakings. Prothonotary Tabib has already concluded that the Respondent 
reasonably fulfilled its undertaking to verify whether the NUANS search presented for identification was a true copy of the 
original, and I see no error in that conclusion. Even if this had been verified (for example, through the solicitor or from 
government archives), this would not add anything of substance to the evidence. The request for verification was an 
entry-point for the Applicant to ask follow-up questions about the Respondent’s knowledge of the NUANS search. It has now 
asked those questions and come up empty. 
 
162      Perhaps most crucially, the Applicant failed to follow the proper procedure to require the Respondent to disclose 
relevant documents in its possession in connection with Mr. Kelly’s cross-examination. Mr. Kelly’s affidavit put at issue the 
Respondent’s prior knowledge of the Applicant and its trade name. Thus, it appears the Applicant would have been within its 
rights to demand, through the Direction to Attend, that the Respondent search its records for relevant documents, including 
any NUANS searches associated with its various incorporations. Having failed to do so, there was no mechanism for the 
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Court to require such disclosures based on requests made at or after the cross-examination: see Goodwin, above; Bruno, 
above, at para 6. 
 
163      I do not think, therefore, that the Court can draw a negative inference on the facts of this case. This leaves the Court 
to assess and balance the evidence available on point to decide whether knowledge should be imputed. This is no easy task. 
In Bodum USA, above, Justice Mosley could find imputed knowledge based upon an inference “from the evidence that 
Bodum corporate management, specifically Jørgen Bodum and Carsten Jorgensen knew of the previous use of the term when 
they adopted it as a trade-mark because of their knowledge of the marketplace and concerns expressed to Koen de Winter 
about the BonJour competition.” In the present case, we can only speculate about what Mr. Quesnel and Mr. Wu knew about 
the Applicant and the marketplace, and there is no evidence about what someone said regarding competition. We also have 
Mr. Kelly’s evidence that neither he, Mr. Quesnel, Mr. Wu, nor any officers or directors of the Respondent, its 
predecessors-in-title or subsidiaries “received a copy of or reviewed the NUANS search at the time of incorporation or before 
they or their companies began using the trade mark THE ATHLETIC CLUB & DESIGN,” and that when “Alan Quesnel 
began using and licensing the use of the trade mark The ATHLETIC CLUB & DESIGN in 1997, he was not aware of the 
Applicant or the Applicant’s trade marks or trade names.” I agree with the Applicant that this kind of hearsay response can 
carry little weight, but apart from the general assertion by the Applicant that someone in Mr. Quensel’s position must have 
known about the Applicant, there is really nothing to support an imputed knowledge finding. 
 
Imputed Knowledge Through Lawyer/Agent 
 
Can the solicitor’s knowledge of the NUANS search be imputed to the Respondent’s principals? 
 

164      In Mah v. Wawanesa Mutual Insurance Co., 2013 ABCA 363 (Alta. C.A.) [Mah], the Alberta Court of Appeal 
observed that an agent’s knowledge “is imputed to a principal by courts in two situations: when notice is given to its agent, or 
when the agent gained the knowledge in the course of his duties.” The rationale for this rule was discussed by the Ontario 
Court of Appeal in Durbin v. Monserat Investments Ltd. (1978), 20 O.R. (2d) 181 (Ont. C.A.), at 183, (1978), 87 D.L.R. (3d) 
593 (Ont. C.A.), at 595. The Court observed that the knowledge of an agent is normally imputed to his principal “based on 
the presumption that an agent will communicate his knowledge to his principal, because it is his duty to do so.” 
 
165      A second explanation for the rule is stated by Reynolds; namely, the identity of principal and agent, and the notion 
that “[a] principal should not be able by using an agent to put himself in a better position than that in which he would have 
been if he had dealt personally”: F.M.B. Reynolds, Bowstead and Reynolds on Agency, 18th ed (London: Sweet & Maxwell, 
2006) at 481-82. 
 
166      As Reynolds points out, which principle is seen as the justification for the rule will affect its scope and the exceptions 
to it, and the cases can be difficult to reconcile (Reynolds, above, at 480-82). 
 
167      Nevertheless, Fridman outlines the basic rule and its major exceptions as follows: 

It may be crucial to the relations between a principal and a third party whether the principal was aware of particular 
information. In this respect it has been held that the knowledge of such information possessed by the principal’s agent, 
whether as a result of notice to, or notification of the agent, or acquired by the agent by other means, may be attributed 
to the principal. In two situations, however, such knowledge will not be attributed to the principal. One is when the 
agent has been guilty of fraud or misfeasance vis-à-vis the principal. The other is when the third party with whom the 
agent dealt has notice that the agent will not in fact pass on such knowledge... 

G.H.L. Fridman, Canadian Agency Law, 2d ed (Markham: LexisNexis Canada, 2012) at 216. 

He later qualifies the scope of the rule somewhat as follows: 

For the knowledge of an agent to be attributable to the principal, the knowledge must be relevant to the transaction in 
respect of which the agent is employed and there must be a duty on the agent to communicate the notice to his 
principal... 
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Fridman, above, at 218-19. 

 
168      In this regard, it would appear that it makes no difference whether the agent received formal notification from another 
party or otherwise acquired the relevant knowledge in the course of completing the transaction for which they were engaged: 
Fridman, above, at 218, citing Wilson v. Clarica Life Insurance Co., [2001] B.C.J. No. 2668, 36 C.C.L.I. (3d) 185 (B.C. 
S.C.), at 201, aff’d [2002] 11 W.W.R. 17 (B.C. C.A.); see also Mah, above, at para 13. 
 
169      It is well established that this principle can apply to solicitor-client relationships: Bank of Montreal v. Dresler, 2002 
NBCA 69 (N.B. C.A.) at para 66; John M.M. Troup Ltd. v. Royal Bank, [1962] S.C.R. 487 (S.C.C.); Vescio v. Peterman 
(1999), 45 O.R. (3d) 613, [1999] O.J. No. 4039 (Ont. C.A.); Purdom v. Northern Life Assurance Co., [1928] O.J. No. 91 
(Ont. C.A.) at paras 53-55, (1928), 63 O.L.R. 12 (Ont. C.A.), aff’d (1929), [1930] S.C.R. 119 (S.C.C.). 
 
170      Neither the “fraud or misfeasance” exception nor the exception arising where the third party has notice that the agent 
will not pass the information on to the principal has any application here. However, questions arise from the qualifications 
that “the knowledge must be relevant to the transaction in respect of which the agent is employed and there must be a duty on 
the agent to communicate the notice to his principal.” 
 
171      With respect to the first proposition, Fridman cites Krumm v. Shepard (Municipal District) No.220, [1928] S.C.R. 
487 (S.C.C.) [Krumm]. In Krumm, the Court imputed knowledge to a father that was acquired by his son in the course of 
carrying out the father’s instructions to pay taxes on a parcel of land. The son paid the taxes on his father’s instructions, but 
the municipality inferred that the land had been transferred to the son, and issued the receipt and subsequent assessments in 
the son’s name. The son was aware of this, and the son’s knowledge was imputed to the father. As such, the father’s 
acquiescence to the assessment of the land in the son’s name (and the sending of future notices to the son only) was inferred. 
After the father died, the son neglected to pay the taxes, and the municipality sold the land for back taxes, the father’s estate 
sued the municipality, arguing that it had never received an assessment. The Court held that the son’s knowledge of the 
change was a sufficient defence to the claim. Duff and Smith JJ expressed the matter as follows: 

... Either the father assured himself personally in the usual way, by inspection of the notices, of the accuracy of the 
assessor’s calculation... or... he left that business to the son. The son in either case would know, while, in the first case, 
both would have actual knowledge that the son was the person assessed. The son’s knowledge being knowledge 
acquired in the course of the execution of his duty in this particular transaction, and being material to the transaction, it 
must, for the purpose of considering the legal effect of the transaction itself, be imputed to the father... 

[emphasis added] 

 
172      By contrast, Reynolds cites the case of Wyllie v. Pollen (1863), 32 L.J. Ch. 782, 3 De G.J. & S. 596, 11 W.R. 1081 
(Eng. Ch.) [Wyllie] for the proposition that a principal will not be deemed to have constructive knowledge of a fact known by 
the agent unless it is material to the transaction for which the agent was engaged, such that the agent had a duty to 
communicate it. Thus, where a solicitor acted for a transferee of a mortgage, that solicitor’s knowledge that there were 
charges on title subsequent to that mortgage was not imputed to the principal, because it was not relevant to the transfer (see 
Reynolds, above, at p. 491). 
 
173      The case of Halifax Mortgage Services Ltd. v. Stepsky, [1995] 4 All E.R. 656 (Eng. Ch. Div.) [Stepsky] illustrates the 
second proposition — that there must be a duty on the agent to communicate the notice to his principal. In Stepsky, a law firm 
represented both the borrowers (a husband and wife) and the lender in a second mortgage transaction. Much of the loan was 
used to pay the husband’s business debts rather than for the stated purpose (to buy family shares in a business). The wife 
argued that her repayment obligations should be set aside because the solicitors knew this was the intended use of the funds 
and this knowledge should be imputed to the bank. The Court found that the solicitors’ duty to withdraw from representation 
because a conflict had arisen between the interests of their joint clients superseded and prevented any duty to convey that 
information to the lender. As such, the knowledge could not be imputed to the lender. 
 
174      Magrath v. Collins, [1917] A.J. No. 74 (Alta. S.C.) at para 5, (1917), 37 D.L.R. 611 (Alta. S.C.) states the positive 
form of this proposition: “that notice to an agent is notice to his principal whenever the agent is bound by his duty to his 
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principal to communicate the notice to him.” See also Whitney v. Great Northern Insurance Co., [1917] A.J. No. 76, 32 
D.L.R. 756 (Alta. C.A.), at 760; and Wyllie, above. 
 
175      It seems to me that, in the present case, the Court must ask and decide whether the listing of the Applicant company’s 
name in the NUANS search was material to the transaction for which the solicitor was engaged, and whether he had a duty to 
convey the information to the Respondent’s principals or directors. 
 
176      In my view, there is not sufficient evidence on the record to say that the information was material to the Respondent’s 
incorporation or that such a duty arose, and therefore the Applicant has not established constructive knowledge. The solicitor 
was engaged to incorporate a company — The London Athletic Club Inc. — which at that time was to operate a single 
facility in London, Ontario. There is no suggestion that the existence of a company called the “Ottawa Athletic Club” posed 
any barrier to the incorporation of the Respondent’s predecessor in title, The London Athletic Club Inc. The NUANS search 
the Applicants refer to listed a number of companies using a city name or other descriptor along with the words “athletic 
club” in their name (see Exhibit 2 to Kelly Cross-Examination, Applicant’s Record, Vol. 10 at pp. 3411-3415). Nor is there 
any information that the solicitor was asked to identify or anticipate any future problems that could arise with respect to 
trade-marks or trade names, either in London or with respect to any plans for future locations. In the absence of some 
evidence to the contrary, I conclude that the existence of a company with the name “Ottawa Athletic Club” was not material 
to the incorporation for which the solicitor was retained. This being the case, it is hard to see how the solicitor had a duty to 
specifically draw the Respondent’s principals’ attention to this information. 
 
177      However, even if knowledge of the NUANS search can be imputed to the Respondent’s principals or directors, 
concerns arise regarding whether this could be equated with knowledge of the previous use or making known of a confusing 
trade-mark or trade-name by another party, within the meaning of s. 17(2) of the Act. Simply put, even if knowledge of the 
NUANS search can be established or imputed, the search provides weak evidence regarding the Respondent’s knowledge of 
the prior use of a confusing trademark or trade name. Companies exist that conduct no business. Businesses are carried out 
under names other than those on the corporate register. It may be that a NUANS search would reveal very little about the 
prior and current use of the names or trade-marks listed on it. 
 
178      Perhaps the NUANS search would have indicated that further inquiries were warranted before adopting the Athletic 
Club Trademark. The Court’s willingness in some cases to infer knowledge from the surrounding circumstances (see Bodum 
USA, above, at para 153) suggests that constructive knowledge may be enough to meet the knowledge requirement in s. 17(2) 
— i.e. that knowledge will be established where a party knew or ought to have known of the prior use of a confusing 
trademark or trade name — though there appears to be an absence of clear jurisprudence on the point. Thus, it is possible that 
constructive knowledge of the NUANS search (knowledge of the agent imputed to the principal) could constitute 
constructive knowledge of the prior use of a confusing trade-mark or trade name (in that the Respondent ought to have 
known or made inquiries). 
 
179      There is little evidence or argument before the Court regarding what inferences can be drawn about knowledge of 
prior use of a confusing trade name based on knowledge of the NUANS search. Had the NUANS search been properly 
placed into evidence, it may be that the Court would have further evidence before it regarding the significance of that search 
and what it indicated or should have indicated to the Respondent. However, given my conclusion above it is not necessary to 
decide this question. 
 
180      As the Applicant has not, in my view, established knowledge of previous use under s.17(2) of the Act, the five year 
limitation period in s. 17(1) prevails so that the Applicant cannot now allege invalidity under ss. 16(1)(a) and 16(1)(c). 
 
Clearly Descriptive or Deceptively Misdescriptive — s. 12(1)(b) 
 

181      The Applicant says that, in accordance with s. 18(1)(a) of the Act, the Athletic Club Trade-mark was not registrable 
at the date of registration because, contrary to s. 12(1)(b) of the Act, the Trade-mark was either clearly descriptive or 
deceptively misdescriptive in the English language of the character or quality of the wares and services in association with 
which it was used or proposed to be used. The Applicant also says that this ground of invalidity is not cured by the 
Trade-mark having become distinctive in accordance with s. 12(2) of the Act. 
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182      Section 12(1)(b) of the Act makes it clear that description or deceptive misdescription can occur as a result of the way 
a trade mark is “depicted, written or sounded.” In the present case, we are dealing with a composite mark consisting of an 
oval design containing the words “The Athletic Club” in stylized form for which the words have been disclaimed. The 
Respondent does not wish to assert rights in the written words but does wish to protect the overall design, which it feels is 
distinctive. 
 
183      As the Applicant points out, the Best Western case, above, established that where a composite mark, when sounded, 
contains word elements (even if disclaimed) that are clearly descriptive or deceptively misdescriptive, that mark will be 
unregistrable by virtue of s. 12(1)(b) if the words are the dominant feature of the mark. In fact, the Trade-Marks Office 
amended its Examination Manual to reflect this position as a result of the Best Western case. Justice Kelen affirmed and 
followed Best Western in Canadian Jewellers, both above. 
 
184      The Respondent takes the position that the Athletic Club Trade-mark cannot be invalidated under s. 12(1)(b) because 
the word portion of the Trade-mark was disclaimed, the words are not the dominant feature, and the words are not, in any 
event, clearly descriptive or deceptively misdescriptive of the character or quality of the wares or services in association with 
which the Trade-mark is used. I don’t think that any of these arguments can be sustained to save the Trade-mark. 
 
185      Both of the Respondent’s affiants confirmed in cross-examination that the sound of the Trade-mark was “the athletic 
club.” 
 
186      The Respondent argues that the word portion of the Trade-mark is not dominant and that it is the design as a whole 
that is distinctive. In my view, however, the Applicant is correct that the dominant and influential feature on first impression 
is the declaimed words “The Athletic Club.” There is nothing distinctive about the oval backer portion of the Trade-mark or 
the script to suggest that consumers would identify the Trade-mark by those design aspects rather than the words. The 
Respondent has declaimed the words, but the words remain the dominant and influential feature of the Trade-mark. The oval 
and script do not stimulate visual interest in a way that removes visual dominance from the words, and simply enclosing the 
words in a simple border cannot create a right to prevent others from doing so: see Westfair Foods, above, at para 20. 
 
187      It is also my view that the words “athletic” and “club,” based on dictionary definitions and the evidence of the 
Respondent’s own affiants given in cross-examination, as well as the evidence of third-party usage adduced by the Applicant, 
are clearly descriptive of most of the services in association with which the Athletic Club Trade-mark is and has been used. 
The Federal Court of Appeal has provided recent guidance on the governing principles to be applied to this issue in Ontario 
Teachers, above, at para. 29. 

[29] It is trite law that the proper test for a determination of whether a trade-mark is clearly descriptive is one of first 
impression in the mind of a normal or reasonable person. If such a person is unclear or uncertain as to the significance of 
the trade-mark in relation to the wares or services or if the trade-mark is suggestive of a meaning other than one 
describing the wares or services, then the word is not clearly descriptive. One should not arrive at a determination of the 
issue by critically analyzing the words of the trade-mark, but rather by attempting to ascertain the immediate impression 
created by the trade-mark in association with the wares or services with which it is used or proposed to be used. In other 
words, the trade-mark must not be considered in isolation, but rather in its full context in conjunction with the wares and 
services. In determining whether a trade-mark is clearly descriptive, one must also remember that the word “clearly” 
found in paragraph 12(1)(b) of the Act is there to convey the idea that it must be self-evident, plain or manifest, that the 
trade-mark is descriptive of the wares or services (see: Hughes on Trade-marks, 2d ed, loose-leaf (consulted on 
February 7, 2012), (Markham: LexisNexis, 2005), pp. 629-631 at para. 30; Milan Chromecek and Stuart C. McCormack, 
World Intellectual Property Guidebook Canada, (New York: Matthew Bender & Co. Inc.1991) at pp. 6-61 to 6-68; see 
also Drackett Co. of Canada Ltd. v. American Home Products Corp. (1968), 55 C.P.R. 29 at pp. 33-34 (Ex.Ct.) 
(”Drackett”); and Molson (FCA) at para. 30). Finally, the word “character” found at paragraph 12(1)(b) has been 
defined by the case law to mean a feature, trait or characteristic belonging to the wares or services (see Drackett at 34; 
G.W.G. Ltd. v. Registrar of Trade-marks (1981), 55 C.P.R. 2d 1 at 6; Assoc’n of Professional Engineers of Ontario v. 
Registrar of Trade-marks (1959), 31 C.P.R. 79 at 88). 

In applying these principles to the present case, it is my view that the Athletic Club Trade-mark, when sounded, is clearly 
descriptive of the wares and services in association with which it is used. 
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188      The fact that some of the listed wares and services (eg restaurant and tanning services) are not necessarily connected 
to the athletic and physical fitness meaning of the words does not prevent invalidation under s. 12(1)(b). As discussed below 
in relation to s. 10 of the Act, these services, offered in the context of a facility such as those operated by the Respondent and 
the Applicant, fall within the commonly understood meaning of the term “athletic club.” The case law is clear that the s. 
12(1)(b) analysis is not an abstract exercise of determining whether the services offered in connection with a trade-mark 
match the dictionary definitions of the component terms encompassed within the mark, but a contextual inquiry based on the 
immediate impression of the potential users of the service: see Wool Bureau, above, at paras 7, 11; Mitel, above, at paras 7, 
18; Riverside Paper, above, at para 10; Ontario Teachers, above, at para 29. 
 
189      In order to avoid the consequences of s. 12(1)(b), the Respondent alleges acquired distinctiveness as at the date of 
filing in accordance with s. 12(2) of the Act. The filing date is July 29, 2003. 
 
Relevant point in time for assessing acquired distinctiveness in relation to s. 12(1)(b) and 12(2) 
 

190      Fox on Trade-Marks, above, provides the following helpful description of the relevant dates for determining whether 
a trade-mark should be expunged, including the various sections of the Act to which these dates are relevant in the 
expungement context (at p. 11-34): 

There are thus four primary dates that are relevant for expungement under the Trade-Marks Act, namely (1) the date of 
first use or making known in Canada of the registered trade-mark (s. 16(1)); (2) the date of filing the underlying 
application for the registration (s. 16(2) and (3)); the date of registration of the trade-mark (s. 18(1)(a)); and (4) the date 
on which proceedings bringing the validity of the registration into question are commenced (s. 18(1)(b) and (c)). In 
essence, however, it is the fourth date that is controlling, for the first three dates really refer to matters showing that, at 
the fourth date mentioned above, that is, the date of the application for expungement, the mark is wrongly on the 
register. But when expungement is sought on the ground that the trade-mark was not registrable at the date of 
registration, that date is critical and evidence that the mark has subsequently acquired distinctiveness sufficient to make 
it registrable under s. 12(2) is irrelevant. Evidence of registrability is relevant only as of the date of registration and the 
saving provision of s. 18(2) has no reference to distinctiveness acquired after that date. 

[emphasis added] 

 
191      The cases cited in support of the latter proposition — that the relevant date is the registration date — were decided 
under previous legislation: see General Motors Corp. v. Bellows, [1949] S.C.R. 678 (S.C.C.) [General Motors]; Somerlite 
Ltd v Brown (1934), 51 RPC 205, and Shredded Wheat Co Ltd v Kellogg Co of Great Britain Ltd (1940), 57 RPC 148. Thus, 
the language of the current statute and the cases interpreting it need to be taken into account. 
 
192      The Court is empowered to expunge an entry in the Registry under s. 57 of the Act where the entry “does not 
accurately express or define the existing rights of the person appearing to be the registered owner of the mark.” 
 
193      The Applicant alleges that the entry does not accurately express the rights of the Respondent because the registration 
is invalid under s. 18(1)(a): 

18. (1) The registration of a trade-mark is invalid if 

(a) the trade-mark was not registrable at the date of registration, 

[...] 

[emphasis added] 

 
194      The alleged reason the trade-mark was not registrable at the date of registration is set out in s. 12(1)(b): 
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12. (1) Subject to section 13, a trade-mark is registrable if it is not 

[...] 

(b) whether depicted, written or sounded, either clearly descriptive or deceptively misdescriptive in the English or 
French language of the character or quality of the wares or services in association with which it is used or proposed 
to be used or of the conditions of or the persons employed in their production or of their place of origin; 

[...] 

[emphasis added] 

 
195      The so-called “saving provision,” s. 12(2), reads as follows: 

(2) A trade-mark that is not registrable by reason of paragraph (1)(a) or (b) is registrable if it has been so used in Canada 
by the applicant or his predecessor in title as to have become distinctive at the date of filing an application for its 
registration. 

[emphasis added] 

 
196      It is immediately apparent that the “saving provision” refers to only one date: the date of the application for 
registration of the trade-mark, in this case July 29, 2003. At the same time, reading s. 12(1)(b) in conjunction with s. 18(1)(a), 
it is clear that the relevant point in time for applying s. 12(1)(b) is “the date of registration.” 
 
197      Thus, it would appear that in an expungement proceeding under the current Act, there are two potentially relevant 
dates when non-compliance with s. 12(1)(b) is alleged: 

1. The relevant date for determining whether a trade-mark was invalidly registered because it was “clearly descriptive or 
deceptively misdescriptive” of the products or services in association with which it is used (i.e. the s. 12(1)(b) test) is the 
date of registration — here, February 22, 2005; or 

2. To the extent that the “saving provision” is being invoked to argue that the trade-mark was registrable despite 
non-compliance with s. 12(1)(b) on the basis that it had been “so used in Canada by the applicant or his predecessor in 
title as to have become distinctive,” the relevant date is the date of the application for registration — here, July 29, 2003: 
see Bodum USA, above, at para 18; Cheaptickets, above, at paras 20-21; Candrug Health Solutions Inc. v. Thorkelson, 
2007 FC 411 (F.C.) at paras 24-25, reversed on other grounds by 2008 FCA 100 (F.C.A.) [Candrug]. 

 
198      It seems to me that the basic principle from General Motors, above, remains valid: use after the date of registration so 
as to make the mark distinctive is of no avail where the basis for the expungement is descriptiveness. However, under the 
current Act, “acquired distinctiveness” through use is to be assessed as at the date of the application for registration, not the 
date of registration itself. 
 
199      This differs from the relevant point in time for assessing an alleged lack of distinctiveness under s. 18(1)(b), which is 
judged as of the date the expungement proceeding was initiated. However, s. 18(1)(a) provides a separate and distinct ground 
for expungement: see Bodum USA, above, at paras 147-148 and 150-151; Cheaptickets, above, at para 22; Candrug, above. 
 
Who has the onus in an expungement application? 
 

200      As pointed out elsewhere in this judgment, the party seeking expungement of a trade-mark generally bears the onus 
of demonstrating that the entry should be expunged from the Register. In relation to expungement on the basis that the mark 
was not registrable on the date of registration (that is, based on s. 18(1)(a)), Fox on Trade-Marks, above, states the following 
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regarding the Applicant’s onus (at pp. 11-39 - 11-40): 

On an application to expunge on this ground, s. 54(3) states that registration of a trade-mark affords prima facie proof of 
the facts set out in a certified copy of the record of its registration. Therefore, a party seeking expungement of a 
registered trade-mark must adduce evidence that the trade-mark ought not to have been registered because, for example, 
it is not a trade-mark or that it falls within the exceptions of s. 12(1)(a) or (b).... 

 
201      Does this mean that in addition to proving that the mark was “clearly descriptive or deceptively misdescriptive” 
within the meaning of s. 12(1)(b), the Applicant bears the onus of showing that there was no acquired distinctiveness through 
use in Canada as of the date of the application for registration, such that the saving provision in s. 12(2) does not apply? The 
language used by the Court of Appeal in dealing with this subsection of the Act in Cheaptickets, above — an expungement 
case that dealt specifically with s. 12(1)(b) and 12(2) — suggests this may not be the case. 
 
202      The Court in Cheaptickets spoke of s. 18(2) as providing a “defence” available to the trade-mark holder in an 
expungement proceeding, and seemed to portray s. 12(2) in similar terms. Cheaptickets was the trade-mark holder in that 
case, and Emall was the party seeking expungement. The Court responded to their arguments regarding s. 12(2) as follows: 

[18] Emall argues that subsection 12(2) may be invoked during the process of trade-mark registration, but not during 
expungement proceedings. Emall submits that in expungement proceedings the relevant provision is subsection 18(2), 
which reads as follows (my emphasis): 

18. (2) No registration of a trade-mark that had been so used in Canada by the registrant or his predecessor in title 
as to have become distinctive at the date of registration shall be held invalid merely on the ground that evidence of 
the distinctiveness was not submitted to the competent authority or tribunal before the grant of the registration. 

. . . 

18. (2) Nul enregistrement d’une marque de commerce qui était employée au Canada par l’inscrivant ou son 
prédécesseur en titre, au point d’être devenue distinctive à la date d’enregistrement, ne peut être considéré comme 
invalide pour la seule raison que la preuve de ce caractère distinctif n’a pas été soumise à l’autorité ou au tribunal 
compétent avant l’octroi de cet enregistrement. 

19. Subsection 18(2) makes available to the holder of a registered trade-mark a specific defence in expungement 
proceedings which may come into play if the trade-mark has acquired distinctiveness by the time the registration process 
was complete, even if the Registrar of Trade-Marks was not given evidence of that fact. 

20. The consequence of Emall’s argument is that if Cheaptickets is unable to establish distinctiveness as of the 
completion of the registration process as contemplated by subsection 18(2), Cheaptickets would be barred from even 
attempting to establish distinctiveness as of the commencement of that process. Emall referred to no authority that 
would compel subsection 12(2) to be construed in such a limited fashion, and I see no reason to accept that 
interpretation. In my view, the existence of subsection 18(2) does not preclude Cheaptickets from invoking subsection 
12(2) during expungement proceedings. 

21. Cheaptickets is correct to say that Justice Strayer does not mention subsection 12(2). That may have been an error or 
oversight on his part, or it may indicate that he found subsection 12(2) not to be worthy of mention. In either case, the 
omission is inconsequential. The record discloses no evidence that is reasonably capable of supporting Cheaptickets’ 
submission that the trade-marks had acquired distinctiveness as of the date on which the applications for registration 
were filed. 

[emphasis added] 

 
203      It seems clear from this that the Court of Appeal did not find it appropriate to impose an onus on the party seeking 
expungement, Emall.ca, to prove the negative — i.e. that distinctiveness had not been acquired through use as of the date of 
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the application for registration. Rather, it found that it was open to the party opposing expungement to “invoke” s. 12(2) and 
to “[attempt] to establish distinctiveness as of the commencement of [the registration] process.” It then found, in ruling 
against Cheaptickets, that there was no evidence on the record capable of establishing that such distinctiveness had been 
acquired. This seems more consistent with the view that should the Respondent want to “invoke” s. 12(2), it bears the onus of 
presenting evidence to show that distinctiveness within the meaning of that section had been acquired by the relevant date. 
 
204      It could be argued that, where there is evidence both for and against such distinctiveness, ambiguity should still be 
resolved based on the presumed validity of the trade-mark. That is, while the Respondent would bear an “evidential” burden 
to show that there is some evidence reasonably capable of supporting acquired distinctiveness as described in the s. 12(2) 
saving provision, the overall burden of proof remains on the party seeking expungement, and ambiguity is to be resolved 
against them: see, in the trade-marks opposition context, John Labatt Ltd. v. Molson Cos., [1990] F.C.J. No. 533, 36 F.T.R. 
70 (Fed. T.D.), aff’d (1992), 42 C.P.R. (3d) 495, 144 N.R. 318 (Fed. C.A.), and Cyprus, above, at paras 26-28. 
 
205      Be that as it may, the Federal Court of Appeal made it clear in Cheaptickets, above, that the presumption of the 
validity of a trade-mark was a weak one, and that whether the mark was to be expunged was a matter to be determined based 
on all of the evidence before the Court: 

[12] The presumption of validity established by section 19 of the Trade-Mark Act is analogous to the presumption of 
validity of a patent in section 45 of the Patent Act, R.S.C. 1985, c. P-4. In Apotex Inc v Wellcome Foundation Ltd, 
[2002] 4 S.C.R. 153, Justice Binnie characterized that presumption as weakly worded, and he explained (at paragraph 
43) that the presumption adds little to the onus already resting, in the usual way, on the attacking party. What that 
means, in my view, is that an application for expungement will succeed only if an examination of all of the evidence 
presented to the Federal Court establishes that the trade-mark was not registrable at the relevant time. There is nothing 
more to be made of the presumption of validity. 

[emphasis added] 

 
206      This was reiterated in Apotex (2010), above, at para 5. 

[5] Moreover, in Emall.ca Inc. (c.o.b. Cheaptickets.ca) v. Cheap Tickets and Travel Inc., [2009] 2 F.C.R. 43, 68 C.P.R. 
(4th) 381 at para. 12 (C.A.), this Court held that the presumption of validity simply means that an application for 
expungement will succeed only if an examination of all of the evidence presented establishes that the trade-mark was not 
registrable at the relevant time. Glaxo does not suggest that the judge did not examine all of the evidence before 
arriving at his determination. Consequently, its argument cannot succeed. 

[emphasis added] 

 
207      In the present case, the Respondent offers the following evidence of distinctiveness as of the relevant date: 

(a) Displays of the Trade-mark both inside and outside of the Respondents’ facilities at Brantford since November 2001, 
at London-North since 1997 and at London South since 2000; 

(b) Full coverage advertising since 1997 and before each facility above was opened; and 

(c) Newspaper advertisements in the London Free Press before July 24, 2003, and in The Expositor (Brantford) between 
July and December 2003. 

 
208      As Justice Kelen pointed out in Canadian Jewellers, above, at para 75: 

There has to be very strong evidence to show that the proposed trade-marks were distinctive at the time of the 
application. Subsection 12(2) of the Act is an exceptional provision which places a “heavy onus” on the applicant to 
demonstrate the proposed trade-marks’ acquired distinctiveness: Molson Breweries, supra, at paragraph 53. 
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209      I have carefully reviewed the evidence for acquired distinctiveness under s. 12(2) offered by the Respondent and I do 
not think it meets the required standard. For example, the examples of advertising which appears at Exhibit 51 to Mr. Kelly’s 
affidavit are highly problematic. The dates are handwritten and it is not clear whose handwriting this is or what the 
distribution was. Mr. Kelly could not provide clarification on these important matters. Further, the use of the Trade-mark on 
the advertisements for the London Community Health & Wellness Program is, essentially, use of the Trade-mark in 
association with the University of Western Ontario and the London Health Science Centre for a lecture series as part of a Free 
Access Community Program; it is not use of the Trade-mark in association with the wares or services for which it is 
registered. 
 
210      In addition, the evidence of advertising expenditure during the relevant period appears to show approximately 
$150,000, which is not significant in this context. 
 
211      As regards the use of the Trade-mark inside and outside the Respondent’s facilities, there is evidence that the 
Respondent has not consistently used “The Athletic Club” inside a black oval, or even inside an oval. 
 
212      There are also significant omissions in the evidence that are normally used to demonstrate distinctiveness. For 
example, there is no survey evidence or consumer affidavits to support distinctiveness in the eyes of the consumer, and there 
is no evidence that the Respondent has ever attempted to police the rights to the Trade-mark. 
 
213      There is also significant evidence of the use of “the athletic club” by third parties which makes it a generic term in the 
fitness industry. This was confirmed by the Respondent’s witnesses in cross-examination. For example, when Mr. Kelly was 
presented with an article from the Montreal Gazette from 1991 which contained the words “I joined an athletic club with two 
thoughts in mind. The first was to get back in shape. The second was to lose weight,” Mr. Kelly confirmed that this was not a 
reference to the Athletic Club and that “athletic club” merely meant a place of exercise. This means that the dominant aspect 
of the Athletic Club Trade-mark contains words from the common language, and this makes it even more important to 
provide strong evidence of distinctiveness for the relevant period. 
 
214      The Respondent notes that the distinctiveness of a mark can be enhanced by promotion (In-Touch, above, at para 26), 
and points to a number of forms of promotion it has undertaken since the Trade-mark was first used in December 1997. 
These include display at its facilities, advertising in newspapers, magazines and on TV, its website, Facebook pages 
associated with each of its facilities, promotions at hockey games, merchandise, distribution of promotional materials through 
newspaper inserts, door hangers and direct mail, and advertisements shown in movie theatres. However, most of the evidence 
relating to these promotional activities relates to the period after the application for registration on July 29, 2003, and indeed 
after the registration itself on February 22, 2005. 
 
215      For example, the Respondent lists advertising expenses associated with all facilities of approximately $4.1 million 
over the period 2005 - 2010, and $1.7 million over the one-year period from August 1, 2010 - July 31, 2011. This suggests 
the Respondent’s level of advertising expenditure has grown as the number of facilities has grown, as one would expect. 
However, all of the above-noted expenditure occurred after the relevant period for the purposes of s. 12(2) of the Act. The 
Respondent says it spent $9,600 advertising in the Guelph Expositor between July and December 2003, but this is a small 
figure and most of it would presumably have been spent after July 29, 2003. 
 
216      It is clear that the Respondent did carry out some advertising in the London Free Press during the relevant period, 
despite the problems with the evidence in relation to that advertising that have already been observed. For example, a number 
of the “tear sheets” from those advertisements include the full page upon which the ad appeared, including the date printed at 
the top of the page (see for example July 12, 19, and 26 and September 1, 13, 20, and 27 of 1999, February 12, 19 and 28, 
March 31, April 3, 17, and 27, May 1, 15, 23 and 29, June 1, 5, and 12, September 27 and November 6 of 2000, all in 
Respondent’s Record, Vol. 5 at Tab 52). Thus, it appears that the Respondent did advertise with some regularity in the 
London Free Press during the relevant period. However, this in itself seems insufficient to establish distinctiveness either in 
London or the broader Canadian market, at least in the absence of evidence as to the effect of that advertising on awareness 
of the Respondent and its trade-mark, which has not been provided. 
 
217      The examples provided of advertisements in The Expositor (Brantford) are relatively few in number and undated (see 
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Respondent’s Record, Vol. 4 at Tab 43). It is not clear that any of them relates to the relevant period. 
 
218      The Respondent says it conducted “full coverage advertising” in each market prior to the opening of its facilities, 
both through newspaper advertisements and through means such as newspaper inserts, door hangers and direct mail. It says it 
has distributed “hundreds of thousands” of newspaper inserts, door hangers and direct mail advertisements. However, the 
examples provided of such materials are undated and the Respondent has not provided any evidence that they relate to the 
relevant period: Respondent’s Record, Vols. 1-3, Tabs 23-36. The Applicant requested mailing lists, receipts, invoices etc. to 
verify whether any of these promotional efforts occurred in the relevant period, but the Respondent replied with only general 
statements in its responses to undertakings stating that it has “always” used such methods extensively and continues to do so 
(see Applicant’s Record, Vol. 11, Tab 15, advisement #18 at p. 3477). 
 
219      Mr. Kelly’s affidavit says that the domain name for the Respondent’s website was first registered on May 11, 2005, 
and Facebook did not exist prior to July 29, 2003, so it is clear that these promotional tools are not relevant to the s. 12 (2) 
analysis. 
 
220      On the whole, then, it is my view that the Respondent has not established that the trade-mark had acquired 
distinctiveness for the purposes of s. 12 (2) by July 29, 2003. 
 
221      As Justice Mosley pointed out in Bodum USA, above, at para 147, ultimately, “in assessing distinctiveness, the court 
must apply its own common sense to the evidence: Candrug Health Solutions Inc. v. Thorkelson, 2008 FCA 100 (F.C.A.) at 
paragraph 15.” In my view, there is insufficient evidence in the present case to support the Respondent’s claims for acquired 
distinctiveness under s. 12(2) of the Act. 
 
222      The Respondent says that s. 12(1)(b) cannot be used to prevent parties from using the words “athletic club” in their 
trade marks because this would make all such marks unregistrable. I don’t follow the logic of this argument. No one is 
prevented from using such words in their trade-mark provided they are disclaimed and the trade-mark is otherwise distinctive 
and is not prohibited by any other section of the Act. The problem occurs, as here, when the words, although disclaimed, 
remain the dominant feature of a trade-mark that has no distinctiveness. 
 
223      This means that I find the Applicant has established invalidity under s. 12(1)(b) and that the Athletic Club 
Trade-mark should be expunged. 
 
The Name of Services — s. 12(1)(c) 
 

224      The Respondent points out that, unlike s. 12(1)(b), s. 12(1)(c) does not include a sound requirement, which means 
that it is the trade-mark as a whole that must be considered, including all of the design elements. See Alwar, above, at paras 
14-17. The Respondent says that the Athletic Club Trade-mark as a whole is not “clearly” the name of any of the 
Respondent’s services because the Trade-mark is a design and the design elements are clearly not the name in any language 
of those services. 
 
225      In the present case, there is a significant body of evidence to show that, for many years, including at the time of 
registration, numerous third parties have been using the words “athletic club” to describe the very services offered by the 
Respondent. 
 
226      I have already found that the words “athletic club” are the dominant aspect of the Trade-mark and that the design 
elements do not have any distinctiveness. This means that the Respondent is, essentially, trading off the words “athletic 
club,” even though those words were disclaimed in its trade-mark application. 
 
227      As the Applicant points out, the Trade Marks Opposition Board decision in Banco, above, teaches that where the 
word portion of a composite trade-mark is the dominant feature, the composite trade-mark may be capable of contravening s. 
12(1)(c), and did in that case: 

[12] The word “bank” in the verbal sense is defined as follows: 
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3bank “vb-ED/-ING/-S vi 1 a: to keep a bank b: to carry out the business of banking 2 a: to deposit money in a 
bank <a trip into town to shop and > b: to have an account with a bank or banker <the company s at the First 
National > vt 1; to deposit in a bank < your salary> 

[..] 

[14] It might be argued that it would be stretching a point to hold that the word “bank” and the expression “banking 
services” are synonymous but in consideration of the definitions in Webster’s Dictionary, it would be an affront to 
credibility to conclude otherwise. Just as words such as “bakery” and “laundry” are wholly inseparable from the services 
performed in such establishments, so it is with “bank” and “banking”, and while I realize that the English meanings 
given for the Spanish word “banco” in Cassell’s Dictionary do not approach in elaborateness the definitions appearing in 
Webster’s Dictionary, nevertheless the word “banco” in for example the Spanish language is the equivalent of the word 
“bank” in the English language, and, as far as I am concerned, it is also the equivalent of the expression “banking 
services” in the English language. 

[15] The applicant has argued that the allegation under the provisions of s. 12(1)(c) cannot succeed because the 
opponent has not presented the Registrar with evidence establishing that the word “banco” is primarily the name in the 
Spanish language for the English word “bank”, and that nothing in the opponent’s evidence qualifies affiant Hunt as an 
expert on the Spanish language or as a person knowledgeable in that language, but it does not seem to me that either of 
those arguments carries any weight whatever. In the first place, the applicant is not entitled to read into s. 12(1)(c) words 
that are not there and is certainly not entitled to transpose the provisions of s. 12(1)(b) into the provisions of s. 12(1)(c). 
Section 12(1)(c) does not require that the trade mark be primarily the name in any language of any of the services in 
association with which the mark is used or proposed to be used. The provisions of s. 12(1)(c) apply if the mark to be 
registered is simply the name in any language of the services in connection with which it is used or proposed to be used. 
As it happens, the word “banco” in Spanish like the word “bank” in English has several meanings, many of them 
entirely unrelated, but nevertheless the word “banco” in Spanish and the word “bank” in English are used to identify the 
sort of establishment known as a commercial bank or a savings bank as well as the services offered in such 
establishments, so that the allegation based on the provisions of s. 12(l) (c) is a very formidable one and the applicant 
has not succeeded in overcoming or disposing of it with respect to either of the trade marks that he has applied to 
register. 

 
228      In the present case, it is my view that the words “athletic club” are entirely inseparable from the services being 
offered at the Respondent’s establishments and at other athletic clubs, and that the design features are not sufficient to render 
the Trade-mark distinctive in a way that takes it outside the prohibition contained in s. 12(1)(c). While not all of the services 
offered by the Respondent would be called “athletic” if considered in isolation, they are the services of an “athletic club.” 
Furthermore, s. 12(1)(c) prohibits the registration of a trade-mark where it is “the name in any language of any of the wares 
or services in connection with which it is used or proposed to be used” (emphasis added). “Athletic club” is the name of the 
Respondent’s services considered in their context. 
 
229      The effect of accepting the Respondent’s arguments would be that a trader could obtain a monopoly in a generic 
description of services merely by disclaiming the words in question and then using them as the dominant feature in a design 
mark where the design is not distinctive. In my view, that would defeat the whole purpose of disclaimers. 
 
230      In my view, then, the Applicant has shown that the Athletic Club Trade-mark, as of February 22, 2005, contravened 
s. 12(1)(c) and was, therefore, not registrable. 
 
Prohibited by s. 10 
 

231      The Applicant says that the Athletic Club Trade-mark is also invalid because, pursuant to ss. 18(1)(a) and 12(1)(e) of 
the Act, it contravenes s. 10 of the Act. 
 
232      For ease of reference, s. 10 reads as follows: 
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10. Where any mark has by ordinary and bona fide commercial usage become recognized in Canada as designating the 
kind, quality, quantity, destination, value, place of origin or date of production of any wares or services, no person shall 
adopt it as a trade-mark in association with such wares or services or others of the same general class or use it in a way 
likely to mislead, nor shall any person so adopt or so use any mark so nearly resembling that mark as to be likely to be 
mistaken therefor. 

10. Si une marque, en raison d’une pratique commerciale ordinaire et authentique, devient reconnue au Canada comme 
désignant le genre, la qualité, la quantité, la destination, la valeur, le lieu d’origine ou la date de production de 
marchandises ou services, nul ne peut l’adopter comme marque de commerce en liaison avec ces marchandises ou 
services ou autres de la même catégorie générale, ou l’employer d’une manière susceptible d’induire en erreur, et nul ne 
peut ainsi adopter ou employer une marque dont la ressemblance avec la marque en question est telle qu’on pourrait 
vraisemblablement les confondre. 

 
233      The parties agree that the relevant date here is the date of adoption by the Athletic Club which is December 31, 1997. 
 
234      The Respondent says that the Athletic Club Trade-mark cannot be invalidated under s. 10 because: 

1. The Applicant has to show that it is the entire mark, including the design element, that is prohibited. A segment of a 
trade-mark is not a mark under s. 10 as trade marks are not to be dissected into their component parts. Glenora 
Distillers, above, at paras 23 and 24; 

2. The Applicant has not provided any evidence to show that the “entire mark,” including the design elements, would be 
prohibited by s. 10; 

3. No evidence has been filed to show that even the word portion would designate the quality, quantity, destination, 
value, place of origin or date of production of any of the wares or services; 

4. The words “athletic” and “club” have been disclaimed; 

5. Section 35 of the Act provides some relief and permits “Athletic Club” to be part of the Respondents’ Trade-mark; 
and 

6. It cannot be the intention of section 10 to prohibit marks that contain the words “athletic club.” This is contrary to the 
plain wording of the provision which states that “no person” shall adopt a prohibited mark as a trade-mark. 

 
235      The Court must decide whether “athletic club” had at the relevant time become a mark that would trigger the s. 10 
prohibition, and whether, in fact, the Respondent’s adoption of its trade-mark was in violation of that prohibition. This is a 
crucial issue in the case since, in my view, the permanent injunction the Applicant is seeking would only be appropriate if the 
Trade-mark offends the s. 10 prohibition. 
 
236      As discussed below, there are some problems with the Applicant’s evidence of bona fide commercial usage 
establishing a prohibited mark under s. 10. However, based on the evidence as a whole, I find that this is established. 
 
Effect on disclaimer in relation to s. 10 of the Act 
 

237      Section 10 of the Act reads: 

10. Where any mark has by ordinary and bona fide commercial usage become recognized in Canada as designating the 
kind, quality, quantity, destination, value, place of origin or date of production of any wares or services, no person shall 
adopt it as a trade-mark in association with such wares or services or others of the same general class or use it in a way 
likely to mislead, nor shall any person so adopt or so use any mark so nearly resembling that mark as to be likely to be 
mistaken therefor. 
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238      The Respondent says that s. 35 provides some relief against this provision, permitting the adoption of a mark that 
would otherwise offend it if the offending portion (here, the words) is disclaimed. Section 35 reads as follows: 

35. The Registrar may require an applicant for registration of a trade-mark to disclaim the right to the exclusive use apart 
from the trade-mark of such portion of the trade-mark as is not independently registrable, but the disclaimer does not 
prejudice or affect the applicant’s rights then existing or thereafter arising in the disclaimed matter, nor does the 
disclaimer prejudice or affect the applicant’s right to registration on a subsequent application if the disclaimed matter 
has then become distinctive of the applicant’s wares or services. 

 
239      The Respondent says that the disclaimed portion is not to be considered when assessing the prohibition under s. 10, 
because otherwise s. 35 would serve no useful purpose. The Respondent cites Jordan & Ste-Michelle (FC), above. 
 
240      I have examined this case (discussed below), and while it does suggest that s. 35 (then s.34) disclaimers do have some 
relevance to the s. 10 analysis (a position with which I do not agree for the reasons I have stated), I do not read the case as 
saying that the disclaimed portion of the mark must be disregarded for the purposes of the s. 10 analysis. 
 
241      Section 10 itself says nothing about registration. It prohibits the adoption or use of certain trade-marks in the 
circumstances it describes. Disclaimers upon registration have no relevance to this. As Hughes points out, registration does 
not create rights to adopt or use a trade-mark so much as it serves as presumptive evidence that such rights exist: 

It is not registration that makes a party proprietor of a trade-mark; he or she must be a proprietor before he or she can 
register... Registration creates a rebuttable presumption as to rights which can be displaced by other evidence, such as 
that of contractual obligation. 

Hughes on Trade Marks, above, at p. 601. 

 
242      Thus, it seems to me that whether one disclaims certain words when registering a trade-mark has no bearing on 
whether one had a legal right to adopt it in the first place. 
 
243      The relevance of s. 10 in an expungement proceeding is that s. 12(1)(e) precludes the registration of a trade-mark the 
adoption of which is prohibited by s. 10. So, s. 10 in combination with s. 18(1)(a) and s. 12(1)(e) can serve as a basis for 
expungement. 
 
244      At first glance, this may appear to make disclaimers relevant to the analysis, because they are relevant to the 
registration process. However, s. 12(1)(e) precludes the registration of a mark the adoption of which is prohibited by s. 10, 
and disclaimers on registration can have no bearing on whether adoption of the mark in the first place was prohibited by s. 
10. To repeat, “[i]t is not registration that makes a party proprietor of a trade-mark; he or she must be a proprietor before he 
or she can register”: Hughes on Trade Marks, above, at 601. 
 
245      While it follows a different line of analysis than outlined above, I do not think Jordan & Ste-Michelle (FC), above, 
supports the Respondent’s position. The proposed mark in question in that case was BABY DUCK CANADIAN 
CHAMPAGNE, and the applicant for registration had disclaimed the words “Canadian champagne.” The decision under 
review, which was upheld, was from the Trade Marks Opposition Board (see Jordan & Ste-Michelle Cellars Ltd./Caves 
Jordan & Ste-Michelle Ltée v. Andres Wines Ltd., [1983] T.M.O.B. No. 97, 81 C.P.R. (2d) 230 (T.M. Opp. Bd.) [Jordan & 
Ste-Michelle (TMOB)]) and states at paras 9-10: 

[9] ... [A]s s. 10 of the Act refers to the status of the mark prior to its adoption by the applicant and not to its status 
subsequent to its adoption, the evidence must establish that the mark CANADIAN CHAMPAGNE had become 
recognized in Canada as designating the kind, quality or place of origin of Canadian champagne as of the applicant’s 
date of adoption, that is, the filing date of the applicant’s proposed use application. In this regard, I am satisfied that the 
opponent has met this burden in the Browning affidavit and, in particular, para. 3 thereof, establishes that various 
companies have for many years utilized the words “Canadian champagne” to identify a particular type of wine which 
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they have sold in Canada. Further, the Browning affidavit, which was not challenged or contradicted by the applicant, 
establishes that the words “Canadian champagne” have been generally accepted as identifying a sparkling wine of over 
10% alcohol by volume and made primarily from Canadian-grown grapes and having an effervescence derived solely 
from the secondary fermentation of the wine in closed vessels. Thus, this description constitutes “in ordinary 
commercial terms” the type of wine which the applicant must be taken as intending to sell in Canada in association with 
its trade mark BABY DUCK CANADIAN CHAMPAGNE. In any event, the applicant has effectively conceded that 
Canadian champagne designates the kind of wares in association with which it intends to use its trade mark, having 
disclaimed the words “Canadian champagne” apart from the trade mark and having amended the statement of wares in 
its application to cover “Canadian champagne” which, having regard to s. 29(a) of the Trade Marks Act, constitutes a 
statement in ordinary commercial terms adopted by the applicant (effective as of the filing date of its application) of the 
specific wares in association with which it proposes to use its trade mark BABY DUCK CANADIAN CHAMPAGNE. 

[10] With respect to the prohibition to the adoption of a trade mark under s. 10 of the Trade Marks Act, the trade mark 
sought to be registered must be either identical to the mark which designates the kind or quality of wares or must 
resemble that mark to such an extent as to be likely to be mistaken therefor. So far as the question of adoption of the 
trade mark is concerned, therefore, I do not consider that s. 10 could be relied upon to refuse a trade mark which, while 
confusing with a mark which designates the kind or quality of the wares, is neither identical to nor likely to be mistaken 
for such mark. Accordingly, s. 10 would not prohibit the adoption of a trade mark where the trade mark includes a word 
which either designates (or is likely to be mistaken for a mark which designates) the kind of wares, but where the trade 
mark as a whole would not be mistaken for such mark. In the present instance, I certainly do not consider that the 
applicant’s trade mark BABY DUCK CANADIAN CHAMPAGNE would be likely to be mistaken for the mark 
CANADIAN CHAMPAGNE. Rather, the adoption by various Canadian wine producers of the words “Canadian 
champagne” in association with Canadian champagne would certainly alert the average consumer of the fact that there 
are various vintners who are producing Canadian champagne for distribution in Canada, such that the addition of the 
words “baby duck” to the words “Canadian champagne” by the applicant would, if anything, serve to distinguish the 
applicant’s Canadian champagne from those of others, thereby avoiding any likelihood of the average consumer 
mistaking the applicant’s Baby Duck Canadian Champagne in applied to Canadian champagne with the mark 
CANADIAN CHAMPAGNE in association with Canadian champagne. 

 
246      It is clear that the TMOB did not disregard the disclaimed portion of the mark in assessing it for compliance with s. 
10. Rather, the Board considered whether there was a “mark” that had “by ordinary and bona fide commercial usage become 
recognized in Canada as designating the kind, quality... place of origin... [etc] of any wares or services,” and found that the 
words “Canadian champagne” met these criteria. It then assessed whether the trade-mark proposed for registration was 
identical to that mark, or “so nearly [resembled] that mark as to be likely to be mistaken therefor.” In making this assessment, 
the Board looked at the proposed trade-mark “as a whole,” including the disclaimed portion. It compared “BABY DUCK 
CANADIAN CHAMPAGNE” to “Canadian champagne,” and found that when considered as a whole, the former would not 
be mistaken for the latter. 
 
247      Furthermore, the Board did not say that the disclaimer must be taken into account in the s. 10 analysis. Rather, it 
merely cited the disclaimer as evidence that the applicant for registration in that case had itself acknowledged that the words 
in question had come to designate, through ordinary commercial usage, the kind of wares in association with which it 
intended to use the proposed mark. 
 
248      Upon review in this Court, Justice Cullen contrasted the prohibition set in s. 10 with that outlined in s. 9 of the Act, 
and took the view that disclaimers were relevant to the former but not the latter (Jordan & Ste-Michelle (FC), above, at paras 
7-13): 

[7] ... Section 9 prohibits the adoption “... in connection with a business, as a trade mark or otherwise, any mark 
consisting of, or so nearly resembling as to be likely to be mistaken for ...” and then follow in subss. (a) to (o) the 
prohibited items. A mere sampling here will suffice to show the particular emphasis of s. 9, namely, The Royal Arms, 
Crest, or Standard; the arms or crest of any member of the Royal Family; the arms, crest, or flag adopted and used at any 
time in Canada or by any province; the heraldic emblem of the Red Cross, the Red Crescent or the Red Lion; any 
scandalous, obscene or immoral word or device; “United Nations”; R.C.M.P. 
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[8] This is a strong prohibitive section and in my view anyone endeavouring to use such a mark as part of an overall 
trade mark would not be successful nor permitted to use the disclaiming s. 34. I cannot imagine any examiner/Registrar 
telling an applicant, “The trade mark is acceptable but you must disclaim the right to the exclusive use of the words 
“United Nations”, or “R.C.M.P.” 

[9] That is not the case, however, with s. 10 and if it were there would be no rationale for s. 34. Clearly, there are words 
that can be disclaimed and CANADIAN CHAMPAGNE is almost a text book case. Prior to the passage of s. 34 I am 
satisfied the respondent (applicant) could not have secured the trade mark BABY DUCK CANADIAN CHAMPAGNE. 
With s. 34 it is conceded by counsel for the respondent in the course of his argument that there is a whole series of trade 
marks possible using the words Canadian champagne. As examples, I believe he mentioned the following possibilities: 
Calonna Premium Vintage Canadian Champagne, Andres Richelieu Canadian Champagne, Chateau-Gai Canadian 
Champagne, Jordan Gold Seal Canadian Champagne, and others. 

[10] The arguments that s. 10 prohibits the adoption of the mark BABY DUCK CANADIAN CHAMPAGNE would 
certainly be applicable to CANADIAN CHAMPAGNE but not to the whole mark. The disclaimer section makes it 
possible to use a word or words that might otherwise be prohibited by s. 12(1)(b). This mark, BABY DUCK 
CANADIAN CHAMPAGNE, was adopted by the respondent (applicant) pursuant to s. 3 of the Trade Marks Act when 
it “filed an application for its registration in Canada”. 

[...] 

[12] Certainly I can agree with the appellant that when considering the Trade Mark Register, there is a public interest in 
maintaining the purity of the Register. What is detrimental to the public interest here? If anything, the public is better 
informed because it knows which Canadian champagne it purchased. 

[13] Also, certain marks should not enter the Register and I am referring for example to the prohibitions under s. 9. But 
s. 34 provides some relief from the provisions of s. 10 and therefore permits “Canadian Champagne” to be part of the 
mark. 

[emphasis added] 

 
249      As with the TMOB, the Court did not disregard the disclaimed portion of the mark in assessing it for compliance with 
s. 10. This is clear from the language or para 10: 

The arguments that s. 10 prohibits the adoption of the mark BABY DUCK CANADIAN CHAMPAGNE would 
certainly be applicable to CANADIAN CHAMPAGNE but not to the whole mark. 

 
250      Like the TMOB, then, the Court found that “Canadian Champagne” was a prohibited mark (and that the applicant for 
registration had conceded this through its disclaimer), but that the trade-mark applied for — BABY DUCK CANADIAN 
CHAMPAGNE — was not sufficiently similar to that mark to be mistaken for it. This was the basis of the Court’s decision. 
 
251      The Court also observed that without the disclaimer provision, a trade-mark would not be able to include the term 
“Canadian Champagne” even if the mark as a whole would not be mistaken that mark. The Court suggested that this would 
be a consequence both of s. 12(1)(b) (see para 10) and s. 10 (see para 13). In my view then, for the reasons outlined above, 
disclaimers are not relevant to the s. 10 analysis. The question is simply whether there is a prohibited mark that is so similar 
to the proposed mark that the latter would be mistaken for the former. 
 
252      The discussion of disclaimers and their effect in Fox on Trade-Marks also seems at odds with the Respondent’s 
position. It reads in relevant part (at pp. 6-11 - 6-12): 

... [I]f an applicant disclaims all of the individual elements of a trade-mark, the trademark as a whole may still be 
registrable if the combination of elements is itself distinctive. In contrast, an applicant cannot avoid a determination that 
the subject trade-mark is deceptively misdescriptive by disclaiming that portion of the mark if it is the dominant feature. 
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[...] 

...When determining if two marks are confusing, disclaimed matter must be taken into account, because the marks in 
question must be considered in their totalities. However, if the only similarity between the two marks is the disclaimed 
matter, the opposition will not succeed, since the purpose of the disclaimer is to otherwise permit other persons to use 
such independently non-registrable matter. 

[emphasis added, footnotes omitted] 

 
253      While these observations relate to distinctiveness and confusion, and not to s. 10 specifically, they underscore the 
point that the purpose of disclaimers is not to allow parties to adopt, use or register trade-marks that have no distinctiveness 
other than the disclaimed matter. Rather, the purpose is to permit the registration of distinctive trademarks (considered as a 
whole) that include some content over which the applicant cannot claim a monopoly of use: see Café Suprême F. & P. Ltée c. 
Canada (Sous-procureur général), [1984] F.C.J. No. 42, 3 C.I.P.R. 201 (Fed. T.D.); A. Lassonde Inc. c. Canada (Registraire 
des marques de commerce), [2000] F.C.J. No. 128 (Fed. T.D.) at paras 43-44, (2000), 180 F.T.R. 177 (Fed. T.D.); Canadian 
Parking Equipment v. Canada (Registrar of Trade Marks) (1990), 34 C.P.R. (3d) 154 (Fed. T.D.), at 161; R.J. Reynolds 
Tobacco Co. v. Rothmans, Benson & Hedges Inc. (1993), 47 C.P.R. (3d) 439 (Fed. T.D.). 
 
254      Thus, in my view, the disclaimer of the words “athletic club” cannot help the Respondent to avoid the s. 10 
prohibition if those words have “by ordinary and bona fide commercial usage” become a mark that designates a kind of wares 
or services in Canada within the meaning of s. 10, and if the Athletic Club trade-mark considered as a whole (including the 
disclaimed words) so closely resembles that mark as to be mistaken for it. 
 
Is the Athletic Club Trademark prohibited by s. 10 
 

255      In the present case, the “mark” that is alleged to have, by ordinary and bona fide commercial usage, become 
recognized in Canada as designating a kind of services is “athletic club.” The trade-mark that must be compared to that 
“mark” is the words “The Athletic Club,” along with the associated design features. 
 
256      Thus, the Court must first determine whether the words “athletic club” meet the criteria to trigger the s. 10 
prohibition. The parties seem to agree that of the list set out in s. 10 (kind, quality, quantity, destination, value, place of origin 
or date of production), only “kind” is relevant here. The Court must therefore determine whether the words “athletic club” 
have become a “mark” that designates a kind of wares or services within the meaning of s. 10 (a “designator mark”). If so, 
the Court must determine whether 

 

Graphic 4 

so closely resembles the mark “athletic club” that it is likely to be mistaken for it. 
 
Is “athletic club” a “mark” within the meaning of s. 10? 
 

257      Section 10 speaks of a “mark” that has come to designate a kind, quality etc. of wares or services, and prohibits the 
use of a trade-mark that so closely resembles that “mark” that it is likely to be mistaken for it. Assessing whether the words 
“athletic club” have become such a “mark” is complicated by the fact that the Act does not define the term “mark.” In 
seeking to understand what is meant by the term “mark” in s. 10, it makes sense to look to the purpose of the provision and 
its place in the statutory scheme. However, there is some ambiguity in this regard as well. 
 
258      Fox on Trade-Marks provides the following analysis regarding the purpose and scope of s. 10 (at p. 5-66.6): 

AR5136

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984189872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000541080&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000541080&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990311098&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993384522&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/Blob/Iff06094262b13672e0440021280d79ee.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280703122&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I131f60eff4e211d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280589110&pubNum=134158&originatingDoc=Ifee4ebefbaef3167e0440021280d79ee&refType=IG&docFamilyGuid=I2978d717f47011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Ottawa Athletic Club Inc. v. Athletic Club Group Inc., 2014 FC 672, 2014 CF 672,...  
2014 FC 672, 2014 CF 672, 2014 CarswellNat 2636, 2014 CarswellNat 4167... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 57 

 

This section replaces s. 13 of the Unfair Competition Act which was in similar terms but did not go quite so far. The 
prohibition against adoption in the Unfair Competition Act related to the symbols themselves. In the Trade-marks Act, 
the prohibition is extended to embrace any mark so nearly resembling such a prohibited mark as to be likely to be 
mistaken therefor. This section is obviously designed, as was its predecessor, to prohibit the adoption of such marks as 
the hall mark for silver and such other well-known marks indicative of quality or origin... 

 
259      However, it is clear that the provision goes beyond marks “indicative of quality or origin,” as the section by its terms 
also contemplates marks indicating the “kind,... quantity, destination, [or] value” of wares or services. Thus, the word 
“HALLOUMI,” being indicative of a “kind” of cheese as a result of its common commercial usage in Canada, could not be 
the property (as a certification mark) of The Ministry of Commerce and Industry of the Republic of Cyprus: Cyprus, above. 
Section 10 functioned not to protect a hallmark or mark of quality or origin from commercial exploitation as a trade-mark, as 
suggested in Fox on Trade-Marks, but rather to protect existing commercial uses of the term “halloumi” from an attempted 
assertion of a monopoly on the rights to use the term through the registration of a certification mark (see also Unitel 
Communications Inc. v. Bell Canada, [1995] F.C.J. No. 613 (Fed. T.D.) at paras 139, 178, (1995), 92 F.T.R. 161 (Fed. T.D.) 
[Unitel]: s.10 prohibits the adoption of a mark which has become generic “in the collective minds of the appropriate relevant 
universe”). 
 
260      The Court of Appeal in Glenora Distillers, above considered but did not conclusively decide what constitutes a 
“mark” protected under s. 10. The question there was whether the word “glen” was such a mark, such that the appellant’s 
trade-mark “GLEN BRETON” would be prohibited (if likely to be mistaken for “glen”) by s. 10. The Scotch Whiskey 
Association argued that the common use of the prefix “glen” in the names of scotch whiskeys, such as Glenfiddich, 
Glenmorangie and Glenlivet, meant that this word had come to designate a kind of whiskey (scotch), and the appellant’s 
proposed trade-mark thus violated s. 10 of the Act. Incongruously, the Association had argued that their members were 
entitled to use the word “glen” in their trade-marks because they were distillers of genuine scotch whiskey. Sexton JA 
provided the following analysis for the Court: 

[21] “Mark,” as it appears in section 10, is not defined by the Act. A “trade-mark” is defined in section 2, in part, as “a 
mark that is used by a person for the purpose of distinguishing or so as to distinguish wares or services manufactured, 
sold, lease, hired or performed by him from those manufactured, sold, leased, hired or performed by others.” The 
respondent argues that the term “mark” is clearly broader the term “trade-mark,” and suggests that the word “glen,” 
which forms part of many registered trademarks, can be considered on its own as a “mark” for the purposes of section 
10. 

[22] I agree with the first part of this argument, that a mark is not necessarily a trademark. Fox on Trademarks makes 
clear that a mark that is used for purely decorative or warehouse purposes will not be considered a trademark unless it 
has actually come to distinguish the trader of the goods (4th ed., looseleaf (Toronto: Thomson Carswell, 2002) at 3-14 to 
3-16). For instance, a sticker affixed to a ware to indicate to warehouse employees the date of manufacture would most 
likely not fall within the definition of a “trade-mark.” Likewise, a certification mark (a mark used to indicate that goods 
meet a defined standard, such as being “organic”), which may be used by many different traders, is a “mark” but not a 
“trade-mark,” as it is not unique to any particular trader. 

[23] However, this court has not been referred to any authority for the proposition that a segment of a trademark can 
stand alone as a mark. In my view, this would run counter to numerous authorities, albeit outside the context of section 
10, stating that trademarks should generally not be dissected and analyzed syllable by syllable. 

[emphasis added] 

 
261      The term that is alleged to be a prohibited mark in the present case is “athletic club.” The Applicant alleges that this 
term has been used as part of a number of trade-marks or trade names in Canada, but it does not allege that “athletic club” 
was the entire trade-mark of these entities. It was a segment of their trade-marks or trade names. The Applicant also alleges 
that generic (or descriptive) uses of the term “athletic club” have helped to establish it as a “designator mark” (and thus 
prohibited mark) under s. 10. The above analysis seems to call into question whether either of these forms of commercial 
usage could establish a prohibited mark under s. 10. 
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262      The Court of Appeal’s suggestion in Glenora Distillers, above, that segments of existing trade-marks cannot be 
stand-alone marks for the purposes of s. 10 is more than a passing reference, and could have important implications here. 
Thus, it requires careful consideration. In Glenora Distillers, the appellant, Glenora Distillers International Ltd [Glenora], 
was using the prefix “glen” in its trade-mark to evoke a similarity to scotch whiskeys, even though it was not permitted by 
the Food and Drug Regulations to label its product as “Scotch” because it was distilled in Canada. The Court of Appeal 
found that “it is fair to say that Glenora has marketed its product as being like a single-malt Scotch in everything but name” 
(para 6). The respondent Scotch Whiskey Association objected, claiming that “the use of ‘glen’-prefixed marks in association 
with several well-known single malt Scotches... has resulted in an association between the word ‘glen’ and whiskies distilled 
in Scotland” (para 7). 
 
263      The TMOB found that the word “glen” had not become a prohibited mark under s. 10 through ordinary and bona fide 
commercial usage, but Justice Harrington of this Court came to the opposite conclusion. He noted that glen-prefixed scotches 
made up 59% of the Canadian market for single-malt scotches, that there was confusion in the market whereby Glen Breton 
was perceived to be a Scotch whiskey, and that this confusion was due to the use of the word “glen” in Glenora’s trade-mark. 
 
264      The Court of Appeal overturned this decision, finding at paras17-19: 

[17] I am of the view that Justice Harrington made an error of law by failing to consider whether the word “glen,” 
having only previously been used as part of various registered trademarks, is in fact a “mark” within the meaning of 
section 10 of the Trade-marks Act... 

[18] In its memorandum of fact and law, the Association suggests that Justice Harrington held, at paragraph 16 of his 
reasons, that “Glen, as a mark, has become recognized as designating Scotch whisky in Canada.” However, he did not 
address specifically the argument that “glen,” being only a segment of the mark GLEN BRETON, and only a segment of 
any registered trademark (e.g. GLENFIDDICH) was not in itself a mark. He stated only that: 

I am, therefore, satisfied that Glen Breton is not registrable under section 12(1)(e) of the Act because its adoption is 
prohibited by section 10 as no person shall adopt a mark as a trade-mark if it has by “ordinary and bona fide 
commercial usage become recognized in Canada as designating the...place of origin...of any wares...of the same 
general class.” 

[19] There was no express finding that “glen” was a mark, and no evidence has been shown to us that would justify such 
a finding. 

[emphasis added] 

 
265      The Court of Appeal later concluded that “the word ‘glen’ has not been shown to constitute a mark within the 
meaning of section 10 of the Trade-marks Act, and therefore cannot be prohibited” (para 28). 
 
266      In reaching this result, the Court of Appeal considered the meaning of the term “mark” as quoted above, concluding 
that the proposition that a segment of a trade-mark can stand alone as a “mark” was “counter to numerous authorities, albeit 
outside the context of section 10, stating that trademarks should generally not be dissected and analyzed syllable by syllable” 
(para 23). After discussing two such authorities (Thomas J. Lipton Ltd. v. Salada Foods Ltd. (No. 3) (1979), 45 C.P.R. (2d) 
157 (Fed. T.D.) and Park Avenue, above, the Court concluded that: 

[26] While neither of these cases deal directly with section 10 of the Act, in my view, the same essential logic applies, 
and it would be improper for this court to segment the previously registered marks, or the appellant’s mark GLEN 
BRETON, as the respondent suggests. First, these authorities disclose a broader pattern of the courts refusing to dissect 
trademarks as part of a registrability analysis, which is itself persuasive. Further, the reasoning of Park Avenue is 
compelling. The word “glen,” being a common word and forming part of numerous registered trademarks, is at best a 
weakly distinctive component of those trademarks. However, by segmenting those trademarks to consider “glen” as a 
mark on its own, this court would be affording stronger trade protection to that word than is due. 
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[emphasis added] 

 
267      The Court then provides an alternate basis — albeit still connected to the principles that trade-marks should be 
considered in their totality and not dissected — for is conclusion that the Glen Breton trade-mark was not prohibited. 
Namely, it agreed with the TMOB that even if “glen” was a prohibited mark, it did not so dominate the trade-mark Glen 
Breton that the latter would be unregistrable (see paras 27-28). This issue will be dealt with below. Presently, I am concerned 
with a different question: is “athletic club” a “mark” such that it can be prohibited by s. 10 to begin with. 
 
268      Read broadly, Glenora Distillers could be taken as authority for the proposition that the ordinary and bona fide 
commercial usage that leads to a mark being a prohibited mark under s.10 must be use as a trade-mark (not generic or 
descriptive use) and in fact must be use as the entire trade-mark. Commercial use of a term as a portion or segment of a 
trade-mark could not invest that term with the necessary “designating” force to become a prohibited mark under s. 10. If 
accepted, such a proposition would have important implications here, since the term “athletic club” has been used 
commercially both in a generic (or descriptive) sense and as part of the trade-marks of other fitness facilities, but has not (at 
least until its adoption by the Respondent) been used as the entire trade-mark of any of those facilities. 
 
269      Upon closer analysis, however, it is my view that this cannot be the intended result of Glenora Distillers, as it would 
lead to a logical inconsistency in the Court of Appeal’s reasoning. 
 
270      As the Court of Appeal observed, the case before it was somewhat unusual. All of the cases to which it had been 
referred for authority concerned the prohibition of particular words or phrases that were “inherently descriptive of the 
character or quality of the products being sold” (para 30). The Court discussed a couple of examples: 

[30] ... For instance, in Bank of Montreal v. Merrill Lynch & Co. (1997), 84 C.P.R. (3d) 262, the Trade-marks 
Opposition Board held that CASH MANAGEMENT ACCOUNT was prohibited in association with financial services, 
as it was commonly understood as “designating a type of financial service through which one can consolidate and 
manage cash investments and credit through one account.” (at page 275) 

[31] Similarly, the Board held that HABANOS was a prohibited mark for tobacco products, as it resembled the marks 
HABANA and HAVANA commonly used by traders and understood, among other uses, as designating Cuban tobacco 
by reference to Cuba’s capital (Benson & Hedges (Canada) Ltd. v. Empresa Cubana Del Tabaco (1975), 23 C.P.R. (2d) 
274)... 

 
271      The Court also observed that: 

[32] Naturally, it would be possible for a mark that is not inherently descriptive of any quality of a product, through 
ordinary and bona fide commercial usage, to become a designator mark... 

 
272      The Court observed a difference between these cases and the one before it. In cases such as Merrill Lynch and 
Empresa Cubana, both above, it found that “section 10 prevents a single trader from having a monopoly over a mark that is 
common to the trade and well-understood as designating a particular quality of wares or services” (para 31). By contrast, in 
the case before it, the Scotch Whiskey Association was (at para 32): 

... essentially seeking to establish a monopoly over a word, which is not inherently descriptive, for a group of traders 
(namely, its members), when it is not clear that any of the Association’s members incorporated the word into their 
trademarks for the purpose of designating their whiskies as being from Scotland. 

 
273      The Court of Appeal rejected the Association’s argument that if glen-prefixed marks were prohibited by s. 10, the 
Association’s members could continue to use their own glen-prefixed trade-marks because they were genuine Scotch 
whiskey distillers. The Court found that this was “completely contrary to the plain wording of the provision, which states that 
‘no person’ shall adopt a prohibited mark as a trademark” (para 33). It was in this context that the Court observed: 
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[34] In short, [the Respondent’s] success in this appeal would jeopardize the trademarks of many of the Association’s 
members. In my view, this cannot be the correct result, and is not true to the spirit and purpose of section 10 of the Act. 
Accordingly, I would allow the appeal, and direct the Registrar to allow Glenora’s application for the registration of 
GLEN BRETON. 

 
274      In other words, as the Court of Appeal recognized, accepting that “glen” was a prohibited mark, did not necessarily 
mean that “glen-prefixed” marks would be prohibited (see paras 27-28) — the result which the Court of Appeal found could 
not be correct because it was contrary to “the spirit and purpose of section 10 of the Act.” The same can be said in the present 
case. Even if “athletic club” is a prohibited mark, it may not dominate any of the trade-marks of the Respondent’s 
competitors such that further use of those marks would be prohibited. 
 
275      By contrast, the broad reading of Glenora Distillers identified above — that only use as a trade-mark and in fact only 
use as the entire trade-mark can lead to a mark becoming a prohibited mark under s. 10 — would lead inexorably to this 
result wherever a prohibited mark is found to exist. Designator marks could only be established through the commercial use 
of trade-marks whose further use would be prohibited as soon as such a designator mark is found to exist, because they would 
be identical to the prohibited mark. This would be an absurd result in my view, and cannot be right, as the Court of Appeal 
recognized. 
 
276      As the Court of Appeal observed, Glenora Distillers was an unusual case, and the principle that the trade-mark 
segment “glen” could not be a stand-alone “mark” for the purposes of s. 10 must be read in that context. It had no inherent 
descriptive meaning, and while strongly associated with scotch whiskeys, had not been adopted by the Association’s 
members for the purpose of designating that origin. It simply did not have a sufficiently strong or distinctive meaning 
standing on its own to be a designator mark for the purposes of s. 10. Segmenting the trade-marks that had led to its 
association with scotch in order to consider “glen” to be a mark on its own “would be affording stronger trade protection to 
that word than is due” (para 26). 
 
277      By contrast, as the Court of Appeal noted, most of the s. 10 cases have dealt with terms that were inherently 
descriptive of the character or quality of the products or services being sold (para 30), and courts have been more willing to 
recognize such terms as designator marks. In my view, if “Canadian champagne” can designate a kind of wine for s. 10 
purposes (Jordan & Ste-Michelle (FC), above, at para 10), “HALLOUMI” can designate a kind of cheese (Cyprus, above), 
and “CASH MANAGEMENT ACCOUNT” can designate a kind of financial service (Merrill Lynch, above) within the 
meaning of s. 10, there seems no prima facie reason why “athletic club” could not come to designate a kind of fitness 
services if, on the facts, it has through bona fide commercial usage come to designate those services. 
 
278      Furthermore, in my view these cases show that generic (or descriptive) uses of a term or its use as part of a 
trade-mark can contribute to its establishment as a designator mark through ordinary and bona fide commercial usage. I have 
no doubt that “cheddar” and “Scotch” would be prohibited marks for the purposes of s. 10, despite the fact that no one uses 
those terms in and of themselves as a trade-mark in relation to the products commonly understood to be described by those 
words. Indeed, the very meaning and import of s. 10 is that no one can. It “prevents a single trader from having a monopoly 
over a mark that is common to the trade and well-understood as designating a particular quality [or I would add kind] of 
wares or services” (para 31). 
 
Does the evidence establish that “athletic club” is a “mark” that designates a kind of services under s. 10? 
 

279      The evidence required to show that a term has become a designator mark under s. 10 has been described in various 
ways. In ITV Technologies, above, Justice Tremblay-Lamer found at para 88 that: 

ITV Technologies’ third ground with respect to registrability is based on paragraph 12(1)(e) and section 10 of the Act. 
Pursuant to section 10, a mark may become a prohibited mark if as a result of ordinary and bona fide commercial usage, 
it has become recognized in Canada as designating the kind, quality, quantity, destination, value, place or origin or date 
of production of any wares or services. The statutory prohibition requires that the use of the mark in question be in 
Canada and that the mark must have been commonly used in Canada at the relevant time as designating an aspect of the 
wares or services which are the subject of the mark (Unitel Communications Inc., supra). 
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280      The statutory prohibition requires that the use of the mark in question be in Canada and that the mark must have been 
commonly used in Canada at the relevant time as designating an aspect of the wares or services which are the subject of the 
mark (Unitel, above). 
 
281      In Unitel, above, Justice Gibson saw the question as whether “the trade marks at issue had become generic at the date 
of its registration in the collective minds of the appropriate relevant universe” (para 178), meaning “a generic term in respect 
of the goods or services to which the use has related.” Justice Gibson relied upon Ciba-Geigy Canada Ltd. v. Apotex Inc., 
[1992] 3 S.C.R. 120 (S.C.C.) in finding that the relevant “universe” of persons for determining this question was made up of 
the end users of the product or service in question (see para 105). 
 
282      In Cyprus, above, both this Court and the Federal Court of Appeal found no error in the TMOB’s formulation that the 
evidence showed that “there has been bona fide commercial usage of the Mark or similar terms such that it is recognized in 
Canada as designating a kind of cheese”: see International Cheese Council of Canada v. Republic of Cyprus (Ministry of 
Commerce, Industry & Tourism), [2008] T.M.O.B. No. 99 (T.M. Opp. Bd.) at para 30, International Cheese Council of 
Canada v. Republic of Cyprus (Ministry of Commerce, Industry & Tourism) (2008), 70 C.P.R. (4th) 430 (T.M. Opp. Bd.), 
app’d 2010 FC 719 (F.C.) at paras 51-58, 2011 FCA 201 (F.C.A.) at para 24 (emphasis added). In this Court [Cyprus (FC)] 
Justice de Montigny stated at paragraph 54 that the opponents to registration had to: 

... demonstrate that the Mark (or any other mark “so nearly resembling that mark as to be likely to be mistaken therefor”, 
to use the language of section 10) was used extensively in Canada by others prior to the relevant date to designate a type 
of cheese, and that the Mark had an accepted definition or meaning in the industry: see Sealy Canada Ltd. v. Simmons 
I.P. Inc. (2005), 47 C.P.R. (4th) 296, at paragraphs 35 to 37 (T.M.O.B.). 

At paragraph 57 he framed the burden as: 

... establishing that the term “halloumi” or terms so nearly resembling it as to be likely to be mistaken therefor, was used 
extensively in Canada by others to designate a type of cheese. 

Justice de Montigny elaborated at paragraph 58: 

... [T]he applicable criterion is not quantitative but qualitative. What the opponents had to establish was that the term 
“halloumi” had by ordinary and bona fide commercial usage become extensively recognized in the industry. 

 
283      I adopt Justice de Montigny’s framing of what must be established. The term “athletic club” will be a prohibited mark 
under s. 10 of the Act if, at the relevant time that term, or terms so nearly resembling it as to be likely to be mistaken therefor, 
had been used extensively in Canada by others to designate a type of physical fitness services or facilities, and if the term has 
an accepted definition or meaning in the industry. 
 
284      In the trade-mark opposition context that arose in Cyprus, the opponent had only an initial burden to establish a prima 
facie case on this point, whereupon the burden shifted to the applicant for registration to show that the proposed trade-mark 
was not a prohibited mark under s. 10: Cyprus (FC), above, at para 53. That is not the case here, where the party seeking 
expungement bears the burden of proof throughout. However, Justice de Montigny’s framing of what is ultimately to be 
determined (irrespective of who bears the onus) applies equally in this context. 
 
285      The Applicant has put forward several forms of evidence in an effort to establish that, by December 1997 when the 
Respondent first adopted the Athletic Club Trade-mark, the words “athletic club” had by ordinary and bona fide commercial 
usage, become recognized in Canada as designating a kind of services. 
 
Evidence from Cross-Examinations 
 

286      First, the Applicant points to responses to questions by the Respondent’s witnesses — Chuck Kelly and Alex Hunt — 
during cross-examination on their affidavits, which appear to acknowledge that the term “athletic club,” in addition to 
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forming a part of the Respondent’s corporate name and Trade-mark, is also a descriptive term used to refer to facilities 
similar to those operated by the Respondent. 
 
287      Alex Hunt, a private investigator who filed an affidavit on the Respondent’s behalf, acknowledged that: “an athletic 
club” or “athletic clubs” would typically offer fitness training, weight training, aerobics, personal training and would 
typically conduct exercise, fitness, aerobic and dance classes; the sale of power bars, power drinks and other health foods to 
supplement workouts is “something you see” in such facilities; the “bigger ones” often sell sporting goods and clothing and 
have snacks for sale; and fitness assessments are offered for a fee at such facilities: see Cross-Examination of Alex Hunt, 
Applicant’s Record, Vol. 10, Tab 12, questions 32, 37-40, 93. 
 
288      Chuck Kelly acknowledged that: “some of” the services offered by the Respondent in its facilities fit with the 
dictionary definitions of “athletic” and “club”; one of the dictionary definitions of “club” referred to by the Applicant 
specifically mentions “athletic clubs”; a reference to an “athletic club” in a 1991 Montreal Gazette article presented by the 
Applicant was referring to “a place to exercise”; there are other “athletic clubs” in Canada that offer services such as fitness 
assessments, restaurant services, a snack bar, dance classes, and selling of sporting goods, health foods and supplements; in 
1996, there were athletic clubs that offered dance classes; members of The Athletic Club use those facilities primarily for 
exercise and socializing; one of the things the Respondent is trying to project with its Trade-mark is fitness; and there are a 
lot of companies in Canada other than the Respondent that use the words “athletic club” in their name: see 
Cross-Examination of Chuck Kelly, Applicant’s Record, Vol. 10, Tab 14, questions 313-319, 343-345, 378, 384-385, 410, 
509. Elsewhere in the same cross-examination, Mr. Kelly claimed that the terms “fitness club” or “health club” would be 
more commonly used as descriptive terms by third parties to refer to facilities offering the types of services offered by the 
Respondent, and he identified massage and retail services (beyond “minor” retail) as two services offered by the Respondent 
that would not fit with the dictionary definitions of “athletic” and club”: see ibid, questions 316-319, 499. 
 
289      While not irrelevant to the question of whether the words “athletic club” had by December 1997 become a mark that 
designated a kind of services, these responses are not strong evidence for that proposition either. They do seem to constitute 
an acknowledgement by these two witnesses that the term “athletic club” has at least to some degree become generic, and 
would be understood to encompass many of the services offered by the Respondent. However, the relevant “universe” whose 
opinion matters for present purposes are the end users (or potential users) of the services in question (Unitel, above, at para 
105), and acknowledgements by these two witnesses of generic uses of the term do not provide strong evidence of how this 
broader public understands it. 
 
290      In Mr. Hunt’s case, counsel specifically stipulated, following a series of objections to questions posed, that he was 
speaking only based on personal knowledge or experience and was “not being put forward as an expert in any way of how an 
athletic club works or the services provided by athletic clubs generally” (see Cross-Examination of Alex Hunt, Applicant’s 
Record at pp. 3132-3133). 
 
291      In the case of Mr. Kelly, the case law is clear that his status on cross-examination is that of a witness and not a party, 
and thus his answers cannot be treated as admissions. Like Mr. Hunt, his testimony amounts to a survey of one. Counsel for 
the Applicant repeatedly asked him to place himself in 1996-97, before the Respondent’s adoption of the Trade-mark, in 
responding to questions. However, he consistently testified that at the time he had little knowledge of “athletic clubs.” He 
said he would have associated the term with “a gymnasium,” that he was a member of a “gym” that offered weights, cardio 
and a vending machine, and the only “athletic club” he would have been aware of was the Detroit Athletic Club which on his 
understanding bore little resemblance to the Respondent’s facilities: see Cross-Examination of Chuck Kelly, questions 
350-378, 499-506. While some elements of the Respondent’s services would be encompassed within this understanding (for 
example, weights, cardio equipment, vending machines, and in some cases dance classes), others (for example personal 
training, fitness assessments and retail operations) would not. 
 
Evidence from newspaper archives 
 

292      The Applicant has also presented numerous examples of newspaper articles that contain the term “athletic club.” 
Most relevant for present purposes are the examples of articles published between the late 1980s and 1997, obtained by the 
Applicant from the Canadian Newsstand database available through the Ottawa Public Library. A number of these articles 
use the term “athletic club” in a descriptive sense in apparent reference to facilities devoted to sports and/or fitness, while 
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others refer to the names of organizations or facilities that contained the words “athletic club.” While one can infer from the 
context that some of these references are to facilities that bear some resemblance to those of the Respondent, it is in most 
cases not possible to tell precisely what range of activities and services are offered by the facilities in question. Some refer to 
the sites of squash, tennis, or running events or the home facilities of the participants, without a clear indication of whether 
these are activity-specific or more general athletic and fitness facilities, while others more clearly refer to multi-purpose 
fitness facilities (see Applicant’s Record at pp. 2549, 2585, 2593, 2630, 2643, 2645, 2646). At least one article refers to a 
fitness facility that has a retail operation selling sports apparel (see Applicant’s Record at p. 2567). Other facilities or 
organizations mentioned in the articles are (again judging from context) apparently dissimilar from the parties’ facilities, such 
as rugby or hockey teams, a boxing club and sports or singles bars (see Applicant’s Record at pages 2472, 2475, 2540). 
 
293      What can be said on the basis of this evidence is that the term “athletic club” was, at least on some occasions prior to 
1997, used in newspaper articles as a descriptive term to refer to athletic and fitness facilities that would offer at least some of 
the services currently offered by the Respondent. The precise degree of overlap or resemblance cannot be determined from 
the articles themselves. This evidence offers some support to the Applicant’s position, but is far from conclusive on its own. 
It suggests that the term did have some descriptive meaning with the relevant audience at the relevant time, but it does not 
establish that there was truly an accepted definition or meaning of the term in the industry and what that meaning was. The 
fact that dissimilar organizations or facilities may have used the term “athletic club” in their names is not fatal to the 
Applicant’s argument under s. 10 if the term still had a readily understood meaning in the relevant context. 
 
Evidence from Yellow Pages directories 
 

294      The Applicant has also submitted evidence based on Yellow Pages listings from various cities across Canada for 
various years between 1985 and 2011. These show that facilities using the term “athletic club” in their names were listed 
under headings such as “Fitness Centres & Programs,” “Health Clubs,” “Gymnasiums,” “Gyms,” “Fitness & Health Clubs,” 
“Athletic Organizations,” “Health Studios,” “Fitness Centres,” “Health, Fitness & Exercise Services,” “Physical Fitness.” 
Some directories also included a heading entitled “Sports/Athletic Clubs and Organizations,” though the facilities employing 
term “athletic club” in their names did not appear to be listed under this heading. 
 
295      This evidence shows that in several cities across Canada, facilities listed under headings that would imply some 
overlap with the Respondent’s services were using the term “athletic club” in their names before 1997. These include 
Vancouver / Burnaby and the Lower Mainland of B.C., Victoria, Calgary, Edmonton, Winnipeg, Toronto East, 
Hamilton-Wentworth / Burlington, Ottawa-Hull, and Halifax-Dartmouth. In some of these markets (for example 
Vancouver/Burnaby and the Lower Mainland), a marked increase in the use of the term by such facilities is apparent in more 
recent years, though there were several relevant listings before 1997. 
 
296      As with the newspaper evidence above, it is not possible to determine from this evidence the range of services offered 
by each listed facility or organization, but several of the categories (for example “Fitness Centres & Programs,” “Health 
Clubs,” and “Fitness Centres”) do suggest a degree of similarity with the Respondent’s services. 
 
Evidence from corporate and trade name / trade-mark searches and follow-up inquiries 
 

297      The Applicant conducted a number of searches for corporate names, business (or trade) names, and trade-marks using 
the term “athletic club.” They used CDNameSearch (which searches the Canadian Intellectual Property Office (CIPO) 
database), OnCorp (which searches Ontario corporate and business names), NUANS, the Quebec Registraire des enterprises. 
These searches revealed numerous examples of businesses and organizations using the term “athletic club” in their corporate 
names, trade names and trade-marks. NUANS alone contains more than 100 active listings of names that include this term. 
On their own, these listings tell us little about the services offered or activities carried out by these organizations. However, 
other forms of further evidence submitted by the Applicant give these listings greater relevance. 
 
298      The first is a series of registrations under the Ontario Business Names Act, RSO 1990, c B.17. On December 17, 
2007, the Respondent filed registrations under that Act to enable three of its subsidiaries — The Guelph Athletic Club Inc., 
The Thunder Bay Athletic Club Inc., Total Fitness Athletic Club (Brantford) Ltd. — to carry on business under the name The 
Athletic Club. On each of those registrations, the “Activity being carried out” is listed as “ATHLETIC CLUB.” Similarly, the 
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Respondent presented a renewal of a registration under the Business Names Act by the Cambridge Group Inc. to operate 
under the name Toronto Athletic Club, also listing ATHLETIC CLUB as the activity being carried out. 
 
299      The Applicant says that the Toronto Athletic Club has been defining its activities in this manner since 1987. While 
there is no verification of this in the registration renewal provided, the Applicant’s evidence, uncontested by the Respondent, 
was that the Toronto Athletic Club has been in operation for over 25 years (see Antonniou Affidavit of August 26, 2011, 
Exhibit H, Applicant’s Record, Vol. 6 at p. 2069). The Applicant provided little evidence of that club’s activities. The exhibit 
just mentioned indicates only that it is a “private club,” and a print-out of a Google search indicates that it is “Where 
Toronto’s business elite mixes health and networking with Stratus executive dining, and a spectacular view of Toronto 
Islands while you exercise!” (Applicant’s Record at p. 2874). 
 
300      The Applicant also called a number of the businesses listed in the above-noted corporate and business name searches 
to verify their activities. A summary of their responses compiled by the Applicant (and not contested by the Respondent) 
indicates under the header “what they do” that of the 19 facilities reached, most have “fitness facilities,” eight have a 
swimming pool or “aquatics,” and two offer squash facilities. Two facilities (including the Toronto Athletic Club mentioned 
above) are simply listed as “private club,” while one is listed as having “hockey facilities.” Most of these facilities have 
operated for 10 years or more, and 10 of the 19 began operating before the Respondent’s adoption of the Trade-mark in 1997 
(7 of which were listed as operating “fitness facilities,” two of which were listed as “private clubs,” and one of which 
operated “hockey facilities”): see Antonniou Affidavit of August 26, 2011, exhibit H, Applicant’s Record at p. 2069. Another 
series of calls made by the Applicant’s counsel confirmed that another 5 facilities using “athletic club” in their name had 
been operating for 120, 35, 35, 1 and 30 years respectively, but the Applicant has not indicated the services offered by these 
organizations: Oliver Affidavit of September 14, 2011, Applicant’s Record, Vol. 7, Tab 11 at paras 137-141. 
 
301      Finally, an Extended Preview Report from the CDNameSearch results, which are derived from CIPO’s trade-marks 
database, provides information on the wares and services in connection with which trade-marks matching the search criteria 
“ATHLETIC & CLUB” have been registered: see Oliver Affidavit of September 14, 2011, Exhibit K, Applicant’s Record at 
pp. 2200-2205. 
 
302      A trade-mark entitled FIT CITY ATHLETIC CLUB & DESIGN, registered in March 1999 and owned by FITCITY 
for Women Inc. Richmond, B.C., is registered in connection with the following wares and services: 

WARES: 

(1) Clothing, namely, sweat pants, sweat shirts, t-shirts, hats, shorts; weight lifting gloves and mugs. 

SERVICES: 

(1) Operation of a retail business providing athletic club services, namely, a fitness and exercise club, hair salon 
services, massage services, tanning salon services, esthetician services. 

 
303      The trade-mark MANSFIELD CLUB ATHLÉTIQUE, registered in February 2008 and owned by The Atwater 
Badminton & Squash Club of Montreal Quebec, is registered in connection with the following wares and services: 

WARES: 

(1) Apparel namely men’s, women’s and children’s jogging and gym shorts, pull-on pants, sweat and warm-up suits, 
tank tops, T-shirts, long-sleeved T-shirts, jackets, socks; women’s leotards and tights; headwear namely, hats and caps; 
gym bags, coffee mugs and key chains. 

SERVICES: 

(1) Operation of a fitness, athletic and health centre offering a complete program for physical conditioning and tests to 
evaluate the physical condition of individuals. 
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304      Other listed trade-marks relate to wares and services that are not similar to those offered by the Respondent. The 
trade-mark “Maple Leaf Athletic Club in a circle with maple leaf & design,” owned by The Maple Leaf Athletic Club of 
Edmonton, is registered in connection with the services “(1) Sports club that promotes the participation in athletic games 
namely soccer, hockey and lacrosse.” The trade-mark MARLBORO ATHLETIC CLUB, owned by Maple Leaf Sports & 
Entertainment Ltd. of Toronto, is registered in connection with the services “(1) Providing amusement and entertainment 
through the medium of hockey games and promotion of an interest in hockey.” The trade-mark SHANKS ATHLETIC 
CLUB, owned by Schanks International Inc. of Calgary, is registered in connection with the services “(1) Operation of a 
sports bar, including the sale and service of prepared foods and beverages, and the sale of sporting memorabilia and related 
sporting paraphernalia,” as well as various wares. 
 
Other evidence 
 

305      In my view, the Applicant accurately points out that the term “athletic club” has been used in a generic sense in 
various court judgments (see National Council of Jewish Women of Canada, Toronto Section v. North York (Township), 1961 
CarswellOnt 157 (Ont. C.A.) at para 7, (1961), 30 D.L.R. (2d) 402 (Ont. C.A.); Kehoe v. Thorold (Town), 1973 CarswellOnt 
465 (Ont. Dist. Ct.) at para 7, (1973), 35 D.L.R. (3d) 512 (Ont. Dist. Ct.); Mayfair Tennis Courts Ltd. v. Nautilus Fitness & 
Racquet Centre Inc., 1999 CarswellOnt 601 (Ont. Gen. Div.) at paras 32-33, (1999), 23 R.P.R. (3d) 271 (Ont. Gen. Div.); 
Rodgers v. Calvert, 2004 CarswellOnt 3602 (Ont. S.C.J.) at para 42, (2004), 244 D.L.R. (4th) 479 (Ont. S.C.J.); Rachfalowski 
v. R., 2008 TCC 258 (T.C.C. [Informal Procedure]) at para 21; Ninpo Martial Arts Inc. v. Lepa, 2009 ABPC 251 (Alta. Prov. 
Ct.) at para 6; R. v. Tejeda-Rosario, 2009 CarswellOnt 9057 (Ont. S.C.J.) at para 5; Eltom v. Canada (Minister of Citizenship 
& Immigration), 2005 FC 1555 (F.C.) at para 25), and in certain pieces of legislation (see Health Insurance Act, RRO 1990, 
Reg 552 (General), s. 24(1) 8.2; Independent Health Facilities Act, RRO 1990, Reg 650 (Facility Fees), s. 1(1) 8.2). 
 
306      The Applicant also points to dictionary definitions of “athletic” and “club,” but none of these defines “athletic club” 
and they are therefore of limited relevance to the present discussion. One of the dictionaries referenced lists “athletic club” as 
an example of “club,” which shows a generic or descriptive (though not specifically defined) use of the term (see Shorter 
Oxford English Dictionary, Applicant’s Record at p. 2872), but this does not tell us how the term was understood in 1997 by 
the consumers (or potential consumers) of the Respondent’s services. 
 
Conclusion 
 

307      Each piece of evidence outlined above presents, in itself, an incomplete picture. However, taken together, this 
evidence is sufficient to persuade me that by December 1997, on a balance of probabilities, the term “athletic club” had been 
used extensively in Canada by others within the industry of which the parties form a part and had a well-understood meaning 
in that industry and among the users and potential users of the parties’ services. In particular, the evidence shows that prior to 
1997, several facilities surveyed by the Applicant were operating fitness facilities under business names that included the 
term “athletic club,” a number of such facilities were listed under relevant headings in the Yellow Pages, and the term was 
used descriptively (or generically) in newspapers to refer to such facilities. 
 
308      It may be that there were individual differences among these facilities. Some may have had swimming pools and 
squash courts, and some not. Some may have had associated retail or food and beverage operations, and some not. We do not 
know how many offered personal training, massage services, or various other amenities. Some may have been more posh or 
more exclusive than others. 
 
309      However, it seems clear that the relevant public would have understood that these were places for exercise, and no 
doubt for congregating and socializing with others also interested in fitness or particular athletic activities. In other words, the 
term “athletic club” had by 1997 become a generic term designating facilities similar to those operated by the parties in this 
matter, though the specific services and amenities offered at each may have varied. The term “athletic club” had therefore 
become, in my view, through ordinary and bona fide commercial usage, a mark designating a kind of services. As a 
consequence, no person was entitled to adopt that mark (or one likely to be mistaken for it) “as a trade-mark in association 
with such... services or others of the same general class or use it in a way likely to mislead.” 
 
310      The underlined portion of the preceding quotation is significant. It means that s. 10 does not require an exact 
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correlation with the services the mark has come to designate in order for the prohibition to apply. Where the services sought 
to be offered are “of the same general class,” the use of the designator mark in connection with them will be prohibited. 
While the services currently offered by the Respondent may differ in some respects from those that had come to be 
designated by the mark “athletic club” by 1997, the evidence shows that they are of the same general class. Thus, if the 
Respondent’s Trade-mark is so similar that it is likely to be mistaken for the mark “athletic club” (which remains to be 
considered below), its use in connection with those services will be prohibited. 
 
Is the Athletic Club Trademark so similar that it is likely to be mistaken for the mark “athletic club” in contravention of s. 
10? 
 

311      As noted above, the question for the Court in this regard is whether 

 

Graphic 5 

so closely resembles the alleged “designator” mark “athletic club” that it is likely to be mistaken for that mark. 
 
312      One factor the Court must consider is whether the design elements, even if not “distinctive” so as to avoid a finding 
(for example) of descriptiveness under s. 12(1)(b) (through the s. 12(2) saving provision) or confusion under s. 16, could 
nevertheless be sufficient to avoid a finding that the mark is prohibited under s. 10. That is, by prohibiting only marks that are 
identical to or likely to be mistaken for a designator mark, s. 10 seems to apply a higher threshold than mere confusion or lack 
of distinctiveness: see Jordan & Ste-Michelle (TMOB), above, at para 10. 
 
313      Fox on Trade-Marks says the following with respect to when the prohibition will or will not apply (at pp. 5-66.6 - 
5-66.8): 

Section 10 was held not to prohibit the adoption of a mark comprising a prohibited term proceeded [sic] by an adjective 
descriptive of the applied for wares [citing McCain Foods Ltd. v 1009222 Ontario Inc. (2001), 15 CPR (4th) 110 at 124 
(TMOB)].... 

It is to be noted that s. 10 of the Act does not use the word “confusion”, but instead uses the words “so nearly 
resembling... as to be likely to be mistaken therefore”. This is one of the circumstances referred to in s. 6(5) of the Act 
and is one of the more important factors used to determine whether there is a risk of confusion between trade-marks or 
trade-names. The Trade-marks Opposition Board has observed that the language of s. 10 is similar to that of s. 9 of the 
Act and has therefore used the test devised in Canada v Kruger [(1978), 44 CPR (2d) 135 at 139 (TMOB)] and asked 
the following question by way of analogy: “Could a person familiar with any or all of the opponent’s allegations of 
origin and having an imperfect recollection thereof confuse the mark with those appellations of origin?” 

The totality of a trade-mark must be considered in the s. 10 analysis. Even where a particular word is prohibited, if the 
word is used in combination with a distinctive element such that the prohibited word does not dominate, the trade-mark 
will still be registrable [citing Glenora Distillers, above, at para 27].... 

 
314      I adopt this analysis, and I think it implies that “likely to be mistaken for” under s. 10 is a narrower category (and thus 
sets a higher threshold) than “confusion” under s. 16, which casts a broader net. 
 
315      However, the jurisprudence under s. 10 still employs the concept of “dominance” to determine whether any 
“distinguishing features” of a trade-mark are sufficient that it will not be mistaken for a “designator” mark. To repeat a 
portion of the analysis in Glenora Distillers, above: 

[28] ... even if “glen” could be considered a mark and is prohibited, I find that it does not dominate GLEN BRETON as 
contemplated in Molson, when that trademark is considered as a whole. 
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”Export” did not dominate “Molson Export” so as to bring it within the s. 10 prohibition, and “Glen” did not dominate “Glen 
Breton” so as to trigger this prohibition. Does “athletic club” so dominate 

 

Graphic 6 

that the prohibition should apply? 
 
316      I have been unable to locate any closely analogous cases under s. 10, where the combination of design and text was at 
issue. Thus, there has been little or no judicial treatment of the question of whether design elements that do not meet the 
“distinctiveness” threshold for s.12(1)(b) or s. 16 purposes might nevertheless prevent the s. 10 prohibition from applying due 
to the higher threshold implied by the words “likely to be mistaken therefor.” 
 
317      The Trade-mark Opposition Board considered a composite mark under s. 10 in Principauté de Monaco v. Monte 
Carlo Holdings Corp., [2013] T.M.O.B. No. 5058, 2013 TMOB 58 (T.M. Opp. Bd.) [Monte Carlo]. It found that the 
proposed “DIAMOND REWARDS CLUB MONTE CARLO INN & Design” had a number of distinguishing features such 
that even if “Monte Carlo” was a mark designating the origin of services (which the Board did not decide), it did not 
dominate the proposed mark such that the latter was likely to be mistaken for the former. The trade-mark in question appears 
as follows: 

 

Graphic 7 

 
318      In my view, the distinguishing features of the mark in question in Monte Carlo were much greater than those at issue 
here, and the designator mark was much less prominent in the trade-mark as a whole. 
 
319      Despite my view that s. 10 sets a higher threshold than “confusion” or lack of “distinctiveness” under other portions 
of the Act, I find that the mark “athletic club” so dominates the Athletic Club Trademark that the latter is likely to be 
mistaken for the former. As such, it is my view that the s. 10 prohibition applies. 
 
320      In my view, then, the Applicant has established that the Trade-mark is prohibited under s.10. 
 
Sections 11 and 12(1)(e) 
 

321      For the reasons given above, it seems to me that the Trade-mark is also prohibited under ss. 11 and 12(1)(e). 
 
Remedies 
 

322      The Applicant claims a permanent prohibition on use on the basis of ss. 53.2, 10 and 11 of the Act, which read as 
follows: 
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Further prohibitions 

10. Where any mark has by ordinary and bona fide commercial usage become recognized in Canada as designating the 
kind, quality, quantity, destination, value, place of origin or date of production of any wares or services, no person shall 
adopt it as a trade-mark in association with such wares or services or others of the same general class or use it in a way 
likely to mislead, nor shall any person so adopt or so use any mark so nearly resembling that mark as to be likely to be 
mistaken therefor. 

[...] 

Further prohibitions 

11. No person shall use in connection with a business, as a trade-mark or otherwise, any mark adopted contrary to 
section 9 or 10 of this Act or section 13 or 14 of the Unfair Competition Act, chapter 274 of the Revised Statutes of 
Canada, 1952. 

[...] 

Power of court to grant relief 

53.2 Where a court is satisfied, on application of any interested person, that any act has been done contrary to this Act, 
the court may make any order that it considers appropriate in the circumstances, including an order providing for relief 
by way of injunction and the recovery of damages or profits and for the destruction, exportation or other disposition of 
any offending wares, packages, labels and advertising material and of any dies used in connection therewith. 

 
323      As the language of s. 53.2 makes clear, the power to grant an injunction is a discretionary power. However, by 
definition, a mark that offends s. 10 is one that “no person shall adopt” (s. 10) and “[n]o person shall use in connection with a 
business” (s. 11). 
 
324      In College of Traditional Chinese Medicine Practitioners & Acupuncturists (British Columbia) v. Council of Natural 
Medicine College (Canada), 2009 FC 1110 (F.C.) where Justice O’Keefe found that several of the marks in question violated 
s. 10 (and all were used in a manner that violated s. 7(d)), the Court found it appropriate in granting summary judgment to the 
plaintiffs in an expungement action to grant a permanent injunction preventing the defendant’s further use of the marks. 
 
Judgment 
 

           

1. THIS COURT DECLARES that Canadian Trade-mark Registration No. TMA633422 for the trade-mark the Athletic 
Club & Design (the Athletic Club Trade-mark) is invalid; 

2. THIS COURT ORDERS that: 

(a) Pursuant to s. 57(1) of the Trade-Marks Act (Act), the entry in the Canadian Trade-mark Register for the 
Athletic Club Trade-mark shall be struck out on the ground that it does not accurately express or define the existing 
rights of the person appearing to be the registered owner of the Mark; 

(b) Pursuant to ss. 53.2, 10 and 11 of the Act, the Respondent is hereby permanently prohibited from using, directly 
or via licence, the Athletic Club Trade-mark and its common law equivalent; and 

(c) The Applicant shall have its costs of these proceedings. 

 
Application granted. 
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2018 FC 325, 2018 CF 325 
Federal Court 

Papequash v. Brass 

2018 CarswellNat 1135, 2018 CarswellNat 1439, 2018 FC 325, 2018 CF 325, 290 A.C.W.S. (3d) 249 

CLARENCE PAPEQUASH, CLINTON KEY AND GLENN PAPEQUASH (Applicants) 
and RODNEY BRASS, DAVID COTE, MYRNA O’SOUP, COLLEEN BRASS,DALE 

BRASS, FERLYN BRASS, JESSE BRASS, JOSEPH BRASS, MELODY BRASS, 
ROBERT BRASS, SHANNON BRASS, SHIRLEY BRASS, ANGELA 

DESJARLAIS,GILDA DOKUCHIE-CRANE, KENNETH HATHER, SIDNEY 
KESHANE, ALLAN O’SOUP, FERNIE O’SOUP, GLEN O’SOUP, IVY O’SOUP, 

MARLENE BRASS, PERCY O’SOUP, MARCELLA PELLETIER, BURKE RATTE 
AND KEY FIRST NATION (Respondents) 

R.L. Barnes J. 

Heard: November 16, 2017 
Judgment: March 21, 2018 

Docket: T-1856-16 

 
Counsel: Nathan Phillips, Mervin Phillips, for Applicants 
Stephanie C. Lavallée, Donald E. Worme, for Respondents 

Subject: Civil Practice and Procedure; Public 
 
Headnote 
 
Aboriginal and indigenous law --- Practice and procedure — Evidence — Miscellaneous 
Striking out affidavits for failure to produce documents and attend cross-examinations — First Nation went through election 
process for Chief and band councillors — Various candidates and electors reported, among other things, vote buying by 
candidate RB and candidates GO, SK, and AD, who were associates of RB — RB was ultimately elected Chief, and GO, SK, 
and AD were apparently elected as councillors — Candidates CP and CK and third person brought application for order 
setting aside and annulling election — Case management prothonotary struck out affidavits filed by RB, GO, SK, and AD 
due to their failure to comply with directions to produce documents and attend cross-examinations — RB, GO, SK, and AD 
appealed — Appeal dismissed — Prothonotary had not failed to appreciate behind-the-scenes efforts made by RB, GO, SK, 
and AD to comply with her several directions — RB, GO, SK, and AD had adduced no affidavit evidence before 
prothonotary of efforts they supposedly made to comply, and those efforts were minimal at best — Prothonotary had given 
RB, GO, SK, and AD sufficient chances to comply — RB, GO, SK, and AD were at best indifferent to their obligations to 
produce — It appeared more likely that they were deliberately delaying and frustrating litigation by failing to comply with 
prothonotary’s directions. 

Aboriginal and indigenous law --- Self-government of Indigenous people — Elections — Validity 
First Nation (FN) went through election process for Chief and band councillors — Various candidates and electors reported 
vote buying by candidate RB and candidates GO, SK, and AD, who were associates of RB — Certain candidates were 
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offered payments to withdraw and support RB and his associates — RB had also reportedly made promises of employment 
with FN to certain people and payment of Christmas bonus to all members of FN if he was elected Chief — RB was 
ultimately elected Chief, and GO, SK, and AD were apparently elected as councillors — Candidates CP and CK and third 
person brought application for order setting aside and annulling election — Application granted — Where election had been 
corrupted by fraud such that integrity of electoral process was in question, annulment could be justified regardless of proven 
number of invalid votes — One reason for adopting stricter approach in cases of electoral corruption was that true extent of 
misconduct might be impossible to ascertain or conduct might be mischaracterized — In present case, there was clear 
evidence of widespread and openly-conducted vote buying activity carried out by RB, GO, SK, and AD — It was also of 
some significance that RB attempted to buy off CP, CK, and third person after application was brought by offering each of 
them substantial sums of money in return for dubious offers of work — Integrity of election was sufficiently corrupted by 
misconduct of RB, GO, SK, and AD that election had to be annulled and new election conducted. 

APPEAL by First Nation (FN) and various members of FN from decision of case management prothonotary striking out 
affidavits of certain successful election candidates; APPLICATION by other members of FN for order setting aside and 
annulling election of Chief and band councillors. 
 

R.L. Barnes J.: 
 
1      This application is brought under sections 31 and 35 of the First Nations Elections Act, SC 2014, c 5, seeking to set 
aside the election of the Chief and Band Councillors of the Key First Nation conducted on October 1, 2016. The Applicants’ 
central allegations involve widespread unethical election practices including the misuse of Band funds to purchase votes or to 
persuade candidates not to run for the election. Allegations initially made against the Electoral Officer were subsequently 
withdrawn. Also at issue in the proceeding is an appeal by the Respondents from an Order of Case Management Prothonotary 
Martha Milczynski dated August 21, 2017. In that Order, Prothonotary Milczynski struck out the affidavits of the 
Respondents, Rodney Brass, Sidney Keshane, Glen O’Soup, and Angela Desjarlais. The Respondents seek to have those 
affidavits reinstated to their application record because, in their absence, the Respondents have no material evidence with 
which to challenge the underlying application. 
 
2      At the heart of these proceedings is an extremely acrimonious dispute between the Applicants and the Respondents. The 
conduct of the parties and their respective legal counsel during these proceedings leaves much to be desired and, in a number 
of aspects, is deserving of censure. It should be specifically noted that the content of the affidavits filed by both sides and the 
correspondence between counsel all too frequently contained scurrilous, irrelevant, and non-factual allegations that have no 
place in litigation. It is also appropriate to observe that it is not counsel’s role in cases like this to deliberately aggravate 
already strained relationships in the community. Where possible, counsel should aim to resolve disagreements, particularly 
with respect to unnecessary procedural disputes. Further, counsel should always bear in mind that it is ultimately the 
members of the Band who pay the legal bills for their litigation choices and recommendations. I also question whether the 
Key First Nation should have been represented in this proceeding by the same legal counsel as the other named Respondents. 
Given the allegations of misconduct directed at some of those Respondents, the Band should undoubtedly have been 
represented by separate, independent counsel whose sole mandate would be to advocate for the best interests of the First 
Nation and its members. 
 
I. The Appeal 
 

3      The Respondents challenge the Prothonotary’s Order largely on the strength of what took place after her Order was 
issued. To advance that case, they have tendered affidavits detailing their efforts to overcome the procedural lapses at the root 
of the Prothonotary’s Order. They contend that the appeal should be allowed on the strength of this new evidence and 
because of the extreme prejudice they will suffer if their affidavits are not reinstated. Needless to say, the Applicants oppose 
the admission of this new evidence because, they say, the Respondents are unable to satisfy the test for its admissibility and 
because the evidence is not relevant to the determination of whether the Prothonotary made a palpable and overriding error in 
striking the Respondents’ affidavits. 
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II. Procedural Background 
 

4      Much of the procedural history relevant to the Prothonotary’s Order is contained within her corresponding reasons. It is 
worth noting that this proceeding was under very active case management from the Prothonotary’s appointment on December 
19, 2016 to the date of her challenged Order, which was issued more than eight [8] months later. 
 
5      The record discloses that Prothonotary Milczynski was privy to numerous hearings and motions and issued several 
Directions and Orders. The Prothonotary was deeply immersed in the proceeding and well aware of the procedural lapses that 
led to the Order under appeal. That appreciation is reflected in the following narrative from Prothonotary Milczynski’s Order: 

This proceeding has been delayed and has not progressed to the completion of cross-examinations due to the inability or 
failure on the part of the Respondents Rodney Brass, Sidney Keshane, Glen O’Soup and Angela Desjarlais, each of 
whom swore or affirmed affidavits in the within application, to comply with directions to attend. The directions were 
properly served on or about March 1, 2017 and required each of the affiants to produce certain documents at or prior to 
their cross examination. Some documents have been produced, but the bulk of them, those listed in the Applicants’ 
notice of motion have not. Those documents (bank statements and banking documents) are relevant; they go to the heart 
of the matter that is in issue in this proceeding, namely whether there was vote buying in the October 1, 2016 election 
for Chief and Council of the Key First Nation. In that respect, I refer to paragraphs 9-18 of the Applicants’ written 
representations as to what the allegations of vote buying are as they relate to the documents that are sought. 

The matter of these productions has been the subject of numerous case management teleconferences and motions. 
Initially there was agreement that the documents would be provided. That agreement was then resiled from and their 
provision was the subject of a motion for relief from production pursuant to Rule 94(2) of the Federal Courts Rules. 
That motion was heard and dismissed in April, 2017 on the grounds that there was little or no evidence in the record that 
the documents sought did not exist, could not be obtained, were onerous to obtain, or were irrelevant. Subsequently, 
deadlines for the production of these documents came and went and there appeared to be some misunderstanding 
regarding the obligation to make some effort to obtain the documents if they were readily available (such as requesting 
copies of them from a financial institution). Some productions were made in drips and drabs. 

In response, the Applicants brought a motion for a show cause order, alleging contempt on the part of the Respondents 
for their failure to provide the documents as ordered, so as to proceed to cross-examinations. On that motion, 
representations were made regarding some uncertainty and confusion on the part of the Respondents and counsel about 
what was being requested, how some documents could be obtained but that there was no deliberate effort to ignore the 
order or thwart the proceeding and that further efforts were being made. The Court was advised that the documents 
could be and would be provided soon. There were vague assertions regarding fishing expeditions but again there was no 
evidence filed that would assist the Court in any finding that what was being requested was irrelevant, unreasonable or 
not available. Nonetheless given the Respondents’ assurances about the continued efforts, the Court gave the 
Respondents some benefit of the doubt and the motion was accordingly dismissed, without prejudice. Further deadlines 
were set for production and the completion of cross-examinations. There were also further case management 
teleconferences regarding the subsequent delays. 

Consequently on this motion, the Applicants seek to strike the affidavits of those persons who have failed to comply 
with the directions to attend. The Respondents again, have not filed evidence to properly explain the delay. Counsel for 
the Respondents made representations (in response to questions from the Court) that suggested continued efforts were 
beings made, further documents were ready to be sent, but also that there might be other roadblocks. This information 
was not in the record, however, and there was no request made to adjourn the hearing of the motion, or any undertaking 
given as to when there would finally be compliance with the directions to attend. 

The Court is thus left in a difficult position and with few options. This application was commenced almost 10 months 
ago, and has not progressed to even the conclusion of cross-examinations. Case management has failed to keep this 
proceeding on track, despite many case management teleconferences, directions, deadlines and attendances on motions. 
There have been approximately 15 teleconferences or attendances on motions. 

Accordingly, the Applicants seek an order pursuant to Rule 97, that where a person fails, inter alia, to produce a 
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document, the Court may strike all or part of the person’s evidence, including an affidavit made by the person. This is a 
rare and severe step for the Court to take. Many factors must be taken into account - in this case: the slow progress of 
the proceeding, fairness to the parties, the conduct of the parties, the many opportunities given to comply or to provide 
an explanation on the record and the failure to provide a concrete plan and keep to it. In the circumstances, I am satisfied 
that the relief sought should be granted. 

 
6      The Respondents contend that Prothonotary Milczynski erred by failing to appreciate all of the behind-the-scenes efforts 
they had made to comply with her several Directions. They also allege that they were unsure of the scope of information they 
were obliged to produce to the Applicants. 
 
7      There are at least two fundamental problems with the Respondents’ excuses. The first is that, as the Prothonotary duly 
noted, the Respondents adduced no affidavit evidence of the efforts they had supposedly made to comply. The second is that 
those efforts were minimal at best. Indeed, on July 24, 2017, Prothonotary Milczynski issued a Direction that chided the 
Respondents’ counsel for late correspondence and ordered that production of documents “shall be made forthwith”. On July 
26, 2017, the Prothonotary issued an Order dismissing, without prejudice, a motion by the Applicants for contempt. In her 
corresponding reasons, the Prothonotary admonished both counsel for failing to adhere to deadlines and for their disregard 
for the case management process. Prothonotary Milczynski also noted that the Respondents had failed to adduce evidence to 
“allow the Court to determine whether the documents were not available or irrelevant or why otherwise, the Respondents 
should be relieved from producing them”. The motion was ultimately dismissed because the Prothonotary was not convinced 
that the Respondents were, at that point, deliberately flouting the Court’s Order to produce. She also advised both counsel to 
make an effort to communicate with each other in a more constructive way. 
 
8      The record before me indicates that the Respondents made little effort to comply with their long outstanding disclosure 
obligations until early August. It was only at that point that the Respondents formally requested many of their banking 
records [see AMR0047, 0048, 0049] and even then “substantial deficiencies” remained [see AMR0053]. It is also troubling 
that the Respondents’ affiant, Melissa Brietkopf, had sworn a misleading affidavit to the effect that all the requested 
documents had been produced when she had no factual basis to make that assertion [see AMR0074 et seq.]. The 
Respondents’ counsel must have been aware of that misstatement when the affidavit was tendered. 
 
9      On the record before me, I can identify no error in Prothonotary Milczynski’s Order striking the Respondents’ 
affidavits. With or without the “new evidence”, the Respondents were at best indifferent to their obligations to produce. 
Indeed, it appears more likely that they were deliberately delaying and frustrating the litigation by failing to comply with the 
Prothonotary’s Directions. 
 
10      As for the Respondents’ new evidence, it is clearly irrelevant to the appeal and does not meet the test for admissibility. 
A party cannot withhold evidence in the first instance and later seek to have it introduced on appeal: see Shire Canada Inc. v. 
Apotex Inc., 2011 FCA 10 (F.C.A.) at paras 17-18, (2011), 414 N.R. 270 (F.C.A.) , and , Shaw v. R., 2010 FC 577 (F.C.) at 
paras 8-9, [2010] F.C.J. No. 684 (F.C.) . 
 
11      The Respondents must accordingly live with their failure to produce a meaningful evidentiary record before the 
Prothonotary and with their markedly deficient efforts to comply with their production obligations over a period of many 
months. 
 
12      The Respondents’ appeal is accordingly dismissed. 
 
13      In the face of the Prothonotary’s decision to strike the Respondents’ affidavits, almost all that remains in evidence 
before me on the application to set aside the October 1, 2016 Key First Nation Band election are the Applicants’ affidavits. 
Set out below are the material factual assertions contained in those affidavits. 
 
III. Affidavit of Clarence Papequash 
 

14      Clarence Papequash was elected as a Band Councillor in the impugned election. Notwithstanding his successful 
candidacy, Mr. Papequash has challenged the election. 
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15      Mr. Papequash’s affidavit of December 3, 2016 speaks to the following matters of particular concern: 

(a) On September 24, 2016 at the advance poll conducted at the Ramada Hotel in Regina, he witnessed Rodney Brass 
pay an elector $300 to purchase his vote. 

(b) On September 23, 2016 at a meeting with Glen O’Soup in Regina, Mr. Papequash was offered $5,000 to withdraw 
from the election and to help solicit votes for Rodney Brass and his team of candidates. 

 
IV. Affidavit of Esther Papequash 
 

16      Esther Papequash is a member of the Key First Nation and was a scrutineer in the Band election. Her affidavit, sworn 
on December 4, 2016, attests to certain irregularities in the voting processes and to being offered Band employment by 
Rodney Brass if he was elected as Chief. 
 
V. Affidavit of Kristin Raphael 
 

17      Kristin Raphael is a member of the Key First Nation and a voter in the Band election. Her affidavit of December 4, 
2016 asserts that at the Regina advance poll on September 24, 2016, Rodney Brass paid her $100 in cash without solicitation 
or explanation. She also states that on September 30, 2016, she witnessed a similar payment from Mr. Brass to her 
grandmother. On October 1, 2016, she reports a $40 cash payment from Mr. Brass ostensibly for “gas”. 
 
VI. Affidavit of Vanessa Brass 
 

18      Vanessa Brass is a member of the Key First Nation. Her affidavit, sworn on December 13, 2016, includes the 
following assertions: 

(a) A few days before the Band election, Rodney Brass and Colleen Brass attended unannounced at her residence on the 
Cote First Nation. She had no prior contact with either of them. They were campaigning for the election as Chief and 
Band Councillor, respectively. Mr. Brass gave $60 in cash to Ms. Brass “to help with transportation and meals”. 

(b) On the date of the election, Ms. Brass met with Angela Desjarlais (a candidate running for election as Councillor). 
Ms. Desjarlais asked for votes for Rodney Brass and herself and gave Ms. Brass an unsolicited cash payment of $100. 
Ms. Desjarlais then directed Ms. Brass to her brother’s (Sidney Keshane) residence where, in the presence of Rodney 
Brass, she was given a further $300 in cash in return for her votes. 

 
VII. Affidavit of Myrna O’Soup 
 

19      Myrna O’Soup is a member of the Key First Nation. She was also an unsuccessful candidate for Chief in the Band 
election. Her affidavit, sworn on December 14, 2016, indicates that on August 25, 2016, Glen O’Soup, Sidney Keshane, and 
Rodney Brass arrived uninvited at her brother’s residence on the Key First Nation reserve. In the presence of Ms. O’Soup’s 
brothers, Mr. O’Soup offered her employment with the Band if she withdrew her candidacy. She declined the offer. 
 
VIII. Affidavit of William Papequash 
 

20      William Papequash is a member of the Key First Nation. His affidavit of February 2, 2017 states that when he attended 
the advance poll at the Regina Ramada Hotel in September 2016, Rodney Brass gave him $60 to solicit his vote. 
 
IX. Affidavit of Clinton Key 
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21      Clinton Key is a member and Band Councillor of the Key First Nation and one of the Applicants in this proceeding. 
He was elected in the 2016 Band election as an unaffiliated candidate. His affidavit of February 20, 2017 states that when he 
was present at the Edmonton Band election poll he observed Rodney Brass, Sidney Keshane, and Glen O’Soup give cash 
payments of $100 and $200 to approximately 30 Band members in return for their promises of electoral support. 
 
22      After the close of the Edmonton polling station, Mr. Key received a call from Rodney Brass reporting that Mr. Brass 
had obtained 73 to 75 votes and had “cleaned up in Edmonton”. 
 
23      According to Mr. Key, he observed a similar pattern of vote buying in Regina where Rodney Brass and Glen O’Soup 
made cash payments to approximately 10 Band members in advance of their votes. On October 1, 2016, Mr. Key observed 
Angela Desjarlais pay $40 to an elector who was looking to sell his vote. 
 
X. Affidavit of Desiree Brass 
 

24      Desiree Brass is a member of the Key First Nation. Her affidavit of February 27, 2017 states that Sidney Keshane 
offered her $300 for her Band election vote. On the day of the election at the Key polling station, she received $200 in cash 
from Sidney Keshane and was told to vote for the slate of Rodney Brass, Angela Desjarlais, Melody Brass, Glen O’Soup, and 
Sidney Keshane. At the same time, she observed Rodney Brass interacting suspiciously with other Band members before the 
members cast their votes. 
 
XI. Affidavit of Maria Diamond 
 

25      Maria Diamond is an elder of the Key First Nation. On September 26, 2016, Ms. Diamond and several other electors 
were invited to a dinner at Lee’s Buffet in Brandon, Manitoba to discuss the pending Band election. During the meal, Mr. 
Brass told those present that Band members would each receive a $1,000 Christmas bonus if he was elected. Notwithstanding 
Mr. Brass’ election as Chief, the promised payments were never made. 
 
XII. Affidavit of Marcella Pelletier 
 

26      Marcella Pelletier is a member of Key First Nation who sought election as Band Councillor in the October 1, 2016 
election. Her affidavit states that on September 21, 2016 at Edmonton she witnessed Rodney Brass instruct Glen O’Soup to 
pay $100 to Gabe Brass in return for his vote. On September 24, 2016, Ms. Pelletier also overheard Rodney Brass promise 
e-transfer payments of $200 to each of seven Band members in attendance at a home in Regina all for the stated purpose of 
buying their votes for a designated slate of candidates. 
 
XIII. Supplementary Affidavits of Clarence Papequash, Clinton Key, and Glenn Papequash 
 

27      Clarence Papequash, Clinton Key, and Glenn Papequash swore supplementary affidavits on April 22, 2017. Each of 
these affidavits deals with Rodney Brass’ attempts to bring an end to this litigation in return for substantial cash payments. 
 
28      According to Clarence Papequash, Mr. Brass offered to pay him $25,000 in each of the following four years ostensibly 
for the provision of Elder Advisory Services. That proposal is corroborated by a cheque written on the account of the Key 
Band Trust payable to Clarence Papequash in the amount of $25,000 and two so-called Renewal Agreements which 
confirmed four annual payments to be “made on condition that confirmation has been received by the Chief from the Federal 
Court, that the Application of Appeal is withdrawn”. The Agreements were executed by Rodney Brass and Clarence 
Papequash on March 16, 2017. 
 
29      According to Clinton Key’s affidavit, Rodney Brass offered to pay $10,000 to Mr. Key’s company (Key Skid Steer & 
Trucking) and to arrange contracts for work in return for dropping this litigation. Mr. Key’s affidavit also corroborates 

AR5155



Papequash v. Brass, 2018 FC 325, 2018 CF 325, 2018 CarswellNat 1135  
2018 FC 325, 2018 CF 325, 2018 CarswellNat 1135, 2018 CarswellNat 1439... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7 

 

Clarence Papequash’s evidence concerning their meeting with Rodney Brass on March 16, 2017 when Mr. Brass offered 
money to each of them to drop their election appeal. Mr. Key’s evidence is corroborated by a cheque drawn on the account of 
Key Band Trust payable to Key Skid Steer & Trucking in the amount of $10,000. 
 
30      Glenn Papequash’s affidavit relates a similar history to that provided by the other Applicants. According to Glenn 
Papequash, during a meeting in Saskatoon on March 16, 2017, Rodney Brass offered to pay him $5,000 to give 10 guitar 
lessons on the Key First Nation in return for dropping the election appeal. 
 
31      During a later meeting with Rodney Brass and Clarence Papequash on March 18, 2017, Glenn Papequash was given a 
cheque for $5,000 written on the account of Key Band Trust and a so-called Contract Renewal Agreement providing for three 
annual payments in that amount for music lessons. These payments are stated to be conditional on the withdrawal of the 
election appeal. Copies of the cheque and the Agreement executed by Glenn Papequash and Rodney Brass are exhibited to 
Mr. Papequash’s affidavit. 
 
XIV. The Law 
 

32      The Applicants challenge the Key First Nation Band election held on October 1, 2016 under sections 31 and 35(1) of 
the First Nations Elections Act, above. Those provisions authorize the Court to set aside a band election provided that there is 
satisfactory proof of the contravention of the Act or the regulations that is likely to have affected the election result. Included 
among the prohibitions listed in section 16 of the Act is the following: 

16 A person must not, in connection with an election, 

(a) vote or attempt to vote knowing that they are not entitled to vote; 

(b) attempt to influence another person to vote knowing that the other person is not entitled to do so; 

(c) knowingly use a forged ballot; 

(d) put a ballot into a ballot box knowing that they are not authorized to do so under the regulations; 

(e) by intimidation or duress, attempt to influence another person to vote or refrain from voting or to vote or refrain 
from voting for a particular candidate; or 

(f) offer money, goods, employment or other valuable consideration in an attempt to influence an elector to vote or 
refrain from voting or to vote or refrain from voting for a particular candidate. 

[Emphasis added.] 

16 Nul ne peut, relativement à une élection: 

a) voter ou tenter de voter sachant qu’il est inhabile à voter; 

b) inciter une autre personne à voter sachant que celle-ci est inhabile à voter; 

c) faire sciemment usage d’un faux bulletin de vote; 

d) déposer dans une urne un bulletin de vote sachant qu’il n’y est pas autorisé par règlement; 

e) par intimidation ou par la contrainte, inciter une autre personne à voter ou à s’abstenir de voter, ou encore à voter 
ou à s’abstenir de voter pour un candidat donné; 

f) offrir de l’argent, des biens, un emploi ou toute autre contrepartie valable en vue d’inciter un électeur à voter ou à 
s’abstenir de voter, ou encore à voter ou à s’abstenir de voter pour un candidat donné. 
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[Je souligne] 

 
33      The Applicants carry the burden of proof of establishing, on a balance of probabilities, that a contravention of the Act 
has occurred that is likely to have affected the election results: see McNabb v. Cyr, 2017 SKCA 27 (Sask. C.A.) at para 36, 
[2017] S.J. No. 132 (Sask. C.A.). Where sufficient evidence of corruption is adduced, the evidentiary burden may shift to the 
Respondents. 
 
34      Not every contravention of the Act or regulations will justify the annulment of a band election. A distinction is not 
infrequently made between cases involving technical procedural irregularities and those involving fraud or corruption. In the 
former situation, a careful mathematical approach (eg reverse magic number test) may be called for to establish the likelihood 
of a different outcome. However, where an election has been corrupted by fraud such that the integrity of the electoral 
process is in question, an annulment may be justified regardless of the proven number of invalid votes. One reason for 
adopting a stricter approach in cases of electoral corruption is that the true extent of the misconduct may be impossible to 
ascertain or the conduct may be mischaracterized. This is particularly the case where allegations of vote buying are raised and 
where both parties to the transaction are culpable and often prone to secrecy: see Gadwa v. Kehewin First Nation, 2016 FC 
597 (F.C.), [2016] F.C.J. No. 569 (F.C.) . 
 
35      In Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, 351 D.L.R. (4th) 579 (S.C.C.), the Court considered 
language in the Canada Elections Act, SC 2000, c 9 that closely mirrors that found in section 31 of the First Nations 
Elections Act, above. In describing the basis for the exercise of judicial discretion in cases involving procedural irregularities 
or fraud, the Court had this to say: 

[22] Under those provisions, if the grounds in para. (a) of s. 524(1) are established (the elected candidate was ineligible), 
then a court must declare the election null and void. In such circumstances it is as if no election was held. By contrast, if 
the grounds in para. (b) are established (there were irregularities, fraud or corrupt or illegal practices that affected the 
result of the election), a court may annul the election. Under these circumstances, a court must decide whether the 
election held was compromised in such a way as to justify its annulment. 

[23] In deciding whether to annul an election, an important consideration is whether the number of impugned votes is 
sufficient to cast doubt on the true winner of the election or whether the irregularities are such as to call into question the 
integrity of the electoral process. Since voting is conducted by secret ballot in Canada, this assessment cannot involve an 
investigation into voters’ actual choices. If a court is satisfied that, because of the rejection of certain votes, the winner is 
in doubt, it would be unreasonable for the court not to annul the election. 

 
36      In light of the above statement, the idea that serious electoral fraud can vitiate an election result cannot be seriously 
doubted. What must not be overlooked, however, is the Court’s admonition that a reviewing court retains a discretion to 
decline to annul an election even in situations involving fraud or other forms of corruption. This was a point more recently 
noted in McEwing v. Canada (Attorney General), 2013 FC 525, [2013] 4 F.C.R. 63 (F.C.), where Justice Richard Mosley 
stated: 

[81] What may constitute a corrosive effect on the integrity of the electoral process will depend on the facts of each 
case. I do not read the comments of the majority in paragraph 43 of Opitz as providing authority for the proposition that 
the Court may overturn election results in every case in which electoral fraud, corruption or illegal practices have been 
demonstrated. In that paragraph, the Supreme Court cited Cusimano v Toronto (City), 2011 ONSC 7271, [2011] OJ No 
5986 (QL) at para 62: “An election will only be set aside where the irregularity either violates a fundamental democratic 
principle or calls into question whether the tabulated vote actually reflects the will of the electorate.” 

[82] At paragraph 48 of Opitz, the majority cautioned that annulling an election would disenfranchise not only those 
persons whose votes were disqualified (in the context of an irregularities case) but every elector who voted in the riding. 
That suggests, in my view, that the Court should only exercise its discretion to annul when there is serious reason to 
believe that the results would have been different but for the fraud or when an electoral candidate or agent is directly 
involved in the fraud. 
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37      Justice Mosley’s remark that electoral corruption conducted by a candidate or agent ought generally to be treated more 
strictly is also reflected in the following passage from Justice Cecily Y. Strickland’s decision in Gadwa v. Kehewin First 
Nation, above: 

[88] It must first be stated that a candidate who engages in vote buying is attempting to corrupt the election process. 
Therefore, regardless of the number of votes that the candidate purchased, or attempted to purchase, and regardless of 
whether the candidate wins the election by a greater margin than the number of votes that were purchased, this cannot 
save the candidate and his or her election must still be vitiated. Fraud, corruption and illegal election practices are 
serious (Opitz at para 43). 

 
38      What can be taken from the relevant authorities is that attempts by electoral candidates or their agents to purchase the 
votes of constituents are an insidious practice that corrodes and undermines the integrity of any electoral process. 
 
39      In this case, there is clear evidence of widespread and openly conducted vote buying activity carried out by Rodney 
Brass, Glen O’Soup, Sidney Keshane, and Angela Desjarlais. None of the several affiants who witnessed these events was 
cross-examined and their evidence stands unchallenged. It is also of some significance that Rodney Brass attempted to 
buy-off the Applicants from proceeding further with this application by offering each of them substantial sums of money in 
return for dubious offers of work. Those actions arose after the election and are not directly relevant to the issues raised on 
this application. This evidence is, however, relevant to Mr. Brass’ credibility. It is also corroborated by documentation signed 
by him. 
 
40      I am satisfied on the evidence before me that the integrity of the Key First Nation Band election conducted on October 
1, 2016 was sufficiently corrupted by the misconduct of Rodney Brass, Glen O’Soup, Sidney Keshane, and Angela Desjarlais 
that the election must be annulled and a new election conducted. I would add that the corrupt practices employed by several 
of the Respondents during the 2016 Band election appear to reflect a long-standing tradition and acceptance by some 
members of vote buying and other dishonest attempts to influence electoral outcomes. These practices appear to be 
sufficiently entrenched that, in the election to follow, rigorous efforts will be required to ensure the integrity of the process. 
 
41      The Applicants are seeking costs at the solicitor-client level. I will reserve on this issue pending the receipt of further 
written submissions from the parties not to exceed ten [10] pages in length. The Applicants’ submissions shall be filed within 
ten [10] days of this Judgment. The Respondents will have seven [7] days thereafter to reply. 
 
42      In accordance with subsection 35(2) of the First Nations Elections Act, above, the Court will send a copy of this 
decision to the Minister of Indian Affairs and Northern Development. 
 
JUDGMENT IN T-1856-16 
THIS COURT’S JUDGMENT is that: 

1. The Respondents’ appeal of the Order of Prothonotary Martha Milczynski dated August 21, 2017 is dismissed. 

2. This application is allowed and the Key First Nation Band election held on October 1, 2016 is set aside and annulled. 

3. A copy of this decision will be sent to the Minister of Indian Affairs and Northern Development. 

4. The issue of costs is reserved pending the receipt of further submissions in writing from the parties. 

 
Appeal dismissed; application granted. 

  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
 
 

AR5158

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038966613&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038966613&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0402885725&pubNum=134173&originatingDoc=I684827154f1d1d87e0540021280d7cce&refType=IG&docFamilyGuid=If7cef7f16373531ee0440021280d79ee&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_A9FD6677E5E64F4BE0540010E03EEFE0


Pfizer Canada Inc. v. Teva Canada Ltd., 2016 CAF 161, 2016 FCA 161, 2016...  
2016 CAF 161, 2016 FCA 161, 2016 CarswellNat 1932, 2016 CarswellNat 11027... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1 

 

 
 
Most Negative Treatment: Application/Notice of Appeal 
Most Recent Application/Notice of Appeal: Teva Canada Ltd. v. Pfizer Canada Inc. | 2016 CarswellNat 4558 | (S.C.C., 
Aug 30, 2016) 

2016 CAF 161, 2016 FCA 161 
Federal Court of Appeal 

Pfizer Canada Inc. v. Teva Canada Ltd. 

2016 CarswellNat 11027, 2016 CarswellNat 1932, 2016 CAF 161, 2016 FCA 161, [2016] F.C.J. No. 579, 141 C.P.R. 
(4th) 85, 267 A.C.W.S. (3d) 628, 400 D.L.R. (4th) 723, 483 N.R. 275 

Pfizer Canada Inc., Appellant and Teva Canada Limited, Respondent 

David Stratas, C. Michael Ryer, Mary J.L. Gleason JJ.A. 

Heard: December 1, 2015 
Judgment: May 31, 2016* 

Docket: A-422-14 

Proceedings: reversing Teva Canada Ltd. v. Pfizer Canada Inc. (2014), 451 F.T.R. 261, 123 C.P.R. (4th) 405, 2014 
CarswellNat 2282, 2014 CF 248, 2014 FC 248, 2014 CarswellNat 903, Russel W. Zinn J. (F.C.); additional reasons at Teva 
Canada Ltd. v. Pfizer Canada Inc. (2014), 457 F.T.R. 217, 2014 CarswellNat 2907, 2014 FC 634, 2014 CarswellNat 3550, 
2014 CF 634, Russel W. Zinn J. (F.C.) 
 

Counsel: Peter Wilcox, Afif Hamid, for Appellant 
David W. Aitken, Marcus Klee, Sean Jackson, for Respondent 

Subject: Civil Practice and Procedure; Evidence; Intellectual Property; Property 
 
Headnote 
 
Intellectual property --- Patents — Transfer of interest — Regulation of patented medicines (Notice of Compliance) — 
Prohibition proceedings — Miscellaneous 
Damages — Plaintiff developed generic version of defendant’s drug, alleging that associated patent was invalid — 
Defendant’s prohibition application was dismissed — Plaintiff brought action for damages under s. 8 of Patented Medicines 
(Notice of Compliance) Regulations — Trial judge issued made various determinations relevant to quantum of damages, 
including dates of liability period, size of market, timing of other generics’ entry to market, as well as setting drug processing 
times and prices and rebates — Trial judge found that plaintiff met burden of showing it had capacity to supply market — 
Defendant appealed — Appeal allowed — Trial judge proceeded on proper principles, including by holding that plaintiff had 
to show that it could have and would have supplied market in hypothetical world — Trial judge improperly admitted hearsay 
evidence from plaintiff’s former vice-president on whether plaintiff could have supplied its version of drug in sufficient 
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did not adduce any direct evidence from manufacturer and vice-president had no first-hand knowledge of operating capacity 
of facility, manufacturer’s actual ability and willingness to add equipment, and how long production took at facility at 
relevant time — All mischief associated with hearsay evidence was present, as all defendant could do was test 
vice-president’s honesty about what he was reading from documents he did not author and what he and his colleagues had 
heard from manufacturer’s personnel — Shielding those who actually knew first-hand about whether manufacturer could 
supply desired quantities at relevant times in hypothetical world from any testing of their memory or honesty while indirectly 
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have been excluded was error that might have affected outcome of case — Trial judge did not commit any reviewable error in 
setting date of expiry of first patent as start date of liability period, in determining entry and participation of plaintiff’s 
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generic competitors in market in hypothetical world, or in dealing with trade spend rates — Redetermination would be 
remitted back to Federal Court to decide whether plaintiff would have had and could have had access to sufficient quantities 
of drug at relevant time. 

Evidence --- Hearsay — Principled approach — Miscellaneous 
Plaintiff developed generic version of defendant’s drug, alleging that associated patent was invalid — Defendant’s 
prohibition application was dismissed — Plaintiff brought action for damages under s. 8 of Patented Medicines (Notice of 
Compliance) Regulations — Trial judge issued made various determinations relevant to quantum of damages, including that 
plaintiff met burden of showing it had capacity to supply market in hypothetical world — Defendant appealed — Appeal 
allowed — Trial judge wrongly admitted hearsay evidence from plaintiff’s former vice-president to meet plaintiff’s burden to 
prove that it could have supplied its version of drug in sufficient quantities in hypothetical world — Vice-president could 
testify about his direct observations from visit to manufacturer’s facility, but he had no first-hand knowledge of operating 
capacity of facility, manufacturer’s actual ability and willingness to add equipment, and how long production took at facility 
at relevant time — Vice-president was presented with emails and documents that he had not written and was asked to 
comment on them — Emails were hearsay tendered for purpose of proving what manufacturer could have and would have 
done in hypothetical world, not just to prove fact that they were made, and there was no “corroborative evidence” exception 
to hearsay — Emails were not reliable or necessary, as there was no explanation why manufacturer’s employees were not 
called to give direct evidence and such employees presumably had incentive in emails to tell plaintiff, as client, that its needs 
could be met — All mischief associated with hearsay evidence was present, as all defendant could do was test 
vice-president’s honesty about what he was reading from documents he did not author and what he and his colleagues had 
heard from manufacturer’s personnel — Shielding those who actually knew first-hand about whether manufacturer could 
supply desired quantities at relevant times in hypothetical world from any testing of their memory or honesty while indirectly 
admitting their say-so on that issue worked great unfairness to defendant — Trial judge’s admission of evidence that should 
have been excluded was error that might have affected outcome of case. 

Intellectual property --- Patents — Miscellaneous 

APPEAL by defendant from judgment reported at Teva Canada Ltd. v. Pfizer Canada Inc. (2014), 2014 FC 248, 2014 
CarswellNat 903, 2014 CF 248, 2014 CarswellNat 2282, 123 C.P.R. (4th) 405, 451 F.T.R. 261 (F.C.), making various 
determinations relevant to quantum of damages arising from plaintiff’s action for its delayed entry into patented medicine 
market. 
 

David Stratas J.A.: 
 
A. Introduction 
 

1      Pfizer appeals from the judgment dated June 30, 2014 of the Federal Court (per Zinn J.). The judgment is based on 
reasons dated April 3, 2014 (2014 FC 248 (F.C.)) and subsequent reasons dated June 30, 2014 (2014 FC 634 (F.C.)). 
 
2      Following fifteen days of trial, the Federal Court found Pfizer liable for damages under section 8 of the Patented 
Medicines (Notice of Compliance) Regulations, S.O.R. 93-133 in the amount of $92,228,000.00, pre-judgment interest in the 
amount of $32,539,550.36, post-judgment interest at the rate of 3.0% on $124,766,550.36 (the sum of the damages and 
prejudgment interest) from the date of judgment until payment, and costs. 
 
3      Pfizer appeals. It alleges that the Federal Court committed reversible error in a number of ways. 
 
4      I agree with Pfizer on one of the issues it raises, namely the Federal Court’s admission of and reliance upon hearsay 
evidence in the trial. While this Court has the power to consider the matter without the hearsay evidence and make the 
judgment the Federal Court should have made, I would not exercise that power in this factually-complex circumstance where 
the result is unclear. Rather, I would remit the matter to the Federal Court for redetermination. 
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5      Therefore, for the reasons that follow, I would allow the appeal, set aside the judgment of the Federal Court, and remit 
the matter to the Federal Court for redetermination on this record, excluding the hearsay evidence. I would grant Pfizer its 
costs of the appeal. 
 
B. Background facts 
 

6      In the Federal Court, Teva sued Pfizer for damages arising from Pfizer’s conduct under the PMNOC Regulations that 
improperly kept one of its corporate predecessors from selling its drug on the market. This suit was founded upon the 
legislative cause of action in section 8 of the PMNOC Regulations. 
 
7      In this summary of background facts, I shall describe the relevant drugs and the relevant parties and then review the 
portions of the PMNOC Regulations that relate to this appeal. Then I shall review what the parties did under those portions of 
the PMNOC Regulations that gave rise to Teva’s action for damages under section 8 of the PMNOC Regulations. Finally, I 
shall review the Federal Court’s reasons. 
 
8      Throughout these reasons, when I refer to a paragraph number in the Federal Court’s reasons, the relevant reasons are 
the first set of reasons dated April 3, 2014 (2014 FC 248 (F.C.)). 
 
(1) The relevant drug and the relevant parties 
 

9      The innovative drug at issue in this matter is venlafaxine hydrochloride (”venlafaxine”) marketed under the name 
Effexor XR. 
 
10      The appellant, Pfizer, is the corporate successor to Wyeth and Wyeth Canada. Wyeth was the innovative manufacturer 
of venlafaxine. In these reasons, for the purposes of describing Wyeth’s conduct before it became part of Pfizer, I shall refer 
to Wyeth as “Wyeth (Pfizer).” 
 
11      The respondent, Teva, is the corporate successor to ratiopharm inc. During many of the events giving rise to its claim 
for damages under section 8 of the PMNOC Regulations, Ratiopharm sought to be a generic manufacturer of venlafaxine. In 
these reasons, for the purposes of describing Ratiopharm’s conduct before it became part of Teva, I shall refer to Ratiopharm 
as “Ratiopharm (Teva).” 
 
12      As the Federal Court noted in its reasons, Novopharm Limited and Pharmascience Inc. played a role as generic 
entrants into the market for venlafaxine. I shall refer to them as Novopharm and Pharmascience. Both are now part of Teva. 
But in the interests of clarity and due to their less significant role in these reasons, it is not necessary to acknowledge their 
current status, as I have for Ratiopharm (Teva) and Wyeth (Pfizer). 
 
(2) The PMNOC Regulations as they relate to this appeal 
 

13      In order to market a new drug in Canada, an innovative drug manufacturer must, among other things, file a new drug 
submission and receive approval in the form of a notice of compliance from the Minister of Health. As part of that process, 
the PMNOC Regulations permit the manufacturer to list in a patent register all of the relevant patents pertaining to the 
submission. 
 
14      Later, a generic drug manufacturer wishing to make and market a generic version of the innovator’s drug may submit 
an abbreviated new drug submission demonstrating, among other things, that the generic formulation is bioequivalent to the 
innovator’s drug by cross-referencing clinical trials regarding safety and effectiveness undertaken by the innovator. This 
dispenses with the need for the generic manufacturer to undertake its own clinical trials. 
 
15      The generic drug manufacturer must address any patent listed in the patent register concerning the innovator drug: 
PMNOC Regulations, s. 5. It does so either by stating that it is not seeking the issuance of a notice of compliance until the 
patent expires or by alleging that the patent is not valid or will not be infringed by the making, using or selling of the generic 
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drug. In furtherance of the allegation, it must serve a notice of allegation which contains a detailed statement of the factual 
and legal bases for the allegation. 
 
16      An innovator who wishes to challenge the allegation of invalidity or non-infringement in the notice of allegation must 
apply to the Federal Court within 45 days for an order prohibiting the Minister of Health from issuing a notice of compliance 
for the generic product before the expiry of the patent(s) that are the subject of the notice of allegation. If the innovator does 
that, the Minister of Health is precluded from issuing a notice of compliance to the generic manufacturer in most cases for 
twenty-four months or until the prohibition application has been dismissed: PMNOC Regulations, s. 7(1). 
 
17      A generic manufacturer may seek an order dismissing all or part of the prohibition application concerning patents it 
says are not eligible for inclusion on the patent register: PMNOC Regulations, para. 6(5)(a). If the motion is successful, the 
prohibition application is dismissed as against any improperly listed patents. 
 
18      If a prohibition application is ultimately unsuccessful either at first instance or on appeal, or if it is discontinued or 
withdrawn, the innovator may be liable for damages for “any loss suffered during the period”: PMNOC Regulations, s. 8(1). 
In assessing damages, a court is to take into account “all matters that it considers relevant”: PMNOC Regulations, s. 8(5). 
 
(3) What happened under the PMNOC Regulations in this case 
 

19      In this case, Wyeth (Pfizer) marketed an extended release version of venlafaxine hydrochloride under the name 
Effexor XR. Related to it is Canadian Patent 1,248,540, a patent that was to expire on January 10, 2006. It was listed on the 
Patent Register against Effexor XR. 
 
20      In 2005, Ratiopharm (Teva) wanted to market its generic version of venlafaxine hydrochloride and filed an abbreviated 
new drug submission on February 24, 2005. On December 9, 2005, Health Canada informed Ratiopharm (Teva) that it had 
completed its review of its abbreviated new drug submission but that it would not issue a notice of compliance until the 
requirements under the PMNOC Regulations were met. 
 
21      On December 20, 2005, on the eve of the expiry of the ‘540 Patent, Canadian Patent 2,199,778, covering the extended 
release formulation of venlafaxine was issued. On December 23, 2005, Wyeth (Pfizer) listed it on the Patent Register against 
Effexor XR. 
 
22      In response, on the same day, Ratiopharm (Teva) served a notice of allegation. In its notice of allegation, Ratiopharm 
(Teva) accepted that its notice of compliance for its version of venlafaxine would not issue until the expiry of the ‘540 Patent, 
namely January 10, 2006. Ratiopharm (Teva) also alleged that the newly-listed ‘778 Patent was invalid or would not be 
infringed by its version of venlafaxine. On February 10, 2006, Wyeth (Pfizer) applied for prohibition preventing the Minister 
from issuing a notice of compliance to Ratiopharm (Teva). This triggered the automatic twenty-four month stay of the 
Minister’s ability to grant a notice of compliance to Ratiopharm (Teva) for its version of venlafaxine. 
 
23      Some time passed. Then, on December 18, 2006, Ratiopharm (Teva) filed a motion to dismiss Pfizer’s prohibition 
application. It submitted that the ‘778 Patent was not eligible for listing on the Patent Register for Effexor XR. 
 
24      Following litigation of the motion in the Federal Court, the matter arrived in this Court. This Court agreed that the 
‘778 Patent was not eligible for listing on the patent register for Effexor XR. So it granted Ratiopharm (Teva)’s motion and 
dismissed Wyeth (Pfizer)’s prohibition application: Wyeth Canada v. Ratiopharm Inc., 2007 FCA 264, [2008] 1 F.C.R. 447 
(F.C.A.), rev’g 2007 FC 340, 58 C.P.R. (4th) 154 (F.C.). This Court released its judgment on August 1, 2007. 
 
25      This removed the obstacles that stood in the way of Ratiopharm (Teva) receiving a notice of compliance to launch its 
version of venlafaxine. On August 2, 2007, the Minister granted Ratiopharm (Teva) its notice of compliance for its version of 
venlafaxine. Ratiopharm (Teva) launched its product into the Canadian market on September 18, 2007. 
 
26      Looking at this history with the benefit of hindsight, it can be said Wyeth (Pfizer) should not have listed its ‘778 Patent 
on the patent register for Effexor XR and should not have brought a prohibition application. Put another way, Wyeth (Pfizer) 
improperly kept Ratiopharm (Teva)’s version of venlafaxine off the market. Under section 8 of the PMNOC Regulations, 
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Ratiopharm (Teva) could seek damages for that. 
 
27      So Ratiopharm (Teva) did just that and started an action for damages in the Federal Court. Wyeth (Pfizer) 
counterclaimed on the ground that Ratiopharm (Teva)’s venlafaxine product infringed the ‘778 Patent. Later, it discontinued 
that counterclaim. 
 
(4) The Federal Court’s consideration of the damages claim 
 

28      The Federal Court first considered the period of loss suffered that is compensable under section 8 of the PMNOC 
Regulations. 
 
29      The parties did not dispute the end date of that period of loss. Both agreed that under paragraph 8(1)(b) of the 
PMNOC Regulations, the end date is the date the prohibition application is withdrawn, discontinued, dismissed or reversed. 
Here, that date was August 1, 2007, the date this Court dismissed Wyeth (Pfizer)’s prohibition application. 
 
30      However, the parties disputed the start date of the period of loss. Teva submitted that the start date was January 10, 
2006, the date the ‘540 Patent expired. Pfizer, on the other hand, submitted that the start date could not be earlier than 
February 13, 2006, the date the Minister would have issued a notice of compliance to Ratiopharm (Teva) if it had served 
Pfizer with a notice of allegation relating to the ‘778 Patent and Pfizer had not started a prohibition application. 
 
31      The Federal Court rejected Pfizer’s submission based on the wording of paragraph 8(1)(a) of the PMNOC Regulations. 
In its view, that paragraph governed the start date. Paragraph 8(1)(a) provides that the period starts “on the date, as certified 
by the Minister, on which a notice of compliance would have been issued in the absence of these Regulations, unless the 
court concludes that...a date other than the certified date is more appropriate.” The Minister certified the date as December 7, 
2005. That date, in PMNOC Regulations parlance, is the patent hold date. 
 
32      Paragraph 8(1)(a), quoted above, by default sets the start date as the date the Minister certifies a notice of compliance 
would have been issued in the absence of the Regulations “unless the court concludes that...a date other than the certified date 
is more appropriate.” Here, the Federal Court found that there was a more appropriate date, namely the date of expiry of the 
‘540 Patent, January 10, 2006. It will be recalled that in its notice of allegation, Ratiopharm (Teva) accepted that its notice of 
compliance for its version of venlafaxine would not issue until the expiry of the ‘540 Patent. 
 
33      On this point, the Federal Court concluded as follows (at paras. 64-65): 

[64] In short, based on the evidence, [Wyeth (Pfizer)] knew that [Ratiopharm (Teva)] or another generic would be 
entering the market in January 2006 or very shortly thereafter and it chose to list the ‘778 Patent in an attempt to 
evergreen its drug and prevent generic competition. It knew or ought to have known that a generic ready to enter the 
market in January 2006 would very likely serve it with a [notice of allegation], rather than wait many more years to gain 
entry into the venlafaxine market. 

[65] In this case, but for the improper listing of the ‘778 Patent on the Patent Register, all things being equal, 
[Ratiopharm (Teva)] would have received its [notice of compliance] and been in a position to launch its product on 
January 10, 2006. The earlier Patent Hold date [December 7, 2005] is an appropriate date to commence the [period of 
loss]; however, because no loss is claimed by [Ratiopharm (Teva)] prior to January 10, 2006, I accept [Ratiopharm 
(Teva)’s] submission that January 10, 2006, is a more appropriate commencement for the [period of loss] than the Patent 
Hold Date [December 7, 2005]. 

 
34      Having determined the start date and the end date for the period of loss, the Federal Court then determined a number of 
issues: the size of the overall market for venlafaxine, the size of the generic venlafaxine market and Ratiopharm (Teva)’s 
market share, the time when Ratiopharm (Teva) and its competitors’ generic products would have been listed on the 
provincial formularies and the entry of competitors into the generic market, the overall value of Ratiopharm (Teva)’s lost 
sales in the relevant period, and whether any deductions should be made under subsection 8(5) of the PMNOC Regulations. 
Below, in the context of submissions made by Pfizer in this Court, I shall review in more detail the Federal Court’s reasons 
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on the entry of Ratiopharm (Teva)’s competitors into the generic market. 
 
35      The Federal Court then considered the central issues in this appeal: the time when Ratiopharm (Teva) would have 
launched its venlafaxine product and the existence of any impediments to Ratiopharm (Teva) being able to supply the market. 
Teva submitted that it would have launched its product as soon as it could, on January 10, 2006, and there were no 
impediments to it obtaining the necessary product and supplying the full generic market. Pfizer disagreed. 
 
36      At the outset of its reasons on this point, the Federal Court held (at para. 148) that on the authorities Teva had to show 
“on a balance of probabilities that [Ratiopharm (Teva)] was able to supply the market.” In this case, that meant that Teva had 
to identify a supplier of the active pharmaceutical ingredient and show that that supplier had the capacity to supply the market 
over the relevant period. It noted (at paras. 149-152) that the only evidence offered on this point was that of Mr. Major, a 
witness called by Teva. Mr. Major was a former executive of Ratiopharm (Teva) and acted in that position at all material 
times. 
 
37      Mr. Major testified that Ratiopharm (Teva) relied upon a separate company, Alembic Pharmaceuticals, to manufacture 
its venlafaxine product. He testified that on a site visit over two weeks in 2004, he thoroughly inspected Alembic’s facility. 
From that, he formed the view that Alembic had sufficient capacity to produce Ratiopharm (Teva)’s venlafaxine product in 
the necessary quantities. Ratiopharm (Teva) had worked with Alembic before and Alembic was an eager and enthusiastic 
business partner of Ratiopharm (Teva) in such matters. 
 
38      In support of his testimony that Alembic had sufficient capacity to produce Ratiopharm (Teva)’s venlafaxine product 
in sufficient quantities at the relevant time, Mr. Major also relied on emails between Ratiopharm (Teva) personnel and 
Alembic personnel, most of which he was not copied upon. He also relied on what some colleagues at Ratiopharm (Teva) 
told him about Alembic’s ability to supply and on documents prepared by others. During my analysis, below, I shall review 
Mr. Major’s testimony in more detail. 
 
39      During Mr. Major’s testimony, Pfizer repeatedly objected on the ground that some of the evidence offered was 
inadmissible hearsay. In response to the objections, the Federal Court ruled that it would consider what weight to give to the 
evidence. 
 
40      Ultimately, the Federal Court released two reasons for judgment. In the first, on April 3, 2014 (reported at 2014 FC 
248 (F.C.)), the Federal Court found Pfizer liable and set out certain principles for the calculation of damages. In the second, 
on June 30, 2014 (reported at 2014 FC 634 (F.C.)), the Federal Court quantified the damages award and calculated 
pre-judgment and post-judgment interest and costs. It then released its formal judgment. 
 
41      Overall, in its first set of reasons (2014 FC 248 (F.C.)), the Federal Court found that Alembic would have been able to 
supply adequate quantities of Ratiopharm (Teva)’s venlafaxine product at the relevant time. It took into account all of the 
evidence offered by Mr. Major, holding (at para. 153) that “[a]lthough Mr. Major speaks as an observer rather than as an 
employee of Alembic, I find that his evidence is reliable.” It found that Teva had established loss under section 8 of the 
PMNOC Regulations and, thus, was entitled to damages. 
 
42      In its second set of reasons (2014 FC 634 (F.C.)), the Federal Court quantified Teva’s damages and awarded 
pre-judgment and post-judgment interest and costs. 
 
C. Issues on appeal 
 

43      Pfizer appeals to this Court. In light of the submissions the parties have advanced, these reasons address six issues: 

(1) Some basic issues concerning section 8 damages claims. Before us, the parties disagree on what must be proven and 
who bears the burden of proof in a claim under section 8 of the PMNOC Regulations. 

(2) The hearsay issue. Pfizer submits that the Federal Court wrongly admitted and relied upon hearsay evidence in 
determining whether Ratiopharm (Teva) could have supplied the market with its venlafaxine product at the relevant time 
in sufficient quantities. 
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(3) The issue whether there was palpable and overriding error on a factual finding. Pfizer attacks one of the key factual 
findings the Federal Court made in support of its conclusion that Ratiopharm (Teva) could have supplied the market 
with its venlafaxine product at the relevant time in sufficient quantities. 

(4) Other section 8 damages issues. Here Pfizer raises a number of issues. It submits that the Federal Court chose the 
wrong starting date for the period of Ratiopharm (Teva)’s loss and another generic drug manufacturer, Pharmascience, 
would have entered the hypothetical market and competed with Ratiopharm (Teva). Also it says that the Federal Court 
failed to attribute Novopharm’s rebates to Ratiopharm (Teva). 

(5) Pre-judgment interest. Pfizer submits that the Federal Court calculated pre-judgment interest improperly. 

(6) The disposition of this appeal: what should happen now? Pfizer primarily submits that if the Federal Court wrongly 
admitted and relied upon hearsay evidence, the remaining admissible evidence is insufficient to support a finding that 
Ratiopharm (Teva) could have supplied the market with venlafaxine. Thus, Ratiopharm (Teva) suffered no loss and so 
this Court, making the judgment the Federal Court should have made, should now allow the appeal and dismiss Teva’s 
action. Teva primarily submits that Pfizer is just asking for a reweighing of the factually-suffused findings of the Federal 
Court and so its appeal should be dismissed. 

 
D. Analysis 
 
(1) Some basic issues concerning section 8 damages claims 
 
(a) General principles 
 

44      A plaintiff suing for damages under section 8 of the PMNOC Regulations must show that it did in fact suffer a loss 
caused by the failed proceedings under the PMNOC Regulations. Section 8 provides that compensation is available for “any 
loss suffered” during the relevant period — usually starting from the date on which a notice of compliance would have been 
issued in the absence of the Regulations as certified by the Minister of Health and ending on the date of the termination of the 
prohibition application. 
 
45      If a plaintiff cannot prove a loss caused by the failed proceedings under the PMNOC Regulations during that period, it 
cannot recover section 8 damages. Typically most of the plaintiff’s loss will be its inability to sell its version of a drug during 
that period, in other words, the financial impact of lost sales. To assess that, the court must examine what would have 
happened had the defendant’s triggering conduct for section 8 damages not taken place. 
 
46      In effect, the court is examining a hypothetical world. What would have happened in that hypothetical world must be 
proven by admissible evidence and any permissible inferences from that evidence. 
 
(b) Determining lost sales in the hypothetical world 
 

47      This Court offered much guidance on how to go about assessing the hypothetical world in Apotex Inc. v. Merck & Co., 
2015 FCA 171, 387 D.L.R. (4th) 552 (F.C.A.) (Lovastatin). I acknowledge that Lovastatin concerned a claim for 
compensatory damages for patent infringement, not a claim for damages under section 8 of the PMNOC Regulations. But in 
both types of claims the court’s task is the same: to assess a hypothetical world where the defendant’s impugned conduct did 
not take place. And in both the overriding principle is the same: a plaintiff is to be compensated, no more, no less: Apotex 
Inc. v. Astrazeneca Canada Inc., 2013 FCA 77, 444 N.R. 254 (F.C.A.) at para. 7. 
 
48      In Lovastatin, the plaintiff claimed that the defendant, by making and selling infringing product, caused it to lose sales 
it could have made. The defendant submitted, among other things, that in the hypothetical world it would have been able to 
make the product in a non-infringing way. The sales would still have happened, cutting into the defendant’s sales just as 
actually happened. 
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49      This Court held that to make out that argument, the defendant would have had to show, on the evidence, that in the 
hypothetical world it would have and could have had access to sufficient quantities of non-infringing product and would have 
and could have used it: Lovastatin, at paras. 32, 53, 55, 70, 77 and 78. 
 
50      Both “would have” and “could have” are key. Compensatory damages are to place plaintiffs in the position they would 
have been in had a wrong not been committed. Proof of that first requires demonstration that nothing made it impossible for 
them to be in that position — i.e., they could have been in that position. And proof that plaintiffs would have been in a 
particular position also requires demonstration that events would transpire in such a way as to put them in that position — 
i.e., they would have been in that position. 
 
51      Both elements have to be present. “Could have” does not prove “would have”; “would have” does not prove “could 
have”: 

• Evidence that a party would have done something does not prove that it could have done something. I might swear up 
and down that I would have run in a marathon in Toronto on April 1 aiming to complete it, but that says nothing about 
whether I could have completed it. Maybe I am not fit enough to complete it. 

• Evidence that a party could have done something does not prove that it would have done something. A trainer might 
testify that I was fit enough to complete a marathon race in Toronto on April 1, but that says nothing about whether I 
would have completed it. Perhaps on April 1 I would have skipped the marathon and gone to a baseball game instead. 

 
52      There must be evidence that the parties “would have” and “could have” ordered and supplied material at the relevant 
time. Evidence that a manufacturing plant had capacity at some time other than the relevant time for the assessment of loss 
under section 8 does not necessarily mean that the plant could have and would have had capacity in the hypothetical world at 
the relevant time. In the words of Lovastatin, without more it is an error to “[jump] from a statement as to manufacturing 
capacity to conclusions as to what [a generic] could and would do in the ‘but for’ [hypothetical] world” (at para. 77). 
 
(c) The burden of proof concerning the hypothetical world 
 

53      In the case at bar, Teva submits that it did not bear the burden of proof concerning what would and could have 
happened in the hypothetical world had its venlafaxine product not been kept off the market. It submits that Pfizer bore this 
burden of proof. It says that if evidence of what Alembic would have and could have done in the hypothetical world were 
needed from Alembic, Pfizer had to call that evidence. 
 
54      I disagree. Here too, Lovastatin, above, is instructive. In that case, this Court held that the plaintiffs bear the burden of 
proving the hypothetical world on the balance of probabilities as part of their damages claim (at para. 45). 
 
55      This is no surprise: in suits for breach of contract or for damages caused by a wrong, such as tort cases, the plaintiff 
usually bears the burden to prove what would have transpired had the breach or wrong not been committed, i.e., the 
persuasive burden to show what would have transpired in the hypothetical world: Michaels v. Red Deer College (1975), 
[1976] 2 S.C.R. 324 (S.C.C.) at p. 330, (1975), 57 D.L.R. (3d) 386 (S.C.C.); Janiak v. Ippolito, [1985] 1 S.C.R. 146, 16 
D.L.R. (4th) 1 (S.C.C.) at para. 32. The task of constructing the hypothetical world for the purposes of assessing 
compensatory damages is a factual inquiry using “robust common sense”: Clements (Litigation Guardian of) v. Clements, 
2012 SCC 32, [2012] 2 S.C.R. 181 (S.C.C.), at paras. 8 and 9. 
 
56      The analytical exercise of constructing a hypothetical world exists elsewhere in our law and the burden of proof 
remains upon the plaintiff/complainant. For example, in some competition cases, the decision-maker must examine the state 
of competition in a hypothetical world. There, the party alleging anti-competitive conduct bears the burden of proving on the 
basis of admissible evidence what would have transpired in the hypothetical world on the balance of probabilities. Mere 
possibilities short of probabilities do not suffice. See generally Tervita Corp. v. Canada (Commissioner of Competition), 
2015 SCC 3, [2015] 1 S.C.R. 161 (S.C.C.) at paras. 49-51 and 66, citing C. (R.) v. McDougall, 2008 SCC 53, [2008] 3 S.C.R. 
41 (S.C.C.) at paras. 40 and 49. 
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57      There is nothing in section 8 of the PMNOC Regulations that would suggest a different conclusion on the burden of 
proof. 
 
58      Teva also offers the Supreme Court’s decision in Rainbow Industrial Caterers Ltd. v. Canadian National Railway, 
[1991] 3 S.C.R. 3, 84 D.L.R. (4th) 291 (S.C.C.) in support of its submission on the burden of proof. Rainbow Industrial 
Caterers does not assist Teva. 
 
59      The plaintiff, Rainbow, was a caterer bidding on a catering contract for CN. The defendant, CN, advised Rainbow of 
the number of meals it would have to prepare. Rainbow set its bid based on that estimate. CN awarded Rainbow the contract. 
But CN’s estimate was way too high and Rainbow lost money on the contract. 
 
60      Rainbow sued for damages caused by the estimate. Rainbow bore the burden of proving on the balance of probabilities 
what would have and could have happened in the hypothetical world where CN gave a proper estimate. See Rainbow 
Industrial Caterers Ltd. v. Canadian National Railway at p. 14, citing D.W. McLauchlan, “Assessment of Damages for 
Misrepresentations Inducing Contracts” (1987), 6 Otago L.R. 370 (S.C.C.) at p. 388. In discharge of that burden, among 
other things, Rainbow presented evidence concerning what bid it would have made had the estimate not been faulty. 
 
61      In response, CN could have worked within the hypothetical world proposed by Rainbow and defended on the basis that 
Rainbow did not prove that certain events in that hypothetical world could have and would have happened. For example, CN 
could have argued that Rainbow did not adduce sufficient evidence of what would have transpired in the hypothetical world 
to meet the balance of probabilities standard or to prove its quantum of damages. 
 
62      But CN did not do that. Rather, CN offered a different hypothetical world, one where Rainbow still would have made a 
low bid to win the contract and still would have lost money. In effect, CN’s submission was that the real cause of Rainbow’s 
loss was not its faulty estimate but Rainbow’s strong desire to get the contract, even if it meant proposing terms favourable to 
CN. 
 
63      The Supreme Court held that Rainbow had proven what would have happened in the hypothetical world and its 
quantum of loss in that world. That discharged its burden. CN, by suggesting a different hypothetical world — in effect a 
different view of who caused the loss — set up, in the words of the Supreme Court, a “new issue” or what others might 
perhaps call a positive defence. In the Supreme Court’s view, a defendant that sets up a new issue bears the burden of proving 
it. The plaintiff, having proved its version of the hypothetical world, does not have to disprove other speculative hypotheses. 
The key passage in the Supreme Court’s decision in Rainbow Industrial Caterers is at p. 15: 

Once the loss occasioned by the transaction is established, the plaintiff has discharged the burden of proof with respect 
to damages. A defendant who alleges that a plaintiff would have entered into a transaction on different terms sets up a 
new issue. It is an issue that requires the court to speculate as to what would have happened in a hypothetical situation. It 
is an area in which it is usually impossible to adduce concrete evidence. In the absence of evidence to support a finding 
on this issue, should the plaintiff or defendant bear the risk of non-persuasion? Must the plaintiff negative all speculative 
hypotheses about his position if the defendant had not committed a tort or must the tortfeasor who sets up this 
hypothetical situation establish it? 

. . . . . 
... In my opinion, [the answer to these questions is no]. [T]here is good reason for such reversal [of burden] in this kind 
of case. The plaintiff is the innocent victim of a misrepresentation which has induced a change of position. It is just that 
the plaintiff should be entitled to say “but for the tortious conduct of the defendant, I would not have changed my 
position”. A tortfeasor who says “Yes, but you would have assumed a position other than the status quo ante”, and 
thereby asks a court to find a transaction whose terms are hypothetical and speculative, should bear the burden of 
displacing the plaintiff’s assertion of the status quo ante. 

 
64      In the case at bar, Teva’s position was that in the hypothetical world, Ratiopharm (Teva) could have and would have 
obtained venlafaxine in sufficient quantities from Alembic. As Rainbow Industrial Caterers tells us, Teva bore the burden of 
proving that as part of its general burden to prove its loss. 
 
65      Suppose Pfizer took the position that Ratiopharm (Teva) would not have tried to obtain venlafaxine from Alembic but 
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instead would have given up and pursued another business objective, such as getting another generic drug to market. 
Rainbow Industrial Caterers instructs us that Pfizer, setting up a different hypothetical, would have borne the burden of proof 
on that point. Put a different way, Teva would not have borne the burden of proving that it would not have pursued a different 
business objective. 
 
66      But Pfizer did not do that. Rather, it contested the very hypothetical that Teva relied upon in support of its damages 
claim — that Ratiopharm (Teva) would have and could have obtained venlafaxine in sufficient quantities from Alembic — 
and it submitted that Teva failed to prove that on the balance of probabilities. It is as if, in Rainbow Industrial Caterers, CN 
took the position that Rainbow had failed to adduce enough evidence to prove its version of what could have and would have 
happened in the hypothetical world. Under the reasoning in Rainbow Industrial Caterers, the burden of proof would have 
remained on the plaintiff, Rainbow. 
 
(d) Did the Federal Court err on these matters of principle? 
 

67      Pfizer submits that the Federal Court was not mindful of the foregoing principles. It suggests that the Federal Court 
only had regard to Alembic’s willingness and potential capacity — not actual capacity — to manufacture Ratiopharm 
(Teva)’s venlafaxine product at the relevant time. I disagree. 
 
68      Faced with an allegation that a first-instance court did not apply proper principles, an appellate court must assess what 
the first-instance court did by reviewing in a holistic, organic and fair way the reasons offered by the court against the record 
it was considering. Often first-instance courts do not describe the principles that bear upon a case in a perfectly precise or 
encyclopedic way. Yet, in many such cases, a holistic, organic and fair review of their reasons against the record shows they 
brought to bear all correct principles. 
 
69      It must be remembered that judges’ reasons — particularly after long complex trials involving many issues — are 
often the product of synthesis and distillation. When it comes time to draft reasons in a complex case, trial judges “are not 
trying to draft an encyclopedia memorializing every last [relevant] morsel.” Rather, they are trying to “distill and synthesize 
masses of information, separating the wheat from the chaff,” in the end “expressing only the most important...findings and 
justifications for them”: South Yukon Forest Corp. v. R., 2012 FCA 165, 431 N.R. 286 (F.C.A.) at para. 50. 
 
70      It is true that the Federal Court did not offer a great deal on the proper principles to be applied concerning the 
availability of s. 8 damages. However, it was mindful of these principles. 
 
71      It proceeded on the basis that the hypothetical world that Teva had to prove was one where Wyeth (Pfizer) did not 
improperly list its ‘778 Patent and Ratiopharm (Teva) received its notice of compliance on December 7, 2005. In part for 
reasons set out later, the Federal Court committed neither legal error nor palpable and overriding error in proceeding on that 
basis. 
 
72      With that hypothetical world in mind, the Federal Court held that Teva had to “show on the balance of probabilities 
that [Ratiopharm (Teva)] was able to supply the market” (at para. 148). This is the “could have” portion of the analysis. And 
at a number of portions in its reasons, it showed it was alive to the issue whether Ratiopharm (Teva) wanted to supply the 
market and whether Alembic was willing to produce venlafaxine. This is the “would have” portion of the analysis. 
 
73      Overall, the Federal Court was very much alive to the need for a firm causal link between failed proceedings under the 
PMNOC Regulations and the claimed loss. At paragraph 57, it identified the damages as “those that the plaintiff generic 
suffered ‘by reason of the delayed market entry of its drug’ as stated in the Regulatory Impact Analysis Statement” for the 
PMNOC Regulations. And at paragraph 61, it identified “[t]he question for the Court” as “whether there is a causal 
connection between the failed PMNOC proceedings and the loss claimed as damages,” stressing again that the damages 
claimed must be “causally connected.” 
 
74      Even if I am wrong in my conclusion that the Federal Court was mindful of proper principles, this is of no 
consequence. The redetermination I propose will take place upon the proper principles set out in these reasons. 
 
(2) The hearsay issue 
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75      Pfizer submits that even if the Federal Court appreciated that Teva had to prove it could have supplied its version of 
venlafaxine in the hypothetical world, it wrongly admitted hearsay evidence on this point. 
 
76      Pfizer submitted that the Federal Court wrongly adopted hearsay evidence from Mr. Major. Putting aside the first-hand 
evidence Mr. Major offered from his two week visit to Alembic’s manufacturing facility, some of the rest of his evidence 
consisted of things told to him by Alembic’s personnel or information from other Ratiopharm (Teva) employees who got that 
information from Alembic’s personnel. The former is hearsay, the latter is double hearsay. Pfizer says that the Federal Court 
erred in not excluding this evidence. Teva maintained that none of this evidence was hearsay and so the Federal Court 
properly admitted all of the evidence. 
 
77      I agree with Pfizer. The Federal Court improperly admitted hearsay evidence. 
 
(a) General evidentiary principles 
 

78      In considering evidentiary issues in complicated, high-stakes cases such as this, certain high-level principles are best 
kept front of mind. 
 
79      We start with a fundamental general principle: facts must be proven by admissible evidence: see R. v. Schwartz, [1988] 
2 S.C.R. 443 (S.C.C.) at pp. 476-77, (1988), 55 D.L.R. (4th) 1 (S.C.C.); Canadian Copyright Licensing Agency v. Alberta, 
2015 FCA 268, 392 D.L.R. (4th) 563 (F.C.A.) at para. 20; Kabul Farms Inc. v. R., 2016 FCA 143 (F.C.A.) at para. 38. Put 
another way, a court can act only on the basis of facts proven by admissible evidence or evidence whose admissibility has not 
been contested: Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, [2015] 2 S.C.R. 548 (S.C.C.) at paras. 26-27. 
 
80      There are rarely-occurring exceptions to this. These include circumstances where facts are subject to judicial notice 
(see, e.g., R. v. Spence, 2005 SCC 71, [2005] 3 S.C.R. 458 (S.C.C.)), facts are deemed or presumed by legislation to exist, 
facts have been found in previous proceedings in circumstances where they bind the court (see, e.g., Danyluk v. Ainsworth 
Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R. 460 (S.C.C.)), and facts have been stipulated or agreed to. 
 
81      In a civil case, absent one of those exceptions, admissibility must be the court’s first inquiry where an objection has 
been made. If the evidence is not admissible, it is not before the court in any way and, thus, the court cannot deal with it in 
any way. 
 
82      Appellate courts may interfere with admissibility decisions vitiated by errors of law: R. v. Fanjoy, [1985] 2 S.C.R. 233 
(S.C.C.) at p. 238, (1985), 21 D.L.R. (4th) 321 (S.C.C.); R. v. Evans, [1993] 3 S.C.R. 653 (S.C.C.) at p. 664, (1993), 108 
D.L.R. (4th) 32 (S.C.C.); Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.); and in the case of hearsay 
evidence, see R. v. Saddleback, 2014 ABCA 166, 575 A.R. 203 (Alta. C.A.) at para. 8. Any factual findings that affect the 
application of a law of evidence are entitled to deference: R. v. Youvarajah, 2013 SCC 41, [2013] 2 S.C.R. 720 (S.C.C.) at 
para. 31. 
 
83      Recently, some rules of evidence have been liberalized, allowing for more flexibility. Seduced by this trend towards 
flexibility, some judges in various jurisdictions have been tempted to rule all relevant evidence as admissible, subject to their 
later assessment of weight. But according to our Supreme Court, this is heresy. The trend towards flexibility has not 
undermined the need for judges to take a rigorous approach to admissibility, separating that analytical step from others, such 
as determining the weight to be given to evidence: R. v. Khelawon, 2006 SCC 57, [2006] 2 S.C.R. 787 (S.C.C.) at para. 59. 
 
84      Sometimes courts — aiming to prevent trials from bogging down — provisionally receive evidence whose 
admissibility is challenged, reserving their rulings on admissibility until later. In some circumstances, there may be much to 
commend that approach; in other circumstances, the trial may be more orderly and fair if rulings are made immediately so the 
parties know where they stand. It is a matter of discretion. But, in the end, before a court can rely on the evidence and ascribe 
it any weight or draw any inferences from it, it first must determine its admissibility. 
 
85      Now to the task of determining admissibility. The starting point is that evidence logically tending to prove a point is 
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admissible: R. v. Wray (1970), [1971] S.C.R. 272 (S.C.C.) at p. 297, (1970), 11 D.L.R. (3d) 673 (S.C.C.). If evidence does 
not logically tend prove a point, it is irrelevant and inadmissible at the outset. 
 
86      But there are exceptions to that general principle, stated in the form of exclusionary rules. One such rule is that hearsay 
evidence shall not be admitted. 
 
87      In courts — civil, criminal or military — the hearsay rule remains in full force. Indeed, recently the Supreme Court has 
emphasized that hearsay evidence is presumptively inadmissible in court proceedings: Khelawon, above at paras. 3, 34, 42 
and 59; Youvarajah, above at para. 18. 
 
88      It is true that some administrative decision-makers can ignore the hearsay rule: see, e.g., the Supreme Court’s 
discussion in Québec (Commission des droits de la personne et des droits de la jeunesse) c. Bombardier Inc., 2015 SCC 39, 
[2015] 2 S.C.R. 789 (S.C.C.) at para. 68. But that is only because legislative provisions have explicitly or implicitly given 
them the power to do that. Absent a specific legislative provision speaking to the matter, all courts must apply the rules of 
evidence, including the hearsay rule. 
 
89      The status of a particular piece of evidence as hearsay depends on its use. Hearsay is an oral or written statement that 
was made by someone other than the person testifying at the proceeding, out of court, that the witness repeats or produces in 
court in an effort to prove that what was said or written is true: see, e.g., Khelawon , above at paras. 35-36; R. v. Smith, 
[1992] 2 S.C.R. 915 (S.C.C.) at pp. 924-925, (1992), 94 D.L.R. (4th) 590 (S.C.C.); R. v. Starr, 2000 SCC 40, [2000] 2 S.C.R. 
144 (S.C.C.) at para. 162. 
 
90      This is to be distinguished from a non-hearsay use, where a witness repeats or produces a statement to prove merely 
that it was made. The classic expression of this distinction is as follows: 

Evidence of a statement made to a witness by a person who is not himself called as a witness may or may not be 
hearsay. It is hearsay and inadmissible when the object of the evidence is to establish the truth of what is contained in 
the statement. It is not hearsay and is admissible when it is proposed to establish by the evidence not the truth of the 
statement but the fact that it was made. 

(Subramaniam v. Public Prosecutor, [1956] 1 W.L.R. 965 (Malaysia P.C.) at p. 969 (P.C.).) 
 
91      So if a witness says that a supplier told her that it would be able to deliver supplies on date X, and if the witness’ 
evidence is offered to prove that the supplier would be able to deliver supplies at that time, the evidence is hearsay and falls 
within the rule against admission of hearsay evidence. 
 
92      In some cases, the fact that the supplier told the witness it would supply by date X, regardless of whether or not the 
supplier’s statement is true, might be relevant to an issue in the proceeding and be admissible for that purpose. For example, 
suppose that the witness, in reliance on what the supplier told her, set aside time to work with the promised supplies. The 
witness may use the supplier’s statement to explain why she set aside the time she did. In that case, the statement is not being 
used to prove that the supplier would supply by date X — a hearsay purpose — but is being used for a non-hearsay purpose 
— it was the triggering event that caused the witness to do something. 
 
93      The same is true for documents, with an additional wrinkle, the requirement of authentication. Suppose a witness 
produces a printout of an email from the supplier to her stating that the supplier would supply. Absent the parties’ agreement 
or a specific legislative provision speaking to the matter, the document must by authenticated by the witness or someone else: 
Schwartz, above at p. 476; Evans, above at pp. 664-65; R. v. Schertzer, 2011 ONSC 579 (Ont. S.C.J.) at para. 7; David M. 
Paciocco and Lee Stuesser, The Law of Evidence, 4th ed. (Toronto: Irwin Law, 2005) at p. 419; and in the case of electronic 
documents, see Graham Underwood and Jonathan Penner, Electronic Evidence in Canada, loose-leaf (Toronto: Carswell, 
July 2015) at 13-18.2 to 13-18.4 and the Canada Evidence Act, R.S.C. 1985, c. C-5, s. 31.1. For example, to authenticate the 
document, the witness could testify that she received the email and the printout is an exact copy of what she received. But 
after the document is authenticated, the communication is still hearsay if it is tendered to show that the supplier would 
supply. 
 
94      There can be multiple layers of hearsay. If a witness has a printout of an email on which she was not copied sent by the 
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supplier to one of her colleagues assuring that colleague that supplies would be delivered by date X, the document is double 
hearsay if tendered to prove that the supplier would supply by date X. Someone other than the witness is reporting to the 
witness that the supplier told him that it would deliver by date X. 
 
95      When faced with hearsay objections, courts must not only appreciate the terms of the hearsay rule but should keep in 
mind the rationales underlying it: the need for trials to be effective in discovering the truth while ensuring procedural fairness 
to all parties. 
 
96      On this, the right of parties in a civil action to confront evidence presented against their positions is paramount. Their 
main instrument is cross-examination — what Wigmore has called “beyond any doubt the greatest legal engine ever invented 
for the discovery of truth” and what the Supreme Court has called “a vital element of the adversarial system applied and 
followed in our legal system...since the earliest times,” of “essential importance in determining whether a witness is 
credible”: Wigmore on Evidence (Chadbourne rev. 1974) vol. 5, p. 32, para. 1367; Innisfil (Township) v. Vespra (Township), 
[1981] 2 S.C.R. 145 (S.C.C.) at p. 167, (1981), 123 D.L.R. (3d) 530 (S.C.C.); R. v. Osolin, [1993] 4 S.C.R. 595 (S.C.C.) at p. 
663, (1993), 109 D.L.R. (4th) 478 (S.C.C.). For this reason, counsel are given the greatest latitude in cross-examination and 
restrictions are rare: see, e.g., D. (C.H.F.) v. H. (C.R.), 2007 NSCA 1, 250 N.S.R. (2d) 138 (N.S. C.A.) at para. 41. 
 
97      To be effective, cross-examination must be able to test many aspects of witnesses’ testimony — their observation, 
perception, memory and narration of events or facts, their accuracy in recounting or perceiving them, and their sincerity and 
honesty as witnesses. 
 
98      All of these vital objectives are lost when witnesses testify second-hand about an event. When that happens, only their 
sincerity and honesty about what they were told can be tested. The person who actually knows first-hand about the event or 
fact is out of court, shielded from any testing of their observation, memory, accuracy, sincerity or honesty. 
 
99      The Supreme Court recently expressed this idea as follows: 

Our adversary system puts a premium on the calling of witnesses, who testify under oath or solemn affirmation, whose 
demeanour can be observed by the trier of fact, and whose testimony can be tested by cross-examination. We regard this 
process as the optimal way of testing testimonial evidence. Because hearsay evidence comes in a different form, it raises 
particular concerns. The general exclusionary rule is a recognition of the difficulty for a trier of fact to assess what 
weight, if any, is to be given to a statement made by a person who has not been seen or heard, and who has not been 
subject to the test of cross-examination. The fear is that untested hearsay evidence may be afforded more weight than it 
deserves. 

(Khelawon, above, at para. 35.) 
 
100      Even more recently, the Supreme Court confirmed that those who try to test hearsay evidence face “difficulties 
inherent in testing the reliability of the declarant’s assertion”: R. v. Baldree, 2013 SCC 35, [2013] 2 S.C.R. 520 (S.C.C.) at 
para. 31. An out of court declarant may have supplied inaccurate information but, unless in court as a witness, that possibility 
can never be tested: 

First, the declarant may have misperceived the facts to which the hearsay statement relates; second, even if correctly 
perceived, the relevant facts may have been wrongly remembered; third, the declarant may have narrated the relevant 
facts in an unintentionally misleading manner; and finally, the declarant may have knowingly made a false assertion. 
The opportunity to fully probe these potential sources of error arises only if the declarant is present in court and subject 
to cross-examination. 

(Baldree, above at para. 32. [emphasis in original]) 
 
101      The exclusionary rule against the admission of hearsay, however, does not stand alone. 
 
102      Over time, the law has recognized that, in certain circumstances, it is safe for courts to rely on out-of-court statements 
for the truth of their contents even though a party is unable to test the evidence by way of cross-examination. So certain 
exceptions to the hearsay rule have developed. For example, a witness could report another person’s statement made against 

AR5171

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1981176071&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1981176071&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1981176071&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993385902&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993385902&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2011131540&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2010894593&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030812362&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030812362&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Pfizer Canada Inc. v. Teva Canada Ltd., 2016 CAF 161, 2016 FCA 161, 2016...  
2016 CAF 161, 2016 FCA 161, 2016 CarswellNat 1932, 2016 CarswellNat 11027... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 14 

 

interest because of the unlikelihood of that person falsely saying something against interest. 
 
103      Aside from those exceptions, the Supreme Court has recently developed a more general, principled exception to the 
exclusionary hearsay rule. Under that broader exception, courts can admit hearsay evidence if it is necessary and reliable. 
See, e.g., R. v. Khan, [1990] 2 S.C.R. 531, 59 C.C.C. (3d) 92 (S.C.C.); Smith , above; R. v. B. (K.G.), [1993] 1 S.C.R. 740, 79 
C.C.C. (3d) 257 (S.C.C.); R. v. U. (F.J.), [1995] 3 S.C.R. 764, 128 D.L.R. (4th) 121 (S.C.C.); R. v. Blackman, 2008 SCC 37, 
[2008] 2 S.C.R. 298 (S.C.C.). 
 
(b) Applying the evidentiary principles to this case 
 

104      No current or former Alembic employees testified at trial. Teva did not adduce any direct evidence from Alembic. 
Instead, Teva relied upon the testimony of Mr. Major. 
 
105      At all material times, Mr. Major was the vice-president for development management and regulatory affairs and a 
member of the executive management committee with Ratiopharm (Teva). A fair reading of the Federal Court’s reasons is 
that the Federal Court was satisfied that Mr. Major, acting in that capacity, would have had first-hand knowledge of the 
corporate wishes and objectives of Ratiopharm (Teva), the steps it took to achieve those objectives, commercial arrangements 
Ratiopharm (Teva) had made, and the state of the market (i.e., evidence of the sort described in the transcript at pages 
475-478 of the Appeal Book). As part of this, a venlafaxine supply agreement between Ratiopharm (Teva) and Alembic and 
another related agreement were placed before the Court: see Appeal Book at pp. 462-463. No objection was taken to this. 
 
106      The Federal Court took some of Mr. Major’s testimony as showing that Ratiopharm (Teva) had the corporate 
objective of securing adequate supply of venlafaxine from Alembic, manifested that objective by making inquiries and 
sending documents to Alembic regarding the supply of venlafaxine should the need arise, and assured Alembic that it would 
redirect equipment to Alembic should the need arise at a particular time. The Federal Court considered that sort of evidence 
admissible on the issue of Ratiopharm (Teva)’s general intentions in the hypothetical world and evidence of the general steps 
it took to prepare itself for entry into the market. In this respect, the Federal Court did not err. In the words of the Federal 
Court during the hearing, “He does have the expertise having been employed there for a number of years to say, this is what 
we [Ratiopharm (Teva)] would have done [in the hypothetical world] or this is what I believe we would have done”: see 
Appeal Book, p. 487. 
 
107      Similarly, by virtue of his position, Mr. Major had first-hand knowledge of the general relationship between 
Ratiopharm (Teva) and Alembic. He testified that the relationship was a warm, long-trusted one: see Appeal Book, p. 479. 
 
108      The Federal Court also properly admitted another category of evidence from Mr. Major. In 2004, over a year before 
the relevant supply times in the hypothetical world, Mr. Major visited Alembic’s manufacturing facility in Gujarat, India for 
two weeks. From this visit, he developed the view that Alembic was eager to please Ratiopharm (Teva) and was keen to do 
what it could to satisfy Ratiopharm (Teva)’s need for venlafaxine as it arose. Based on his visit, Mr. Major testified at trial 
about the capacity of Alembic’s manufacturing facility and Alembic’s desire to supply venlafaxine to Canada. It was open to 
the Federal Court judge on this record to admit the evidence of what Mr. Major saw and the conclusions he drew from his 
observations; however, any reports made to Mr. Major by Alembic personnel during his visit could not be used as evidence 
of the truth of those reports, as that would be a hearsay use. 
 
109      In his testimony, Mr. Major could not supply evidence based on direct, first-hand knowledge or observation of at 
least the following: the operating capacity of Alembic’s facility during the relevant time, Alembic’s actual ability and 
willingness to redirect or add equipment at the relevant time, and how long production at Alembic would have taken at the 
relevant time. Yet there is admissible evidence or evidence that was not objected to in the record that might conceivably bear 
on these matters, such as the venlafaxine supply agreement, Alembic’s production of venlafaxine at other times, and Mr. 
Major’s impressions, observations and conclusions he drew from his visit to Alembic’s manufacturing facility. The 
inferences that could permissibly be drawn from the admissible evidence, in conjunction with other admissible evidence 
about Alembic’s ability to supply venlafaxine at the relevant time, is a question I shall return to later in these reasons. 
 
110      During the course of his testimony, Mr. Major was presented with emails and documents, such as a spreadsheet 
setting out Teva’s marketing forecast and associated documents, and was asked to comment on them: see Appeal Book, pp. 
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466-467. Many spoke to Alembic’s capacity to produce in the abstract. He neither authored nor received many of the emails 
and documents. In fact, out of all of the emails, he authored only one — a meeting request — that the Federal Court did not 
cite in its reasons. The other emails contained particular statements made by various employees of Alembic and Ratiopharm 
(Teva) and the documents were prepared by others or by persons unknown. Mr. Major was not in a position to authenticate 
emails or documents that he neither received nor sent. 
 
111      At the outset, counsel for Pfizer raised an objection stating that “[w]e haven’t admitted these documents” and added, 
in the case of the first document, that “I haven’t heard my friend properly identify it through this witness, other than through 
hearsay.” He warned that he would be “standing up for a few of these documents.” See Appeal Book, p. 465. I construe the 
objection as a warning that if Teva sought to have the documents admitted as evidence, it would have to authenticate them. 
 
112      Teva submits that Mr. Major could use the emails and documents to refresh his memory. I accept that if Mr. Major 
had some first-hand memory of matters responsive to questions posed to him, he could use unauthenticated emails and 
documents to refresh his memory, even if those emails and documents were themselves inadmissible: R. v. Fliss, 2002 SCC 
16, [2002] 1 S.C.R. 535 (S.C.C.) at paras. 60-68. For example, the spreadsheet setting out Teva’s marketing forecast, 
prepared by persons other than Mr. Major and an unauthenticated document, is not admissible through Mr. Major. But Mr. 
Major’s knowledge of Ratiopharm (Teva)’s marketing expectations, if first-hand, is something to which Mr. Major can 
testify given his role (see paras. 105-108, above) and he was free to refresh his memory using this spreadsheet. But on the 
issue of Alembic’s production capacity, his first-hand knowledge was limited to what he saw on his visit to Alembic’s 
manufacturing facility in 2004. 
 
113      At one point, Mr. Major was asked whether Mr. Woloschuk, Ratiopharm (Teva)’s Vice-President for Business 
Development, reported to him about Alembic’s capacity to supply venlafaxine: see Appeal Book, p. 495. Pfizer objected to 
the question on the basis Teva was seeking to elicit hearsay evidence. If the evidence were offered as truth of Alembic’s 
actual capacity to supply, it was. Pfizer registered similarly meritorious hearsay objections to Tabs 12-15 and 21 in the book 
of documents put before Mr. Major, some of which the Federal Court relied upon: Appeal Book, p. 496. 
 
114      Teva submits that it was not using some of the emails for the truth of their contents. It said that at best they were just 
corroboration of Mr. Major’s testimony as to his personal knowledge of the production capacity of Alembic. But hearsay they 
were: whether being used as primary evidence or corroborative evidence, these emails recounting the statements of others — 
sometimes recounting the recounting of statements of others — were tendered for the purpose of proving what Alembic 
would and could have done in the hypothetical world, not just to prove the fact that they were made. And corroborative 
evidence must itself be evidence that is admissible: Khelawon, above at para. 100. There is no “corroborative evidence” 
exception to hearsay. 
 
115      Teva also suggests that statements in emails written to and from personnel in Mr. Major’s department or area could 
be admitted as truth of their contents through Mr. Major. As discussed above, Mr. Major, by virtue of his position, could be 
found — as the Federal Court found — to have first-hand knowledge of the corporate wishes and objectives of Ratiopharm 
(Teva), how it went about achieving those objectives, and Ratiopharm (Teva)’s willingness to redirect equipment to Alembic. 
But he does not have first-hand knowledge of the truth of particular statements made by employees in emails they write to 
each other. Tendering particular statements in emails between employees in Ratiopharm (Teva) through a separate witness, 
such as Mr. Major, to prove the truth of the statements is a hearsay use. There is no “department head” exception to hearsay 
whereby specific statements in emails passing between underlings in the department can be admitted through the department 
head for the truth of their contents. 
 
116      In this case, the Federal Court explicitly relied upon some of these inadmissible emails to support its conclusions 
about what would have transpired in the hypothetical world: an email from Kavit Tyagi of Alembic, to Jim Mihail, a product 
manager with Ratiopharm (Teva)’s marketing group (at para. 154), an email exchange between Alembic and Bob 
Woloschuk, Ratiopharm (Teva)’s Vice-President for Business Development that reported that Alembic was only operating at 
40 per cent capacity and that it was planning to expand its manufacturing plant to “double its capacity to handle at least 2 
billion capsules” (at para. 156), and an email exchange between Ratiopharm (Teva) representatives and Alembic that said that 
had Ratiopharm (Teva) not called off production in October 2005, Alembic would have produced 6.6 million capsules by 
December 2005 (at para. 157). In each case, the emails are unauthenticated and are statements of others, not Mr. Major, 
reporting on statements made by others at Alembic. They are at least double hearsay on the issue of what Alembic could have 

AR5173

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002057960&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002057960&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2010894593&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Pfizer Canada Inc. v. Teva Canada Ltd., 2016 CAF 161, 2016 FCA 161, 2016...  
2016 CAF 161, 2016 FCA 161, 2016 CarswellNat 1932, 2016 CarswellNat 11027... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 16 

 

or would have done. And depending on whether the people at Alembic had first-hand knowledge of the matters they were 
describing, they might be triple hearsay or even more. 
 
117      Teva also invokes the state of mind exception to hearsay in support of the admissibility of emails where Alembic 
employees expressed a willingness or optimism about the supply of venlafaxine in the required quantities when required. It is 
true that an out-of-court declarant’s statement tendered to show the declarant’s state of mind or intention is admissible: 
Brisco Estate v. Canadian Premier Life Insurance Co., 2012 ONCA 854, 113 O.R. (3d) 161 (Ont. C.A.), citing Smith and 
Starr, both above. However, the emails Mr. Major referred to in his testimony — communications from colleagues about 
what Alembic employees said — are double hearsay: even if the state of mind exception applies, the emails remain a hearsay 
report by an out-of-court declarant and the emails remain unauthenticated. A further problem is that the state of mind of an 
Alembic employee is not necessarily the state of mind of Alembic, the corporate entity: R. v. McNamara, [1985] 1 S.C.R. 
662, 19 D.L.R. (4th) 314 (S.C.C.); ”Rhone” (The) v. “Peter A.B. Widener” (The), [1993] 1 S.C.R. 497, 101 D.L.R. (4th) 188 
(S.C.C.). So proof of the employee’s state of mind may be irrelevant to the issue of Alembic’s state of mind and inadmissible 
on that basis. Finally, as Brisco Estate shows, the evidence goes no higher than what the employee believed or wished at that 
time: an inference must be drawn to extend that belief into a different time and that may not be possible. On this, again, the 
issue of when inferences are permissible from evidence is discussed below. 
 
118      In both this Court and the Federal Court, Teva did not provide evidence or submissions to the effect that the hearsay 
evidence nevertheless was admissible because it was reliable or necessary. Nor could it: 

• Necessity. Many of the emails Mr. Major testified about disclose the names of many Alembic employees who might 
have been able to give direct testimony on Alembic’s ability to supply during the relevant time. Those emails also 
disclose the names of personnel at Ratiopharm (Teva) who also could have been called. Teva offered no evidence or 
submissions as to why these individuals or others could not be called to testify. Instead, Teva called Mr. Major, who had 
no direct, first-hand knowledge of Alembic or its operations at the relevant time. 

• Reliability. The hearsay evidence tendered by Mr. Major did not possess circumstantial guarantees of trustworthiness. 
Quite the contrary. Ratiopharm (Teva) was Alembic’s client and one may presume that Alembic had an incentive to say 
whatever needed to be said to keep its customer pleased and give it the impression that it could satisfy its customer’s 
needs at any time it asked. 

 
119      All of the mischief associated with admitting hearsay evidence is present in this case. Confronted with the hearsay 
evidence, all that Pfizer could do was test Mr. Major’s sincerity and honesty about what he was reading from documents he 
did not author, what he had heard from Alembic personnel, and what colleagues were saying Alembic personnel were saying. 
In a high-stakes case such as this, that was hardly any sort of meaningful or fair test. 
 
120      Those who actually knew first-hand about whether Alembic could supply the desired quantities of venlafaxine at the 
relevant times in the hypothetical world — personnel at Alembic — were out of court, shielded from any testing of their 
observation, memory, accuracy, sincerity or honesty, but their say-so on that issue — recounted or recorded by others — was 
admitted into these proceedings. This worked great unfairness to Pfizer. 
 
121      Pfizer frequently objected to the admissibility of hearsay evidence. It was largely right to do so: in my view, every 
hearsay objection it made during Mr. Major’s testimony was correct, except on the subject-matters discussed at paras. 
105-108 and 112, above. But on a number of occasions, the Federal Court said that it would consider the weight of the 
evidence or it said that Pfizer’s objection was one of weight, not admissibility. On one occasion, it said that because Mr. 
Major’s name did not appear on a document, the document would “probably just go to weight.” The Federal Court admitted 
this evidence when it should have been excluded. This was an error that might have affected the outcome of the case. 
Therefore, the Federal Court’s judgment must be set aside. 
 
(3) The issue whether there was palpable and overriding error on a factual finding 
 

122      Pfizer attacks one of the bases upon which the Federal Court found that Ratiopharm (Teva) could have supplied its 
product in the hypothetical world. 
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123      At one point in its reasons, the Federal Court considered (at para. 152) whether any “bottleneck” in Alembic’s 
manufacture of Ratiopharm (Teva)’s venlafaxine product in the hypothetical world would have come at the stage of 
encapsulation. In finding that no bottleneck would have taken place at that stage, the Federal Court relied in part on the fact 
that Alembic had many fluid bed processors. But, as Pfizer notes, fluid bed processors are not used for encapsulation. Teva 
does not disagree. 
 
124      However, Teva suggests that any error by the Federal Court here was inconsequential, not overriding, and so it does 
not vitiate the Federal Court’s judgment. Based on this Court’s decision in South Yukon, above at paragraph 46, I agree: 

”Overriding” means an error that goes to the very core of the outcome of the case. When arguing palpable and 
overriding error, it is not enough to pull at leaves and branches and leave the tree standing. The entire tree must fall. 

 
125      In the course of its reasons on this point (at para. 152), the Federal Court also accepted and relied upon Mr. Major’s 
non-hearsay testimony that if necessary, his then-employer, Ratiopharm (Teva), would have “bought equipment, put 
equipment in place” to avoid any bottleneck. Thus, to the extent the Federal Court misunderstood the use of fluid bed 
processors, I am not persuaded that its overall finding was vitiated by palpable and overriding error. 
 
(4) Other section 8 damages issues 
 

126      Pfizer submits that the Federal Court erred in selecting January 10, 2006 as the start of the period of loss, or, in other 
words, the time when Ratiopharm (Teva) would have been legally able to start selling its venlafaxine product in the market. 
 
127      It submits that in the hypothetical world, Ratiopharm (Teva) would not have received a notice of compliance 
allowing it to sell its venlafaxine product before February 13, 2006. It says that when the ‘778 Patent was listed on the patent 
register, Ratiopharm (Teva) would have had to serve a notice of allegation addressing it and the Minister would then be 
prohibited from issuing a notice of compliance until 45 days had passed: see PMNOC Regulations, para. 7(1)(d). 
 
128      The Federal Court selected January 10, 2006, the expiry of the ‘540 Patent as the start date. This was the soonest 
Ratiopharm (Teva) could have marketed its venlafaxine product given that the Minister had certified that, but for the 
PMNOC Regulations, it would have given Ratiopharm (Teva) its notice of compliance on December 7, 2005. 
 
129      In my view, the Federal Court committed no error in principle in setting January 10, 2006 as the start date. 
 
130      In essence, Pfizer’s submission is that in the hypothetical world the PMNOC Regulations should not be disregarded 
for the purpose of determining the start of Ratiopharm (Teva)’s period of loss. 
 
131      This submission runs counter to the express wording of paragraph 8(1)(a) of the PMNOC Regulations. That 
paragraph provides that the section 8 liability period begins “on the date, as certified by the Minister, on which a notice of 
compliance would have been issued in the absence of these Regulations unless the court concludes [under subparagraph 
8(1)(a)(ii)] that ... a date other than the certified date is more appropriate” [my emphasis]. Thus, it is only in circumstances 
where, under subparagraph 8(1)(a)(ii), the Court deems that another date is more appropriate that this default date can be set 
aside. 
 
132      Pfizer’s submission is also precisely the opposite of what a majority of this Court held in Apotex Inc. v. 
Sanofi-Aventis, 2014 FCA 68, 125 C.P.R. (4th) 403 (F.C.A.) at paragraph 170 (Apotex Ramipril s. 8 FCA): “the [PMNOC 
Regulations] are to be disregarded in determining the beginning of the section 8 liability period.” On appeal, the Supreme 
Court of Canada affirmed those reasons: Sanofi-Aventis v. Apotex Inc., 2015 SCC 20, [2015] 2 S.C.R. 136 (S.C.C.). 
 
133      Pfizer’s submission is also contrary to the holding of a majority of this Court in Sanofi-Aventis Canada Inc. v. Teva 
Canada Ltd., 2014 FCA 67, 126 C.P.R. (4th) 1 (F.C.A.) at paragraph 145 (Teva Ramipril s. 8 FCA): 

[145] My view, in summary, is that in the hypothetical world constructed for the purposes of determining section 8 
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damages, the NOC Regulations should not be assumed away except to the extent required by paragraph 8(1)(a), that is, 
for the purpose of determining the beginning of the section 8 liability period. For all other purposes, the NOC 
Regulations should be assumed to exist in the hypothetical world, and all steps that were actually taken under the NOC 
Regulations should be assumed to have been taken in the hypothetical world unless there is evidence upon which the 
trier of fact may reasonably conclude that different steps would have been taken. [my emphasis] 

 
134      Pfizer also takes issue with the Federal Court’s conclusions concerning the entry and participation of Ratiopharm 
(Teva)’s generic competitors in the venlafaxine market in the hypothetical world. 
 
135      In the Federal Court, Pfizer submitted that Teva’s damages claim would be reduced because in the hypothetical world 
Novopharm and Pharmascience would have entered into the market, cutting down Ratiopharm (Teva)’s market share. 
 
136      In dealing with this submission, the Federal Court did not have the benefit of Apotex Ramipril s. 8 FCA. In that case, 
this Court held that the regulatory barriers to entry, including the PMNOC Regulations, which all generic manufacturers face 
in the real world, also affect all generic manufacturers in the hypothetical world. Thus, in order to assess whether and when 
other generic manufacturers could have and would have entered the market in the hypothetical world, the Federal Court had 
to assess, among other things, whether regulatory barriers stood in their way. 
 
137      Although the Federal Court did not have the benefit of Apotex Ramipril s. 8 FCA, it applied principles consistent with 
it and committed no error in principle. It proceeded on the basis that other generic manufacturers entering the market would 
have had to follow the PMNOC Regulations. It considered all of the evidence, in part guided by real world events and based 
on the evidence before it, to determine whether “any other generics would have entered the market during the Relevant 
Period” and, if so, when (at para. 89). 
 
138      This was precisely in accordance with Apotex Ramipril s. 8 FCA. At paragraph 159 of Apotex Ramipril s. 8 FCA, the 
majority of this Court (whose reasons were adopted on appeal by the Supreme Court) agreed with the methodology the 
Federal Court adopted in that case. It described the methodology as follows (at para. 158): 

[I]n the hypothetical world, the competitors of a section 8 damages claimant are bound by the [PMNOC] Regulations, 
and...[they must be taken to] act as they did in the real world in relation to the [PMNOC] Regulations except to the 
extent that there is evidence upon which the trier of fact can reasonably conclude that they would have acted differently. 

And a few paragraphs later, the majority confirmed the state of the law on this point (at para. 162): 

It follows that in the hypothetical market, the behaviour of competing generic drug manufacturers must be determined 
on the basis that the [PMNOC] Regulations exist, and each generic drug manufacturer will conduct itself accordingly. 

 
139      On the evidence, the Federal Court found (at para. 94) that in the hypothetical world Novopharm would have 
received a notice of compliance shortly after Ratiopharm (Teva). Novopharm had entered into an agreement with Wyeth 
(Pfizer). Under this agreement, Novopharm could obtain a notice of compliance and take steps to obtain listing on 
formularies soon after Ratiopharm (Teva) could. But it noted (at para. 111) that Novopharm faced problems in manufacturing 
venlafaxine. Considering the evidence before it, it found (at para. 129) that “Novopharm would have entered the market with 
Novo-Venlafaxine on December 1, 2006 in the [hypothetical] world, as it did in the real world.” 
 
140      In the case of Pharmascience, the main question for the Federal Court was whether it would have served a notice of 
allegation in the hypothetical world. The Federal Court answered this in the negative (at para. 132). Pharmascience intended 
to time the launch of its product to coincide with a decision on the ‘778 Patent in favour of Ratiopharm (Teva). It was adverse 
to litigation and would not act sooner (at para. 141). Therefore, the Federal Court concluded that Pharmascience would not 
have been ready to launch earlier than it did in the real world. 
 
141      Pfizer submits that in assessing what Pharmascience would have done in the hypothetical world, the Federal Court 
failed to sufficiently take into account real world events. In my view, this is a complaint about how the Federal Court 
weighed the evidence. But appellate courts are not entitled to interfere based on their own weighing of the evidence short of 
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palpable and overriding error: Housen, above. In my view, the record shows real world evidence of an intention on the part of 
Pharmascience to delay or avoid litigation concerning the ‘778 Patent. 
 
142      Overall, in its analysis on this point, the Federal Court did not err in principle. And, in applying the principles to the 
evidence before it, it did not commit any palpable and overriding error. 
 
143      Pfizer also says that the Federal Court erred during its calculation of damages by attributing Novopharm’s market 
share to Ratiopharm (Teva) without also attributing Novopharm’s rebates to Ratiopharm (Teva). Pfizer also advanced this 
submission below. The Federal Court dealt with it (at various places in paras. 209-227) by considering and weighing the 
evidence of a number of witnesses and considering what weight should be given to Novopharm’s sole-source and 
multi-source trade spend rates in determining Ratiopharm (Teva)’s sole-source and multi-source trade spend rates in the 
hypothetical world. On this issue it also preferred the testimony of Teva’s expert and made an adverse credibility finding 
against Pfizer’s expert (at para. 38). Pfizer has not persuaded me that there is any palpable and overriding error in the Federal 
Court’s analysis on this point. 
 
(5) Pre-judgment interest 
 

144      On the issue of pre-judgment interest, the parties dispute the date the cause of action arose. Pfizer submits that the 
cause of action arose on August 1, 2007 when this Court dismissed Wyeth (Pfizer)’s prohibition application. At that point, 
the requirements for a claim under section 8 of the PMNOC Regulations were met. 
 
145      The Federal Court disagreed with Pfizer. In its view, the cause of action arises on the date that the damages that are 
the basis for the claim actually begin to be suffered. Here that was January 10, 2006. It rejected Pfizer’s submission that the 
dismissal of the prohibition application is the relevant start date. It offered the following basis (at para. 258), with which I 
agree: 

The disposition of a Prohibition Application does not ground liability, it simply confirms that liability exists. The cause 
of action arises on the date that damages that are the basis for the claim begin to be suffered. Typically, this will 
coincide with when the Relevant Period begins, as it did in Pantoprazole FC 2012 [Apotex Inc v. Takeda Canada Inc., 
2013 FC 1237, 123 C.P.R. (4th) 261] and as it does in this case. However, because the Relevant Period may begin 
before damage is actually suffered, this need not always be the case. For that reason, prejudgment interest must be tied 
to when the loss actually begins to be suffered irrespective of whether that date is the same as the start of the Relevant 
Period. 

 
146      On two occasions, the Federal Court has found that the cause of action under section 8 arises on the patent hold date 
because that is when the period of liability commences: Apotex Inc. v. Takeda Canada Inc., 2013 FC 1237, 123 C.P.R. (4th) 
261 (F.C.) at paras. 173-174; Sanofi-Aventis Canada Inc. v. Teva Canada Ltd., 2012 FC 552, 410 F.T.R. 1 (Eng.) (F.C.)at 
paras. 297-299. 
 
147      Section 8 damages — damages suffered during the period when a notice of compliance could have been issued but 
was not by reason of the automatic stay — are analogous to an undertaking to the court to pay damages in the event a 
successful applicant for an interlocutory injunction should ultimately fail at trial: Apotex Inc. v. Astrazeneca Canada Inc., 
2012 FC 559, 410 F.T.R. 168 (Eng.) (F.C.) at para. 58, aff’d 2013 FCA 77, 444 N.R. 254 (F.C.A.); 2009 FCA 187, [2010] 2 
F.C.R. 389 (F.C.A.) at para. 48. This Court has held that pre-judgment interest on an undertaking in damages runs from the 
date an interlocutory injunction is granted, not from the day it is set aside, because that is when the damages start to arise: 
Algonquin Mercantile Corp. v. Dart Industries Canada Ltd. (1987), [1988] 2 F.C. 305, 16 C.P.R. (3d) 193 (Fed. C.A.) at 
para. 27. 
 
148      Pfizer also challenges the Federal Court’s decision to calculate pre-judgment interest from the beginning of each 
month on the entire amount of Teva’s lost profits in that month, rather than at the end of each month. 
 
149      In this case, the Federal Court followed the calculation of pre-judgment interest in subsection 128(3) of the Courts of 
Justice Act, R.S.O. 1990, c. C.43 as it was bound to do: Federal Courts Act, R.S.C. 1985, c. F-7, ss. 36(1). It applied the 
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principles set out by the Court of Appeal for Ontario in Celanese Canada Inc. v. Canadian National Railway (2005), 196 
O.A.C. 60, 138 A.C.W.S. (3d) 23 (Ont. C.A.) at para. 17: 

The purpose of s. 128(3) is to achieve fairness in the payment of the prejudgment interest on pecuniary damages by 
ensuring that a plaintiff will not recover a windfall that would otherwise result were s. 128(1) to be applied. It does so by 
providing a formula for the accrual of interest on pecuniary damages as they are incurred, in lieu of requiring the court 
to conduct a series of individual calculations. Section 128(3) accords with the underlying compensatory principle for 
awarding prejudgment interest, which is to compensate a party for the loss of the use of its money. 

 
150      The Federal Court also noted that an award of interest is meant to compensate rather than punish: Bank of America 
Canada v. Mutual Trust Co., 2002 SCC 43, [2002] 2 S.C.R. 601 (S.C.C.). 
 
151      It also adopted the statement in Chandran v. National Bank of Canada, 2011 ONSC 4369, 95 C.C.E.L. (3d) 322 (Ont. 
S.C.J.) at para. 8, aff’d 2012 ONCA 205, 99 C.C.E.L. (3d) 277 (Ont. C.A.) on a different point, that “[i]nterest is due for a 
month as soon as the payment is owed, not after the payment has been outstanding for a month”: see also Lowndes v. Summit 
Ford Sales Ltd. (2006), 206 O.A.C. 55, 47 C.C.E.L. (3d) 198 (Ont. C.A.). 
 
152      In the circumstances of this case, I see no legal error in the Federal Court’s approach, nor any palpable and overriding 
error that would vitiate its decision. The award of interest is a discretionary matter: Courts of Justice Act, above, s. 130. There 
is no principle of law requiring that pre-judgment interest be calculated at some other date in the month. 
 
(6) The disposition of this appeal: what should happen now? 
 

153      After this Court finds that a trial court erred in admitting evidence, this Court may make the judgment the trial court 
should have made on the basis of the remaining admissible evidence in the record: Federal Courts Act, above, para. 52(b)(i). 
In other words, this Court itself can redetermine the matter. 
 
154      Both parties made submissions, albeit rather brief, on the redetermination. Pfizer has asked this Court to exercise its 
power under paragraph 52(b)(i) of the Federal Courts Act and decide that the section 8 damages claim must fail on the basis 
of the evidentiary record left after the hearsay evidence has been excluded. It says the remaining evidence is insufficient to 
support a claim for damages under section 8 of the PMNOC Regulations. Teva disagrees. 
 
155      Complicating matters is the presence in the record of some conflicting evidence that may not have been adjudicated 
upon before but, if admissible in accordance with the principles set out in these reasons, now may have to be adjudicated 
upon: see, e.g., the evidence cited at Pfizer’s memorandum of fact and law at para. 90. 
 
156      I note that on occasion this Court has declined to conduct the redetermination itself and instead has remitted it to the 
Federal Court: see, e.g., Kelly v. R., 2013 FCA 171, 446 N.R. 339 (F.C.A.) at paras. 66-72; Janssen-Ortho Inc. v. Apotex Inc., 
2009 FCA 212, 75 C.P.R. (4th) 411 (F.C.A.) at para. 80; Zero Spill Systems (Int’l) Inc. v. Heide, 2015 FCA 115, 130 C.P.R. 
(4th) 291 (F.C.A.) at para. 107. Redetermination by the Federal Court is a further “process” that this Court may “award” 
within the meaning of paragraph 52(b)(i) of the Federal Courts Act. 
 
157      The Federal Court is more experienced and adept in fact-finding than is this Court. Allowing it to redetermine the 
matter makes sense where the case is factually complex and factually voluminous, the Federal Court has seen the witnesses 
and has developed views on their credibility, and the result is uncertain and factually suffused: Turberfield v. Canada, 2012 
FCA 170, 433 N.R. 236 (F.C.A.); Brokenhead First Nation v. Canada (Attorney General), 2011 FCA 148, 419 N.R. 289 
(F.C.A.); Kelly, above. This is often true for damages issues: Wells v. Newfoundland, [1999] 3 S.C.R. 199, 177 D.L.R. (4th) 
73 (S.C.C.) at para. 67. As Kelly shows, this option has even more merit where the parties have not offered substantial or 
meaningful submissions to the appellate court on the redetermination. 
 
158      In the case at bar, all of these factors are present. In particular, to conduct the redetermination ourselves and to make 
the judgment the Federal Court should have made, the parties would have had to provide far more detailed submissions to us 
concerning the specific admissible evidence remaining in the record after the hearsay evidence is disregarded, the inferences 
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we can permissibly draw from that evidence, and the facts that we should find based on that evidence. Even then, we might 
still have deferred to the Federal Court’s role as a fact-finder. 
 
159      Thus, as a matter of discretion, in this case I would remit the redetermination to the Federal Court. 
 
160      Neither party has asked for the opportunity to adduce further evidence in that redetermination, i.e., something akin to 
a retrial under paragraph 52(b)(ii) of the Federal Courts Act. The parties were right not to ask. As paragraph 52(b)(ii) 
suggests, that remedy is granted as a matter of discretion only when required by the interests of justice. One possible 
circumstance is where the trial court’s error has undercut the integrity, viability or fairness of much if not all of the trial. 
Another possible circumstance is where a legal test has been materially changed since the trial, with the result that the parties 
did not have a chance at trial to adduce evidence responsive to it: see, e.g., Kelly, above. 
 
161      Neither circumstance is here. In particular, the issue whether Ratiopharm (Teva) could have had and would have had 
sufficient quantities of its version of venlafaxine to supply the market at the relevant time was a live issue in the Federal 
Court; indeed, as I have held, the Federal Court understood that was the operative principle. The parties made legal, practical 
and tactical choices regarding the evidence they should adduce or not adduce concerning that point. The interests of justice 
do not support relieving them of the choices they made. This Court has never done so in circumstances like this. 
 
162      Of course, before redetermining the matter, the Federal Court will need to receive submissions from the parties. 
 
163      I wish to offer some further comments to guide the Federal Court in its redetermination. 
 
164      The redetermination is to decide upon whether and to what extent Ratiopharm (Teva) is entitled to section 8 damages 
and is to be conducted by applying proper legal principles to the admissible evidence in the record. Without limiting the 
foregoing, the key issue for redetermination is whether in the hypothetical world Ratiopharm (Teva) would have had and 
could have had access to sufficient quantities of venlafaxine at the relevant time. 
 
165      In my view, it is not enough to establish this on the balance of probabilities by pointing only to sufficient 
manufacturing capacity a long time (here over a year) before the relevant time and Alembic’s general willingness to keep its 
customer, Ratiopharm (Teva), happy. Perhaps as part of the totality of the admissible evidence and permissible inferences 
therefrom, Teva can establish its case on the balance of probabilities. That will be for the Federal Court to determine. 
 
166      The inadmissible hearsay evidence, identified above, of course is to be excluded. These reasons have dealt with 
specific pieces of evidence used by the trial judge. But it has described some other evidence generically because, for the most 
part, the parties spoke of the evidence in that way. As a result, disputes might arise during the redetermination concerning the 
admissibility of specific pieces of evidence. The Federal Court may rule on those disputes using the principles set out in these 
reasons. 
 
167      Further, viewing the remaining evidentiary record, I note that there does not appear to be direct evidence from 
Alembic on a number of matters, including whether it had other commitments that would have restricted or prevented its 
ability to supply product, whether it could have acquired sufficient quantities of raw material to manufacture the product, and 
whether the length of the manufacturing process would have affected Alembic’s ability to supply product at the relevant time. 
Despite these gaps, the redetermination should examine whether other evidence in the record, taken together, along with any 
permissible inferences, proves that in the hypothetical world Ratiopharm (Teva) would have and could have had access to 
sufficient quantities of venlafaxine at the relevant time. As mentioned above, Teva bears the persuasive burden on this. And 
also as mentioned above, the standard of proof on this is the balance of probabilities, not just mere possibilities: Tervita, 
above at paras. 49-51 and 66; F.H. v. McDougall, above at paras. 40 and 49. 
 
168      Excluding the inadmissible hearsay evidence from the evidentiary record leaves a smaller body of admissible 
evidence for the Federal Court to bring to bear in its redetermination. The Federal Court will want to identify the admissible 
evidence that forms that body, and then assess it in accordance with the principles set out in these reasons. In assessing it, the 
Federal Court may consider, with the benefit of submissions, whether it can and should draw any positive or negative 
inferences about what Alembic could have and would have done at the relevant time. In doing so, it should ensure that any 
inferences it draws are legally permissible, and offer clear reasons for why it did or did not draw a positive or negative 
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inference. 
 
169      To assist the redetermination, by way of non-exhaustive guidance concerning legal limits on what inferences can be 
drawn from evidence, the parties and the Federal Court might wish to consider R. v. Munoz (2006), 86 O.R. (3d) 134, 38 C.R. 
(6th) 376 (Ont. S.C.J.) at paragraphs 23-31 (and authorities cited therein) — an authority now applied approvingly by several 
appellate courts (West Vancouver (District) v. Liu, 2016 BCCA 96, 47 M.P.L.R. (5th) 1 (B.C. C.A.); United States of 
America v. Viscomi, 2015 ONCA 484, 126 O.R. (3d) 427 (Ont. C.A.); R. v. Sigurdson, 2013 NUCA 5, 100 C.R. (6th) 397 
(Nun. C.A.)), the Federal Court (K. (K.) v. Canada (Minister of Citizenship and Immigration), 2014 FC 78, 446 F.T.R. 209 
(Eng.) (F.C.)), and virtually every other Canadian trial court. 
 
170      And by way of non-exhaustive guidance on when the Court might draw adverse inferences, the parties might have 
regard to Levesque v. Comeau, [1970] S.C.R. 1010, 16 D.L.R. (3d) 425 (S.C.C.); R. c. Jolivet, 2000 SCC 29, [2000] 1 S.C.R. 
751 (S.C.C.) at paragraphs 22-30; and, in this Court, authorities that apply Lévesque and Jolivet such as Merck & Co. v. 
Apotex Inc., 2003 FCA 488, [2004] 2 F.C.R. 45 (F.C.). 
 
E. Proposed judgment 
 

171      For the foregoing reasons, I would set aside the judgment of the Federal Court and remit to the Federal Court for 
redetermination the issue whether Teva is entitled to damages and, if so, to what extent. 
 
172      Pfizer has been substantially successful on appeal. I would grant it its costs of the appeal. 
 
173      As I propose to set aside the Federal Court’s judgment, the Federal Court’s award of trial costs in favour of Teva 
would also fall away. But I would decline to make any award of trial costs in its place. Rather, at the end of its 
redetermination, after it has decided who has prevailed on the merits, the Federal Court should make that award. 
 
174      Therefore, I would allow the appeal, set aside the judgment of the Federal Court, and remit the matter to the Federal 
Court for redetermination in accordance with these reasons. I would grant Pfizer its costs of the appeal. 

C. Michael Ryer J.A.: 
I agree 

Mary J.L. Gleason J.A.: 
I agree 
 

Appeal allowed. 

Footnotes 
* Reconsideration/rehearing refused at Pfizer Canada Inc. v. Teva Canada Ltd. (2016), 2016 CarswellNat 4329, 2016 FCA 218 

(F.C.A.). 
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Alberta Court of Appeal 

Psychologists Assn. (Alberta) v. Schepanovich 

1991 CarswellAlta 361, 1991 ABCA 11, [1991] A.J. No. 38, 24 A.C.W.S. (3d) 1067, 45 C.P.C. (2d) 108 

PSYCHOLOGISTS ASSOCIATION OF ALBERTA v. SCHEPANOVICH 

Côté J.A. 

Judgment: January 15, 1991 
Docket: Doc. No. 8903-0884/6-AC 

 
Counsel: K.D. Swartzenberger, for appellant. 
J.H. Marriott, for respondent. 

Subject: Civil Practice and Procedure; Evidence 
 
Headnote 
 
Evidence --- Affidavits 

Evidence — Affidavits — Undertakings given on examination on affidavit not able to be unilaterally revoked. 

Two doctors attended for examination on their affidavits and gave undertakings. They then revoked the undertakings and 
claimed solicitor-and-client privilege. An application was brought to compel the undertakings to be fulfilled. 

Held: 

The application was granted. 

An undertaking could not be unilaterally revoked. An undertaking could be set aside with leave of the Court where: (a) it was 
given inadvertently, (b) with proper evidence, that it should not have been given, and (c) the other side has not been 
prejudiced or the applicant has offered to repair any prejudice. Since none of (a), (b) or (c) was satisfied, the doctors were to 
re-attend for further examination and there should be no conduct money of the further examination. Information and 
documents were to be produced and the doctors were to answer any questions reasonably flowing from these answers and 
productions. 

APPLICATION to compel fulfilling of undertakings. 
 

Côté J.A. (orally): 
 
1      The second part of the present notice of motion filed January 10 has to do with the examination of Lena Janssens and 
Dr. Hindmarch. Since no notice of that part of the application has been given to Lena Janssens, I have adjourned that portion 
of the motion sine die pending such notice. 
 
2      The rest of the notice of motion calls for undertakings given on examination on affidavit to be answered. I will go 
through them and rule on that. In each case the undertaking to get the information was made. But at the time when the other 
undertakings were answered, it was stated that the relevant undertaking was revoked, and there was then a plea made of 
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solicitor-client privilege. 
 
3      The first undertaking in question is No. 2 by Dr. Lang. That asks why his former counsel, Mr. Berndt, was retained. I 
believe that that request goes far afield and would go into a number of matters not really necessary on the present application, 
and on the face of it the matter sounds privileged. No answer need be given to that question or undertaking. 
 
4      Undertaking No. 3 by Reuben Lang is to inquire of Mr. Berndt whether he was requested by the Psychologists 
Association to produce the missing files, and if so, certain details. I cannot see that such a communication from an outside 
party to Mr. Berndt would be privileged. There is certainly no evidence that it would be privileged, and there was no plea of 
privilege made at the time. Therefore, question and undertaking No. 3 by Reuben Lang must be answered. 
 
5      Undertaking No. 4 by Reuben Lang is to inquire of Mr. Berndt whether he, Mr. Berndt, reviewed the missing 
psychological files, and (if so) whether he made a copy, and (if a copy was made) to produce the same. Those files are 
patently not privileged; they are what the whole fight is about. They long antedate this litigation. If a copy of those files or 
part of them was made it probably would not be privileged. It is just possible that certain facts might exist which would have 
made such a copy privileged. But no evidence was given of such a purpose, or of other facts which would create privilege, 
and no objection was made at the time. The psychologists here had a chance at the time of the examination on affidavit to 
raise such a plea or give such evidence, and they had a chance today. No further indulgence should be given. These questions 
and undertakings must be answered. Any copy of the long-missing files would be relevant in the extreme, and really what the 
lawsuit is all about. It would be a shocking thing if production of the psychologist’s files and obedience of the order of Mr. 
Justice Andrekson had been resisted on the grounds that the original files had been given away, and yet a photocopy of part 
or all had been kept. 
 
6      Undertaking No. 10 by Reuben Lang is to (and I am paraphrasing) say what former counsel, Mr. Berndt, told the 
witness that the Court application (I believe in November) was about. The witness chose to testify without objecting on 
grounds of privilege that he did not really know what the Court application in November was about. That was the application 
to produce the files. He said that it was his lawyer who handled it, and his lawyer who got the notice. When he was asked 
whether his lawyer had told him what the application was about, he undertook to produce it, and now seeks to revoke his 
undertaking. Again there was no evidence to found privilege, or any timely objection. In my view, if there was any privilege 
for that communication (and I have some doubts about that), it was waived. Any such privilege was waived by setting up his 
lawyer as the channel of communication and then denying under oath that he had that information. He would put an outside 
party in an invidious position. If someone has a lawyer, communications must pass through that lawyer. If that lawyer simply 
passed on those communications from the outside to his client but the Court held they were privileged, then the client could 
effectively insulate himself from any notice of anything. That cannot be the law, and that is why I doubt that merely passing 
on from lawyer to client what notice has been received from the outside world to the lawyer for the client, can be privileged. 
That is why that undertaking must be answered. 
 
7      That completes the disputed undertakings of Dr. Lang. 
 
8      The other disputed undertaking is undertaking No. 1 of Dr. Pugh. That is to look for an account by Mr. Berndt and 
produce a copy of it. In my view the contents of the entire account would go far beyond what is necessary for the purposes of 
this litigation, and it is highly likely that at least parts of that account would disclose privileged matters. This is a 
bookkeeping document and as such should not be treated as a single entity. Rather the individual entities in it should be 
treated as separate entities. Therefore, in my view, Dr. Pugh should disclose any items in that account which show or tend to 
show that the missing files of the psychologists were copied or reviewed. He should also disclose any entries in that account 
which show or can show whether communications from the Psychologists Association or the contents of the notice of motion 
to produce the files were passed on by Mr. Berndt to his clients. That is for the reasons given. 
 
9      That covers all the undertakings disputed. 
 
10      I should point out that Drs. Pugh and Lang followed an improper procedure. They attended the examination on 
affidavit with some resistance (in one case) and under order of this Court in one case. They were required to answer all 
proper questions. To certain questions they did not demur, but simply indicated that they did not have the information at 
hand. They instead gave an undertaking. Undertakings to answer later are not known, for example, in the United States. They 
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are useful devices which we have developed in Canada. They really are requests by the witness for indulgences. He wishes 
not to have to answer on the spot proper questions. He wishes, if possible to avoid the necessity of reattending. He instead 
undertakes to the Court and to his opponent that he will voluntarily produce the information later. By doing that he avoids the 
expense and bother of coming back again. And he avoids the danger of being moved against for contempt for failure to 
answer, or for failure to inform himself beforehand, or for failure to bring along necessary information which is under his 
control. 
 
11      An undertaking to the Court, particularly to avoid answering compulsory questions, is not a one-sided matter. It is not 
like an offer in contracts law which can be revoked. In my view there can be no such thing as unilateral revocation of an 
undertaking of that sort. The party can doubtless move the Court to be relieved of his undertaking, for example, on showing 
that 

(a) it was given inadvertently, 

(b) (with proper evidence) that it should not have been given, and 

(c) that the other side has not been prejudiced, or offering to repair the prejudice. 

Nothing like that was done here and no such attempt has been made. 
 
12      For those reasons, and because Mr. Schepanovich has had by far the greater measure of success today, I will frame my 
order and costs accordingly. I order 

(a) that Dr. Pugh and Dr. Lang reattend for further examination at a time and place to be fixed by the registrar; 

(b) that there be no further conduct money of that reattendance; 

(c) that they produce the information and answers which I have already directed; 

(d) that they answer any questions which reasonably flow out of those matters which I directed that they answer or 
produce; 

(e) that the respondent, Mr. Schepanovich, have costs in any event of that reattendance; 

(f) so far as today’s motion is concerned, that Mr. Schepanovich recover one flat sum of $250 which will be due jointly 
and severally by Drs. Pugh and Lang. This last sum is payable forthwith, and is a flat sum; it does not need taxation, and 
there will be no disbursements added to it. 

 
Application granted. 
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(2d) 172, 17 C.R. (6th) 1, 180 C.C.C. (3d) 476, 184 O.A.C. 1, 235 D.L.R. (4th) 244, 316 N.R. 52, 60 W.C.B. (2d) 74, 

70 O.R. (3d) 256 (note), J.E. 2004-452, REJB 2004-53613 

Michael Garfield Lyttle, Appellant v. Her Majesty the Queen, Respondent 

McLachlin C.J.C., Major, Binnie, Arbour, LeBel, Deschamps, Fish JJ. 

Heard: October 17, 2003 
Judgment: February 12, 2004 

Docket: 29412 

Proceedings: reversing (2002), 2002 CarswellOnt 2767, 4 C.R. (6th) 1, 167 C.C.C. (3d) 503, 163 O.A.C. 33, 61 O.R. (3d) 97 
(Ont. C.A.) 
 

Counsel: David M. Tanovich, for Appellant 
Shelley Hallett, for Respondent 

Subject: Evidence; Criminal 
 
Headnote 
 
Evidence --- Examination of witnesses — Cross-examination — By defence 
Accused charged with, inter alia, robbery — Theory of defence stated that offences occurred in context of failed drug deal 
and that victim identified accused in order to protect identities of true perpetrators, victim’s drug-related associates — Certain 
police officers supported theory of defence, but Crown did not call officers — Trial judge refused to permit 
cross-examination of Crown witnesses on facts underlying theory of defence without first laying factual foundation for theory 
— Accused was required to call police witnesses and lost right to address jury last — Accused was convicted, Court of 
Appeal found breach of accused’s right to make full answer and defence but dismissed appeal in accordance with curative 
proviso, and accused appealed — Appeal allowed and new trial ordered — Court of Appeal correctly held that accused 
should have been allowed to cross-examine Crown witnesses without undertaking to call evidence in support of theory — 
Right of accused to cross-examine Crown witnesses without significant constraint is essential component of right to make 
full answer and defence — Error and consequent loss of right to address jury last was serious and curative proviso was not 
properly applied in circumstances. 

Criminal law --- Post-trial procedure — Appeal from conviction or acquittal — Indictable offence — Types of orders — 
Ordering new trial 
Curative proviso — Accused charged with, inter alia, robbery — Theory of defence stated that offences occurred in context 
of failed drug deal and that victim identified accused in order to protect identities of true perpetrators, victim’s drug-related 
associates — Certain police officers supported theory of defence, but Crown did not call officers — Trial judge refused to 
permit cross-examination of Crown witnesses on facts underlying theory of defence without first laying factual foundation 
for theory — Accused was required to call police witnesses and lost right to address jury last — Accused was convicted and 
appealed from convicted — Court of Appeal found breach of accused’s right to make full answer and defence but dismissed 
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appeal in accordance with Criminal Code s. 686(1)(b)(iii) curative proviso, and accused appealed — Appeal allowed and new 
trial ordered — Trial judge’s error barring cross-examination intimidated defence counsel and severely limited scope of 
accused’s defence — Error compelled defence to call evidence against accused’s wishes and allowed Crown to 
cross-examine “friendly” witnesses — Loss of statutory right to address jury last seriously compounded effect of error — 
Verdict would not necessarily have been same absent error and s. 686(1)(b)(iii) proviso could not save verdict. 

The accused was charged with robbery, assault, kidnapping and possession of a prohibited weapon. The victim was seriously 
injured in a five-on-one attack. The investigating officers believed that the victim was assaulted by gang associates in a 
dispute over illegal drugs. The victim stated that he had been assaulted and robbed for his jewellery, and identified the 
accused as one of his assailants. The Crown did not call the investigating officers. 

Counsel for the accused brought an application at trial for leave to cross-examine the victim and any other Crown witnesses 
on the theory of the defence, that the victim had intentionally misidentified the accused in order to protect the actual 
perpetrators. The application was dismissed and counsel for the accused was repeatedly ordered to desist from 
cross-examination of any Crown witness on her theory unless she undertook to adduce an evidentiary basis for the 
cross-examination. While calling no other evidence, the accused was obliged to call the investigating officers and have them 
give their evidence in chief. As a result, the Crown was able to cross-examine the investigating officers and the accused lost 
his statutory right to address the jury last. The accused was convicted and appealed from conviction. 

The Court of Appeal found that the trial judge erred in law by barring the accused from cross-examining Crown witnesses on 
the theory of the defence. They further held that this error violated the accused’s right to make full answer and defence. 
However, the Court was of the opinion that the verdict would have necessarily been the same regardless of the error, applied 
the Criminal Code s. 686(1)(b)(iii) curative proviso and dismissed the appeal. The accused appealed to the Supreme Court of 
Canada. 

Held: The appeal was allowed and a new trial was ordered. 

Per Major and Fish JJ. for the Court: The Court of Appeal correctly held that the trial judge erred in law by preventing the 
accused from cross-examining Crown witnesses on the theory of the defence. The accused should not have been required to 
provide an evidentiary foundation for the cross-examination where a good-faith reason for the cross-examination existed. The 
law was clear that the right to cross-examine Crown witnesses without excessive or unnecessary constraint was fundamental 
to the right to make full answer and defence, part and parcel of the rights to life, liberty and security of the person and to a 
fair and impartial hearing as guaranteed by Canadian Charter of Rights and Freedoms ss. 7 and 11(d). The trial judge 
misapprehended the ratio and effect of the Supreme Court of Canada’s 1989 judgment in R. v. Howard. Howard did not state 
that an accused must “follow up with substantive evidence” every factual hypothesis defence counsel intended to put to a 
Crown witness in cross-examination. The general rule remains that an accused must merely have a good-faith reason for 
putting the hypothesis to a Crown witness. In the present case, the position of the investigating officers was sufficient to 
constitute a good-faith reason. 

The trial judge’s error could not be saved by the Criminal Code s. 686(1)(b)(iii) curative proviso. The error had the effect of 
intimidating counsel for the accused, while seriously undermining the scope of permitted inquiry. In addition, the accused 
was forced against his wishes to call the investigating officers as defence witnesses, giving counsel for the Crown the 
opportnuity to cross-examine them and stripping the accused of his right to address the jury last. This was a very serious 
infringement of the accused’s right to a fair trial. It could not be said that the verdict would have necessarily been the same 
absent the error, so a new trial was required. 

Annotation 
 
Lyttle is an important decision on the scope of cross-examination and control by trial judges on counsel who abuse their 
position as officers of the court. The Supreme Court has announced a revised regime. The Court declares that 
cross-examination is permissible on unproven facts without evidentiary foundation subject only to good faith assurance from 
counsel. 
The Court revises its earlier decision in Howard, [1989] 1 S.C.R. 1337, 69 C.R. (3d) 193 (S.C.C.) where Lamer J., for a 3-1 
majority of the Supreme Court, held that 
It is not open to the examiner or cross-examiner to put as a fact, or even a hypothetical fact, that which is not and will not 
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become part of the case as admissible evidence. 
The Court in Lyttle claimed that the ratio of Howard had been “misunderstood and misapplied”. According to Major and Fish 
JJ., Lamer J.’s remarks only applied to cross-examination on evidence that was otherwise inadmissible. In Howard, the 
Crown sought to cross-examine an expert on the significance of an inadmissible guilty plea by a co-accused. There was, held 
the Supreme Court in Lyttle, a “crucial difference” between cross-examination on inadmissible evidence and 
cross-examination upon unproven facts (para. 61). The Court concluded that, as long as counsel has a good faith basis for the 
question, cross-examination should be allowed and that no distinction is to be drawn between expert and lay witnesses within 
the broad scope of this general principle (para. 66). 
Lyttle is a decision of enormous import for both civil and criminal trials. In seeking to balance the right to cross-examination 
and the need for judicial control against abuse by counsel, the Court clearly comes down on the side of favouring full 
cross-examination. It is of interest that the judgment is authored by two justices with substantial experience as trial counsel. 
The Court could have been more forthright in its consideration of Howard. The Court essentially overruled Howard and 
should have said so. Justice Lamer’s remarks were certainly clear and capable of broad application: see, for example, Proulx 
and Layton, Ethics and Canadian Criminal Law (Toronto: Carswell, 2001) p. 677 and decisions referred to by the Supreme 
Court in Lyttle. Howard has been responsible for confusion and inconsistency. It is arguable that the Ontario Court of Appeal 
was correct to apply the Howard limitation to the cross-examination of experts, especially given the Supreme Court’s 
determination in Abbey, [1982] 2 S.C.R. 24, 29 C.R. (3d) 193 (S.C.C.) that, before any weight can be given to an expert’s 
opinion, the facts upon which the opinion is based must be found to exist. 
It is surprising that the Court in Lyttle adopts a limit of “good faith” rather than reasonable belief. Reasonable belief is the 
long-accepted standard for cross-examination in the United Kingdom and was adopted by the B.C. Court of Appeal in R. v. 
Wilson (1983), 5 C.C.C. (3d) 61. It might well prove difficult for trial judges to police the good faith standard especially 
given that it can be based on intuition and counsel may mount claims of privilege. As a practical matter, most judicial control 
is still likely to be exercised by relying on the overriding discretion recognized in a line by the Supreme Court in Lyttle (see 
para. 44 quoted above) to exclude evidence where probative force is exceeded by prejudicial value. The Court does not say, 
as it did in Shearing (2002), 2 C.R. (6th) 213 (S.C.C.), that defence evidence should only be excluded where prejudicial 
effect substantially outweighs its probative value. 
The Lyttle ruling also sits uneasily with the recent determination of the Ontario Court of Appeal in Felderhof, reported post p. 
20, that defence counsel must produce evidentiary foundations for allegations of abuse against police or Crown. 
The Supreme Court briefly refers to the ancient ruling in Browne v. Dunn (1893), 6 R. 67 (U.K. H.L.), which requires 
counsel to give notice to those witnesses whom the cross-examiner later intends to impeach. The Court confirms this as a 
sound principle but one that is not fixed and is a matter for judicial discretion (para. 65). It was held to be not relevant to the 
situation in Lyttle. The leading and most informative judgment on the Browne v. Dunn discretion and options for trial judges 
when the rule is breached remains that of Justice Moldaver in R. v. McNeill (2000), 33 C.R. (5th) 390 (Ont. C.A.). 

Don Stuart* 

APPEAL by accused from judgment reported at 2002 CarswellOnt 2767, 4 C.R. (6th) 1, 167 C.C.C. (3d) 503, 163 O.A.C. 33, 
61 O.R. (3d) 97 (Ont. C.A.), dismissing accused’s appeal from conviction on charges of robbery, assault, kidnapping and 
possession of prohibited weapon. 

POURVOI de l’accusé à l’encontre du jugement publié à 2002 CarswellOnt 2767, 4 C.R. (6th) 1, 167 C.C.C. (3d) 503, 163 
O.A.C. 33, 61 O.R. (3d) 97 (C.A. Ont.), qui a rejeté son pourvoi à l’encontre de sa déclaration de culpabilité à l’égard 
d’accusations de vol, de voies de fait, d’enlèvement et de possession d’une arme prohibée. 
 

Major, Fish JJ.: 
 
I. Introduction 
 

1      Cross-examination may often be futile and sometimes prove fatal, but it remains nonetheless a faithful friend in the 
pursuit of justice and an indispensable ally in the search for truth. At times, there will be no other way to expose falsehood, to 
rectify error, to correct distortion or to elicit vital information that would otherwise remain forever concealed. 
 
2      That is why the right of an accused to cross-examine witnesses for the prosecution — without significant and 
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unwarranted constraint — is an essential component of the right to make full answer and defence. 
 
3      The Court of Appeal found in this case that the trial judge had unduly restricted the right of the accused to conduct a full 
and proper cross-examination of the principal Crown witness. We agree with that finding. 
 
4      We agree as well that the judge’s error resulted from his understandable misapplication of this Court’s decision in R. v. 
Howard, [1989] 1 S.C.R. 1337 (S.C.C.). The trial judge considered that he was bound by Howard to require the appellant to 
“follow up with substantive evidence” every factual hypothesis defence counsel intended to put to a Crown witness in 
cross-examination. As the Court of Appeal made plain, this is not the law: Howard did not purport to change the 
well-established rule in this regard, and should not be understood to have added an evidentiary burden to the requirement of 
good faith that has long been considered the governing standard. 
 
5      The Court of Appeal nonetheless concluded that the judge’s misapplication of Howard could be cured by resort to the 
harmless error proviso of s. 686(1)(b)(iii) of the Criminal Code, R.S.C. 1985, c. C-46. 
 
6      With respect, we have reached a different conclusion. 
 
7      First, because the trial judge’s impugned ruling had an intimidating effect on defence counsel, disrupted the rhythm of 
her cross-examinations, and manifestly constrained their scope. 
 
8      Second, because the ruling obliged defence counsel, against her wishes, to call police investigators as her own 
witnesses. The Crown was then permitted to cross-examine its own officers — while the appellant, having been obliged by a 
mistaken ruling to call them, was found to have thereby forfeited his statutory right to address the jury last. 
 
9      In this latter regard, we do not think it necessary to consider here afresh whether it is generally an advantage to have the 
last word. Many able and experienced counsel — and others — certainly take that view. Moreover, the defence, where it calls 
no witnesses, is given that right by s. 651(3) of the Criminal Code. Here, the defence wished to exercise that right and was 
prevented from doing so by the judge’s erroneous ruling in law. 
 
10      For these reasons and those that follow, we have concluded that the trial judge’s misapprehension of the governing 
principles of cross-examination had a fatal impact on the conduct of the defence and on the fairness of the trial. 
 
11      In our respectful view, the appeal should therefore be allowed and a new trial ordered. 
 
II. Facts 
 

12      On February 19, 1999, Stephen Barnaby was viciously beaten by five men with baseball bats, four of them said to have 
been masked. He was found outside an apartment building, collapsed, shivering, with broken bones and with other severe 
injuries to his head and legs. He had no wallet, no house keys and no identification. 
 
13      Barnaby told a uniformed officer, with whom he spoke briefly soon after the attack, that he had been beaten over a 
gold chain. 
 
14      Detective Sean Lawson, initially assigned to the case, stated in his “Occurrence Report” that the attack was believed to 
be over a drug debt and the victim was being less than truthful. His suspicion in this regard was based on a conversation with 
Barnaby at the hospital, on the ferocity of the beating, on the fact that Barnaby had a drug-related conviction, and on other 
elements of Detective Lawson’s own preliminary investigation. 
 
15      On the following morning, referring to the Barnaby attack in his “Daily Major” report summarizing all serious crimes 
that had occurred during his shift, Detective-Sergeant Ian Ganson wrote: “believed to be [over] a drug debt [...] further 
inquiries”. Ganson, it should be noted, never spoke directly with Barnaby. He merely relied, in the usual way, on information 
he had received from subordinate investigators and uniformed officers. 
 
16      Lawson’s “Occurrence Report” and Ganson’s “Daily Major” report were disclosed to the defence in a timely manner, 
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as required by law. See R. v. Stinchcombe, [1991] 3 S.C.R. 326 (S.C.C.). 
 
17      Detective Michael Korb and his partner, Detective Martin Ottaway, took over the investigation the day after the attack 
and obtained a statement from Barnaby at the hospital. Korb and Ottaway were aware of the “drug deal gone bad” theory 
mentioned by Lawson and Ganson, but both testified that it did not influence their investigation. Unlike Lawson and Ganson, 
Korb and Ottaway believed Barnaby’s version of the assault and the reasons for it. 
 
18      Barnaby, at a photographic line-up, identified the appellant as the unmasked attacker. 
 
III. Proceedings Below 
 
A. Ontario Superior Court of Justice 
 

19      The appellant’s trial commenced, before judge and jury, on October 21, 1999. 
 
20      Crown counsel was aware, from pre-trial discussions, of the defence theory that Barnaby’s beating related to an unpaid 
drug debt and that he had identified the appellant as his assailant to protect the real offenders — his associates in a drug ring. 
 
21      Before opening his case, Crown counsel urged the trial judge to prohibit cross-examination along these lines in the 
absence of the “required” evidentiary foundation. In support of its position, the Crown relied on Howard, supra, and stated 
that neither Lawson nor Ganson would be called as Crown witnesses. 
 
22      Throughout the ensuing voir dire, the trial judge made it clear that, on his view of the law, the defence could only 
proceed with its proposed cross-examination if it provided “substantive evidence” of its “drug debt” theory. The following 
exchange is illustrative: 

THE COURT: She is under no obligation at this point to advise as to the nature of her defence or what evidence she 
intends to call, but the law is quite clear that if you are making an allegation of that nature and of that substance, that you 
are required then to commit to leading some evidence in that regard. Is that your intention, madam, or.... 

MS. ROBB [Defence counsel]: Your ... Honour, my friend’s well aware of the evidence. I didn’t dream this up on my 
own. The investigating officers, within moments at arriving at the scene, checked CPIC and made notations to the effect 
that they didn’t believe this was over a gold chain. They believed it was over a drug deal gone bad. That’s where this 
came from, from the Crown’s disclosure. [Emphasis added.] 

 
23      When defence counsel refused to give an undertaking to present an evidentiary foundation for the proposed 
cross-examination, the trial judge repeated the constraint he was placing on the cross-examination of Crown witnesses: 

MS. ROBB: Well, I mean you have to see my position, Your Honour. I can’t investigate, prosecute, and prove Mr. 
Barnaby’s a drug dealer. I’m not in a position to do that. The defence theory is that this man made up Mr. Lyttle as the 
attacker to protect himself from the people that beat him up because he didn’t pay the money for drugs. That’s the 
defence theory. 

THE COURT: Well, he can give that evidence, not — you have no obligation to tell us whether you are calling him or 
not. But I can only tell you the law is that if you are going to make those allegations by cross-examining, in the course of 
cross-examination of the Crown witnesses, you had better follow up with substantive evidence. That is the law. 
[Emphasis added.] 

 
24      In his preliminary ruling, later often repeated, the trial judge warned defence counsel that there was a danger of a 
mistrial if she put the “drug debt” allegations to the Crown witnesses and then failed to provide what he considered to be the 
necessary evidentiary support: 

[THE COURT]: The answer is, if you are indicating that the questions are necessary to your defence, and that you will 
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comply with the rule in R. v. Howard, and cases going back as far as Browne and Dunn, then I will certainly allow you 
to ask them, but there better be the follow-up at some point down the road. 

MS. ROBB: All right. At this point when the Crown calls its first witness, regardless of follow-up, am I allowed to ask 
about the CPIC? 

THE COURT: Yes. Certainly. 

MS. ROBB: So, the only question you’re saying I can’t ask is to the victim? 

THE COURT: I am not — no, you misunderstood me entirely. I am not saying you can or cannot ask any questions. It is 
your case, it is your defence, you conduct it as you see fit. I am just saying that there will be strict adherence to the rules 
of evidence, which require that if you ask a question of the nature we have discussed, that, at some point, you are 
required to produce some foundation or substantive basis for asking that question. You cannot simply pick out of the air 
an allegation of that nature and hope that it will persuade the jury. There has to be factual underpinning for it. And that if 
it comes later in the trial, fine, no problem... 

. . . . . 
...you have done your duty. 

. . . . . 
But if it does not come, then you are subject to an application by the Crown for a mistrial. [Emphasis added.] 

 
25      Later that same day, the submissions on the defence theory continued. The trial judge settled the issue by reiterating 
his previous ruling: 

[THE COURT]: All right, we are going to handle this in the same way we are handling the other issue that we discussed 
at length this morning. You will be permitted to ask those questions. If you fail to follow-up, and under the R. v. Howard 
case you are obligated to, I presume by now you have read it. I will quote, just to deal with that issue briefly, from page 
[1347] of the Judgment by Mr. Justice Lamer where he says quite clearly: 

It is not open to the examiner or cross-examiner to put as a fact, or even a hypothetical fact, that which is not and 
will not become part of the case as admissible evidence. 

MS. ROBB: Okay, Your Honour... 

THE COURT: So, there is your directive. If you fail to abide by that directive, there will be consequences. [i.e., a 
mistrial]... 

 
26      Near the end of the examination-in-chief of Ottaway, the second Crown witness, defence counsel expressed concern 
over the trial judge’s ruling and raised the issue of a mistrial. In the absence of the jury, Ms. Robb indicated that she intended 
to pursue the “drug debt” theory in cross-examination and sought reassurance that in the event the Crown did ask for a 
mistrial, she would be permitted to address the court. The trial judge confirmed that the defence would be given such an 
opportunity and stated: 

THE COURT: ...You will be permitted to ask whatever questions you think are relevant to the defence of your client, 
and I will simply apply the rules of evidence, if, at some later [time] in the trial, you do not produce substantive 
evidence to — which, looking back, would have warranted that question and that suggestion to the witness. Now, we are 
going to leave it at that. We are going to bring the jury in. Let us get on with the trial. 

I ask you, before they come in, Ms. Robb, to simply read the decision of Mr. Justice Darichuk in the Manitoba ... 
Queen’s Bench [R. v. Evans (1994), 93 Man. R. (2nd) 77].... He quite clearly says: 

Does the right of cross-examination encompass the right to assert specific factual suggestions without confirmation 
from counsel that the matters suggested are or will be part of his or her case, and that evidence will be led on that 
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subject? I think not. 

 
27      The issue of the foundation for the defence theory arose again during the cross-examination of Ottaway. In order to 
avoid the possibility of a mistrial should defence counsel not abide by his ruling, the trial judge conducted a second voir dire, 
this time to determine the nature of the facts that would in his view warrant defence counsel’s proposed cross-examination. 
Ottaway and Lawson were called to testify. 
 
28      On the voir dire, the trial judge asked who would call Lawson. Obviously resigned to the trial judge’s treatment of 
Howard, defence counsel replied, “Well, if my friend is not gonna call Officer Lawson, I will.” 
 
29      The trial judge considered that Lawson’s testimony would provide what he saw as the “substantive evidence” 
requirement. And it was on this basis that he ultimately permitted the defence to cross-examine Crown witnesses with respect 
to its “drug debt” theory. 
 
30      After Ottaway’s evidence, and once the jury was excused, the trial judge returned to the evidentiary basis for defence 
counsel’s cross-examination: 

THE COURT: Just before we leave. Apropos and flowing from my ruling with respect to cross-examination, Ms. Robb, 
I noticed [on] a number of occasions you put questions to this witness, 1) inquiring as to whether he’d seen a BMW in 
the driveway; 2) whether he checked the owners of all the cars that they took the license plates from; 3) with respect to 
whether they saw a Maxima in the driveway; 4) whether Ms. Veta Smith had any outstanding charges for importing and 
5) suggesting that there were many other suspects ... that they investigated. These are all questions of the same nature as 
the one that you wanted to ask with respect to the drug deal situation. I assume you are going to be leading evidence 
with regard to these various items or there will be evidence coming out. There was no objection taken by your friend and 
they are not, of course, as egregious or perhaps as important to your defence as the drug related thing and I’ve given you 
the latitude to ask those questions but, you have a tendency to ask questions, take a no answer. We wonder whether there 
will be evidence down the road to substantiate the finding of a BMW, for instance, in the driveway. 

MS. ROBB: Well, Your Honour, I got ... [that from the Crown’s disclosure.] 

THE COURT: Technically, under the Rule you can’t simply leave that hanging as you have. 

 
31      When defence counsel later advised the court that she wished to address the jury last and did not wish to be forced to 
forego this right by calling evidence, the trial judge stated: 

THE COURT: ...Madam. I’m going to ask you not to use that terminology again. The Crown is not forcing you to call 
Lawson. The reason I am suggesting you must call Lawson is because you committed to call Lawson freely during the 
course of a voir dire in which you won the day and your point prevailed to a great extent upon the commitment you 
made to the court that you would call Lawson so that you would have the opportunity to abide by the Howard principle 
that if you are going to cross-examine in this particular area you have to produce, as the Crown says, “the beef”. 
[Emphasis added.] 

 
32      Defence counsel then asked the trial judge to himself call Lawson as a witness in accordance with R. v. Cook, [1997] 1 
S.C.R. 1113 (S.C.C.), but the judge refused to do so. 
 
33      As a result, Lawson and Ganson were called by the defence, and the appellant lost his statutory right to address the 
jury last. On cross-examination by the Crown, Lawson and Ganson described their “drug debt” suppositions as initial theories 
or “hunches” which appeared, they said, to have been disproved by further police investigation. 
 
34      The defence did not present any other evidence. 
 
35      The appellant was convicted of robbery, assault causing bodily harm, kidnapping and possession of a dangerous 
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weapon. 
 
B. Ontario Court of Appeal (2002), 61 O.R. (3d) 97 (Ont. C.A.) 
 

36      On appeal to the Ontario Court of Appeal, the court found that the trial judge had erred in applying Howard, but that 
the verdict could be saved, and the appeal dismissed, by resort to s. 686(1)(b)(iii) of the Criminal Code. 
 
37      Delivering the judgment of the court, Carthy J.A. concluded (at para. 11) that the broad rule enunciated by Lamer J. (as 
he then was) in Howard had no application in the circumstances of this case as it was intended to apply only with respect to 
the cross-examination of expert witnesses: 

Lamer J. could not have been intending to lay down a broad rule encompassing all forms of cross-examination and to be 
overruling well-established authorities of this court and others without referring to them. The implications of such a 
strict rule would pervade and restrict all traditional cross-examinations containing any element of speculation. 

 
38      Carthy J.A. found, correctly in our view, that Howard did not overrule R. v. Bencardino (1973), 15 C.C.C. (2d) 342 
(Ont. C.A.), which stood for the principle that counsel can cross-examine on matters he or she may not be able to prove 
directly so long as counsel had a good faith basis for asking the question. He also referred to R. v. Krause, [1986] 2 S.C.R. 
466 (S.C.C.), and noted, at para. 19, that: 

[T]he general rule is for a broad right of cross-examination unconstrained by direct relevance to issues and then a 
narrower right, but not a compulsion, to rebut with further evidence if the issue is not collateral. 

 
39      The Court of Appeal held that the trial judge had erred in requiring defence counsel to undertake to call evidence to 
support her “drug debt” theory as a condition for permitting cross-examination on that subject. 
 
40      The court was satisfied, however, that this error had occasioned no substantial wrong or miscarriage of justice within 
the meaning of s. 686(1)(b)(iii) of the Criminal Code and dismissed the appeal. 
 
IV. Discussion 
 

41      As mentioned at the outset, the right of an accused to cross-examine prosecution witnesses without significant and 
unwarranted constraint is an essential component of the right to make a full answer and defence. See R. v. Seaboyer, [1991] 2 
S.C.R. 577 (S.C.C.) at p. 608, per McLachlin J. (as she then was): 

The right of the innocent not to be convicted is dependent on the right to present full answer and defence. This, in turn, 
depends on being able to call the evidence necessary to establish a defence and to challenge the evidence called by the 
prosecution. 

. . . . . 
In short, the denial of the right to call and challenge evidence is tantamount to the denial of the right to rely on a defence 
to which the law says one is entitled. [Emphasis added]. 

 
42      In R. v. Osolin, [1993] 4 S.C.R. 595 (S.C.C.), Cory J. reviewed the relevant authorities and, at p. 663, explained why 
cross-examination plays such an important role in the adversarial process, particularly, though of course not exclusively, in 
the context of a criminal trial: 

There can be no question of the importance of cross-examination. It is of essential importance in determining whether a 
witness is credible. Even with the most honest witness cross-examination can provide the means to explore the frailties 
of the testimony. For example, it can demonstrate a witness’s weakness of sight or hearing. It can establish that the 
existing weather conditions may have limited the ability of a witness to observe, or that medication taken by the witness 
would have distorted vision or hearing. Its importance cannot be denied. It is the ultimate means of demonstrating truth 
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and of testing veracity. Cross-examination must be permitted so that an accused can make full answer and defence. The 
opportunity to cross-examine witnesses is fundamental to providing a fair trial to an accused. This is an old and well 
established principle that is closely linked to the presumption of innocence. See R. v. Anderson (1938), 70 C.C.C. 275 
(Man. C.A.); R. v. Rewniak (1949), 93 C.C.C. 142 (Man. C.A.); Abel v. The Queen (1955), 115 C.C.C. 119 (Que. Q.B.); 
R. v. Lindlau (1978), 40 C.C.C. (2d) 47 (Ont. C.A.). 

 
43      Commensurate with its importance, the right to cross-examine is now recognized as being protected by ss. 7 and 11(d) 
of the Canadian Charter of Rights and Freedoms. See Osolin, supra, at p. 665. 
 
44      The right of cross-examination must therefore be jealously protected and broadly construed. But it must not be abused. 
Counsel are bound by the rules of relevancy and barred from resorting to harassment, misrepresentation, repetitiousness or, 
more generally, from putting questions whose prejudicial effect outweighs their probative value. See R. v. Meddoui, [1991] 3 
S.C.R. 320 (S.C.C.); R. v. Logiacco (1984), 11 C.C.C. (3d) 374 (Ont. C.A.); R. v. McLaughlin (1974), 15 C.C.C. (2d) 562 
(Ont. C.A.); Osolin, supra. 
 
45      Just as the right of cross-examination itself is not absolute, so too are its limitations. Trial judges enjoy, in this as in 
other aspects of the conduct of a trial, a broad discretion to ensure fairness and to see that justice is done — and seen to be 
done. In the exercise of that discretion, they may sometimes think it right to relax the rules of relevancy somewhat, or to 
tolerate a degree of repetition that would in other circumstances be unacceptable. See U.N.A. v. Alberta (Attorney General), 
[1992] 1 S.C.R. 901 (S.C.C.), at p. 925. 
 
46      This appeal concerns the constraint on cross-examination arising from the ethical and legal duties of counsel when 
they allude in their questions to disputed and unproven facts. Is a good faith basis sufficient or is counsel bound, as the trial 
judge held in this case, to provide an evidentiary foundation for the assertion? 
 
47      Unlike the trial judge, and with respect, we believe that a question can be put to a witness in cross-examination 
regarding matters that need not be proved independently, provided that counsel has a good faith basis for putting the 
question. It is not uncommon for counsel to believe what is in fact true, without being able to prove it otherwise than by 
cross-examination; nor is it uncommon for reticent witnesses to concede suggested facts — in the mistaken belief that they 
are already known to the cross-examiner and will therefore, in any event, emerge. 
 
48      In this context, a “good faith basis” is a function of the information available to the cross-examiner, his or her belief in 
its likely accuracy, and the purpose for which it is used. Information falling short of admissible evidence may be put to the 
witness. In fact, the information may be incomplete or uncertain, provided the cross-examiner does not put suggestions to the 
witness recklessly or that he or she knows to be false. The cross-examiner may pursue any hypothesis that is honestly 
advanced on the strength of reasonable inference, experience or intuition. The purpose of the question must be consistent 
with the lawyer’s role as an officer of the court: to suggest what counsel genuinely thinks possible on known facts or 
reasonable assumptions is in our view permissible; to assert or to imply in a manner that is calculated to mislead is in our 
view improper and prohibited. 
 
49      In Bencardino, supra, at p. 347, Jessup J.A. applied the English rule to this effect: 

...whatever may be said about the forensic impropriety of the three incidents in cross-examination, I am unable to say 
any illegality was involved in them. As Lord Radcliffe said in Fox v. General Medical Council, [1960] 1 W.L.R. 1017 at 
p. 1023: 

An advocate is entitled to use his discretion as to whether to put questions in the course of cross-examination which 
are based on material which he is not in a position to prove directly. The penalty is that, if he gets a denial or some 
answer that does not suit him, the answer stands against him for what it is worth. 

 
50      More recently, in R. v. Shearing, [2002] 3 S.C.R. 33, 2002 SCC 58 (S.C.C.), while recognizing the need for 
exceptional restraint in sexual assault cases, Binnie J. reaffirmed, at paras. 121-22, the general rule that “in most instances the 
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adversarial process allows wide latitude to cross-examiners to resort to unproven assumptions and innuendo in an effort to 
crack the untruthful witness...”. As suggested at the outset, however, wide latitude does not mean unbridled licence, and 
cross-examination remains subject to the requirements of good faith, professional integrity and the other limitations set out 
above (paras. 44 and 45). See also Seaboyer, supra, at p. 598; Osolin, supra, at p. 665. 
 
51      A trial judge must balance the rights of an accused to receive a fair trial with the need to prevent unethical 
cross-examination. There will thus be instances where a trial judge will want to ensure that “counsel [is] not merely taking a 
random shot at a reputation imprudently exposed or asking a groundless question to waft an unwarranted innuendo into the 
jury box”. See Michelson v. United States (1948), 335 U.S. 469 (U.S. N.Y. 1948) at p. 481, per Jackson J. 
 
52      Where a question implies the existence of a disputed factual predicate that is manifestly tenuous or suspect, a trial 
judge may properly take appropriate steps, by conducting a voir dire or otherwise, to seek and obtain counsel’s assurance that 
a good faith basis exists for putting the question. If the judge is satisfied in this regard and the question is not otherwise 
prohibited, counsel should be permitted to put the question to the witness. 
 
53      Central to the trial judge’s ruling in this case was his understandable but mistaken view of Howard. 
 
54      The Court of Appeal distinguished Howard on the basis that it applied only to expert witnesses. 
 
55      In our respectful opinion, the ratio of Howard has been misunderstood and misapplied. Howard dealt essentially with 
the admissibility of evidence. Unfortunately, the reasons of Lamer J. have been applied beyond their context and the record in 
this case leaves no doubt that a misapprehension of Howard weighed heavily on the trial of the appellant. 
 
56      In Howard, the accused and his co-accused had been tried jointly and found guilty of first degree murder. The Court of 
Appeal concluded that the trial judge had erred in some respects and ordered a new trial. The co-accused pleaded guilty to 
second degree murder prior to the second trial. At the first trial, both the Crown and defence called footprint experts in order 
to establish or disprove, respectively, that the footprints found beside the body of the victim were those of the co-accused, a 
certain Trudel. 
 
57      At the second trial, before the defence expert testified, the Crown sought the court’s permission to ask the defence 
expert on cross-examination whether or not the fact that the co-accused had pleaded guilty to the murder and had accepted a 
statement of facts that put him at the scene of the crime would change the expert’s opinion that the footprints were not those 
of the co-accused as he had testified at the first trial. The trial judge ruled that the Crown could ask the question. The defence 
chose not to call the expert. 
 
58      The issue was whether or not the Crown was entitled to refer, in cross-examining the defence expert, to the guilty plea 
entered by the co-accused. It is in this context that Howard must be understood. The ratio of Howard, at p. 1348, is that 
counsel should not inject bias into the application of the witness’s expertise by being told of, and asked to take into account, a 
fact that is corroborative of one of the alternatives he is asked to “scientifically determine”: 

Experts assist the trier of fact in reaching a conclusion by applying a particular scientific skill not shared by the judge or 
the jury to a set of facts and then by expressing an opinion as to what conclusions may be drawn as a result. Therefore, 
an expert cannot take into account facts that are not subject to his professional expert assessment, as they are irrelevant 
to his expert assessment; a fortiori, as injecting bias into the application of his expertise, he should not be told of and 
asked to take into account such a fact that is corroborative of one of the alternatives he is asked to scientifically 
determine. If the Crown experts had been told by the police when they were retained that Trudel had in fact confessed 
and that he acknowledged facts that established that it was his footprint, we would be left in doubt as to whether their 
conclusion is a genuine scientific conclusion. This is so because their expertise does not extend to Trudel’s credibility, 
and what he admits to is totally irrelevant to what they were asked to do to help the Court, that is apply their scientific 
knowledge to the relevant “scientific facts”, i.e., the moulds, etc. 

 
59      Stated another way, the Crown should not have been authorized to ask the expert to take into account the co-accused’s 
guilty plea or his adoption of the Crown’s statement of facts. The Crown had not called the co-accused as a witness and as 
Lamer J. later pointed out, at p. 1349, “[a]t the next trial Trudel may be called, if the Crown so chooses, to testify to these 
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facts that would tend to prove that [the expert] was wrong in his conclusion”. 
 
60      The source of the confusion in Howard may originate in the following remarks by Lamer J., at p. 1347: 

The fact that Trudel had pleaded guilty and had acknowledged that the footprint was his was not at the time the question 
was intended to be put to the expert, and was not going to become, a fact adduced in evidence; nor was it a fact that 
could fairly be inferred from the facts in evidence, it is not open to the examiner or cross-examiner to put as a fact, or 
even a hypothetical fact, that which is not and will not become part of the case as admissible evidence. [Emphasis 
added.] 

 
61      The question that the Crown proposed to put to the expert in Howard would have circumvented the rules of evidence. 
Trudel had not testified and his guilty plea was not adduced in evidence. The question and answer were irrelevant to the 
validity of the expert’s opinion and therefore inadmissible. There is a crucial difference between questions put on 
cross-examination that relate to and rely on inadmissible evidence and cross-examination on unproven facts. See Peter M. 
Brauti, “Improper Cross-Examination” (1998), 40 Crim. L.Q. 69, at p. 91. 
 
62      Rather than confining Howard to the admissibility of evidence as Finlayson J.A. did in R. v. Norman (1993), 16 O.R. 
(3d) 295 (Ont. C.A.), at p. 310, trial and appellate courts, as illustrated in this appeal, have not infrequently interpreted 
Howard as standing for a broad proposition that restricts cross-examination to questions based on facts established in 
evidence. See R. v. Fiqia (1993), 145 A.R. 241 (Alta. C.A.), at paras. 44-50; R. v. Fickes (1994), 132 N.S.R. (2d) 314 (N.S. 
C.A.), at paras. 9-10. 
 
63      The conclusion that Howard mandates or authorizes the requirement of an evidentiary foundation for every factual 
suggestion put to a witness (expert or not) in cross-examination is misplaced. Howard cannot be invoked for this purpose. It 
is unlikely that the Court intended to add an evidentiary requirement to the foundation for cross-examination and thus limit 
the scope of cross-examination which had been developed by the long history of the common law and accompanying 
jurisprudence. Howard therefore cannot be accepted as an authority beyond the ratio of that case which concerned the 
admissibility of certain evidence. 
 
64      The trial judge also made reference to the case of Browne v. Dunn (1893), 6 R. 67  (U.K. H.L.), as support for the 
proposition that an evidentiary foundation is required for questions put in cross-examination. He was mistaken. The rule in 
Browne v. Dunn requires counsel to give notice to those witnesses whom the cross-examiner intends later to impeach. The 
rationale for the rule was explained by Lord Herschell, at pp. 70-71: 

Now, my Lords, I cannot help saying that it seems to me to be absolutely essential to the proper conduct of a cause, 
where it is intended to suggest that a witness is not speaking the truth on a particular point, to direct his attention to the 
fact by some questions put in cross-examination showing that that imputation is intended to be made, and not to take his 
evidence and pass it by as a matter altogether unchallenged, and then, when it is impossible for him to explain, as 
perhaps he might have been able to do if such questions had been put to him, the circumstances which it is suggested 
indicate that the story he tells ought not to be believed, to argue that he is a witness unworthy of credit. My Lords, I have 
always understood that if you intend to impeach a witness you are bound, whilst he is in the box, to give him an 
opportunity of making any explanation which is open to him; and, as it seems to me, that is not only a rule of 
professional practice in the conduct of a case, but is essential to fair play and fair dealing with witnesses. Sometimes 
reflections have been made upon excessive cross-examination of witnesses, and it has been complained of as undue; but 
it seems to me that a cross-examination of a witness which errs in the direction of excess may be far more fair to him 
than to leave him without cross-examination, and afterwards to suggest that he is not a witness of truth, I mean upon a 
point on which it is not otherwise perfectly clear that he has had full notice beforehand that there is an intention to 
impeach the credibility of the story which he is telling. 

 
65      The rule, although designed to provide fairness to witnesses and the parties, is not fixed. The extent of its application is 
within the discretion of the trial judge after taking into account all the circumstances of the case. See R. v. Palmer (1979), 
[1980] 1 S.C.R. 759 (S.C.C.), at pp. 781-82; J. Sopinka, S.N. Lederman and A.W. Bryant, The Law of Evidence in Canada 
(2nd ed. 1999), at pp. 954-57. In any event, the foregoing rule in Browne v. Dunn remains a sound principle of general 
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application, though irrelevant to the issue before the trial judge in this case. 
 
66      As long as counsel has a good faith basis for asking an otherwise permissible question in cross-examination, the 
question should be allowed. In our view, no distinction need be made between expert and lay witnesses within the broad 
scope of this general principle. Counsel, however, bear important professional duties and ethical responsibilities, not just at 
trial, but on appeal as well. This point was emphasized by Lord Reid in Rondel v. Worsley (1967), [1969] 1 A.C. 191 (U.K. 
H.L.), at pp. 227-28, when he said: 

Every counsel has a duty to his client fearlessly to raise every issue, advance every argument, and ask every question, 
however distasteful, which he thinks will help his client’s case. But, as an officer of the court concerned in the 
administration of justice, he has an overriding duty to the court, to the standards of his profession, and to the public, 
which may and often does lead to a conflict with his client’s wishes or with what the client thinks are his personal 
interests. Counsel must not mislead the court, he must not lend himself to casting aspersions on the other party or 
witnesses for which there is no sufficient basis in the information in his possession, he must not withhold authorities or 
documents which may tell against his clients but which the law or the standards of his profession require him to 
produce.... [Emphasis added.] 

 
67      By requiring an evidentiary foundation on the basis of Howard, the trial judge erred in law. Over the course of the two 
voir dires the existence of a good faith basis for the defence’s “drug debt” theory had, in any event, become apparent. This 
basis included, but was not limited to, the police reports, the complainant Barnaby’s drug conviction, his admission at the 
preliminary hearing that he had dealt in drugs, and the drug conviction of the complainant’s acquaintance who drove him to 
the alleged scene of the attack. 
 
V. Conclusion 
 

68      In order to determine whether there has been no substantial wrong or miscarriage of justice as a result of a trial judge’s 
error, an appellate court must determine “whether there is any reasonable possibility that the verdict would have been 
different had the error at issue not been made”. See R. v. Bevan, [1993] 2 S.C.R. 599 (S.C.C.), at p. 617. 
 
69      In R. v. Anandmalik (1984), 6 O.A.C. 143 (Ont. C.A.), at p. 144, the Ontario Court of Appeal recognized that the 
importance of cross-examination becomes even more critical when credibility is the central issue in the trial: 

In a case where the guilt or innocence of the [accused] largely turned on credibility, it was a serious error to limit the 
[accused] of his substantial right to fully cross-examine the principal Crown witness. It would not be appropriate in the 
circumstances to invoke or apply the curative provisions of s. 613(1)(b)(iii) [now s. 686(1)(b)(iii)]. 

 
70      The Manitoba Court of Appeal echoed these sentiments in R. v. Wallick (1990), 69 Man. R. (2d) 310 (Man. C.A.), at p. 
311: 

Cross-examination is a most powerful weapon of the defence, particularly when the entire case turns on credibility of 
the witnesses. An accused in a criminal case has the right of cross-examination in the fullest and widest sense of the 
word as long as he does not abuse that right. Any improper interference with the right is an error which will result in the 
conviction being quashed. 

 
71      It follows that where, as here, a trial judge improperly interfered with an accused’s right to cross-examine, infused a 
mistrial chill into the proceedings, and placed conditions on a legitimate line of questioning that forfeited the accused’s 
statutory right to address the jury last, a substantial wrong occurred and an unfair trial resulted. 
 
72      This alone is sufficient to dispose of the appeal in the appellant’s favour. 
 
73      Moreover, we are not convinced that, in the absence of the trial judge’s error, there is no “reasonable possibility that 
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the verdict would have been different”. See Bevan, supra, at p. 617. 
 
74      In our respectful view, it would be wrong in these circumstances to apply the curative proviso. 
 
75      We would instead allow the appeal and order a new trial. 
 

Appeal allowed; new trial ordered. 
Pourvoi accueilli; tenue d’un nouveau procès ordonnée. 

Footnotes 
* Faculty of Law, Queen’s University. 
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Date: 20210614 

Docket: T-1049-18 

Vancouver, British Columbia, June 14, 2021 

PRESENT: Case Management Judge Kathleen Ring 

BETWEEN: 

RE/MAX, LLC 

Plaintiff 

and 

SAVE MAX REAL ESTATE, INC., 

AND RAMAN DUA 

Defendants 

ORDER 

[1] This is a motion in writing by the Plaintiff, pursuant to Rule 369 of the Federal Court Rules 

[Rules], to compel complete answers to undertakings given during the examination for discovery 

of Raman Dua, and to produce copies of all documents identified in those undertakings. 

[2] Mr. Dua is named as a defendant in this action. He is also the owner and managing broker 

of the corporate Defendant, Save Max Real Estate, Inc. He was examined for discovery on 

February 2, 2021 in his personal capacity and as the representative of the corporate Defendant. 
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[3] The Plaintiff submits that the Defendants have failed to fulfil at least 20 undertakings given 

during Mr. Dua’s examination. According to the Plaintiff, the Defendants provided preliminary 

responses to certain undertakings on February 22, 2021, and further incomplete responses between 

February 28 and April 29, 2021, but their responses remain deficient in several aspects.  

[4] The Defendants oppose the motion on the basis that undertakings requested are not relevant 

to an unadmitted allegation of fact in the pleadings. Further, even if the information requested is 

relevant, the Defendants submit that the probative value and usefulness of the outstanding answers 

is minimal, and costs and time required to answer the undertakings are not proportionate to the 

nature and complexity of the dispute.   

[5] The issues before the Court on this motion are: 

(a) Should the Defendants be permitted to now object to the validity of questions 

that Mr. Dua or his counsel gave an undertaking to answer during his 

examination? 

(b) Have the Defendants provided sufficient responses to the undertakings in issue?  

[6] Having reviewed the motion records filed on behalf of the parties and considered the oral 

submissions of counsel for the parties, and for the reasons that follow, I conclude that the Plaintiff’s 

motion is granted in part. 

The Defendants’ Obligation to Fulfil Undertakings 

[7] Rule 244(2) of the Rules allows a witness, who does not know the answer to a question, to 

make further inquiries and, if the parties are in agreement, to provide answers in writing. Those 
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answers become part of the examination for discovery: Hayden Manufacturing Co. v. 

Canplas Industries Ltd., 1998 CanLII 8339 (FC) at para 12. 

[8] The Alberta Court of Appeal described the practical benefits of undertakings to answer 

questions posed during an examination in Psychologists Assn. of Alberta v. P.S. [1991] A.J. No. 38, 

cited with approval by this Court in Premakumaran v. Canada, 2005 FC 507 at para 9 

[Premakumaran]: 

Undertakings to answer later are not known, for example, in the United States. 

They are useful devices which we have developed in Canada. They really are 

requests by the witness for indulgences. He wishes not to have to answer on 

the spot proper questions. He wishes, if possible, to avoid the necessity of 

reattending. He instead undertakes to the court and to his opponent that he will 

voluntarily produce the information later. By doing that he avoids the expense 

and bother of coming back again. And he avoids the danger of being moved 

against for contempt for failure to answer, or for failure to inform himself 

beforehand, or for failure to bring along necessary information which is under 

his control… 

[9] An undertaking has been defined as “an unequivocal promise to perform a certain act”: 

Towne v. Miller, 2001 CanLII 28006 (ON SC) [Towne] at para 9. 

[10] Undertakings are considered binding. When a party, being under no obligation to give an 

undertaking, freely undertakes to provide further answers or documents, the undertaking must be 

honoured: Bruno v. Canada (Attorney General), 2003 FC 1281 at para 5; Angelcare Canada Inc. 

v. Munchkin, Inc., 2021 FC 238 at para 62. 

[11] A corollary to this is that a party cannot unilaterally renege on an undertaking. This can 

only be done by seeking permission of the Court to be relieved of an undertaking. In 
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Premakumaran at para 9, this Court cited the following passage from the Alberta Court of Appeal’s 

decision in Psychologists Assn. of Alberta v. P.S. [1991] A.J. No. 38 by Cote J.A. with approval: 

… An undertaking to the court, particularly to avoid answering compulsory 

questions, is not a one-sided matter. It is not like an offer in contracts law which 

can be revoked. In my view there can be no such thing as unilateral revocation 

of an undertaking of that sort. The party can doubtless move the court to be 

relieved of his undertaking, for example, on showing that: 

(a) it was given inadvertently, 

(b) (with proper evidence) that it should not have been given, and 

(c) that the other side has not been prejudiced, or offering to repair 

the prejudice. 

[12] The Ontario Superior Court of Justice has held that an undertaking is an acknowledgement 

that the question is proper and that the subject-matter of the undertaking is relevant: Towne at para 

8. In Lacoursiere et al. v. Michael Wade Construction Co. Ltd., 1978 CanLII 1683 (ON SC) that 

Court stated that: 

… the effect of an undertaking is that it constitutes an acknowledgement by the 

person giving the undertaking that the question asked is relevant and material 

and would result in a successful motion for reattendance if the answer was not 

given. To that extent, it is a private arrangement between counsel which, in 

normal circumstances, would preclude the person giving it from subsequently 

objecting as to the validity of the question.  

[13] Similarly, this Court has not permitted a party to renege on an undertaking by later arguing 

that it relates to a matter not relevant to the action. In Datafile Ltd. v. Brunswick Office Systems & 

Machines Ltd. (1987), 19 CPR (3d) 121 at 123 (FCTD), the Court held at para 7: 

It was also argued that undertakings with respect to matters not relevant did 

not have to be honoured. The handling of matters in this Court is immeasurably 

facilitated by the employment of undertakings. Any ruling with respect to 

undertakings which might detract from their continued use should only be 
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made in the most special circumstances. I do not consider the inconvenience of 

irrelevant material in a discovery record outweighs the possibility that the 

utility of undertakings could be in any way diminished. All undertakings 

clearly identifiable as such will be ordered answered. 

[14] Moreover, if a party is of the view that obtaining answers to the questions posed would be 

onerous or expensive, the time to object is when he is asked the question. If he undertook to provide 

the information, he is obliged to answer the question: AE Hospitality et al v. George et al, 

2017 ONSC 2861 at paras 52 and 53. 

[15] Applying these legal principles to this case, I find that Mr. Dua or his counsel have freely 

undertaken to provide further answers or documents in response to the questions in issue on this 

motion, and their undertakings are binding on the Defendants. They have not brought a motion to 

be relieved of the undertakings in question. Even if their material filed in response to the Plaintiff’s 

motion was viewed in that light, the Defendants have not established that special circumstances 

exist that would justify being relieved from fulfilling these undertakings. 

[16] Had Mr. Dua refused to answer the questions on examination on the basis of relevance, 

and had the Plaintiff brought a refusals motion, the Court would be concerned with relevance. 

However, the Defendants have acknowledged that the questions are proper and relevant by the 

undertakings freely given by or on behalf of Mr. Dua on his examination, and also by the answers 

provided by the Defendants thus far in response to those undertakings.  

[17] If I adopted the approach proposed by the Defendants, whereby the Court would 

systematically analyze the relevance and propriety of each undertaking request, I would effectively 
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allow the Defendants to transform their “undertakings” into “refusals” after-the-fact, and convert 

this motion from a motion to compel fulfilment of undertakings to a refusals motion. 

[18] For these reasons, I will not entertain the Defendants’ objections to the validity of the 

questions on this motion. The Defendants are required to answer questions that Mr. Dua or his 

counsel have undertaken to answer. 

The Sufficiency of the Defendants’ Responses to Undertakings 

[19] The Defendants have provided responses in some form to all of the undertakings in 

question. Many of these undertakings were provided on the basis that the Defendants would use 

their “best efforts” to seek out and provide the information and/or documents sought. The parties 

disagree on whether the Defendants have used their best efforts to respond to the undertakings in 

question. 

[20] The parties also disagree on whether the Defendants are required to request information 

from franchisees and realtors in providing answers to some of the undertakings. I will deal with 

the second issue first. 

(a) Information/Documents in the Possession of Franchises and Realtors 

[21] Under its heading of “Franchisees”, the Plaintiff argues that the Defendants have provided 

no evidence of having sought any information or documents from any of its realtors and franchises 

in response to the undertakings. The Plaintiff contends that the Defendants are entitled to seek such 

material from their realtors and franchises, and therefore they are within the Defendants’ power or 

control pursuant to Rule 223(3) and related jurisprudence.  
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[22] Rule 223(2) of the Rules provides that a document is considered to be within a party’s 

power or control if the party is entitled to obtain the original or a copy of it and no adverse party 

is so entitled. 

[23] In Eli Lilly and Co. v. Apotex Inc., 2000 CanLII 14836 (FC) at paras 4 to 6 [Eli Lilly], this 

Court held that documentation is in the power or control of a party within the meaning of Rule 223 

if one may reasonably expect, because of a relationship existing between the party and some third 

party, that a request for information will be honoured. In those circumstances, it is proper to require 

that party to make such a request. In Eli Lilly, the Court held that the relationship between the 

purchaser of a bulk drug intended for human consumption and the supplier of that drug was such 

that a request for the process information which was filed with the Minister of Health would be 

honoured. 

[24] According to the Plaintiff, the Defendants are entitled to seek such documents from their 

franchises and realtors because they have a contractual ability to require such documents pursuant 

to the franchise agreements and the independent contractor agreements that exist between the 

corporate Defendant and each franchisee and realtor respectively. 

[25] The Plaintiff also relies on the Federal Court of Appeal’s decision in Crestbrook Forest 

Industries Ltd. v. Canada, 1993 CanLII 2953 (FCA), [1993] 3 FC 251 [Crestbrook]. In that case, 

the appellate court held that a corporate party to an action, who is engaged in an international 

business arrangement with non-resident controlling shareholders, can be required by the Court to 

obtain from those shareholders who are not parties to the action, answers to questions posed during 

examinations for discovery which are relevant to the issues in dispute. However, the Court will 
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only make such an order in special situations, where it is shown as a prerequisite that it is in the 

interests of the administration of justice to look behind the sanctity of the corporate identity. 

[26] The Defendants argue that they are not entitled to the subject information and documents 

from the franchises or realtors pursuant to the franchise agreements or the independent contractor 

agreements, and that the Crestbrook decision is distinguishable on its facts. As such, the 

Defendants submit that they should not be compelled to make requests of these entities for 

information to respond to the undertakings. 

[27] I agree with the Defendants that Crestbrook is distinguishable. There is no evidence before 

the Court on this motion that the corporate Defendant and the franchises are corporate affiliates or 

that the franchisees were under the active control of the corporate Defendant by virtue of their 

board of directors or corporate share structure. Moreover, the Defendants have not shown that this 

is a “special situation” as described in Crestbrook. 

[28] The primary evidence on this motion regarding the relationship between the corporate 

Defendant and the individual franchisees consists of the franchise agreement. Based on my review 

of that agreement, I find that paragraph 12(6) of the franchise agreement provides the corporate 

Defendant with a general right to inspect and audit the books and records of the franchisee.  

[29] I disagree with the Defendants that their contractual rights are limited to the inspection of 

financial information. Paragraph 12(6) of the agreement is worded to include “the right, without 

limitation, to have a person on the Premises to check, verify and tabulate Gross Commissions, 

and/or to examine and make copies of all accounting and business records and procedures” 

[emphasis added].  

20
21

 C
an

LI
I 5

37
61

 (
F

C
)

AR5204



Page: 

 

9 

[30] Accordingly, I find that the relationship defined by the franchise agreement is such that 

one would reasonably expect that a request by the corporate Defendant for documents or material 

related to the undertakings in question on this motion would be honoured. 

[31] The primary evidence before the Court on this motion regarding the relationship between 

the corporate Defendant and the individual realtors consists of the independent contractor 

agreement. While that agreement certainly indicates that a business relationship exists between the 

corporate Defendant and the individual realtors, I am not persuaded that the relationship defined 

by that agreement is such that one would reasonably expect that a request by the corporate 

Defendant for all information or documents related to all of the undertakings would be honoured. 

Unlike the franchise agreement, there are no provisions in the independent contractor agreement 

that create a broad-based contractual ability to access documents from each of their realtors. 

[32] That said, I find that one provision contained in the independent contractor agreement 

creates a limited entitlement by the corporate Defendant to some of documents in the possession 

of the realtors. Clause 1C of Schedule A to the agreement provides that “(a) [a]ny Advertisements 

done by Contractor’s will be approved by the company”. In my view, the corporate Defendant 

implicitly has access to and control over the realtor’s advertisements under this provision. 

Generally speaking, a realtor would need to share a copy of the proposed advertisement with the 

corporate Defendant in order for the corporate Defendant to assess whether or not to approve the 

advertisement. 

[33] There are several categories of undertakings that the Plaintiff says are deficient because the 

Defendants have not requested any information and/or documents from the franchisees or realtors. 
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[34] The first category of undertakings relates to “signs”. The Defendants undertook to review 

their records and provide records relating to the signs themselves or the sign design in or around 

2010, and anything related to sign design at any time between 2010 and 2017. The Defendants 

responded that all available records relating to signs were produced in the Defendants’ 

Supplemental Affidavit of Documents. 

[35] The Plaintiff argues that the Defendants’ responses are deficient because they have not 

produced any signs prior to 2017. The Defendants say that the realtors made their own signs 

between 2012 and 2016, and that the corporate Defendant’s in-house marketing team only started 

to produce digital “template” signs to send to realtors in 2016. 

[36] Having regard for the terms of the franchise agreement, I find that the corporate Defendant 

is entitled to copies of signs in the possession of the franchisees, and it is therefore required to 

make a request to the franchisees for the signs encompassed by this undertaking.  

[37] Similarly, since the signs are clearly a form of “advertisement”, I find that the corporate 

Defendant is entitled to copies of signs in the possession of the individual realtors who continue 

to be in a contractual relationship with the corporate Defendant. The corporate Defendant is 

therefore required to make a request to the individual realtors for the signs encompassed by this 

undertaking. 

[38] The second category of undertakings relates to “scope of printing of signs and other 

material”. I find that the corporate Defendant is required to make a request to the franchisees for 

this information based on the terms of the franchise agreement. However, because the information 

requested in this category of undertakings is different in kind from the “advertisements” 
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themselves (e.g. the Plaintiff seeks aggregate information on the volume of signs printed rather 

than the signs themselves), I find that the corporate Defendant is not required to make a request to 

the individual realtors for the information sought in this undertaking.  

[39] The third category of undertakings is “email marketing”. The Defendants responded to 

these undertakings in part by saying that email campaigns are run by individual realtors, who 

operate as independent contractors, and that the Defendants do not keep records of such email 

campaigns.  

[40] I find that the corporate Defendant is required to make a request to the franchisees for 

“email marketing” based on the terms of the franchise agreement. The corporate Defendant is also 

required to make a request to the realtors who continue to be in a contractual relationship with the 

corporate Defendant for email marketing information in response to this undertaking. Email 

marketing, by its nature, is a form of “advertisement” by electronic means. Accordingly, the 

corporate Defendant is entitled to it based on the terms of the independent contractor agreement.  

[41] The fourth category of undertakings relates to “CRM Records”. The Defendants undertook 

on a best efforts basis to provide information regarding its customer relationship management 

[“CRM”] systems, including what the system tracks and when the system was adopted. The 

Defendants’ first response was that neither of the Defendants use CRM for corporate purposes. 

Rather, it is used by the realtors individually. The Defendants’ further response was that they do 

not have records related to the use of CRM, and the data is inputted by the realtors. 

[42] Given the terms of the franchise agreement, I find that the corporate Defendant is required 

to make a request to the franchisees for any information in the franchisees’ possession relating to 
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the CRM Records. However, the corporate Defendant is not required to make a request to the 

individual realtors for information regarding the CRM Records. There is no evidence before the 

Court that the information in the CRM Records is in the nature of “advertisements”, and therefore 

I am not persuaded that the corporate Defendant is entitled to such information from the realtors 

under the terms of the independent contractor agreements.  

[43] In summary, the Defendants’ responses to the above-noted undertakings are deficient 

because the Defendants failed to request certain information and/or documents from the franchises 

and realtors that they are entitled to obtain under Rule 223(3). The Defendants are required to 

request the information delineated above from the franchisees and/or realtors, as the case may be. 

(b) “Best Efforts” Undertakings  

[44] The Defendants undertook to use their “best efforts” to provide the information and 

documents sought. The parties disagree on whether the Defendants have used their “best efforts” 

to comply with the undertakings in question.  

[45] The meaning of “best efforts” has been addressed by the Ontario Superior Court of Justice 

in Gheslaghi v. Kassis, 2003 CanLII 7532 (ON SC) at para 7 [Gheslaghi] as follows: 

A promise to use one’s best efforts is, in my opinion, an undertaking – an 

undertaking that must be complied with. On the one hand, it is not a guarantee 

that the relevant information/documents will be produced. The promise, or 

undertaking, cannot be ignored. A promise to use one’s best efforts, as 

aforesaid, is an undertaking which a court will enforce and, in appropriate 

cases, apply sanctions for non-performance where serious efforts have not been 

undertaken. “Best efforts” mean just what one would expect the words to mean. 

The words mean that counsel and his/her client will make a genuine and 

substantial search for the requested information and/or documentation. The 

undertaking is not to be taken lightly – a cursory inquiry is not good enough. 
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The word “best” is, of course, the superlative of the adjective “good” (good-

better-best) and must be interpreted in that light. If a party and/or counsel is/are 

not able to discover the subject of the undertaking, he/she/it must be able to 

satisfy a court that a real and substantial effort has been made to seek out what 

is being requested by the other party. Like any undertaking made during an 

examination for discovery, a promise to use one’s best efforts may be enforced 

under Rules 31 and 34 and through the court’s inherent jurisdiction to prevent 

abuses. 

[46] In Linamar Transportation Ltd. v. Johnson, 2014 ONSC 4415 at para 16 [Linamar] the 

Ontario Superior Court of Justice summarized the jurisprudence on what is a best effort as “what 

a reasonable person would conclude was a best effort to obtain the answers to undertakings based 

upon the specific facts of any given case and the nature of the undertakings”. 

[47] The Defendants provided an affidavit of Mr. Dua sworn May 11, 2021 in response to this 

motion. As regards the Defendants’ efforts to fulfil the undertakings, Mr. Dua vaguely states that 

he has “made numerous inquiries and requests to identify, obtain, and provide relevant records and 

information to satisfy the undertakings given”. However, his affidavit contains very little detail 

regarding the nature and extent of the searches for information carried out by the Defendants, other 

than a written request for information sent to each of two printing companies. Indeed, Mr. Dua’s 

statement that “it has been difficult to dedicate sufficient resources to conduct a complete and 

thorough search” appears to implicitly acknowledge that no in-depth search has occurred. 

[48] The first category of undertakings relates to “analytics data”. The Plaintiff asked for 

information regarding if and when the Defendants’ website has tracked hits and, for any time that 

it tracked hits, to provide a breakdown of how many people visited the website, at what times, and 

from which locations, if such information is available. The Defendants undertook that to the extent 

there is a report that can be generated from Google or some other tracking service, they would 
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provide the Plaintiff with the report with whatever metrics and information could be generated in 

a report. 

[49] The Defendants’ first response on March 12, 2021 was that they do not track website hits 

and that no records exist. This response is clearly deficient as the question asked for information 

about the functionality of the Defendants’ website, not about what information the Defendants 

tracked from their website or what records exist.  

[50] The Defendants’ subsequent response on April 29, 2021 was that they launched their 

current website in or around early March 2021, and while it has the capability to track hits, it does 

not currently do so and no records are available. The Defendants further respond that prior to 

March 2021, their website was “template” based, on a monthly subscription from the third-party 

providers. The Defendants say they do not know whether any of the websites designed and 

maintained by the third parties tracked hits.  

[51] Since Mr. Dua made a binding undertaking at his examination on February 2, 2021 to 

provide the requested information, at a time when he knew the Defendants’ website was still 

maintained by third-party providers, the Defendants are required to make a request of the third-

party providers for this information. If the Defendants are told by the third-party provider that the 

requested information was destroyed when the website was replaced with the current version, that 

may be the only answer the Defendants can provide to the Plaintiff as regards analytics data prior 

to March 2021.  
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[52] However, if the analytics data is still available from the third party providers, the 

Defendants must provide website analytics for the period available, starting in 2012, with at least 

monthly level data regarding visits from users within Canada.  

[53] As regards website analytics from the Defendants’ current website, the Defendants 

informed the Court at the hearing that they provided some analytics data to the Plaintiffs in mid-

May, but the nature and scope of the data provided is unclear. The Court directs the Defendants to 

provide website analytics relating to their current website for the period available, with at least 

monthly level data regarding visits from users within Canada.  

[54] The second category of undertakings relates to “signs”. Signs within the Defendants’ power 

or control are addressed earlier herein. As regards signs within the Defendants’ possession, while 

some effort was made by them to search for and produce signs, I am not satisfied that it amounts 

to a “genuine and substantial search” in light of the dearth of evidence regarding the nature and 

extent of the search undertaken. The Defendants must make their best efforts to search for and 

produce signs in compliance with this undertaking, along with a summary of what search efforts 

were taken by the Defendants. 

[55] The third category of undertakings relates to “scope of printing of signs and other material”. 

Information in this category that is within the Defendants’ power or control is addressed earlier 

herein. As regards information within the possession of the Defendants, it is not clear to me from 

the material before the Court that the Defendants have made any effort to search for any 

information that may be available internally to them. The Defendants must make best efforts to 

search for and produce internal information in compliance with this undertaking, along with a 

summary of what search efforts they have taken. 
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[56] As regards information that is in the possession of the printing companies, in this instance 

the Defendants’ obligation to request that information flows from their binding undertaking to do 

so. Apart from an initial written request, there is no evidence of any follow-up written requests or 

telephone calls, or any evidence as to why the information has not been produced. Further and 

better efforts are required by the Defendants, especially given the ongoing business relationship 

between the printing companies and the Defendants: Linamar at para 13. 

[57] The fourth category of undertakings relates to “email marketing”. Information in this 

category that is within the Defendants’ power or control is addressed earlier herein. As regards 

information within the possession of the Defendants, it is obvious from the evidence before me 

that any search undertaken by the Defendants was cursory at best. The Plaintiff’s evidence includes 

a record of email marketing materials sent out by the Defendants since the start of 2021 by email. 

None of those email marketing materials were produced by the Defendants in response to this 

category of undertakings. The Defendants must make their best efforts to search for and produce 

email marketing materials in their possession, along with a summary of what search efforts they 

have undertaken. 

[58] The fifth category of undertakings relates to “social media platforms”. The Defendants 

undertook to advise of the different social media types and platforms that are used, as well as 

provide social media analytics data. The Defendants also undertook to provide materials relating 

to marketing done through these platforms.  

[59] While the Defendants provided information in response to this category of undertaking 

relating to what social media platforms they use, they have produced very scanty analytics data for 

one social media platform - Facebook – for one month (mid-March to mid-April 2021). The 
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Defendants advised the Court during the hearing that they recently provided some additional 

analytics data to the Plaintiff. 

[60] In my view, the Defendants’ responses to date regarding social media platforms are wholly 

deficient. This is evidenced in part by the fact that the Plaintiff produced evidence on this motion 

of examples of the Defendants’ advertising or promotion on other social media or online channels. 

In light of this, coupled with the lack of evidence by the Defendants explaining the nature and 

extent of the searches conducted relating to social media platforms, I am not satisfied that the 

Defendants have conducted a “genuine and substantial search” as discussed in Gheslaghi. The 

Defendants are required to make their best efforts to search for and provide social media analytics 

for the period available, commencing in 2012, with at least monthly level data regarding visits 

from users within Canada, along with a summary of what search efforts were taken by the 

Defendants. 

[61] The sixth category of undertakings relates to “CRM Records”. The Defendants undertook 

to provide information regarding its customer relationship management systems to the Plaintiff. 

The Defendants say that Mr. Dua does not use the CRM system. However, given the modest size 

of the corporate Defendant and the absence of evidence by the Defendants any inquiries of the 

employees of the corporate Defendant for information regarding CRM Records, I am not satisfied 

that they have completed a “genuine and substantial search” for such information. Moreover, there 

appears to be no information provided by the Defendants as to what the CRM system does track. 

The Defendants must make best efforts to search for and produce information in response to the 

undertaking regarding CRM Records, along with a summary of what search efforts were taken by 

them. 
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[62] The seventh category of undertakings relates to “Brokers”. At the hearing, counsel for the 

Defendants acknowledged the lack of response to this undertaking was an oversight, and the 

Defendants would provide the information on a best efforts basis. The Defendants shall comply 

with this unfulfilled undertaking. 

[63] Overall, I find that while some effort was made by the Defendants to comply with their 

undertakings, in many instances it appears to amount to an inquiry that is cursory in nature. Their 

efforts do not give rise to a “genuine and substantial” search as required by their “best efforts” 

undertakings provided to the Plaintiff. 

Conclusion 

[64] For the foregoing reasons, the Plaintiff’s motion for an order that the Defendant provide 

complete answers to undertakings is granted in part, on the terms set out in these Reasons. 

[65] The Plaintiff seeks an order for elevated costs of this motion. Pursuant to Rule 400(1) of 

the Rules, costs lie wholly in the discretion of the Court. The Plaintiff was largely successful on 

its motion and is entitled to its costs. Moreover, having regard to all the circumstances, I conclude 

that costs of this motion should be awarded at an elevated scale. The Defendants opposed the 

motion primarily by challenging the validity of undertakings that were freely given by them, and 

which are regarded in law as an acknowledgement that the questions are proper. Costs are hereby 

fixed in the amount of $2,500.00, inclusive of disbursements and taxes, payable by the Defendants 

in any event of the cause. 
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THIS COURT ORDERS that: 

1. The Plaintiff’s motion is granted in part.  

2. The Defendants shall provide further and better answers in compliance with their 

undertakings, on the terms set out in the Reasons for this Order, by no later than  

July 30, 2021. 

3. Costs of this motion, hereby fixed in the amount of $2,500.00, inclusive of disbursements 

and taxes, shall be paid by the Defendants to the Plaintiff in any event of the cause. 

4. The parties shall, following consultation with one another and by June 30, 2021, submit a 

status report of the proceeding and a joint proposed timetable for completion of the next 

steps necessary to advance the proceeding in an expeditious manner. In the event the parties 

cannot agree on a timetable, the Plaintiff shall forthwith requisition a case management 

teleconference, which shall include an agenda for the teleconference and dates and times 

of mutual availability of counsel for the parties. 

blank 

“Kathleen M. Ring” 

blank Case Management Judge  
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Subject: Civil Practice and Procedure; Public 
 
Headnote 
 
Aboriginal and indigenous law --- Self-government of Indigenous people — Elections — Validity 
First Nation (FN) went through election process for Chief and band councillors — Various candidates and electors reported 
vote buying by candidate RB and candidates GO, SK, and AD, who were associates of RB — Certain candidates were 
offered payments to withdraw and support RB and his associates — RB had also reportedly made promises of employment 
with FN to certain people and payment of Christmas bonus to all members of FN if he was elected Chief — RB was 
ultimately elected Chief, and GO, SK, and AD were apparently elected as councillors — Candidates CP and CK and third 
person brought successful application for order setting aside and annulling election — RB, SK, AD and GO appealed — 
Appeal dismissed — Application judge thoroughly reviewed filed affidavits, which, for most part, remained unchallenged — 
Judge reviewed relevant sections in First Nations Elections Act and correctly applied jurisprudence in context of case — On 
record before him, it was open to application judge to make finding of widespread and openly conducted vote buying activity 
and to find that integrity of election was sufficiently corrupted by appellants’ misconduct to order that election be set aside — 
Application judge conducted impartial and fair hearing for those concerned and gave appellants just as much time to present 
their arguments as he did for respondents — Application judge did not commit any error justifying appellate intervention. 

Aboriginal and indigenous law --- Practice and procedure — Evidence — Miscellaneous 

APPEAL by First Nation councillors from judgment reported at Papequash v. Brass (2018), 2018 FC 325, 2018 CarswellNat 
1135, 2018 CF 325, 2018 CarswellNat 1439 (F.C.), granting application setting aside and annulling election. 

Richard Boivin J.A.: 
 
1      Rodney Brass et al. (the appellants) appeal a judgment of Barnes J. of the Federal Court (the Judge) dated March 21, 
2018 (2018 FC 325 (F.C.)). 
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I. Background 
 

2      In his judgment, the Judge allowed the application for judicial review that Clarence Papequash et al. (the respondents) 
brought under sections 31 and 35 of the First Nations Elections Act, S.C. 2014, c. 5 (the FNEA) and set aside the election of 
the Key First Nation Band held on October 1, 2016. 
 
3      The Judge also dismissed the appellants’ appeal from an order of Prothonotary Milczynski striking their affidavits. The 
appellants do not challenge this portion of the judgment before our Court. 
 
4      The Judge awarded costs against the appellants, jointly and severally, by way of a subsequent order dated October 2, 
2018, assessing the costs at the high end of Column V in an all-inclusive amount of $86,170.00. The appellants do not 
challenge the Judge’s determination on costs. 
 
II. Preliminary objections raised by the parties 
 

5      The respondents raised two preliminary objections to the appeal. They asserted that (i) the appeal was not properly 
constituted because the grounds identified in the Notice of Appeal were insufficiently precise and (ii) the Notice of Appeal 
was not properly served. 
 
6      In addressing the objections, the Court recalls that pursuant to Rule 56 of the Federal Courts Rules, S.O.R./98-106, 
non-compliance with a rule does not per se invalidate a proceeding, step, or order. Rather, it constitutes an irregularity that 
may be corrected. Pursuant to this underlying principle, the Court may allow parties to remedy irregularities and dispense 
with compliance in special circumstances provided the appeal proceeds in a fair and orderly manner (Rules 55, 58-60). 
 
7      Bearing this principle in mind in the present case, and while the appellants’ Notice of Appeal can indeed be described as 
“vague” and hence non-compliant with the requirements of Rule 337(d) which requires inter alia “a complete and concise 
statement of the grounds intended to be argued”, I am of the view that the respondents should nonetheless have brought a 
challenge by way of motion at an earlier stage of the proceedings. Moreover, the irregularity at issue is not determinative of 
the outcome of this case. Likewise, the respondents’ objection to the effect that the appellants failed to serve the Notice of 
Appeal on all of the required recipients is not sufficient in the circumstances to invalidate this appeal. Although the Key First 
Nation Band, as a party before the Federal Court, should have been served with the Notice of Appeal pursuant to Rule 339(c), 
this irregularity has no bearing on the outcome of this appeal and should in any event have been raised earlier in the 
proceeding. 
 
8      As for the appellants, they raised a preliminary objection regarding the evidence before the Court. Specifically, in their 
memorandum of fact and law at paragraphs 20 and 50, they submit that several affidavits were improperly commissioned 
because the jurats did not identify the year in which the affidavits were sworn. However, the appellants subsequently 
indicated at the hearing that they were no longer pursuing this objection. 
 
III. Issue 
 

9      The sole issue is whether the Judge committed an error justifying the intervention of this Court. 
 
IV. Relevant statutory provisions 
 

10      The relevant provisions of the FNEA are included in the appendix. 
 
V. Standard of review 
 

11      In this appeal, this Court must adopt the standard of appellate review set out in Housen v. Nikolaisen, 2002 SCC 33, 
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[2002] 2 S.C.R. 235 (S.C.C.) [Housen]. The standard for findings of law is correctness. Findings of fact and mixed fact and 
law are subject to the standard of palpable and overriding error. The latter is a high and difficult standard to meet as 
expressed by our Court in South Yukon Forest Corp. v. R., 2012 FCA 165, 431 N.R. 286 (F.C.A.) at para. 46: 

”Palpable” means an error that is obvious. “Overriding” means an error that goes to the very core of the outcome of the 
case. When arguing palpable and overriding error, it is not enough to pull at leaves and branches and leave the tree 
standing. The entire tree must fall. 

 
VI. Analysis 
 

12      In support of their appeal, the appellants point to a number of the respondents’ affidavits for the purpose of arguing 
that the Judge’s decision is replete with factual inconsistencies. They contend that the conclusions the Judge drew from the 
affidavits demonstrate that he had a “closed mind”. Specifically, the appellants take issue with the Judge’s finding that there 
was “clear evidence” of vote buying, notwithstanding the appellants’ alleged “errors and inconsistencies” in the evidence. I 
disagree. The appellants’ contentions in this regard amount to no more than a disagreement with the Judge’s assessment of 
the evidence. In so doing, the appellants are asking this Court to reweigh the evidence. This is not our role. 
 
13      It bears emphasis that the Judge thoroughly reviewed the filed affidavits, which, for the most part remained 
unchallenged. The Judge also considered the relevant sections in the FNEA and correctly applied the jurisprudence in the 
context of this case (Gadwa v. Kehewin First Nation, 2016 FC 597, [2016] F.C.J. No. 569 (F.C.) (QL), aff’d 2017 FCA 203 
(F.C.A.)); Wrzesnewskyj v. Canada (Attorney General), 2012 SCC 55, [2012] 3 S.C.R. 76 (S.C.C.)). On the basis of the 
record before him, it was open to the Judge to make a finding of “widespread and openly conducted vote buying activity” and 
to conclude that “the integrity of the Key First Nation Band election conducted on October 1, 2016 was sufficiently corrupted 
by the misconduct of Rodney Brass, Glen O’Soup, Sidney Keshane, and Angela Desjarlais” to order that the election be set 
aside (Judge’s reasons at paras 39 and 40). 
 
14      In support of their appeal, the appellants also contend that the Judge failed to expressly address particular elements of 
the evidence. This contention is likewise unfounded. As observed by the respondents, there exists a well-entrenched 
presumption that the entirety of the evidence was considered by the Judge and the fact that certain elements are not 
mentioned in the reasons does not mean that the evidentiary record was not fully considered (Housen at para 46; Mahjoub v. 
Canada (Citizenship and Immigration), 2017 FCA 157, [2018] 2 F.C.R. 344 (F.C.A.) at paras 66-68). 
 
15      In addition, the appellants submit that the Judge erred in his consideration of the cross-examination of certain affiants 
by stating at paragraph 39 of his reasons that “[n]one of the several affiants who witnessed” vote buying were 
“cross-examined and their evidence stands unchallenged”. The appellants rightly point out that, to the contrary, some of the 
affiants at issue were indeed cross-examined. While this amounts to an error, it is in no way dispositive of the case. A review 
of the cross-examination transcripts does not cast doubt on the Judge’s finding that vote-buying occurred in the 
circumstances. 
 
16      Finally, in their Notice of Appeal, the appellants alleged bias against the Judge but have failed to substantiate this 
contention. During the hearing, counsel for the appellants admitted lthat there was no basis upon which to assert bias. Before 
alleging bias in a Notice of Appeal, counsel should ensure that there is a basis for such an allegation. In the circumstances, 
the Notice of Appeal should have been promptly amended in order to withdraw such a serious and unsubstantiated allegation. 
The appellants failed to do so. Rather, not only did the appellants fail to withdraw the allegation from their Notice of Appeal, 
but they also subsequently dressed it up as an allegation of the Judge having a “closed mind” (Appellants’ memorandum of 
facts and law at paras 75-83). To do so in the absence of any basis for the allegation of bias was entirely inappropriate. 
 
17      The Supreme Court of Canada recently reiterated that there exists a strong presumption of judicial impartiality (Yukon 
Francophone School Board, Education Area No. 23 v. Yukon Territory (Attorney General), 2015 SCC 25, [2015] 2 S.C.R. 
282 (S.C.C.)). Allegations of judicial bias are extremely serious as they attack the integrity of the entire administration of 
justice in general and the reputation of the judge at issue, in particular. For these reasons, unfounded allegations of bias may 
fall, in some instances, under the ambit of the doctrine of abuse of process (Abi-Mansour v. Canada (Department of 
Aboriginal Affairs), 2014 FCA 272, [2014] F.C.J. No. 1145 (F.C.A.) (QL); Joshi v. Canadian Imperial Bank of Commerce, 
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2015 FCA 105, 474 N.R. 215 (F.C.A.)). 
 
18      Here, a review of the hearing transcript yields absolutely nothing, even remotely, suggesting bias on the part of the 
Judge. He conducted an impartial and fair hearing for all those concerned and, in particular, gave the appellants just as much 
time to present their arguments as he did for the respondents and did so in a polite and respectful manner (Transcripts of the 
proceedings before the Judge: Appeal Book, vol. II, Tab 28, at pages 23, 52, 57, 70, 77, 111, 114, 139, 162-63, 172, 200, 
210-211). The appellants’ contention, whether labelled as “closed mind” or bias, is devoid of any merit whatsoever. 
 
VII. Conclusion 
 

19      In the end, the appellants have failed to establish any error on the part of the Judge that would justify the intervention 
of this Court. In the words of the Yukon Forest case, while the appellants have pulled at the leaves and branches, the tree 
remains standing. I would accordingly dismiss the appeal and, given the circumstances, fix the costs at the high end of 
Column V of the Tariff B of the Federal Courts Rules. 

Wyman W. Webb J.A.: 
I agree. 

D.G. Near J.A.: 
I agree. 
 

Appeal dismissed. 
Appendix 

First Nations Elections Act, S.C. 2014, c. 5 
Prohibition — any person 
16 A person must not, in connection with an election, 

(a) vote or attempt to vote knowing that they are not entitled to vote; 

(b) attempt to influence another person to vote knowing that the other person is not entitled to do so; 

(c) knowingly use a forged ballot; 

(d) put a ballot into a ballot box knowing that they are not authorized to do so under the regulations; 

(e) by intimidation or duress, attempt to influence another person to vote or refrain from voting or to vote or refrain from 
voting for a particular candidate; or 

(f) offer money, goods, employment or other valuable consideration in an attempt to influence an elector to vote or 
refrain from voting or to vote or refrain from voting for a particular candidate. 

Contestation of election 
31 An elector of a participating First Nation may, by application to a competent court, contest the election of the chief or a 
councillor of that First Nation on the ground that a contravention of a provision of this Act or the regulations is likely to have 
affected the result. 
Court may set aside election 
35 (1) After hearing the application, the court may, if the ground referred to in section 31 is established, set aside the 
contested election. 
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1998 CarswellOnt 718 
Ontario Court of Justice, General Division [Commercial List] 

Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee of) 

1998 CarswellOnt 718, [1998] O.J. No. 670, 17 C.P.C. (4th) 388, 61 O.T.C. 284, 77 A.C.W.S. (3d) 725 

The Toronto-Dominion Bank, Plaintiff and Peat Marwick Thorne Inc. in its 
capacity as Trustee of the Estate of Leigh Instruments Limited, a bankrupt; The 
Plessey Company plc; Gec Siemens plc; and The General Electric Company plc, 

Defendants 

Winkler J. 

Heard: February 19, 1998 
Oral reasons: February 19, 1998 

Docket: 51353/90, B195/94 

 
Counsel: John A. Campion, Peter Downard and Paul F. Monahan, for the Plaintiff. 
Earl A. Cherniak, Q.C., Robert J. Morris, Susan B. Wortzman and Lisa C. Munro, for the Defendant The Plessey Company 
plc. 
Peter F.C. Howard and Adrian C. Lang, for the Defendant, The General Electric Company plc. 

Subject: Evidence; Civil Practice and Procedure 
 
Related Abridgment Classifications 
 
Evidence 
XVI Taking evidence before trial 

XVI.5 Admissibility of evidence taken before trial in civil matters 
XVI.5.a Death or unavailability of witness 

 
Headnote 
 
Evidence --- Taking evidence before trial — Evidence taken at discovery as evidence at trial — Witness dying before trial 
Bank brought action against company to recover amount of loan on basis of fraud and misrepresentation — Manager and 
executive director of company died prior to trial of action — Company’s motion seeking to introduce transcript of manager’s 
examination for discovery into evidence at trial was granted — It would have been unfair to deprive company of ability to 
respond to allegations of bank in respect of conduct of manager — Manager had been extensively cross-examined on 
examination for discovery — Although scope of cross-examination was more limited than it would have been at trial, 
examination for discovery itself was more more extensive than would have been case had manager been examined as 
ordinary witness and not party to action — Bank had had opportunity to cross-examine other witnesses in respect of 
documents that had not been available at time of examination for discovery of manager — Discovery evidence of manager 
was sufficiently important to merit introduction at trial and there were no other witnesses available who could testify to 
manager’s state of mind and intentions — Fact that evidence of manager related to contentious issues, thus raising issue of 
credibility, was factor to consider in determining weight to be given to evidence — Answers to undertakings given at 
examination for discovery constituted sworn evidence, and could also be admitted as evidence at trial. 

MOTION for order allowing transcript of examination for discovery to be read into evidence at trial. 
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Winkler J. (orally): 
 
1      This is a motion by the defendant the General Electric Company plc (”GEC”), who seek to read into evidence the 
admissible evidence contained in the transcript of the examination for discovery of Simon Weinstock. Mr. Weinstock, who is 
now deceased, was a manager and executive director of GEC in the period of time material to this action. The plaintiff resists 
the motion on the basis that it will not have an opportunity to cross-examine on this evidence at trial. Further, the plaintiff 
asserts that this motion ought to have been brought prior to trial, or at the very least at the commencement of the defence 
case, in order that the plaintiff might refer to the transcript in his cross-examination of GEC witnesses. For the reasons which 
follow, I am of the view that this is a proper case for the exercise of the court’s discretion to allow the introduction of the 
discovery transcripts. 
 
2      This action involves the legal effect of a series of letters of comfort, given by the defendant the Plessey Company plc 
(”Plessey”) to the plaintiff the Toronto Dominion Bank (”TD”), in support of the borrowings of a Plessey subsidiary, Leigh 
Instruments Limited. Part way through the piece, Plessey was the subject of a successful hostile takeover by GEC Siemens 
plc, a joint venture holding company 50% owned by GEC. Some eight months following the takeover, Leigh was placed into 
bankruptcy. The plaintiff TD seeks in this action to recover the amount of the loan, approximately $41 million, from the 
parent companies of Leigh, on the basis of, inter alia, fraud and misrepresentation. 
 
3      Simon Weinstock, whose evidence on discovery is at issue in the instant motion, was a manager and executive director 
of GEC, and was the executive at GEC directly responsible for Plessey following the hostile takeover. He reported directly to 
Lord Weinstock, the managing director of GEC and his father. Simon Weinstock was originally a defendant in this action, 
and was examined for discovery over a period of three days in 1992 and 1993. The action was subsequently dismissed 
against him on April 30, 1996, however the claim against GEC refers to Mr. Weinstock specifically in a number of critical 
instances. In consequence, GEC takes the position that the answers given by Mr. Weinstock on discovery are the answers of 
GEC, unless specified to the contrary. Simon Weinstock died, following a brief illness, on May 20, 1996. 
 
4      This trial was commenced some 14 months ago. The plaintiff has now concluded its case, as has the defendant Plessey. 
The defendant GEC has called a number of witnesses, and advises that it is close to concluding its own case. On January 9, 
1998, on the first day of cross-examination of the first GEC defence witness, counsel for the plaintiff asked a number of 
questions pertaining to Simon Weinstock. At that time, counsel for GEC advised the plaintiff and this Court that, depending 
on the extent to which the cross-examination of GEC witnesses touched upon Simon Weinstock, GEC would bring this 
motion pursuant to Rule 31.11(6), to have the discovery evidence of Mr. Weinstock read into the record as part of GEC’s 
case. The plaintiff proceeded to vigorously cross-examine several GEC witnesses on Simon Weinstock’s alleged conduct as a 
directing mind of Plessey, and continues to press these allegations, as is its right. Hence, GEC brings the instant motion, to 
provide further context for this evidence. 
 
5      All counsel agree that the question of whether a party may read its own transcript for discovery into evidence is a matter 
within the discretion of the trial judge. Rule 31.11 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, states in relevant 
part: 

31.11(1) At the trial of an action, a party may read into evidence as part of the party’s own case against an adverse party 
any part of the evidence given on the examination for discovery of, 

(a) the adverse party; or 

(b) a person examined for discovery on behalf of or in place of, or in addition to the averse party, unless the trial 
judge orders otherwise, if the evidence is otherwise admissible, whether the party or person has already given 
evidence or not. 

. . . . . 
(6) Where a person examined for discovery, 

(a) has died; 

(b) is unable to testify because of infirmity or illness; 
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(c) for any other sufficient reason cannot be compelled to attend at the trial, or 

(d) refuses to take an oath or make an affirmation or to answer any proper question, 

any party may, with leave of the trial judge, read into evidence all or part of the evidence given on examination for 
discovery as the evidence of the person examined, to the extent that it would be admissible if the person were testifying 
in court. 

(7) In deciding whether to grant leave under subrule (6), the trial judge shall consider, 

(a) the extent to which the person was cross-examined on the examination for discovery; 

(b) the importance of the evidence in the proceeding; 

(c) the general principle that evidence should be presented orally in court; and 

(d) any other relevant factor. 

 
6      The proper approach on a motion of this nature was considered by the Court of Appeal for Ontario in Aujla v. Hayes 
(1997), 10 C.P.C. (4th) 167 (Ont. C.A.). In that case, the Court of Appeal upheld the exercise of the trial judge’s discretion in 
admitting the discovery evidence of the deceased deponent, and in preferring it to the viva voce evidence of other witnesses at 
trial. The court noted the general rule at common law had been that evidence at trial was to be given by witnesses orally, in 
open court, where the evidence could be tested through cross-examination. By way of exception to this common law 
principle, the courts came to permit evidence given at a former proceeding by a witness who had since died. However, this 
exception did not apply to evidence given at examination for discovery since, according to traditional discovery rules, such a 
deponent could not be cross-examined. In 1985, the Ontario Rules of Civil Procedure substantially broadened the scope of 
discovery to permit cross-examination, unless the cross-examination was directed solely to the credibility of the witness. At 
the same time, the Rules were amended to permit the introduction of all or part of the discovery evidence at trial. Catzman 
J.A. stated at para 19: 

The discretion to grant leave to read into evidence all or part of the transcript of an examination for discovery is reposed, 
by the Rules, in the trial judge. This court should be loath to interfere with the exercise of the trial judge’s discretion 
unless it is shown to be based upon an error in principle or the be clearly wrong. Neither is true in the present case. In 
reasons for ruling at the outset of trial, the trial judge canvassed the appropriate factors and specifically adverted to the 
caution that Hayes’ discovery evidence was untested by cross-examination as to credibility. He repeated that caution in 
his reasons for judgment at the conclusion of trial. In admitting Hayes’ discovery into evidence, he made no error in 
principle and was not clearly wrong. 

 
7      The Court of Appeal noted at para. 23 that a trial judge who exercises his or her discretion to admit evidence taken on 
discovery must bear in mind the circumstances in which the evidence was elicited. 
 
8      Bearing in mind this proviso, the first of the four factors to be considered on a motion of this nature, as enumerated in 
Rule 31.11(7), is the extent to which the deponent was cross-examined at the examination for discovery. 
 
9      In the present case, the plaintiff concedes that Simon Weinstock was cross-examined, however he submits that the 
cross-examination was limited by the fact that certain documents of GEC had not yet been produced by the time of the 
discovery, with the result that they could not be put to Mr. Weinstock at the examination. Further, the plaintiff submits that 
the cross-examination itself was limited in scope, in the expectation that Mr. Weinstock would be prodced as a witness at 
trial. 
 
10      I accept that the cross-examination of Mr. Weinstock was more limited than would have been the case at trial. 
However, of the documents referred to by the plaintiff as examples of those on which cross-examination had not taken place, 
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only one was actually sent or received by Simon Weinstock directly, and the plaintiff has had the opportunity to 
cross-examine other witnesses in respect of these documents. Further, I have reviewed the transcript of the examination, 
which is 360 pages long. The examination was conducted solely by counsel for the plaintiff. At the time of the examination, 
Mr. Weinstock was still a defendant to the action personally. While the cross-examination may have been less extensive than 
that which would have been engaged in at trial, it was likely more extensive than would have been the case had he been 
examined as an ordinary witness and not a party to the action. The examination took place over three days, the final day of 
which was almost one year after the first attendance. The plaintiff sought and received answers to undertakings given at the 
examination, and received further documentary production. No subsequent re-attendance at discovery was requested for 
clarification. While the cross-examination may have been more limited in scope than would have been the case at trial, this 
can be said of almost every examination for discovery. Within the ambit of discovery, this was in my view an extensive 
cross-examination, and the plaintiff was given ample opportunity to test the witness’ evidence. 
 
11      The second factor to be considered is the importance of the evidence sought to be introduced. In its amended amended 
statement of claim, the plaintiff alleges that Simon Weinstock was a directing mind of GEC and GEC Siemens plc in its 
relationship with and control of Plessey. As such, the plaintiff alleges GEC and GEC Siemens plc took control, through Mr. 
Weinstock and others, of certain aspects of Leigh’s operations and financing, and in particular, its relationship with TD. The 
plaintiff continues to press these allegations, and concedes that if Mr. Weinstock were able to testify at trial, he would have 
relevant evidence to give. However, the plaintiff asserts that other witnesses are available to testify in place of Simon 
Weinstock, and GEC ought not to be permitted to advance its case by reading in the discovery transcript in place of such viva 
voce evidence. I do not accede to this submission. As is noted in Holmstead and Watson, Ontario Civil Procedure, Volume 3, 
s.31-37 at p. 31-140: 

Instead the rule-makers adopted the highly flexible standards set forth in subrule (7). They represent factors which the 
judge must consider in determining whether the grant leave, but they do not establish any absolute prerequisites to the 
granting of leave. Obviously the rule directs attention to whether cross-examination actually took place at the 
examination for discovery (clause (a)) and stresses the general principle that normally evidence should be presented 
orally in court (clause (c)). But if the testimony is of crucial importance in the action, for example if the original plaintiff 
died after being examined for discovery and the personal representative cannot make out a prima facie case without 
resort to the deceased’s discovery, the rule permits leave to be granted even in the absence of extensive 
cross-examination, if justice so requires. 

 
12      The plaintiff has alleged that Simon Weinstock was a directing mind of GEC and GEC Siemens plc in relation to 
control of both Plessey and Leigh, and that the corporate defendants controlled the management and financial condition of 
Leigh through Mr. Weinstock. The causes of action asserted by the plaintiff include fraud and negligent misrepresentation. 
These allegations lie at the heart of the case against GEC. As such, in my view, while other witnesses could, and indeed have 
testified as to material events, only Simon Weinstock himself could speak to his own intentions and behaviour as a directing 
mind of the corporate defendants. Indeed, the importance of this evidence is illustrated by the fact that prior to his death, the 
plaintiff served a summons pursuant to Rule 53.07 to compel the attendance of Mr. Weinstock to give evidence at trial. 
Moreover, the plaintiff read portions from the Weinstock transcript into evidence at the conclusion of its own case. In all of 
these circumstances, I am of the view that the discovery evidence of Simon Weinstock is sufficiently important to merit 
introduction at trial. 
 
13      The third factor to be considered is the general principle that oral evidence is preferable at trial. As is noted above, 
however, there is no witness available who could testify as to Simon Weinstock’s state of mind and intentions, and Mr. 
Weinstock himself is deceased. Hence, there is no oral evidence available. The plaintiff submits that if Simon Weinstock had 
been called as a witness at trial, he would have testified as to contentious issues, and that his credibility would be in issue. In 
this context, the plaintiff asserts that cross-examination is vital to test the evidence, which should not be admitted absent the 
opportunity to cross-examine. The plaintiff raises a valid concern in this regard, however this concern may be addressed by 
the weight which given to the evidence. As Catzman J.A. noted in Aujla, supra, at para. 23: 

A trial judge who exercises his or her discretion to admit discovery evidence under Rule 31.11(6) must bear in mind the 
circumstances under which such evidence was elicited. Having done so, however, it remains his or her prerogative to 
determine, in the context of assessing all of the evidence adduced at the trial, what weight should be given to the 
discovery evidence.... 
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14      In addition, counsel for the plaintiff resists this motion on the basis that notice of the motion should have been given 
formally. Further, he asserts that the motion itself should have been brought prior to trial, or at the very least at the outset of 
the defence case, in order that he might have the opportunity to cross-examine the GEC witnesses on the evidence contained 
in the discovery transcript. I am not persuaded by this submission. 
 
15      Counsel for GEC gave notice in open court, on the record, on the first day of cross-examination of the first GEC 
witness, that if the plaintiff’s cross-examination focussed on any alleged conduct of Simon Weinstock, GEC might bring the 
instant motion. At that stage, it was open to the plaintiff to curtail his cross-examination on those issues, or if it wished to 
cross-examine on the discovery transcript, it could have requested that this motion be heard at that time, before proceeding 
with the witnesses. The plaintiff did neither, and continued to cross-examine on matters related to the conduct and 
decision-making role of Simon Weinstock, as was his right. Having done so, however, it is not now open to the plaintiff to 
complain that it was deprived of the right to cross-examine on the transcript. 
 
16      Finally, the plaintiff takes the position that even if the transcript of discovery evidence is admitted, the court ought not 
to admit the answers to undertakings given at the discovery, on the basis that these answers are prepared with the assistance 
of counsel and hence do not constitute sworn evidence, and on the basis that these answers were not cross-examined upon. 
Counsel was unable to refer me to any authority or rule which distinguishes in this fashion between evidence on discovery 
and answers to undertakings, and I am not persuaded by this submission. Rule 31.11 applies to “evidence given on 
examination for discovery”. While the answers to undertakings may not be given at the actual examination, they are provided 
in response to questions posed at the examination, and in my view constitute “evidence given on discovery”. Rule 31.11 only 
permits the introduction of evidence which would otherwise be admissible at trial. This caveat would apply equally to any 
undertakings sought to be read in. Further, while the undertaking answers may not have been cross-examined upon, counsel 
did have the opportunity to re-examine the witness once the answers had been received, and chose not to do so. The absence 
of cross-examination is a factor to be considered when weighing all the evidence at trial. 
 
17      Accordingly, for the reasons set out above, I am of the view that this is an appropriate case for the exercise of my 
discretion. It would be unfair to deprive GEC of the ability to respond to the allegations of the plaintiff in respect of the 
conduct of Simon Weinstock. Given the serious allegations involving Simon Weinstock directly, the fact that Simon 
Weinstock is deceased and obviously cannot testify, and the inability of the defendant to lead evidence through other 
witnesses to address these allegations, the discovery transcript should be admitted as evidence. The defendant GEC may read 
in as part of its case such evidence given on the examination for discovery of Simon Weinstock as would otherwise have 
been admissible at trial. 
 
18      I thank all counsel for their helpful submissions. 
 

Motion granted. 
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Headnote 
 
Environmental law --- Statutory protection of environment — Approvals, licences and orders — Judicial review — Practice 
and procedure — Evidence 
Applicants, including indigenous applicants and First Nation, applied for judicial review to quash decisions by National 
Energy Board and Governor in Council (”Cabinet”) approving project to significantly expand pipeline — First Nation 
brought motion for relief relating to allegedly inadequate state of evidentiary record; Crown brought motion for leave to add 
supplementary affidavit — First Nation’s motion dismissed; Crown’s motion granted — Applicants did not object to filing of 
supplementary affidavit to correct errors made in original affidavit about what had taken place concerning duty to consult and 
accommodate Indigenous groups and factors lay in favour of admitting it — Offering of supplementary affidavit to fix errors 
and omissions in disclosure did not show, in context of scope and complexity of these proceedings, that care had not been 
taken in disclosure process but rather showed awareness of importance of disclosure — First Nation did not establish that 
there was any evidence improperly withheld under Rule 317 of Federal Court Rules, which only related to materials that were 
in possession of decision-maker and relied upon in making decision — Other documents sought, which were not obtainable 
under R. 317 of Rules, were potentially relevant as regardless of what Cabinet had before it to support decision, that decision 
could not stand if duty to consult had not been complied with — Exceptional evidence could be obtained through 
cross-examination or by adducing affidavits from witnesses as Indigenous applicants had done but Rules did not provide for 
“production order” for exceptional evidence that was not before decision-maker — Exceptional evidence might be obtained 
through imminent cross-examination of Crown’s affiant G and Crown committed to informally assist First Nation in 
obtaining any relevant consultation documents inadvertently omitted from G’s affidavit and supplementary affidavit — First 
Nation did not establish that there was exceptional evidence that could not be had as result of cross-examination — First 
Nation complained that Crown had not produced all evidence of its consideration of things put to it by Indigenous applicants 
but, if there was such gap in evidence, Crown would have to explain it or risk finding that Crown did not react to such 
submissions — State of evidence was not such that spectre of immunization of public decision-making loomed — Record 
would be sufficient for meaningful review, and any gaps could be properly assessed and evaluated. 

Evidence --- Privilege — Miscellaneous 
Applicants, including indigenous applicants and First Nation, applied for judicial review to quash decisions by National 
Energy Board and Governor in Council (”Cabinet”) approving project to significantly expand pipeline — First Nation 
brought motion for relief relating to allegedly inadequate state of evidentiary record; Crown brought motion for leave to add 
supplementary affidavit — First Nation’s motion dismissed; Crown’s motion granted — First Nation sought disclosure of 
materials that Cabinet relied upon in making its decision to approve project — Crown issued certificate under s. 39 of Canada 
Evidence Act claiming non-disclosure of letter and submission by Minister of Natural Resources that were considered by 
Cabinet — Second document, of submission from Minister to entire Cabinet during month of its meeting, with signed 
Ministerial recommendation, summary and accompanying materials, qualified for protection under s. 39(2)(a) and (d) of Act 
— Description was sufficient for assertion of privilege — There was no basis for drawing inference that disclosure of exact 
dates of attachments forming “accompanying material” were selectively withheld to gain tactical litigation advantage — 
Letter was described as relating to “scheduling of consideration” of proposed order in council concerning project, but with 
vague addition that letter was “concerning agenda” of Cabinet — Addition injected inconsistency and made unclear whether 
letter went beyond timing to shed light on substantive reasons that might affect timing or whether mere fact that there was 
discussion of timing taking place revealed something — Description did not allow such questions to be answered and was 
insufficient to establish that letter fell under s. 39 of Act — First part of description suggested that letter only discussed 
timing and it was not clear that this was Cabinet confidence falling under s. 39(2) of Act — However, if letter only concerned 
timing, it was irrelevant and not admissible in application so no relief would be granted — Impact that s. 39 certificate might 
have on litigation was not relevant factor for assessing validity or sufficiency of certificate Canada Evidence Act, R.S.C. 
1985, c. C-5, s 39. 

MOTION by First Nation for relief relating to further disclosure from Crown in judicial review of pipeline project approval; 
MOTION by Crown for leave to add supplementary affidavit. 
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David Stratas J.A.: 
 
A. Introduction 
 

1      There are two motions before the Court: 

• The June 2, 2017 motion of the applicant, the Tsleil-Waututh Nation. It objects to the inadequate state of the 
evidentiary record placed before the Court in these consolidated applications for judicial review. Among other things, it 
seeks production of relevant documents from Canada. 

• The June 6, 2017 motion of the Attorney General of Canada. The Attorney General seeks leave to add a supplementary 
affidavit to the evidentiary record. The supplementary affidavit corrects errors and omissions in an earlier affidavit. 

 
B. The judicial review proceedings before the Court 
 

2      Before the Court are fifteen applications for judicial review, now consolidated, in which, collectively, twenty-seven 
parties seek to quash certain administrative decisions approving the Trans Mountain Expansion Project. The decisions are a 
Report dated May 19, 2016 by the National Energy Board, purportedly acting under section 52 of the National Energy Board 
Act, R.S.C. 1985, c. N-7 and the Order in Council, PC 2016-1069, dated November 29, 2016 and made by the Governor in 
Council. It can be found in the Canada Gazette, Part I, vol. 150, no. 50, December 10, 2016. 
 
3      In brief, the Project — the capital cost of which is $7.4 billion — adds new pipeline, in part through new rights of way, 
thereby expanding the existing 1,150-kilometre pipeline that runs roughly from Edmonton, Alberta to Burnaby, British 
Columbia. The Project also entails the construction of new works such as pump stations and tanks and the expansion of an 
existing marine terminal. The immediate effect will be to increase capacity from 300,000 barrels per day to 890,000 barrels 
per day. 
 
4      The applicants challenge the administrative approvals on a number of grounds. In support of their challenges, the 
applicants invoke administrative law and relevant statutory law. The Indigenous applicants also invoke section 35 of the 
Constitution Act, 1982 and associated case law concerning the obligations owed to them, including Canada’s duty to consult 
and, in some cases, to accommodate. The applicants also raise many issues concerning the Project’s “environmental effects,” 
as defined by section 5 of the Canadian Environmental Assessment Act, 2012, S.C. 2012, c. 19, s. 52. 
 
5      These consolidated applications have been progressing quickly. In the space of roughly three months, counsel have 
worked hard getting the matter ready for hearing, guided by 3 sets of detailed reasons, 8 orders and 14 directions (including 
the reasons and order on these motions). The hearing will take place in early October, 2017. 
 
C. The motion of the Attorney General of Canada 
 

6      In response to the applications for judicial review and several affidavits filed in support of the applications, the Attorney 
General filed an affidavit of Mr. Gardiner. The aim of his affidavit is to supply evidence concerning what has taken place 
concerning the duty to consult and accommodate Indigenous groups. 
 
7      Mr. Gardiner has now sworn a supplementary affidavit to correct dates in his original affidavit and supply missing 
records. The errors and omissions are said to be inadvertent. 
 
8      The Attorney General of Canada now moves for leave to file the supplementary affidavit. Trans Mountain consents. 
 
9      The Indigenous applicants either take no position or do not oppose the Attorney General’s motion. However, four 
Indigenous applicants noted that portions of the supplementary affidavit were irrelevant to the consolidated applications. The 
Attorney General has agreed to remove the irrelevant portions. 
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10      The authority for allowing a party to file an additional affidavit on judicial review is Rule 312 of the Federal Courts 
Rules, SOR/98-106. The Rule merely permits such a filing with leave of the Court. It does not set out any criteria for the 
granting of that leave. 
 
11      However, case law under Rule 312 assists. Additional affidavits are permitted only where it is “in the interests of 
justice”: Atlantic Engraving Ltd. v. LaPointe Rosenstein, 2002 FCA 503, 299 N.R. 244 (Fed. C.A.) at paras. 8-9. The case 
law shows that the Court must have regard to whether: 

• the evidence will assist the court (in particular, its relevance and sufficient probative value); 

• admitting the evidence will cause substantial or serious prejudice to the other side; 

• the evidence was available when the party filed its affidavits or it could have been discovered with the exercise of due 
diligence. 

(Holy Alpha & Omega Church of Toronto v. Canada (Attorney General), 2009 FCA 101, 392 N.R. 248 (F.C.A.) at para. 2; 
Forest Ethics Advocacy Assn. v. National Energy Board, 2014 FCA 88 (F.C.A.) at para. 6; House of Gwasslaam v. Canada 
(Minister of Fisheries & Oceans), 2009 FCA 25, 387 N.R. 179 (F.C.A.) at para 4.) I note that this Court has applied these 
same factors in deciding whether a reply affidavit should be permitted to be filed in an application for leave to appeal under 
Rule 355, a rule that, like Rule 369(3), does not explicitly allow reply affidavits: Quarmby v. National Energy Board of 
Canada, 2015 FCA 19 (F.C.A.). 
 
12      On balance, these factors lie in favour of admitting Mr. Gardiner’s supplementary affidavit into these consolidated 
applications. 
 
13      The dominant consideration underlying my exercise of discretion is that a fuller and more accurate record will promote 
the proper determination of the applications on their merits, consistent with Rule 3 of the Federal Courts Rules. Rule 3 
provides that the Rules “shall be interpreted and applied so as to secure the just, most expeditious and least expensive 
determination of every proceeding on its merits.” 
 
14      The applicants have offered no evidence of prejudice and, in fact, do not oppose. Cross-examinations of Mr. Gardiner 
have not yet taken place. Corrections of errors and the supplementing of information likely would have taken place at those 
cross-examinations anyway. The Court will also be open to an extension of the period for cross-examinations should the 
applicants request it, as long as the consolidated applications are ready for hearing on the date set by the Court. 
 
15      No doubt more complete and more accurate information was available earlier and ideally should have appeared in Mr. 
Gardiner’s first affidavit. This motion could have been brought sooner but it was delayed by Mr. Gardiner’s absence from 
Canada. The Attorney General has brought this motion just before cross-examinations were to start. The delay is unfortunate 
— especially since this Court’s Order of March 9, 2017 expedites these proceedings, sets a strict schedule, and warns all 
parties that “the schedule will be amended only if absolutely necessary.” But the Attorney General’s motion does not 
materially affect the progress of these proceedings. 
 
16      Thus, leave shall be granted to admit Mr. Gardiner’s supplementary affidavit (with the irrelevant portions removed) 
into these proceedings. 
 
D. The motion of the Tsleil-Waututh Nation 
 
(1) Introduction 
 

17      The Tsleil-Waututh Nation has moved for an order to address what it says are serious deficiencies in the evidentiary 
record before this Court. The Indigenous applicants support the Tsleil-Waututh Nation. 
 
18      The Tsleil-Waututh Nation says that a request for disclosure under Rule 317 Federal Courts Rules has gone unfulfilled. 
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It also says that the materials that the Governor in Council relied upon in making its decision to approve the Trans Mountain 
Extension Project are not all before the Court. And, more generally, it says that more evidence is in the possession of Canada 
and should be produced. 
 
19      Mixed in with its motion are issues concerning section 39 of the Canada Evidence Act, R.S.C. 1985, c. C-5, the 
provision that allows Canada to assert that certain information considered by the Governor in Council, commonly called the 
Cabinet, cannot be disclosed. Canada issued a section 39 certificate here. As we shall see, it also did this in the recent 
successful challenge in this Court to the Northern Gateway Pipeline Project: Gitxaala Nation v. R.2016 FCA 187 (F.C.A.) 
(”Gitxaala Nation (2016)”). As a result, certain information the Governor in Council considered in making its decision will 
not be placed before the Court. 
 
(2) The issues before the Court 
 

20      The motion brought by the Tsleil-Waututh Nation raises several issues concerning the record before the reviewing 
court in judicial review proceedings: 

• The sufficiency of Canada’s certificate under section 39 of the Canada Evidence Act and the effect of the certificate, 
which is to prohibit any disclosure of the evidence considered by the Governor in Council to the parties and to the 
reviewing court. 

• The importance and role of the record before the reviewing court. 

• The function and limits of Rule 317 of the Federal Courts Rules. This is the Rule that provides for an applicant to 
obtain the evidence that was before the administrative decision-maker. Related to this, though not in issue here, is how 
the applicant places the evidence, once obtained, before the administrative decision-maker. 

• The admissibility in the reviewing court of evidence other than that which was before the administrative 
decision-maker. 

• Whether, notwithstanding the above, an applicant in a judicial review may compel production of evidence from the 
administrative decision-maker or from others and have it placed before the reviewing court. In what circumstances 
should the reviewing court make a production order? 

• Where, in the end, there are gaps in the evidentiary record before the reviewing court, how, if at all, can the reviewing 
court go about its task of review? 

The submissions before me address or touch on these issues — all of which bear to a varying degree on what the 
Tsleil-Waututh Nation seeks in this motion. 
 
(3) Should this Court decide the motion now? 
 

21      This motion has been brought on an interlocutory basis. As is the normally the case for interlocutory motions raised on 
judicial review, the Court must consider whether the motions should be decided now or whether they should be left for the 
hearing panel. 
 
22      Before us are issues concerning the content and sufficiency of the evidentiary record before the reviewing court. On an 
application for judicial review, the reviewing court can handle these issues and often does. 
 
23      In my view, there is enough legal certainty surrounding this motion and its outcome on the facts for it to be determined 
now. As well, resolving a number of points raised by the motion and settling the parties’ situations in this litigation will allow 
the parties to proceed in an orderly way with the pre-hearing cross-examinations and the hearing itself. Indeed, I expect that 
these reasons may assist the parties in focusing the submissions that they will make to the panel hearing these consolidated 
applications. See generally Collins v. R., 2014 FCA 240, 466 N.R. 127 (F.C.A.) at paras. 6-7; Gitxaala Nation v. Canada, 
2015 FCA 27 (F.C.A.) at paras. 7 and 12; Bernard v. Canada Revenue Agency, 2015 FCA 263, 479 N.R. 189 (F.C.A.) at 
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paras. 9-12 (”Bernard (2015)”); McConnell v. Canada (Human Rights Commission), 2004 FC 817 (F.C.), aff’d 2005 FCA 
389 (F.C.A.); P.S. Part Source Inc. v. Canadian Tire Corp., 2001 FCA 8, 200 F.T.R. 94 (note) (Fed. C.A.). 
 
(4) Has Canada complied with section 39 of the Canada Evidence Act? 
 

24      Canada has issued a certificate under section 39 of the Canada Evidence Act. Section 39 “is Canada’s response to the 
need to provide a mechanism for the responsible exercise of the power to claim Cabinet confidentiality in the context of 
judicial and quasi-judicial proceedings”: Babcock v. Canada (Attorney General), 2002 SCC 57, [2002] 3 S.C.R. 3 (S.C.C.) at 
para. 21. 
 
25      Certificates are issued to protect Cabinet confidences and nothing more. A certificate cannot be issued to “thwart 
public inquiry” or “gain tactical advantage in litigation”: Babcock at para. 25. 
 
26      According to the Supreme Court in Babcock (at para. 27), a certificate is valid if it is done by the Clerk or a Minister of 
the Crown, it relates to the information set out in subsection 39(2), it is done bona fide, and it is aimed at preventing 
disclosure of information that has been and is confidential. 
 
27      The role of this Court in reviewing a section 39 certificate is limited. We must refuse disclosure of the information 
covered by the certificate “without examination or hearing of the information”: Babcock at para. 38. We only review to 
ensure that the decision to make the certificate and the certificate itself “flow from statutory authority clearly granted and 
properly exercised”: Babcock at para. 39, citing Roncarelli c. Duplessis, [1959] S.C.R. 121, 16 D.L.R. (2d) 689 (S.C.C.). 
 
28      In practice, this means the Court may consider whether the information for which immunity is claimed does not fall 
within subsection 39(2) or whether the Clerk or Minister has improperly exercised the discretion conferred by subsection 
39(2): Babcock at para. 39. The Supreme Court amplified on this as follows (at para. 40): 

The court, person or body reviewing the issuance of a s. 39 certificate works under the difficulty of not being able to 
examine the challenged information. A challenge on the basis that the information is not a Cabinet confidence within s. 
39 thus will be generally confined to reviewing the sufficiency of the list and evidence of disclosure. A challenge based 
on wrongful exercise of power is similarly confined to information on the face of the certificate and such external 
evidence as the challenger may be able to provide. Doubtless these limitations may have the practical effect of making it 
difficult to set aside a s. 39 certification. 

 
29      The certificate covers the following documents: 

#1: Letter to the Honourable Scott Brison, President of the Treasury Board, in November 2016 from the Honourable Jim 
Carr, Minister of Natural Resources, regarding the scheduling of consideration of a proposed Order in Council 
concerning the Trans Mountain Expansion Project. 

This information is a record reflecting communications between ministers of the Crown concerning agenda of Council. 
The information is therefore within the meaning of paragraphs 39(2)(c) and 39(2)(d) respectively of the Canada 
Evidence Act. 

#2: Submission to the Governor in Council in November, 2016 in English and French from the Honourable Jim Carr, 
Minister of Natural Resources, regarding a proposed Order in Council concerning the Trans Mountain Expansion 
Project, including signed Ministerial recommendation, summary and accompanying materials. 

This information, including all its attachments in their entirety which are integral parts of the document, constitutes a 
memorandum the purpose of which is to present proposals or recommendations to Council. The information is therefore 
within the meaning of paragraphs 39(2)(a) of the Canada Evidence Act. 

 
30      The Tsleil-Waututh Nation submits that Canada has not complied with section 39 of the Canada Evidence Act: the 
documents are not sufficiently described. It says that the certificate does not specify the exact dates on which Documents #1 
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and #2 on the certificate were delivered to their recipients. Further, it says that there is no itemized and specific description of 
the materials that are said to have accompanied Document #2. 
 
31      Babcock guides this Court in cases where, as here, the sufficiency of the description of documents is contested (at para. 
28): 

It may be useful to comment on the formal aspects of certification. As noted, the Clerk must determine two things: (1) 
that the information is a Cabinet confidence within s. 39; and (2) that it is desirable that confidentiality be retained 
taking into account the competing interests in disclosure and retaining confidentiality. What formal certification 
requirements flow from this? The second, discretionary element may be taken as satisfied by the act of certification. 
However, the first element of the Clerk’s decision requires that her certificate bring the information within the ambit of 
the Act. This means that the Clerk or minister must provide a description of the information sufficient to establish on its 
face that the information is a Cabinet confidence and that it falls within the categories of s. 39(2) This follows from the 
principle that the Clerk or minister must exercise her statutory power properly in accordance with the statute. The kind 
of description required for claims of solicitor-client privilege under the civil rules of court will generally suffice. The 
date, title, author and recipient of the document containing the information should normally be disclosed. If 
confidentiality concerns prevent disclosure of any of these preliminary indicia of identification, then the onus falls on 
the government to establish this, should a challenge ensue. On the other hand, if the documents containing the 
information are properly identified, a person seeking production and the court must accept the Clerk’s determination. 
The only argument that can be made is that, on the description, they do not fall within s. 39, or that the Clerk has 
otherwise exceeded the powers conferred upon her. 

[emphasis added] 

 
32      In this passage, the Supreme Court says that the description should approximate “the kind of description required for 
claims of solicitor-client privilege under the civil rules of court.” But it adds that “normally” the “date, title, author and 
recipient of the document” should be disclosed. 
 
33      These two statements conflict somewhat. To assert solicitor-client privilege successfully over a document, it is not 
always necessary to disclose the date, title, author and recipient of the document. Sometimes the disclosure of this 
information — especially the title of the document — can reveal privileged information. In my view, based on a complete 
reading of Babcock, the dominant consideration that overrides this potential conflict is that the certificate must provide 
enough information to allow a court to assess, from the face of the certificate, that the Clerk has listed documents that fit 
under section 39, and has not exceeded her or his statutory powers. 
 
34      Document #2 meets this overall test. A submission from a particular Minister to the entire Governor in Council during 
the month of its meeting (November, 2016) with “signed Ministerial recommendation, summary and accompanying 
materials” — attachments that are said to be “integral parts of the document [i.e., the submission]” — qualifies for protection 
under paragraph 39(2)(a) (”a memorandum the purpose of which is to present proposals or recommendations to Council”) 
and paragraph 39(2)(d) (”a record used for or reflecting communications or discussions between ministers of the Crown on 
matters relating to the making of government decisions or the formulation of government policy”). 
 
35      Would a description such as the one provided here be adequate for the assertion of a claim of solicitor-client privilege? 
In my view, yes. 
 
36      Suppose a lawyer writes a memorandum dated “November 2016” to her team of lawyers concerning litigation their 
client is defending. The litigation concerns breach of contract. The memorandum is for the team to consider in advance of a 
meeting at which the team will decide upon a course of action for their client. In the memorandum, the lawyer set out her 
recommendations and attached certain documents so that her team could consider the matter properly. On this description 
alone, the entire bundle of documents would be privileged. See, for example, the discussion of privilege in Slansky v. Canada 
(Attorney General), 2013 FCA 199, [2015] 1 F.C.R. 81 (F.C.A.). 
 
37      This is not to say that individual documents that are attached are privileged for all time in all contexts. Suppose one of 
the documents considered by the lawyer team is a contract entered into between the client and the opposite party in litigation. 
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In the bundle of documents supplied to the lawyer team, it is privileged. The opposite party has no right to see what the 
lawyer team considered in its meeting about the client’s affairs. However, the contract itself will be admissible in the 
litigation. 
 
38      The Tsleil-Waututh Nation complains that the exact dates and titles of documents are not disclosed and this triggers a 
consequence: under Babcock (at para. 28) when there is such non-disclosure, “the onus falls on the government to establish 
[the documents fall under section 39], should a challenge ensue.” That may be so, but for the reasons set out above, that onus 
has been met, merely from the description provided on the face of the certificate: a description that has persuaded me that 
here there has not been any exceedance of statutory power. 
 
39      Further, concerning the undisclosed exact dates and titles, I note that in the solicitor-client context — one that Babcock 
invites us to use — disclosure of such information can reveal privileged information. In the above example, if the lawyer 
team were to disclose to the other side the title, the authors and the date of the contract, the other side would know that the 
lawyer team had the contract before them. If the lawyer team were to disclose the title, the authors, the dates and recipients of 
all the attachments, the other side might well be able to piece together what was placed before the lawyer team. Indeed, with 
that information, it might be able to take an informed guess regarding the subject matter of the issue the lawyer team was 
considering. 
 
40      The description of Document #2 says that “all its attachments in their entirety...are integral parts of the document” 
which is described as a “[s]ubmission to the Governor in Council.” This suggests that a more particularized description of the 
attachments, such as their exact dates, authors and titles — like the contract in the above example — would shed light on 
what the submission said and, thus, reveal a Cabinet confidence. 
 
41      In its reply submissions, the Tsleil-Waututh Nation asks the Court to draw an inference that the Clerk has selectively 
withheld disclosure of the exact dates to gain a tactical litigation advantage. On the material before me, I see no basis for 
drawing that inference, nor do I see any evidence of bad faith. As I have explained, the more likely reason why exact dates 
and some other specifying information have not been provided is that parties may be able to deduce exactly what was placed 
before and discussed by the Governor in Council, undercutting the protective purpose of section 39 of the Canada Evidence 
Act. 
 
42      In this case, I consider the description of Document #2 adequate. If more particularity in the descriptions were 
supplied, there would be a substantial likelihood that the information that lies at the heart of what section 39 exists to protect 
would be disclosed to some extent. Enough concerning Document #2 has been disclosed to convince me that the decision to 
make the certificate and the certificate itself, in the words of Babcock, “flow from statutory authority clearly granted and 
properly exercised.” 
 
43      Document #1 stands in a different position. It is a letter in November 2016 from one Minister to another “regarding the 
scheduling of consideration” of a proposed order in council concerning the Project. We know that the Order in Council was 
made on November 29, 2016. Is a discussion of the timing of a meeting, without more, a confidence falling under subsection 
39(2)? The Attorney General offered no cases on this specific point, nor could I find any myself. 
 
44      But the description does not stop with timing. It adds that the communication is “concerning [the] agenda” of the 
Council. This injects vagueness and inconsistency into the description. Does Document #1 go beyond the timing and shed 
light on substantive reasons that might affect the timing, such as the preparation of the submission to the Governor in 
Council? Does the mere fact there is a discussion of timing taking place reveal something that is covered within subsection 
39(2)? Does the communication contain a discussion about the substance of the agenda, such as the topics that the Governor 
in Council should, could or will discuss? If the answer to any of those questions were “yes,” I would have found that 
Document #1 falls under subsection 39(2) and there is no exceedance of statutory power. But I cannot tell. 
 
45      In short, the description of Document #1 does not lead me to conclude that it falls under subsection 39(2). 
 
46      As well, I am not satisfied that a document in November 2016 discussing only timing and nothing else — which is 
what the first part of the description of Document #1 suggests — falls within subsection 39(2). Going back to cases like 
Babcock and Carey v. Ontario, [1986] 2 S.C.R. 637, 35 D.L.R. (4th) 161 (S.C.C.), I am not persuaded on the evidence or the 
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brief submissions presented by the Attorney General on this point that a document that merely asks, “Should we do this on 
November 22 or November 29?” without any argumentation, debate or reasons is a Cabinet confidence falling under the 
specific paragraphs of subsection 39(2). 
 
47      Although the description of Document #1 does not persuade me that it falls under subsection 39(2), I would not grant 
the Tsleil-Waututh Nation any relief. If Document #1 concerns only timing and nothing more, it is irrelevant and, thus, not 
admissible in the consolidated applications. Nothing in these consolidated applications turns on discussions of the timing of 
Cabinet’s consideration of the matter. The only thing that matters is the legality of the Order in Council, which we all know is 
dated November 29, 2016. 
 
48      The Tsleil-Waututh Nation makes a wider argument against the certificate. It suggests that the certificate is defective 
because it “adversely impacts [the Tsleil-Waututh Nation’s] ability to review the decision(s) being challenge[d].” In 
particular, the failure to identify the documents in question with specificity — and here I believe the Tsleil-Waututh Nation 
has the attachments to Document #2 front of mind — undercuts its ability to know whether certain matters raised by it as late 
as November 28, 2016, were considered by the Governor in Council when it approved the Project. 
 
49      I reject this submission. The Supreme Court in Babcock, above, makes it clear that the impact that a section 39 
certificate might have on litigation is not a relevant factor for assessing the validity or sufficiency of a certificate. 
 
50      Putting this aside for a moment, the Tsleil-Waututh Nation’s concern about immunization is a significant one and in no 
way do I minimize it. I wish to discuss this for a moment, as it will be relevant later in my reasons to the Tsleil-Waututh 
Nation’s request for a production order against Canada and it may benefit the parties as they prepare for the hearing of the 
consolidated applications. 
 
51      As will be discussed below, under our law the exercise of public powers is not to be immunized from meaningful 
review. But I do not share the Tsleil-Waututh Nation’s concern that this certificate necessarily has the effect of immunizing 
from review what the Governor in Council has done. 
 
52      In a sense, this sort of effect caused by a certificate is nothing new. Administrative tribunals can rely on deliberative 
secrecy and, thus, can withhold key information from an applicant for judicial review: see Québec (Commission des affaires 
sociales) c. Tremblay, [1992] 1 S.C.R. 952 (S.C.C.) at page 965. Legal professional privilege can also apply even on key 
issues in the judicial review: Pritchard v. Ontario (Human Rights Commission), 2004 SCC 31, [2004] 1 S.C.R. 809(S.C.C.). 
In these cases, the reviews of the administrative decision-makers still went ahead. The withholding of just some materials 
from the reviewing court does not, by itself, necessarily mean that the administrative decision-maker is being immunized 
from review. 
 
53      And while the impact of a section 39 certificate on litigation is not a relevant consideration in assessing the validity of 
the certificate, the issuance of a section 39 certificate may indeed impact the litigation to a challenger’s benefit. The issuance 
of a certificate is no small thing. In Gitxaala Nation (2016), this Court registered its concern about the issuance of a 
certificate as follows (at para. 319): 

The balance of the record that could shed light on this, i.e., the staff recommendations flowing from the Phase IV 
consultation process, the ministerial recommendation to the Governor in Council and the information before the 
Governor in Council when it made his decision, are all the subject of Canada’s claim to Cabinet confidence under 
section 39 of the Canada Evidence Act and thus do not form part of the record. Canada was not willing to provide even a 
general summary of the sorts of recommendations and information provided to the Governor in Council. 

 
54      Can this sort of concern lead to an adverse finding? Arguably yes. In RJR-Macdonald Inc. c. Canada (Procureur 
général), [1995] 3 S.C.R. 199 (S.C.C.), a majority of the Supreme Court found that a tobacco advertising ban was contrary to 
the Charter and was of no force or effect. In finding that the ban was not justified under section 1 of the Charter, McLachlin 
J. (as she then was), writing in separate reasons for three Justices, appeared to take into account the issuance of the certificate 
(at paras. 165-166):  

These considerations suggest that the advertising ban imposed by s. 4 of the Act may be more intrusive of freedom of 
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expression than is necessary to accomplish its goals. Indeed, Health and Welfare proposed less-intrusive regulation 
instead of a complete prohibition on advertising. Why then, did the government adopt such a broad ban? The record 
provides no answer to this question. The government presented no evidence in defence of the total ban, no evidence 
comparing its effects to less invasive bans. 

This omission is all the more glaring in view of the fact that the government carried out at least one study of alternatives 
to a total ban on advertising before enacting the total ban. The government has deprived the courts of the results of that 
study. The Attorney General of Canada refused to disclose this document and approximately 500 others demanded at the 
trial by invoking s. 39 of the Canada Evidence Act, R.S.C. 1985, c. C-5, thereby circumventing an application by the 
tobacco companies for disclosure since the courts lack authority to review the documents for which privilege is claimed 
under s. 39. References to the study were blanked out of such documents as were produced: Reasons at Trial, at p. 516. 
In the face of this behaviour, one is hard-pressed not to infer that the results of the studies must undercut the 
government’s claim that a less invasive ban would not have produced an equally salutary result. 

 
55      In its submissions, the Attorney General suggests that the section 39 certificate does not have the drastic effect the 
Tsleil-Waututh Nation suggests. Ultimately, this will be for the hearing panel of the Court to assess, but there are certain 
matters raised by the Attorney General or consequent to what she has raised that are worth mentioning. 
 
56      First, in this case there is an evidentiary record, partly described below. It is growing. It seems to be at least equivalent 
to the one placed before this Court in Gitxaala Nation (2016). And in that case this Court did not find that the issuance of a 
certificate improperly immunized the Governor in Council’s approval of the Northern Gateway Project from review. In fact, 
in Gitxaala Nation (2016), this Court was able to meaningfully review the Order in Council. It quashed it on account of 
inadequate consultation with Indigenous groups. 
 
57      Second, the Attorney General submits that the issue whether the Crown met its duty to consult Indigenous applicants 
“is determined on the basis of the evidence filed by the parties in relation to what actually took place during the consultation 
process” rather than by what the Governor in Council may have considered. This is seen from a Federal Court case where a 
section 39 certificate had been filed and the issue before the Court was whether the duty to consult had been fulfilled: 

The record does not reveal a lack of transparency; on the contrary, it shows that the Crown repeatedly shared 
information, replied to the [First Nation’s] correspondence, met the [First Nation’s] representatives, and made policy 
decisions in light of the [First Nation’s] concerns. The applicant was not entitled to disclosure of the Minister’s advice to 
Cabinet: as they acknowledge, the Minister properly asserted privilege (Canada Evidence Act, R.S.C. 1985, c. C-5, s. 
39(2)). Furthermore, the duty to consult is determined by the actions that Canada took during the consultation process, 
not by what the Governor in Council may have considered. 

(Athabasca Chipewyan First Nation v. Canada (Minister of the Environment), 2014 FC 1185 (F.C.) [hereinafter Adam] at 
para. 79.) 
 
58      As well, in the same vein, this Court stated in Gitxaala Nation (2016) that the duty to consult arises in cases like this in 
two ways. Before the Governor in Council, it can be a basis for finding unreasonableness on the basis of the evidence before 
it. But, notwithstanding whatever was before the Governor in Council, if the duty to consult owed by the Crown has not been 
fulfilled, the approval cannot stand: Gitxaala Nation (2016) at para. 159; semble, Adam, above. 
 
59      No doubt the parties will make submissions on these and related matters at the hearing of these consolidated 
applications. 
 
60      This suffices to determine the portion of the Tsleil-Waututh Nation’s motion dealing with section 39 of the Canada 
Evidence Act. I turn now to a consideration of the Rule 317 issue the Tsleil-Waututh Nation has raised in its motion and its 
request for an order requiring Canada to produce more material. 
 
61      To set the stage for this, it is necessary to offer some background legal discussion regarding the record before 
reviewing courts. 
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62      First, I shall examine the role of the evidentiary record before the reviewing court in judicial reviews and the principles 
that govern the court’s interpretation of relevant statutory provisions and procedural rules. I shall also review the basic 
principles of admissibility in judicial review proceedings. 
 
63      Then I shall descend into more practical and mechanical considerations concerning issues relating to the record before 
the reviewing court: how applicants can obtain evidence relevant to an application for judicial review and how all of the 
evidence is to be placed before the reviewing court. These two concepts, along with issues relating to the admissibility of 
evidence, are frequently confused. They must be kept separate. 
 
64      I do not apologize for starting at such a level of generality. As we journey through areas like this, we can get lost in a 
dense forest of case law, with multiple issues flying about and various procedural rules seeming like predators poised to 
strike. But if we step back and view things from above, we can see the whole forest and find our way. 
 
65      Here, the whole forest is an appreciation of the important role played by the record in judicial reviews, certain 
fundamental principles concerning judicial reviews, legislative provisions that bear on the problem, and how courts go about 
their task of review. With that appreciation in mind, we can better understand different things in the forest and their 
relationship to each other. 
 
66      Only by doing this can Rule 317 — a rule about obtaining evidence from the administrative decision-maker — be 
placed in its proper context and understood. Only then can the Tsleil-Waututh Nation’s complaint about non-compliance of 
Rule 317 be considered. And only then can its broader request for an order requiring Canada to produce further material be 
addressed. 
 
(5) The evidentiary record before reviewing courts: some background 
 
(a) The role of the evidentiary record before reviewing courts and relevant principles governing it 
 

67      Subject to constitutional considerations, we must follow the statutory provisions and rules that govern and define the 
content of the evidentiary record before the reviewing court. Properly interpreted in accordance with their text, context and 
purpose, they sometimes give reviewing courts some ambit for discretion. Thus, we must have front of mind the role that the 
evidentiary record plays in reviewing courts. It lies at the heart of meaningful judicial review. Its importance cannot be 
understated. 
 
68      First is the role the evidentiary record plays in the reviewing court’s discernment of the reasons of the administrative 
decision-maker. Where the reasons of the administrative decision-maker are sparse or even non-existent on a key point, they 
can sometimes be deduced from comparing the result reached with the evidentiary record: see, e.g., P.S.A.C. v. Canada Post 
Corp., 2011 SCC 57, [2011] 3 S.C.R. 572 (S.C.C.). 
 
69      Even where the reasons are more fulsome, the record the administrative decision-maker had in front of them can play a 
key role in construing and interpreting its reasons. See generally N.L.N.U. v. Newfoundland & Labrador (Treasury Board), 
2011 SCC 62, [2011] 3 S.C.R. 708 (S.C.C.) at para. 15; Canadian National Railway v. Emerson Milling Inc., 2017 FCA 86 
(F.C.A.) at para. 39. 
 
70      The reasons of the administrative decision-maker — and, thus, the evidentiary record intimately associated with them 
— are no small thing. They are the starting point and the focus for the reviewing court’s judicial review analysis: New 
Brunswick (Board of Management) v. Dunsmuir, 2008 SCC 9, [2008] 1 S.C.R. 190 (S.C.C.) at paras. 48 and 56; Delios v. 
Canada (Attorney General), 2015 FCA 117, 472 N.R. 171 (F.C.A.) at para. 26. 
 
71      And, quite apart from the foregoing, the evidentiary record before the administrative decision-maker is indispensable 
to the reviewing court’s fulfilment of its responsibility to engage in meaningful review. In most judicial reviews, the 
reviewing court must evaluate the substantive correctness or acceptability and defensibility of the administrative decision. It 
is alert to errors or defects that might render the decision unreasonable. Often error or unacceptability and indefensibility is 
found by comparing the reasons with the result reached in light of the legislative scheme and — most importantly for present 
purposes — the evidentiary record before the administrative decision-maker. 
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72      For example, a key evidentiary finding made without anything in the evidentiary record in circumstances where 
evidence was necessary can render an administrative decision unreasonable: Canada (Minister of Transport, Infrastructure 
and Communities) v. Farwaha, 2014 FCA 56, 455 N.R. 157 (F.C.A.) at para. 100; Delios, above at para. 27. So can a finding 
that is completely at odds with the evidentiary record. In the case of reasonableness review, where a key part of the record — 
for example, any evidence on an essential element — is missing and, as a result, the reviewing court cannot assess whether 
the decision is within the range of acceptability and defensibility and, thus, reasonable, sometimes the reviewing court has no 
choice but to quash the administrative decision: see, e.g., Leahy v. Canada (Minister of Citizenship and Immigration), 2012 
FCA 227, [2014] 1 F.C.R. 766 (F.C.A.) at para. 137; Kabul Farms Inc. v. R., 2016 FCA 143 (F.C.A.) at paras. 31-39. 
 
73      Related to this is the role of the evidentiary record in preventing administrative decision-makers and their 
decision-maker from being immunized from review. 
 
74      Where the record placed before the reviewing court is deficient, certain grounds for setting aside an administrative 
decision can be foreclosed. To take an extreme example, if the evidentiary record of the administrative decision-maker is not 
before the reviewing court, how can a reviewing court evaluate whether the administrative decision-maker’s decision was 
based on any evidence at all? 
 
75      This point has been expressed in different ways. The Saskatchewan Court of Appeal put it this way:  

In order to effectively pursue their rights to challenge administrative decisions from a reasonableness perspective, the 
applicants in judicial review proceedings must be entitled to have the reviewing court consider the evidence presented to 
the tribunal in question. 

(Hartwig v. Saskatchewan (Commissioner of Inquiry), 2007 SKCA 74, 284 D.L.R. (4th) 268 (Sask. C.A.) at para. 24.) 
 
76      An academic commentator expressed it this way: 

Without knowing the reasoning behind a decision, it is impossible for a judge to determine if it is founded upon arbitrary 
reasoning. Thus, in order for a judge to determine whether a decision maker acted lawfully, the decision maker must 
provide reasons adequate to allow a reviewing judge to determine why the decision maker made the decision they did 
and whether it followed explicit statutory requirements [or the basis for the decision must be apparent in the record]. If 
the judge cannot ascertain how the decision was made [even in light of the evidentiary record], then the court cannot 
fulfill this role and decisions made in violation of the rule of law may be sanctioned by the court. 

(Paul A. Warchuk, “The Role of Administrative Reasons in Judicial Review: Adequacy and Reasonableness” (2016), 29 
C.J.A.L.P. 87 at p. 113.) 
 
77      In support of its motion, the Tsleil-Waututh Nation forcefully and repeatedly makes the point about immunization. It 
cites the dissenting reasons of this Court in Slansky, above, correctly noting that the majority did not disagree with the 
propositions put on this point. Slansky put the point this way (at para. 276): 

If the reviewing court does not have evidence of what the tribunal has done or relied upon, the reviewing court may not 
be able to detect reversible error on the part of the tribunal. In other words, an inadequate evidentiary record before the 
reviewing court can immunize the tribunal from review on certain grounds. 

 
78      In judicial review, the reviewing courts are in the business of enforcing the rule of law, one aspect of which is 
“executive accountability to legal authority” and protecting “individuals from arbitrary [executive] action”: Reference re 
Secession of Quebec, [1998] 2 S.C.R. 217, 161 D.L.R. (4th) 385(S.C.C.) at paragraph 70. Put another way, all holders of 
public power are to be accountable for their exercises of power, something that rests at the heart of our democratic 
governance and the rule of law: Slansky at paras. 313-315. Subject to any concerns about justiciability, when a judicial 
review of executive action is brought the courts are institutionally and practically capable of assessing whether or not the 
executive has acted reasonably, i.e., within a range of acceptability and defensibility. That assessment is the proper, 
constitutionally guaranteed role of the courts within the constitutional separation of powers: Crevier v. Quebec (Attorney 
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General), [1981] 2 S.C.R. 220, 127 D.L.R. (3d) 1 (S.C.C.); Dunsmuir, above; Hupacasath First Nation v. Canada (Minister 
of Foreign Affairs), 2015 FCA 4, 379 D.L.R. (4th) 737 (F.C.A.) at para. 66; Habtenkiel v. Canada (Minister of Citizenship 
and Immigration), 2014 FCA 180 (F.C.A.) at para. 38; Paradis Honey Ltd. v. Canada (Minister of Agriculture and 
Agri-Food), 2015 FCA 89, 382 D.L.R. (4th) 720 (F.C.A.) at para. 140. But, at least in the situation where the evidentiary 
record of the administrative decision-maker is not before the reviewing court in any way whatsoever — i.e., there is not even 
a summary or hint of what was before the administrative decision-maker — or the record is completely lacking on an 
essential element, concerns about immunization of administrative decision-making can come to the fore. 
 
79      In this Court, administrative decision-makers whose decisions cannot be fairly evaluated because of a complete lack of 
anything in the record on an essential element — situations where in effect the administrative decision-maker says on an 
essential element, “Trust us, we got it right” — have seen their decisions quashed: see, e.g., Leahy above at para. 137; Kabul 
Farms Inc. at paras. 31-39; Public Performance of Musical Works 2003-2007 & Public Performance of Sound Recordings 
2003-2007, Re, 2006 FCA 337, 54 C.P.R. (4th) 15 (F.C.A.) at para. 17. The test would seem to be that if a particular 
evidentiary record — even if bolstered by permissible inferences and any evidentiary presumptions — disables the reviewing 
court from assessing reasonableness under an acceptable methodology (such as that contemplated in cases like Delios, above 
and Canada (Attorney General) v. Boogaard, 2015 FCA 150 (F.C.A.)), the decision must be quashed. 
 
80      There are a number of other principles that can affect the reviewing court’s consideration of the adequacy of the 
evidentiary record before it. 
 
81      In an ideal world, in complicated cases like this, a judicial review should not go ahead until every available crumb of 
evidence has been placed before the reviewing court. But this is simply not possible. 
 
82      Subsection 18.4(1) of the Federal Courts Act, R.S.C. 1985, c. F-7 requires judicial reviews to be heard and determined 
“without delay and in a summary way.” This is a Parliamentary commandment writ in law. Under the hierarchy of law, a 
statutory provision takes precedence over any subordinate Rules found in the Federal Courts Rules and the case law of this 
Court: Stratas, David, The Canadian Law of Judicial Review: Some Doctrine and Cases, at pp. 10-15 (April 20, 2017 
version) (online: https://ssrn.com/abstract=2924049). The rationale for promptness was discussed by this Court in Larkman v. 
Canada (Department of Indian Affairs and Northern Development), 2012 FCA 204, 433 N.R. 184 (F.C.A.) at paras. 86-88 
(albeit in the context of the short limitation period in subsection 18.1(2)). 
 
83      Further, Rule 3 of the Federal Courts Rules provides that the Rules “shall be interpreted and applied so as to secure the 
just, most expeditious and least expensive determination of every proceeding on its merits.” The concepts in Rule 3 have 
been underscored by the Supreme Court’s recent call for courts and litigants to embrace a new litigation culture: Hryniak v. 
Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.). 
 
84      There are also certain general values and principles in administrative law — the rule of law, good administration, 
democracy and the separation of powers — that on occasion deserve voice in decisions concerning the content of the record 
before the reviewing court: see generally Paul Daly, “Administrative Law: A Values-Based Approach” in John Bell, Mark 
Elliott, Jason Varuhas and Philip Murray eds., Public Law Adjudication in Common Law Systems: Process and Substance 
(Hart, Oxford, 2015). 
 
85      Finally, and perhaps most significantly, reviewing courts are not trial courts. Trial courts build the evidentiary record 
for the first time, making findings of fact. They decide the merits. But reviewing courts are different. Reviewing courts 
review the decisions of administrative decision-makers. Those administrative decision-makers — not the reviewing courts — 
have been empowered by Parliament to determine the merits of matters. The administrative decision-makers are the 
merits-deciders and the reviewing courts are restricted to reviewing those merits-based decisions. See generally, e.g., Assn. of 
Universities & Colleges of Canada v. Canadian Copyright Licensing Agency, 2012 FCA 22 (F.C.A.) at paras. 14-19; 
Bernard (2015), above at paras. 22-28. This consideration alone significantly affects the law of admissibility of evidence in 
the reviewing court, a topic I turn to now. 
 
(b) The general rule of admissibility in judicial review courts: the record before the administrative decision-maker is the 
record on review 
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86      As a general rule, only the evidentiary record that was before the administrative decision-maker is admissible on 
judicial review: Assn. of Universities & Colleges of Canada v. Canadian Copyright Licensing Agency, 2012 FCA 22 
(F.C.A.). 
 
87      The main principle behind this general rule is the one just discussed: the distinction between the administrative 
decision-makers as the bodies designated by Parliament as the merits-deciders and the Federal Courts as merely reviewing 
courts, nothing more. 
 
(c) How do applicants for judicial review obtain the record before the administrative decision-maker? 
 

88      Usually applicants for judicial review participated fully before the administrative decision-maker whose decision is 
under review. Sometimes they already will have the record in their possession. 
 
89      Sometimes, however, applicants for judicial review do not have the full record or are not certain that they do. This is 
where Rule 317 comes in. Under Rule 317, applicants can request the administrative decision-maker for “material relevant to 
an application that is in the possession of [the decision-maker]...and not in the possession of the [applicants] by serving on 
[the decision-maker] and filing a written request, identifying the material requested.” 
 
90      Under Rule 318, the administrative decision-maker can object to production of the material. Usually the objection is 
based on relevance, deliberative privilege, solicitor-client privilege or public interest privilege. The objection is litigated in 
the manner specified by cases such as Lukács v. Canadian Transportation Agency, 2016 FCA 103 (F.C.A.) and Bernard v. 
PSAC, 2017 FCA 35 (F.C.A.). 
 
91      Note that Rule 317 is only a mechanism by which applicants can obtain the record before the administrative 
decision-maker. It is not a means by which the record is placed before the reviewing court. 
 
(d) How does the record before the administrative decision-maker get before the reviewing court? 
 

92      In the Federal Courts system, applicants can place the record of the administrative decision-maker — whether obtained 
through their own participation before the administrative decision-maker or obtained under Rules 317-318 — before the 
reviewing court by offering an affidavit in support of their application for judicial review: Rule 306. The record of the 
administrative decision-maker is appended as one or more exhibits. 
 
93      Insofar as placing the record before the administrative decision-maker before the reviewing court is concerned, 
respondents who consider the affidavit of the applicant to be incomplete or inaccurate may offer their own affidavit material: 
Rule 307. 
 
94      Thereafter, cross-examinations on affidavits can take place: Rule 308. 
 
95      The parties place their affidavits, the transcripts of the cross-examinations and the exhibits from any 
cross-examinations into records that they file with the Court: Rules 309 and 310. 
 
96      The entire process of placing the record before the administrative decision-maker before the reviewing court is set out 
in more detail in Canadian Copyright Licensing Agency v. Alberta, 2015 FCA 268, [2016] 3 F.C.R. 19 (F.C.A.). 
 
(e) Exceptions to the admissibility of evidence on judicial review 
 

97      There are exceptions to the general rule that only the evidentiary record before the administrative decision-maker is 
admissible before the reviewing court. These do not offend the distinction between the administrative decision-maker as the 
merits-decider and the reviewing court whose role is restricted to review. See, e.g., Association of Universities, above; 
Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 116 (F.C.A.); Bernard (2015), above; Delios, above at 
paras. 41-42. 
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98      These cases show that there are three recognized exceptions and the list of exceptions is not closed: 

• Sometimes this Court will receive an affidavit that provides general background in circumstances where that 
information might assist it in understanding the issues relevant to the judicial review. 

• Sometimes an affidavit is necessary to bring to the attention of the judicial review court procedural defects that cannot 
be found in the evidentiary record of the administrative decision-maker, so that the judicial review court can engage in 
meaningful review for procedural unfairness. 

• Sometimes an affidavit is received on judicial review in order to highlight the complete absence of evidence before the 
administrative decision-maker when it made a particular finding. 

The last two are really just one exception: where a tenable ground of review is raised that can only be established by evidence 
outside of the administrative decision-maker’s record, the evidence is admitted. 
 
99      Suppose, for example, that an administrative decision-maker received a payment from a party after a hearing. In the 
reviewing court, the applicant alleges, with some credence, that this payment was a corrupt bribe. The bribe can only be 
proven by adducing post-hearing evidence, i.e., evidence that was not before the administrative decision-maker. Or suppose 
that in the reviewing court the applicant alleges an improper purpose on the part of the administrative decision-maker in 
circumstances where the allegation has some basis and is not just a bare allegation made to engage in a fishing expedition. 
Evidence of that improper purpose is often not in the record before the administrative decision-maker and must be proven by 
collateral evidence. This is another example where reviewing courts will admit evidence that was not before the 
administrative decision-maker. See, e.g., Roncarelli c. Duplessis, above; Multi-Malls Inc. v. Ontario (Minister of 
Transportation & Communications) (1976), 14 O.R. (2d) 49, 73 D.L.R. (3d) 18 (Ont. C.A.); Doctors Hospital v. Ontario 
(Minister of Health) (1976), 12 O.R. (2d) 164, 68 D.L.R. (3d) 220 (Ont. Div. Ct.). 
 
100      For the purposes of these reasons, I shall refer to this sort of evidence — evidence admitted by way of exception to 
the general rule of admissibility — as “exceptional evidence.” 
 
(f) How does one obtain the exceptional evidence and place it before the Court? 
 

101      Exceptional evidence may be available from witnesses. The standard way and the way that allows judicial reviews to 
be heard and determined “without delay and in a summary way” (as required by subsection 18.4(1) of the Federal Courts Act 
and Rule 3 of the Federal Courts Rules) is through an affidavit; because of subsection 18.4(1), this will always be the 
preferred way. The affidavits can be subject to cross-examination and are presented to the Court by including them in the 
records that are filed with the Court. 
 
102      Another way to gather exceptional evidence is to cross-examine a deponent in the course of the judicial review 
proceeding. Undertakings can be given that, in some circumstances, where appropriate, exceptional evidence will have to be 
produced. 
 
103      In some cases, witnesses may be less than forthcoming. In rare cases, witnesses may be subpoenaed to produce a 
document or other material on an application for judicial review: Rule 41(1) and Rule 41(4)(c).The subpoena power in Rule 
41 applies to “proceedings” and Rule 300 shows that applications are “proceedings.” This is allowed with leave of the Court 
where: 

• the evidence is necessary; 

• there is no other way of obtaining the evidence; 

• it is clear that an applicant is not engaged in a fishing expedition but, instead, has raised a credible ground for review 
beyond the applicant’s say-so; and 

• a witness is likely to have relevant evidence on the matter. 
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104      As well, a judicial review may be treated and proceeded with as an action, thereby allowing for discovery and live 
witnesses: sections 18.4(2) and 28(2) of the Federal Courts Act. However, the situations where this is allowed are most rare: 
see, e.g., the requirements set out in Assoc. des Crabiers Acadiens Inc. c. Canada (Procureur général), 2009 FCA 357, 402 
N.R. 123 (F.C.A.). 
 
105      Finally, rather than taking the foregoing steps to obtain exceptional evidence, the parties can agree to facts and submit 
them to the reviewing court. However, caution must be exercised: the reviewing court must always respect the fact that the 
administrative decision-maker has been designated under the administrative regime as the exclusive decider of the merits. 
 
(g) The limits of a request under Rule 317 
 

106      Rule 317 plays a limited role. As mentioned above, it allows applicants to obtain from the administrative 
decision-maker “material relevant to an application that is in the possession of [the decision-maker]...and not in [their] 
possession.” 
 
107      Rule 317 means what it says. The only material accessible under Rule 317 is that which is “relevant to an 
application” and is “in the possession” of the administrative decision-maker, not others. Rule 318(1) shows us that the 
material under Rule 317 must come from the administrative decision-maker, not others. 
 
108      The material must be actually relevant. Material that “could be relevant in the hopes of later establishing relevance” 
does not fall within Rule 317: Access Information Agency Inc. c. Canada (Procureur général), 2007 FCA 224, 66 Admin. 
L.R. (4th) 83 (F.C.A.) at para. 21. The principles canvassed above — particularly those in section 18.4(1) of the Federal 
Courts Act and Rule 3 of the Federal Courts Rules relating to promptness and the orderly progression of judicial reviews — 
discourage fishing expeditions. 
 
109      Relevance is defined by the grounds of review in the notice of application: 

A document is relevant to an application for judicial review if it may affect the decision that the Court will make on the 
application. As the decision of the Court will deal only with the grounds of review invoked by the respondent, the 
relevance of the documents requested must necessarily be determined in relation to the grounds of review set forth in the 
originating notice of motion and the affidavit filed by the respondent. 

(Pathak v. Canada (Human Rights Commission), [1995] 2 F.C. 455 (Fed. C.A.) at page 460.) 
 
110      The grounds of review are to be read in order to obtain “a realistic appreciation” of their “essential character” by 
reading them holistically and practically without fastening onto matters of form: JP Morgan Asset Management (Canada) 
Inc. v. Minister of National Revenue, 2013 FCA 250, [2014] 2 F.C.R. 557(F.C.A.) at paras. 50 and 102; Canadian National 
Railway v. Emerson Milling Inc., 2017 FCA 79 (F.C.A.) at para. 29. 
 
111      It is evident from the text of Rule 317 that it cannot be used to obtain material that is in the possession of others. 
 
112      It is often said in the case law that Rule 317 is restricted to the actual material the administrative decision-maker had 
before it when making the decision and nothing more: Pathak, above; 1185740 Ontario Ltd. v. Minister of National 
Revenue[1998] 3 C.T.C. 215150 F.T.R. 60(Fed. T.D.). 
 
113      This standard has been repeatedly applied by this Court. In Quebec Ports Terminals Inc. v. Canada (Labour 
Relations Board) (1993), 164 N.R. 60 (Fed. C.A.) at page 66, this Court stated: 

The obligation which is imposed on the tribunal by rules 1612 and 1613 [now Rules 317 and 318] is “without delay” to 
“provide” or “forward” a “certified copy” of “material” which is “in its possession” and which is “specified”. In my 
view, this presumes that it is material which already exists at the time when the request to obtain the material is made, 
which the tribunal used in its hearing, deliberations or decision, which is part of its record and of which it is in a 
[position] to provide a certified copy. 
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114      In cases where some other government entity has information and supplied some of it to the administrative 
decision-maker, again only the information that was actually before the administrative decision-maker is obtainable under 
Rule 317: 

This surely has reference to “material” that was before the federal board, commission or other tribunal whose decision is 
the subject of an application for judicial review pursuant to section 18.1 of the [Federal Courts Act] and not to the 
contents of a Minister’s file where no decision of his [or her] is the subject of the judicial review. 

(Eli Lilly & Co. v. Nu-Pharm Inc. (1996), [1997] 1 F.C. 3 (Fed. C.A.) at pages 28-29.) To the same effect, see Canadian 
Arctic Resources Committee Inc. v. Diavik Diamond Mines Inc.200035 C.E.L.R. (N.S.) 1183 F.T.R. 267(Fed. T.D.) at para. 
27: 

To engage in such a review of all of the documents that were before the Responsible Authorities would in effect be a 
challenge to the comprehensiveness of the Comprehensive Study Report and indeed of the underlying science relied 
upon by the Responsible Authorities and of their expertise. This goes far beyond the judicial review of a Minister’s 
decision which was based upon a report arising out of many months investigation by the Responsible Authorities. 

 
115      Rule 317 does not in any way “serve the same purpose as documentary discovery in an action”: Access Information 
Agency Inc. c. Canada (Procureur général), 2007 FCA 224, 66 Admin. L.R. (4th) 83(F.C.A.) at para. 17; Atlantic Prudence 
Fund Corp. v. Canada (Minister of Citizenship & Immigration), [2000] F.C.J. No. 1156 (Fed. T.D.) at para. 11. 
 
116      As a result of the foregoing, it is hard to see Rule 317 being used to obtain exceptional evidence. The only 
circumstance I can imagine is where the exceptional evidence happens to be in the possession of the administrative 
decision-maker — quite rare, I suspect. 
 
117      The Tsleil-Waututh Nation submits that materials other than those before the administrative decision-maker may be 
considered relevant and producible under Rule 317 where it is alleged the decision-maker breached procedural fairness. 
Perhaps underneath this is a confusion of concepts of admissibility — exceptional evidence can sometimes be adduced to 
demonstrate procedural unfairness — with the substantive requirements of Rule 317. These must be kept apart. Not 
everything that is admissible can be obtained under Rule 317. For one thing, this submission overlooks the point, developed 
above, that the materials must be in the possession of the administrative decision-maker. 
 
118      In support of this submission, the Tsleil-Waututh Nation cites the Federal Court decisions in Canadian National 
Railway v. Louis Dreyfus Commodities Ltd., 2016 FC 101 (F.C.) and Gagliano v. Gomery, 2006 FC 720 (F.C.). In Dreyfus, 
the Federal Court suggests that materials that should have been before the administrative decision-maker are producible 
under Rule 317. In support of this, the Federal Court cites Access Information Agency, above and Gagliano, above. Access 
Information Agency nowhere says that materials that should have been before the administrative decision-maker are 
producible under Rule 317. And Gagliano is best construed as the rare case where exceptional evidence was admissible and 
happened to be in the possession of the administrative decision-maker. 
 
119      Both Dreyfus and this particular submission of the Tsleil-Waututh Nation underscore the need to keep analytically 
separate different concepts such as obtaining evidence, placing the evidence before the Court, the admissibility of evidence, 
the requirements for particular tools (e.g., Rule 317), and how courts go about reasonableness review. 
 
(6) Analysis of the Rule 317 request in this case 
 
(a) Procedures followed concerning Rule 317 in this case 
 

120      The Tsleil-Waututh Nation placed its Rule 317 request in its application for judicial review. 
 
121      Under Rule 318(1), the Attorney General was to have responded to the request within twenty days. 
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122      The Attorney General did not do so. And the Tsleil-Waututh Nation did not register a protest against the Attorney 
General’s inaction for approximately two months. 
 
123      Neither can be faulted. In its Order dated March 9, 2017, this Court granted leave to apply for judicial review in nine 
cases, consolidated these nine applications with seven others, and then comprehensively scheduled the consolidated 
applications. The March 9, 2017 Order contemplated that the Attorney General would produce the record of the Governor in 
Council. 
 
(b) The Rule 317 request in this case 
 

124      I have reviewed the grounds of review in the application for judicial review of the Tsleil-Waututh Nation. 
 
125      I am broadly summarizing, but in terms of the issues relating to the duty to consult and accommodate, the 
Tsleil-Waututh Nation is arguing that: 

• the Governor in Council’s decision cannot stand on the state of the evidence before it; and 

• as the duty to consult and accommodate has not been fulfilled at the present time, the Governor in Council’s decision 
must be quashed. 

 
126      This mirrors the grounds that were considered in Gitxaala Nation (2016), above. In that case, this Court noted that the 
duty to consult arose in two potential ways. If the Governor in Council incorrectly or unreasonably held that the Crown’s 
obligations had been fulfilled at the time of its decision, its Order in Council is liable to be quashed. But, more generally, “if 
that duty [owed by the Crown] were not fulfilled, the Order in Council cannot stand”: Gitxaala Nation (2016) at para. 159. 
 
127      In its notice of application in file A-78-17, the Tsleil-Waututh Nation requested “any material that was before the 
[Governor in Council] or that it considered or relied on in making the Order.” 
 
128      To assess whether Rule 317 has been satisfied, it is first necessary to examine what has been produced concerning the 
current state of the record on these issues. Has the Tsleil-Waututh Nation persuaded me that — excluding the material 
covered by the section 39 certificate — there is still evidence in the hands of the administrative decision-maker, here the 
Governor in Council, that was before it and that is relevant to the grounds raised by the Tsleil-Waututh Nation? 
 
(c) The current state of the record: has the Rule 317 request been satisfied? 
 

129      As far as consultation is concerned, the Order in Council that approved the Project and that is attacked in these 
proceedings provides as follows: 

Whereas, by Order in Council P.C. 2016-435 of June 3, 2016, the Governor in Council, pursuant to subsection 54(3) of 
the National Energy Board Act, extended the time limit referred to in that subsection by four months to allow for 
additional Crown consultation with potentially affected Aboriginal groups, public engagement, and an assessment of the 
upstream greenhouse gas emissions associated with the Project; 

Whereas the Governor in Council, having considered Aboriginal concerns and interests identified in the Joint 
Federal/Provincial Consultation and Accommodation Report for the Trans Mountain Expansion Project dated 
November 21, 2016, is satisfied that the consultation process undertaken is consistent with the honour of the Crown and 
that the concerns and interests have been appropriately accommodated; 

 
130      Behind this is an explanatory note: Canada Gazette, vol. 150, no. 50, December 10, 2016, pp. 4-23. The explanatory 
note discusses the participation of Indigenous peoples before the National Energy Board, the concerns they raised and other 
views. In assessing the impact on Indigenous groups, the explanatory note says the following (starting on page 14): 
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Both social and environmental issues raised by Indigenous groups were considered and addressed through the NEB 
review process. The 157 conditions recommended by the NEB will require Trans Mountain to implement all 
commitments it made through the review process, and further implement mitigation measures for impacts that might 
otherwise occur to people and the environment, including in relation to air quality and greenhouse gases; water quality; 
soil, vegetation and wetlands; wildlife and wildlife habitat; fish and fish habitat; and marine mammals. Several of the 
conditions specifically address Aboriginal interests, such as requiring the proponent to continue reporting on the 
availability and findings of traditional use studies, hiring of Aboriginal monitors during construction, and ongoing filing 
of Aboriginal engagement reports. There are also specific conditions tied to concerns by the Coldwater Indian Band and 
Stó:l? Collective. 

With respect to rights associated with subsection 35(1) of the Constitution Act, 1982, the Board concluded that, having 
considered all the evidence submitted in this proceeding, the consultation undertaken with Aboriginal groups, the 
impacts on Aboriginal interests, the proposed mitigation measures, including conditions, to minimize adverse impacts 
on Aboriginal interests, and Board imposed requirements for ongoing consultation, it was satisfied that the Board’s 
recommendation and decisions with respect to the Project are consistent with subsection 35(1) of the Constitution Act, 
1982. 

 
131      These paragraphs may shed light on what the Governor in Council had in mind when it approved the Project: 
submissions at the hearing before the panel in these consolidated applications will be required on that. Contextual materials 
such as the explanatory note may shed light on what was considered by the Governor in Council: New Brunswick 
Broadcasting Co. v. Canadian Radio-Television & Telecommunications Commission, [1984] 2 F.C. 410, 13 D.L.R. (4th) 77 
(Fed. C.A.). 
 
132      In this regard, I note that none of the parties in their notices of application or in their affidavits has alleged bad faith 
in the sense that an explanatory note or any preambles or factual statements cannot be taken as true. Statements such as these 
often enjoy a rebuttable presumption of regularity and as best as I can tell no evidence has yet emerged that would suggest 
otherwise: see Irvine v. Canada (Restrictive Trade Practices Commission), [1987] 1 S.C.R. 181, 41 D.L.R. (4th) 429 (S.C.C.) 
at para. 38 and authorities cited therein; I.B.E.W., Local 894 v. Ellis-Don Ltd., [2001] 1 S.C.R. 221, 194 D.L.R. (4th) 385 
(S.C.C.). 
 
133      As well, it is apparent from these paragraphs in the explanatory note that the Governor in Council was aware of the 
proceedings before the National Energy Board and its Report. Just how aware is a matter on which submissions should be 
made to the panel in these consolidated applications. 
 
134      Also of possible significance are an Amending Order to National Energy Board Order CPCN OC-49 and an 
Amending Order to Certificate of Public Convenience and Necessity OC-2 that the Governor in Council approved: Canada 
Gazette, vol. 150, no. 50, December 10, 2016 at pp. 23-247 and 248-501. These documents point to a body of information 
that must have been before the Governor in Council. Just what information is a matter on which submissions should be made 
to the panel in these consolidated applications. 
 
135      Mr. Gardiner’s first affidavit points to other evidence of consultation before the Order in Council was made but 
whether this was considered directly or indirectly by the Governor in Council is unclear based on the material before the 
Court on this motion. His affidavit also points to post-Order in Council consultations. I have discussed the possible relevance 
of this evidence elsewhere: Tsleil-Waututh Nation v. Canada (Attorney General), 2017 FCA 116 (F.C.A.). 
 
136      There is now also the supplementary affidavit from Mr. Gardiner that corrects certain mistakes in his original 
affidavit and that adds additional information about consultative activities. Whether any of this was considered directly or 
indirectly by the Governor in Council is unclear based on the material before the Court on this motion. 
 
137      In various places in its submissions, the Tsleil-Waututh Nation appears to misunderstand the limits of Rule 317. For 
example, it appears to be under the misapprehension that Rule 317 can be used to access documents held by government 
departments other than the Governor in Council. For the reasons explained above, this is not so. 
 
138      Overall, I am not persuaded at this time that, aside from its section 39 certificate, Canada has withheld information 
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responsive to the Rule 317 request that must be produced. This can be tested by the Tsleil-Waututh Nation on 
cross-examination. 
 
139      The Tsleil-Waututh Nation suggests that the fact that the Attorney General has adduced a supplementary affidavit 
from Mr. Gardiner to fix errors and omissions in disclosure shows that it and others have not taken care in the disclosure 
process both under Rule 317 and overall. This submission overlooks the scope and complexity of these proceedings. 
Although it is not desirable, at the best of times mistakes can be made. I believe that the offering of the supplementary 
affidavit shows that the Attorney General and her lawyers are cognizant of their ethical responsibilities and their 
responsibilities as officers of the Court and have stressed the importance of disclosure to those that hold documents. The 
evidence disclosed by the supplementary affidavit does not suggest to me otherwise. Below, at para. 151 of these reasons, I 
refer to a further commitment the Attorney General has made concerning disclosure. I conclude that the Attorney General is 
taking steps on an ongoing basis to ensure that any disclosure she is required to give is complete and accurate. 
 
140      By itself, this is not at all dispositive of the Tsleil-Waututh Nation’s motion for enforcement of its Rule 317 request. 
But it affords the Court some comfort that a genuine effort has been made to ensure that, despite the section 39 certificate, the 
material responsive to the Rule 317 request has been produced. 
 
141      Under para. 7(3)(b) of this Court’s Order of March 9, 2017, the Attorney General was obligated to produce 
“documents before the Governor in Council leading up to its determination.” By necessary implication, this was subject to 
section 39 of the Canada Evidence Act if a certificate were to be filed. The Court is not satisfied on the evidence before it that 
the Attorney General has breached this Order. 
 
142      To the extent that material supplied by the Tsleil-Waututh Nation was not placed before the Governor in Council, 
counsel can make submissions to the panel hearing these consolidated applications. To the extent that the material was 
considered by others in various Ministries and only summaries provided to the Governor in Council, the sufficiency of that is 
a matter for argument before the panel hearing these consolidated applications. 
 
(7) The Tsleil-Waututh Nation’s request for production of evidence from Canada 
 

143      As mentioned, I am not persuaded that there is any evidence that has been improperly withheld under Rule 317. But, 
as I have explained, except in the rare circumstance explained above, Rule 317 allows for the obtaining of only materials 
relevant to the judicial review that were in the possession of the administrative decision-maker and that it relied upon in 
making the decision. 
 
144      Here, more materials — materials not obtainable under Rule 317 — are potentially relevant. As mentioned, quite 
aside from what the Governor in Council had before it to support the reasonableness of its decision, if the duty to consult has 
not been complied with overall, the decision of the Governor in Council (i.e., its Order in Council) cannot stand. Thus, 
evidence other than that which was before the Governor in Council is relevant to this ground of review. This evidence is what 
I have called exceptional evidence. 
 
145      In this case, should the Court make an order requiring Canada to produce more evidence, including exceptional 
evidence? The Tsleil-Waututh Nation asks for just that. As mentioned, it seeks documents relevant to the grounds it has 
raised relating to the overall adequacy of Canada’s consultation with it concerning the Project. 
 
146      In my view, on the material before me, such an order should not be made. 
 
147      First, to some extent, the Tsleil-Waututh Nation appears to be suggesting in its submissions that Rule 317 can be used 
to get exceptional evidence. As discussed, except for the rare situation described in paragraph 116, above, it cannot. 
 
148      Next, there is no such thing as a “production order” for exceptional evidence under the Federal Courts Rules. As I 
have explained above, exceptional evidence may be obtained through cross-examination, by adducing an affidavit from a 
witness (which the Indigenous applicants have done), by a motion under Rule 41 or by converting the applications to actions 
under section 18.4(2) and section 28(2) of the Federal Courts Act. 
 

AR5244

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280347933&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I26ef8742f43b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280347933&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I26ef8742f43b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280359246&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I949cfff4f46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280359246&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I949cfff4f46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280347933&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I26ef8742f43b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280347933&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I26ef8742f43b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280347933&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I26ef8742f43b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280730374&pubNum=135382&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I8ed0851bf4d211d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329715&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=Icfdff4cdf44211d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA66CC8FE72B022CE0540010E03EEFE0
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280330343&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=Idba31abdf42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_AA762D76E3B620B2E0540010E03EEFE0


Tsleil-Waututh Nation v. Canada (Attorney General), 2017 CAF 128, 2017 FCA 128,...  
2017 CAF 128, 2017 FCA 128, 2017 CarswellNat 2708, 2017 CarswellNat 6822... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 21 

 

149      Even if the Tsleil-Waututh Nation were to pursue these methods by motion at this time, I would dismiss the motion. 
 
150      I understand that cross-examinations of Mr. Gardiner are about to be conducted. Plenty of exceptional evidence, if 
admissible, may be obtained in that way. 
 
151      Further, the Attorney General has made the following commitment: 

...Canada is willing to informally assist [Tsleil-Waututh Nation] in obtaining relevant consultation documents that may, 
by inadvertence, have been omitted from the affidavit and supplementary affidavit of Timothy Gardiner. Should 
[Tsleil-Waututh Nation] (or any other applicant) be aware of any such documents, counsel for Canada would welcome 
being advised as soon as possible in light of the impending deadline for completion of cross-examinations on affidavits. 

 
152      As well, I am not persuaded at this time that there is exceptional evidence that cannot be had as a result of 
cross-examination. The Attorney General has filed evidence from Mr. Gardiner that relates to Canada’s consultative activities 
both before and after the Order in Council was made. This falls into the category of exceptional evidence. The Indigenous 
applicants have filed evidence about their consultative activities and Canada’s consideration or non-consideration of things 
put to it and its responses or non-responses. All of this is also exceptional evidence going to the overall issue of the duty to 
consult. 
 
153      The Tsleil-Waututh Nation complains that Canada has not produced all of its evidence concerning its consideration of 
things put to it by the Indigenous applicants. One answer to that is that gaps in evidence do not always call for production 
orders. If there are gaps in the evidence Canada may suffer for that if, on the law and the state of the imperfect evidentiary 
record, it deserves to. In preparing their submissions for the panel hearing these consolidated applications, the parties may 
wish to consider when the Court can draw adverse inferences from missing evidence: see, e.g., Pfizer Canada Inc. v. Teva 
Canada Ltd., 2016 FCA 161, 400 D.L.R. (4th) 723 (F.C.A.) at paras. 169-170 and authorities cited therein. If the 
Tsleil-Waututh Nation put something important to Canada and there is a gap in the evidence concerning what Canada did in 
reaction to it, Canada may have to explain the gap. Absent evidence of Canada’s reaction, the panel may be driven to find 
that Canada did not react. As well, I have already mentioned some of the disadvantages that Canada might suffer as a result 
of its issuance of a section 39 certificate. 
 
154      It is also worth mentioning that gaps in the evidence concerning Canada’s responses do not automatically determine 
the consultation issues against Canada. Errors and omissions in fulfilment of the duty to consult and accommodate can be 
tolerated — but only to a certain point. Put another way, compliance with the duty to consult and accommodate need not be 
exacting. As this Court said in Gitxaala Nation (2016) (at paras. 182-183): 

Canada is not to be held to a standard of perfection in fulfilling its duty to consult. In this case, the subjects on which 
consultation was required were numerous, complex and dynamic, involving many parties. Sometimes in attempting to 
fulfil the duty there can be omissions, misunderstandings, accidents and mistakes. In attempting to fulfil the duty, there 
will be difficult judgment calls on which reasonable minds will differ. 

In determining whether the duty to consult has been fulfilled, “perfect satisfaction is not required,” just reasonable 
satisfaction: Ahousaht v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212, 297 D.L.R. (4th) 722, at paragraph 
54; Canada v. Long Plain First Nation, 2015 FCA 177, 388 D.L.R. (4th) 209, at paragraph 133; Yellowknives Dene 
First Nation v. Canada (Minister of Aboriginal Affairs and Northern Development), 2015 FCA 148, 474 N.R. 350, at 
paragraph 56; Clyde River (Hamlet) v. TGS-NOPEC Geophysical Co. ASA, 2015 FCA 179, 474 N.R. 96, at paragraph 
47. 

 
155      In support of its view that there are serious gaps in the evidence offered by the Attorney General, the Tsleil-Waututh 
Nation points to information requests it has made under the Access to Information Act, R.S.C. 1985, c. A-1. It has directed 
these requests to Natural Resources Canada, Transport Canada, Fisheries and Oceans Canada and Environment and Climate 
Change Canada. These departments have each asked for significant extensions of time to address the requests. Natural 
Resources Canada has sought the longest extension: 510 days. 
 

AR5245

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039081642&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280359246&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I949cfff4f46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039293933&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016421872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016421872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036903187&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036903187&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036700832&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2036944715&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280683744&pubNum=134158&originatingDoc=I526cef1fe1fe6972e0540021280d7cce&refType=IG&docFamilyGuid=I73ef8965f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Tsleil-Waututh Nation v. Canada (Attorney General), 2017 CAF 128, 2017 FCA 128,...  
2017 CAF 128, 2017 FCA 128, 2017 CarswellNat 2708, 2017 CarswellNat 6822... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 22 

 

156      However, the requests are of exceptionally broad scope and seek every last crumb of information, even information 
that has absolutely no realistic bearing on this matter. 
 
157      All four requests are similar. To illustrate their scope, here is the request addressed to Natural Resources Canada: 

Please provide: any and all information, documents, or correspondence created between August and November, 2016 
and shared between Major Projects Management Office (Natural Resources Canada) and Environment Canada, Fisheries 
and Oceans Canada, or transport Canada officials/staff in relation to Trans Mountain Expansion Project, including but 
not limited to: any meeting minutes and/or notes of representatives that attended any meetings; any draft Order in 
Council materials or information; any briefing notes that were prepared in advance of or after any meetings; and any 
correspondence, including emails in August, September, October, and November 2016 to or from Ms. Erin O’Gorman, 
Assistant Deputy Minister, Major Projects Management Office, and/or related emails in August, September, October, 
and November 2016 to or from Timothy Gardiner, Director-General — Strategic Projects Secretariat, Major Projects 
Management Office. 

Also, please provide: emails, documents and/or briefing notes related to any terms, conditions, migration measures or 
accommodation measures proposed or considered by Natural Resources Canada in relation to the Trans Mountain 
Expansion Project; any briefing notes to Minister Carr prepared by Major Projects Management Office official(s)/staff 
or the Deputy Minister of Natural Resources Canada in relation to the Governor in Council’s decision under the 
National Energy Board Act and the Canadian Environmental Assessment Act, 2012 for the trans Mountain Expansion 
Project; any briefing notes to the federal cabinet, the prime minister, or the Governor in Council prepared by Major 
Projects Management Office official(s)/staff, the Deputy Minister of Natural Resources Canada, or Minister Carr in 
relation to the Governor in Council’s decision for the Trans Mountain Expansion Project; and any briefing notes, emails 
or other documents in relation to Canada’s engagement or consultation with the Tsleil-Waututh National in relation to 
the Trans Mountain Expansion. 

 
158      No doubt, some of this information is covered by the section 39 certificate. No doubt some is already on the table. 
And no doubt more will emerge from the cross-examinations. And at some point, materiality and proportionality — not just 
bare relevance — must come to bear on the matter. 
 
159      I have mentioned Rule 3 above: the need to “secure the just, most expeditious and least expensive determination of 
every proceeding on its merits” I have also mentioned subsection 18.4(1) of the Federal Courts Act: the Parliamentary 
commandment that judicial reviews be heard and determined “without delay and in a summary way.” And there is the 
admonition of the Supreme Court of Canada in Hryniak, above. 
 
160      These concerns are significant in this case. 
 
161      Before the Court made its Order of March 9, 2017 scheduling these consolidated applications, it circulated a draft 
version of it to all parties. The draft contained the following recitals: 

AND WHEREAS it is appropriate that this Court issue an order to ensure that these proceedings are conducted in an 
orderly, fair and prompt manner; 

AND WHEREAS this Order is intended to give effect in these proceedings to the principles set out in Rule 3 of the 
Federal Courts Rules, SOR/98-106, which provides that proceedings are to be conducted in a manner that secures the 
just, most expeditious and least expensive determination of every proceeding on its merits; 

. . . . . 
AND WHEREAS concerning the issue of scheduling: 

(a) without expressing any prejudgment on the matter, a report, an Order in Council and a Certificate have been 
made under the purported authority of legislation advancing the public interest and themselves have been made in 
the public interest, and all have effect until set aside; further, owing to the substantial interests of all parties in these 
proceedings, the proceedings should be prosecuted promptly; therefore, delays in the prosecution of these 
consolidated matters must be minimized; 
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(b) therefore, this Court shall set a schedule for the prompt and orderly advancement of these consolidated 
proceedings and the schedule will be amended only if absolutely necessary; 

 
162      No party took issue with these recitals. 
 
163      The Order of March 9, 2017 also scheduled the proceedings on an expedited basis up until the filing of the overall 
electronic record and the memoranda of fact and law. Here again, the schedule was circulated in advance and no objections 
were received. By direction on May 29, 2017, this Court sought the parties’ input on a schedule it suggested for the rest of the 
proceedings and for the date of the hearing. Except for minor modifications, the parties accepted the proposed schedule. 
 
164      And in their submissions on these motions, all parties urged the Court to rule now on the motions so the schedule is 
not disrupted. 
 
165      For all these reasons, this Court will not delay or adjourn these consolidated applications so that every last crumb of 
information sought by the information requests, no matter how microscopic, can be gathered. Nor did I take any party to 
suggest seriously that this should happen. 
 
166      The paramount consideration for this Court is whether the state of the evidence is such that the spectre of 
immunization of public decision-making looms. I am not persuaded of this here. Even without having the benefit of the 
transcripts of cross-examinations and exhibits from the cross-examinations before me, I can conclude that the evidentiary 
record here is as great or greater than that which was before the Court in Gitxaala Nation (2016). In Gitxaala Nation (2016), 
faced with substantially similar arguments put by the Indigenous applicants, this Court was able to conduct a very meaningful 
review, one that was cognizant of the gaps in the evidentiary record and one that resulted in the quashing of the Governor in 
Council’s Order in Council. 
 
167      Overall, this Court is satisfied that the record before it, including the exceptional evidence, will be sufficient and any 
gaps can be properly assessed and evaluated. This Court is not persuaded that its assistance is needed to augment the 
evidentiary record before the reviewing court at this time. 
 
168      As the parties enter the cross-examination phase of this litigation, it goes without saying that the Court continues to 
stand ready to continue to facilitate the parties’ progress towards a just, most expeditious and least expensive determination 
of these consolidated applications on their merits. 
 
E. Disposition 
 

169      The motion of the Attorney General shall be granted. The supplementary affidavit of Mr. Gardiner shall be admitted 
into the Electronic Record but the Attorney General shall first remove the portions that the parties agree are irrelevant. Costs 
in the cause. 
 
170      The motion of the Tsleil-Waututh Nation is dismissed. Costs in the cause. 
 

First Nation’s motion dismissed; Crown’s motion dismissed. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
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S.C. 2014, c. 5 L.C. 2014, ch. 5

An Act respecting the election and term of
office of chiefs and councillors of certain
First Nations and the composition of council
of those First Nations

Loi concernant l’élection et le mandat des
chefs et des conseillers de certaines
premières nations et la composition de leurs
conseils respectifs

[Assented to 11th April 2014] [Sanctionnée le 11 avril 2014]

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the First Nations Elections
Act.

1 Loi sur les élections au sein de premières nations.

Interpretation Définitions

Definitions Définitions

2 The following definitions apply in this Act.

council has the meaning assigned by the definition
council of the band in subsection 2(1) of the Indian Act.
(conseil)

deputy electoral officer means a person so appointed
in accordance with the regulations. (président d’élec-
tion adjoint)

election means the election of the chief and councillors
of a participating First Nation, including by way of a by-
election. (élection)

elector means a person who is registered on a Band List,
as defined in subsection 2(1) of the Indian Act, and

(a) in relation to an election, is 18 years of age or older
on the day of the election;

(b) in relation to a petition to remove from office a
chief or councillor, was 18 years of age or older on the
day of the election of that chief or councillor;

2 Les définitions qui suivent s’appliquent à la présente
loi.

assemblée de mise en candidature Assemblée visant
la présentation de candidatures relativement à une élec-
tion. (nomination meeting)

bulletin de vote postal Bulletin de vote envoyé par la
poste à l’électeur ou autrement remis à celui-ci ailleurs
qu’au bureau de scrutin. (mail-in ballot)

conseil Conseil de la bande au sens du paragraphe 2(1)
de la Loi sur les Indiens. (council)

électeur Personne inscrite sur une liste de bande au
sens du paragraphe 2(1) de la Loi sur les Indiens et âgée
de dix-huit ans ou plus :

a) s’agissant d’une élection, à la date de cette élection;

b) s’agissant d’une pétition visant la révocation d’un
chef ou d’un conseiller, à la date de l’élection de ce
chef ou de ce conseiller;

c) s’agissant de la présentation de candidature visée à
l’article 9, à la date de cette présentation;
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(c) in relation to a nomination referred to in section 9,
is 18 years of age or older on the day of the
nomination; or

(d) in relation to a vote on a proposed community
election code referred to in paragraph 42(1)(b), is 18
years of age or older on the day of the vote. (électeur)

electoral officer means a person so appointed in accor-
dance with the regulations. (président d’élection)

First Nation has the meaning assigned by the definition
band in subsection 2(1) of the Indian Act. (première
nation)

mail-in ballot means a ballot that is sent to an elector by
mail or otherwise provided to an elector other than at a
polling station. (bulletin de vote postal)

member, in relation to a participating First Nation,
means a person whose name appears, or who is entitled
to have their name appear, on the Band List maintained
for that First Nation under section 8 of the Indian Act.
(membre)

Minister means the Minister of Indigenous Services.
(ministre)

nomination meeting means a meeting held for the pur-
pose of nominating candidates for an election. (assem-
blée de mise en candidature)

participating First Nation means a First Nation that is
named in the schedule. (première nation participante)

reserve has the same meaning as in subsection 2(1) of
the Indian Act. (réserve)
2014, c. 5, s. 2; 2019, c. 29, s. 375.

d) s’agissant du vote sur le projet de code électoral vi-
sé à l’alinéa 42(1)b), à la date de sa tenue. (elector)

élection Élection du chef et des conseillers d’une pre-
mière nation participante, notamment dans le cadre
d’une élection partielle. (election)

membre Relativement à une première nation partici-
pante, personne dont le nom figure sur la liste de bande
tenue pour cette première nation en application de l’ar-
ticle 8 de la Loi sur les Indiens, ou qui a droit à ce que
son nom y figure. (member)

ministre Le ministre des Services aux Autochtones.
(Minister)

première nation Bande au sens du paragraphe 2(1) de
la Loi sur les Indiens. (First Nation)

première nation participante Première nation dont le
nom figure à l’annexe. (participating First Nation)

président d’élection La personne nommée à ce titre en
conformité avec les règlements. (electoral officer)

président d’élection adjoint La personne nommée à ce
titre en conformité avec les règlements. (deputy elec-
toral officer)

réserve S’entend au sens du paragraphe 2(1) de la Loi
sur les Indiens. (reserve)
2014, ch. 5, art. 2; 2019, ch. 29, art. 375.

Adding to the Schedule Ajout à l’annexe

Order Arrêté

3 (1) The Minister may, by order, add the name of a
First Nation to the schedule if

(a) that First Nation’s council has provided to the
Minister a resolution requesting that the First Nation
be added to the schedule;

(b) the Minister is satisfied that a protracted leader-
ship dispute has significantly compromised gover-
nance of that First Nation; or

(c) the Governor in Council has set aside an election
of the Chief and councillors of that First Nation under

3 (1) Le ministre peut, par arrêté, ajouter le nom d’une
première nation à l’annexe dans les cas suivants :

a) le conseil de la première nation visée lui fournit
une résolution dans laquelle il lui en fait la demande;

b) il est convaincu qu’un conflit prolongé lié à la di-
rection de la première nation a sérieusement compro-
mis la gouvernance de celle-ci;

c) le gouverneur en conseil a rejeté l’élection du chef
ou d’un des conseillers de cette première nation en
vertu de l’article 79 de la Loi sur les Indiens sur la foi
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section 79 of the Indian Act on a report of the Minister
that there was corrupt practice in connection with that
election.

du rapport du ministre établissant qu’il y a eu des ma-
nœuvres frauduleuses à l’égard de cette élection.

Contents of the order Contenu de l’arrêté

(2) The order must specify the date of the first election
for the First Nation in respect of which the order is made.

(2) L’arrêté fixe, pour la première nation visée, la date de
la première élection.

Effect of order on term of office Effet sur le mandat

(3) The chief and councillors of a First Nation in respect
of which an order is made who hold office on the day on
which the order is made continue to hold office until the
day of the first election and cease to hold office on that
day.

(3) Le chef et les conseillers de la première nation visée
par l’arrêté qui sont en poste à la date de la prise de l’ar-
rêté le demeurent jusqu’à la date de la première élection
et cessent de l’être à cette date.

Exception Exception

(4) Subsection 7(1) does not apply to the council that is
in office on the day on which the order is made.

(4) Le paragraphe 7(1) ne s’applique pas au conseil en
place à la date de la prise de l’arrêté.

Change of name Changement de nom

4 In the event of a change to the name of a participating
First Nation, the Minister may, by order, amend the
schedule to reflect the change.

4 Le ministre peut, par arrêté, apporter à l’annexe les
modifications appropriées à la suite du changement de
nom d’une première nation participante.

Election Dates Dates des élections

First election Première élection

5 The date of a first election must not be later than,

(a) in the case of a First Nation whose name is added
to the schedule under paragraph 3(1)(a),

(i) the day on which, but for the making of the Min-
ister’s order, the term of office of its chief and coun-
cillors would have expired, or

(ii) if that First Nation’s council has requested in
their resolution the establishment of a common
election date with five or more other First Nations
whose councils have made a similar request, one
year after the earliest day on which, but for the or-
der, the term of office of the chief and councillors of
any one of those First Nations would have expired;
and

(b) in the case of a First Nation whose name is added
to the schedule under paragraph 3(1)(b) or (c), six
months after the day on which the order is made.

5 La date de la première élection ne peut être posté-
rieure à la date suivante, selon le cas :

a) s’agissant d’une première nation dont le nom est
ajouté à l’annexe en vertu de l’alinéa 3(1)a) :

(i) soit la date à laquelle, n’eût été la prise de l’arrê-
té, le mandat de son chef et de ses conseillers aurait
pris fin,

(ii) soit, s’agissant d’une première nation dont le
conseil a demandé dans sa résolution que la date de
la première élection soit la même que celle d’au
moins cinq autres premières nations dont le conseil
a présenté une demande semblable, la date qui suit
d’un an la date la plus rapprochée à laquelle, n’eût
été la prise de l’arrêté, le mandat du chef et des
conseillers de l’une de ces premières nations aurait
pris fin;

b) s’agissant d’une première nation dont le nom est
ajouté à l’annexe en vertu des alinéas 3(1)b) ou c), la
date qui suit de six mois la prise de l’arrêté.
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Subsequent elections Élections subséquentes

6 Subsequent elections, other than by-elections, must be
held within the period of 30 days before the day on which
the term of office of the incumbent chief and councillors
expires.

6 Les élections subséquentes, autres que partielles, sont
tenues dans les trente jours précédant la date à laquelle
prend fin le mandat du chef et des conseillers en poste.

Council Conseil

Composition Composition

7 (1) The council of a participating First Nation is to
consist of one chief and, for every 100 members of that
First Nation, one councillor, but the number of council-
lors is not to be less than two or more than 12.

7 (1) Le conseil d’une première nation participante se
compose d’un chef, ainsi que d’au moins deux et d’au
plus douze conseillers, à raison d’un conseiller pour cent
membres de la première nation.

Reduction — number of councillors Réduction du nombre de postes de conseiller

(2) Despite subsection (1), the council may, by resolu-
tion, reduce the number of councillor positions but to not
less than two. The reduction is applicable as of the next
election that is not a by-election.

(2) Malgré le paragraphe (1), le conseil peut, par résolu-
tion, réduire le nombre de postes de conseiller sans tou-
tefois aller en deçà de deux; la réduction s’applique à
compter de l’élection suivante qui n’est pas une élection
partielle.

Statutory Instruments Act Loi sur les textes réglementaires
8 The resolution referred to in subsection 7(2) is not
subject to the Statutory Instruments Act.

8 La résolution visée au paragraphe 7(2) n’est pas assu-
jettie à la Loi sur les textes réglementaires.

Candidates Candidats

Eligibility Éligibilité

9 (1) Only an elector of a participating First Nation is el-
igible to be nominated as a candidate for the position of
chief or councillor of that First Nation.

9 (1) Seul l’électeur d’une première nation participante
peut être présenté comme candidat au poste de chef ou à
un poste de conseiller de cette première nation.

Limitation Limite

(2) An elector is not to be nominated as a candidate for
the position of chief and the position of councillor in the
same election.

(2) Sa candidature ne peut toutefois être présentée que
pour un seul de ces postes lors de la même élection.

Nomination Présentation

(3) An elector becomes a candidate only if

(a) their nomination is moved and seconded, in the
manner prescribed by regulation, by other electors of
the First Nation;

(b) they provide their consent to be a candidate; and

(c) the fee imposed on them under section 11, if any,
is remitted.

(3) Il ne devient candidat que lorsque les conditions sui-
vantes sont réunies :

a) sa candidature est présentée et appuyée, selon les
modalités réglementaires, par des électeurs de la pre-
mière nation visée;

b) il consent à devenir candidat;

c) la caution imposée, le cas échéant, en vertu de l’ar-
ticle 11 est versée.
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Limitation Limite

(4) An elector must not nominate more than one candi-
date for each position to be filled.

(4) Un électeur ne peut présenter plus d’une candidature
par poste à combler.

Prohibition Interdiction

10 A person must not, in connection with an election,
consent to be a candidate knowing that they are not eligi-
ble to be a candidate.

10 Nul ne peut, relativement à une élection, consentir à
devenir candidat, sachant qu’il est inhabile à l’être.

Candidacy fee Caution

11 Participating First Nations may, if authorized to do
so by regulation, impose a fee of up to $250 on each can-
didate in an election, to be refunded if the candidate re-
ceives more than five per cent of the total votes cast.

11 Si elles y sont autorisées par règlement, les premières
nations participantes peuvent imposer une caution de
250 $ ou moins pour chaque candidat à une élection;
celle-ci est remboursable si le candidat recueille plus de
cinq pour cent des suffrages.

Prohibition Interdictions

12 A person must not, in connection with an election,

(a) by intimidation or duress, attempt to influence an-
other person to

(i) nominate or refrain from nominating a particu-
lar candidate,

(ii) accept or decline a nomination, or

(iii) withdraw as a candidate;

(b) act, or incite another person to act, in a disorderly
manner, with the intention of disrupting the conduct
of a nomination meeting; or

(c) knowingly publish a false statement that a candi-
date is withdrawing or has withdrawn their candidacy.

12 Nul ne peut, relativement à une élection :

a) par intimidation ou par la contrainte, inciter une
autre personne :

(i) à présenter une candidature ou à s’abstenir d’en
présenter une,

(ii) à accepter ou à décliner sa mise en candidature,

(iii) à retirer sa candidature;

b) agir d’une manière désordonnée ou inciter une
autre personne à agir ainsi, dans l’intention de pertur-
ber la conduite d’une assemblée de mise en candida-
ture;

c) publier sciemment une fausse déclaration selon la-
quelle un candidat se désisterait ou se serait désisté.

Order to leave Ordre de quitter

13 (1) An electoral officer or deputy electoral officer
may order a person to leave a nomination meeting if the
person is committing an offence under this Act that
threatens the maintenance of order at the meeting, or if
the officer believes on reasonable grounds that the per-
son has done so.

13 (1) Le président d’élection ou le président d’élection
adjoint peut ordonner à une personne de quitter le lieu
d’une assemblée de mise en candidature si cette per-
sonne commet une infraction à la présente loi qui me-
nace l’ordre public dans ce lieu ou s’il a des motifs raison-
nables de croire qu’elle a commis une telle infraction.

Obligation Devoir d’obéir

(2) A person to whom an order is given under subsection
(1) must obey it without delay.

(2) La personne visée par l’ordre d’expulsion doit y obéir
sans délai.

Ballots Bulletins de vote

Prohibition Interdictions

14 A person must not, in connection with an election, 14 Nul ne peut, relativement à une élection :
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(a) provide a false name in order to obtain a ballot;

(b) possess a ballot that was not provided to them in
accordance with the regulations;

(c) purchase a mail-in ballot that was issued to anoth-
er person;

(d) sell or give away a mail-in ballot; or

(e) print or reproduce a ballot with the intention that
the print or reproduction be used as a genuine ballot,
unless that person is authorized to do so under the
regulations.

a) demander un bulletin de vote sous un faux nom;

b) avoir en sa possession un bulletin de vote qui ne lui
a pas été fourni en conformité avec les règlements;

c) acheter le bulletin de vote postal d’une autre per-
sonne;

d) vendre ou donner un bulletin de vote postal;

e) sauf s’il y est autorisé par règlement, imprimer ou
reproduire un bulletin de vote dans l’intention que
l’impression ou la reproduction soit utilisée comme
bulletin authentique.

Voting Exercice du droit de vote

Elector entitled to vote Droit de vote

15 (1) Subject to subsection (2), only an elector of a par-
ticipating First Nation is entitled to vote in an election
held by that First Nation.

15 (1) Sous réserve du paragraphe (2), seul l’électeur
d’une première nation participante est habile à voter à
chaque élection de celle-ci.

Exception Exception

(2) An elector who is appointed as the electoral officer in
respect of an election is not entitled to vote in that elec-
tion.

(2) L’électeur qui est nommé président d’élection est in-
habile à voter à l’élection à laquelle il est affecté.

Prohibition — any person Interdictions générales

16 A person must not, in connection with an election,

(a) vote or attempt to vote knowing that they are not
entitled to vote;

(b) attempt to influence another person to vote know-
ing that the other person is not entitled to do so;

(c) knowingly use a forged ballot;

(d) put a ballot into a ballot box knowing that they are
not authorized to do so under the regulations;

(e) by intimidation or duress, attempt to influence an-
other person to vote or refrain from voting or to vote
or refrain from voting for a particular candidate; or

(f) offer money, goods, employment or other valuable
consideration in an attempt to influence an elector to
vote or refrain from voting or to vote or refrain from
voting for a particular candidate.

16 Nul ne peut, relativement à une élection :

a) voter ou tenter de voter sachant qu’il est inhabile à
voter;

b) inciter une autre personne à voter sachant que
celle-ci est inhabile à voter;

c) faire sciemment usage d’un faux bulletin de vote;

d) déposer dans une urne un bulletin de vote sachant
qu’il n’y est pas autorisé par règlement;

e) par intimidation ou par la contrainte, inciter une
autre personne à voter ou à s’abstenir de voter, ou en-
core à voter ou à s’abstenir de voter pour un candidat
donné;

f) offrir de l’argent, des biens, un emploi ou toute
autre contrepartie valable en vue d’inciter un électeur
à voter ou à s’abstenir de voter, ou encore à voter ou à
s’abstenir de voter pour un candidat donné.

Prohibition — elector Interdictions visant l’électeur

17 An elector must not, in connection with an election, 17 Nul électeur ne peut, relativement à une élection :
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(a) intentionally vote more than once in respect of any
given position of chief or councillor; or

(b) accept or agree to accept money, goods, employ-
ment or other valuable consideration to vote or refrain
from voting or to vote or refrain from voting for a par-
ticular candidate.

a) voter intentionnellement plus d’une fois à l’égard
de chacun des postes de chef ou de conseiller;

b) accepter ou convenir d’accepter de l’argent, des
biens, un emploi ou toute autre contrepartie valable
pour voter ou s’abstenir de voter, ou encore pour voter
ou s’abstenir de voter pour un candidat donné.

Secrecy of voting Vote secret

18 Voting at an election is to be conducted by secret bal-
lot.

18 Le vote à une élection se tient par scrutin secret.

Prohibition — elector Interdictions visant l’électeur

19 An elector must not, in connection with an election,

(a) show their ballot, when marked, to reveal the
name of the candidate for whom the elector has voted,
other than in accordance with the regulations; or

(b) in the polling station, openly declare for whom the
elector intends to vote or has voted.

19 Nul électeur ne peut, relativement à une élection :

a) montrer son bulletin de vote, une fois marqué,
pour révéler le nom du candidat pour lequel il a voté,
sauf en conformité avec les règlements;

b) dans un bureau de scrutin, déclarer ouvertement
en faveur de qui il a l’intention de voter ou pour qui il
a voté.

Polling Stations Bureaux de scrutin

Prohibition Interdictions

20 A person must not, in connection with an election,

(a) post or display in, or on the exterior surface of, a
polling station any campaign literature or other mate-
rial that promotes or opposes the election of a particu-
lar candidate;

(b) within hearing distance of a polling station, orally
promote or oppose the election of a candidate;

(c) in a polling station, attempt to influence an elector
to vote or refrain from voting or to vote or refrain from
voting for a particular candidate; or

(d) act, or incite another person to act, in a disorderly
manner with the intention of disrupting the conduct of
the vote in a polling station.

20 Nul ne peut, relativement à une élection :

a) afficher ou exhiber, dans un bureau de scrutin ou
sur les aires extérieures de celui-ci, du matériel de
propagande en faveur ou à l’encontre de l’élection d’un
candidat donné;

b) favoriser verbalement l’élection d’un candidat ou
s’y opposer en étant à portée de voix d’un bureau de
scrutin;

c) inciter, dans un bureau de scrutin, un électeur à vo-
ter ou à s’abstenir de voter, ou encore à voter ou à
s’abstenir de voter pour un candidat donné;

d) agir d’une manière désordonnée ou inciter une
autre personne à agir ainsi, dans l’intention de pertur-
ber le déroulement du vote dans un bureau de scrutin.

Order to leave Ordre de quitter

21 (1) An electoral officer or deputy elector officer may
order a person to leave a polling station if the person is
committing an offence under this Act that threatens the
maintenance of order at the polling station, or if the offi-
cer believes on reasonable grounds that a person has
done so.

21 (1) Le président d’élection ou le président d’élection
adjoint peut ordonner à une personne de quitter le bu-
reau de scrutin si cette personne commet une infraction à
la présente loi qui menace l’ordre public dans ce bureau
ou s’il a des motifs raisonnables de croire qu’elle a com-
mis une telle infraction.
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Obligation Devoir d’obéir

(2) A person to whom an order is given under subsection
(1) must obey it without delay.

(2) La personne visée par l’ordre d’expulsion doit y obéir
sans délai.

Prohibition Interdiction

22 A person must not, in connection with an election,
destroy, take, open or otherwise interfere with a ballot
box knowing that they are not authorized to do so under
the regulations.

22 Nul ne peut, relativement à une élection, détruire,
prendre, ouvrir ou autrement manipuler une urne sa-
chant qu’il n’y est pas autorisé par les règlements.

Awarding of Positions Attribution des postes

Chief and councillor positions Postes de chef et de conseiller

23 The chief and councillor positions of a participating
First Nation are awarded to the candidates for those po-
sitions who receive the highest number of votes.

23 Les postes de chef et de conseiller au sein d’une pre-
mière nation participante sont attribués aux candidats à
ces postes qui ont obtenu le plus grand nombre de voix.

Tied vote Égalité de voix

24 If it is not possible to award a position under section
23 because there are two or more candidates with the
same number of votes, the electoral officer must conduct
a draw to break the tie.

24 S’il est impossible d’attribuer un poste en vertu de
l’article 23 pour cause d’égalité de voix entre les candi-
dats, le président d’élection procède à un tirage au sort
pour déterminer à quel candidat le poste sera attribué.

By-Elections Élection partielle

By-elections Élection partielle

25 If the chief or a councillor of a participating First Na-
tion ceases to hold office more than three months before
the day on which their term of office would have expired
under subsection 28(1) or section 29, the council of that
First Nation may direct that a by-election be held for that
position, in accordance with the regulations.

25 Lorsque le poste de chef ou un poste de conseiller
d’une première nation participante devient vacant plus
de trois mois avant la date de la fin du mandat prévu au
paragraphe 28(1) ou à l’article 29, selon le cas, le conseil
de cette première nation peut ordonner la tenue, en
conformité avec les règlements, d’une élection partielle
pour le pourvoir.

Obstruction of Elections Entrave à la tenue d’élections

Prohibition Interdiction

26 A person must not intentionally obstruct an electoral
officer or deputy electoral officer in the performance of
their duties.

26 Nul ne peut entraver intentionnellement l’action du
président d’élection ou du président d’élection adjoint
dans l’exercice de ses attributions.

Prohibition Interdiction

27 A person must not, in a manner that this Act does not
otherwise prohibit, intentionally obstruct the conduct of
an election.

27 Nul ne peut, d’une manière qui n’est pas autrement
interdite par la présente loi, entraver intentionnellement
la tenue d’élections.
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Term of Office Mandat des élus

Term of office Mandat

28 (1) Subject to subsection (2) and section 29, the chief
and councillors of a participating First Nation hold office
for four years commencing at the expiry of the term of of-
fice of the chief and councillors that they replace.

28 (1) Sous réserve du paragraphe (2) et de l’article 29,
le mandat du chef et des conseillers d’une première na-
tion participante commence à la fin de celui du chef et
des conseillers qu’ils remplacent et dure quatre ans.

Term of office ceases Vacance

(2) A chief or councillor of a participating First Nation
ceases to hold office if

(a) they are convicted of an indictable offence and
sentenced to a term of imprisonment of more than 30
consecutive days;

(b) they are convicted of an offence under this Act;

(c) they die or resign from office;

(d) a court sets aside their election under subsection
35(1); or

(e) they are removed from office by means of a peti-
tion in accordance with the regulations.

(2) Le poste de chef ou de conseiller d’une première na-
tion participante devient vacant dans l’un ou l’autre des
cas suivants :

a) le titulaire est déclaré coupable d’un acte criminel
et a été condamné à une peine d’emprisonnement de
plus de trente jours consécutifs;

b) il est condamné pour une infraction à la présente
loi;

c) il meurt ou démissionne;

d) un tribunal invalide son élection en vertu du para-
graphe 35(1);

e) il est révoqué de son poste au moyen d’une pétition
présentée en conformité avec les règlements.

Term of office after by-election Mandat — élection partielle

29 A chief or councillor who is elected in a by-election
held under section 25 holds office commencing on the
date of their election for the remainder of the term of of-
fice that they were elected to fill.

29 Le mandat du chef ou du conseiller élu dans le cadre
d’une élection partielle tenue en vertu de l’article 25 com-
mence à la date de cette élection et prend fin à la date à
laquelle se serait terminé le mandat du chef ou du
conseiller, selon le cas, si son poste n’était pas devenu va-
cant.

Contested Elections Contestation de l’élection

Means of contestation Mode de contestation

30 The validity of the election of the chief or a councillor
of a participating First Nation may be contested only in
accordance with sections 31 to 35.

30 La validité de l’élection du chef ou d’un conseiller
d’une première nation participante ne peut être contestée
que sous le régime des articles 31 à 35.

Contestation of election Contestation

31 An elector of a participating First Nation may, by ap-
plication to a competent court, contest the election of the
chief or a councillor of that First Nation on the ground
that a contravention of a provision of this Act or the regu-
lations is likely to have affected the result.

31 Tout électeur d’une première nation participante
peut, par requête, contester devant le tribunal compétent
l’élection du chef ou d’un conseiller de cette première na-
tion pour le motif qu’une contravention à l’une des dispo-
sitions de la présente loi ou des règlements a vraisembla-
blement influé sur le résultat de l’élection.
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Time limit Délai de présentation

32 An application must be filed within 30 days after the
day on which the results of the contested election were
announced.

32 La requête en contestation doit être présentée dans
les trente jours suivant la date à laquelle les résultats de
l’élection contestée sont annoncés.

Competent courts Compétence

33 The following courts are competent courts for the
purpose of section 31:

(a) the Federal Court; and

(b) the superior court of a province in which one or
more of the participating First Nation’s reserves are
located.

33 Pour l’application de l’article 31, constituent le tribu-
nal compétent pour entendre la requête la Cour fédérale
ou la cour supérieure siégeant dans la province où se
trouve une ou plusieurs réserves de la première nation
participante en cause.

Service of application Signification

34 An application must be served by the applicant on
the electoral officer and all the candidates who partici-
pated in the contested election.

34 Le requérant signifie sa requête au président d’élec-
tion et aux candidats ayant participé à l’élection contes-
tée.

Court may set aside election Décision du tribunal

35 (1) After hearing the application, the court may, if
the ground referred to in section 31 is established, set
aside the contested election.

35 (1) Au terme de l’audition, le tribunal peut, si le mo-
tif visé à l’article 31 est établi, invalider l’élection contes-
tée.

Duties of court clerk Transmission de la décision

(2) If the court sets aside an election, the clerk of the
court must send a copy of the decision to the Minister.

(2) Lorsque le tribunal invalide une élection, le greffier
expédie un exemplaire de la décision au ministre.

Petition for Removal from Office Pétition visant la révocation du
chef ou d’un conseiller

Prohibition Interdictions

36 A person must not

(a) provide money, goods, employment or other valu-
able consideration to another person for the purpose
of obtaining their signature on a petition for the re-
moval from office of a chief or councillor of a partici-
pating First Nation; or

(b) accept money, goods, employment or other valu-
able consideration in exchange for their signature on
such a petition.

36 Nul ne peut :

a) fournir de l’argent, des biens, un emploi ou toute
autre contrepartie valable à une personne dans le but
d’obtenir sa signature sur une pétition faite en vue de
la révocation du chef ou d’un conseiller d’une pre-
mière nation participante;

b) accepter une telle contrepartie en échange de sa si-
gnature sur une telle pétition.

Offences Infractions

Offences Infractions

37 (1) Every person is guilty of an offence who contra-
venes paragraph 16(a) or (b) or 17(a), section 22 or para-
graph 36(a).

37 (1) Commet une infraction quiconque contrevient à
l’un des alinéas 16a) et b) et 17a), à l’article 22 ou à l’ali-
néa 36a).
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Offences to which an additional penalty applies Infractions auxquelles s’applique la peine
additionnelle

(2) Every person is guilty of an offence who contravenes

(a) section 10; or

(b) section 12, paragraph 14(a), (c) or (e), 16(c), (e) or
(f) or 20(d) or section 26 or 27.

(2) Commet une infraction quiconque contrevient à l’une
des dispositions suivantes :

a) l’article 10;

b) l’article 12, l’un des alinéas 14a), c) et e), 16c), e) et
f) et 20d) ou l’un des articles 26 et 27.

Offences — subsections 13(2) and 21(2) Infractions pour contravention à l’un des paragraphes
13(2) et 21(2)

(3) Every person who intentionally contravenes subsec-
tion 13(2) or 21(2) is guilty of an offence.

(3) Commet une infraction quiconque contrevient inten-
tionnellement à l’un des paragraphes 13(2) et 21(2).

Offences Infractions

38 (1) Every person is guilty of an offence who contra-
venes paragraph 16(d), 17(b), 19(b) or 36(b).

38 (1) Commet une infraction quiconque contrevient à
l’un des alinéas 16d), 17b), 19b) et 36b).

Strict liability offence Infraction de responsabilité stricte

(2) An electoral officer who fails to perform their duty
under section 24 or an electoral officer or deputy elec-
toral officer who fails to perform any of their duties un-
der the regulations is guilty of an offence.

(2) Commet une infraction le président d’élection qui
omet de s’acquitter de la fonction que lui confère l’article
24 ou le président d’élection ou président d’élection ad-
joint qui omet de s’acquitter de l’une quelconque des
fonctions que lui confèrent les règlements.

Due diligence defence Disculpation : précautions voulues

(3) A person is not to be found guilty of an offence under
subsection (2) if they establish that they exercised due
diligence to prevent the commission of the offence.

(3) Nul ne peut être déclaré coupable de l’infraction pré-
vue au paragraphe (2) s’il prouve qu’il a pris toutes les
précautions voulues pour prévenir sa perpétration.

Offences — paragraphs 14(b) and (d), 19(a) and 20(a)
to (c)

Infractions pour contravention à l’un des alinéas 14b)
et d), 19a) et 20a) à c)

(4) Every person who intentionally contravenes any of
paragraphs 14(b) and (d), 19(a) and 20(a) to (c) is guilty
of an offence.

(4) Commet une infraction quiconque contrevient inten-
tionnellement à l’un des alinéas 14b) et d), 19a) et 20a) à
c).

Penalties Peines

Dual procedure Double procédure

39 (1) Every person who is guilty of an offence under
section 37 is liable

(a) on conviction on indictment, to a fine of not more
than $5,000 or to imprisonment for a term of not more
than five years, or to both; or

(b) on summary conviction, to a fine of not more
than $2,000 or to imprisonment for a term of not more
than six months, or to both.

39 (1) Quiconque commet une infraction visée à l’article
37 est passible, sur déclaration de culpabilité :

a) par mise en accusation, d’une amende maximale de
5 000 $ et d’un emprisonnement maximal de cinq ans,
ou de l’une de ces peines;

b) par procédure sommaire, d’une amende maximale
de 2 000 $ et d’un emprisonnement maximal de six
mois, ou de l’une de ces peines.
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Summary conviction Procédure sommaire

(2) Every person who is guilty of an offence under sec-
tion 38 is liable on summary conviction to a fine of not
more than $1,000 or to imprisonment for a term of not
more than three months, or to both.

(2) Quiconque commet une infraction visée à l’article 38
est passible, sur déclaration de culpabilité par procédure
sommaire, d’une amende maximale de 1 000 $ et d’un
emprisonnement maximal de trois mois, ou de l’une de
ces peines.

Additional penalty Peine additionnelle

40 Any person who is convicted of an offence under
paragraph 37(2)(a), or any candidate who is convicted of
an offence under paragraph 37(2)(b), in addition to any
other punishment for that offence prescribed by this Act,
is not eligible to be elected as chief or councillor of a par-
ticipating First Nation during the five years after the date
of conviction.

40 Quiconque commet l’infraction visée à l’alinéa
37(2)a) ou le candidat qui commet l’infraction visée à
l’alinéa 37(2)b) est, pendant les cinq ans qui suivent sa
condamnation, en sus de toute autre peine prévue par la
présente loi à l’égard de cette infraction, inéligible au
poste de chef ou de conseiller d’une première nation par-
ticipante.

Regulations Règlements

Regulations Règlements

41 The Governor in Council may make regulations with
respect to elections, including regulations respecting

(a) the appointment, powers, duties and removal of
electoral officers and deputy electoral officers;

(b) the requirement that electoral officers be certified,
the certification process and the grounds for with-
drawing certification;

(c) the manner of identifying electors of a participat-
ing First Nation;

(d) the manner in which candidates may be nominat-
ed;

(e) the imposition, by participating First Nations, of a
fee on each candidate in accordance with section 11;

(f) the manner in which voting is to be carried out, in-
cluding

(i) permitting the electoral officer to establish
polling stations and advance polling stations,

(ii) procedures for obtaining and using mail-in bal-
lots, and

(iii) the counting of votes;

(g) the removal from office of a chief or councillor of a
participating First Nation by means of a petition, in-
cluding

(i) the percentage of electors of that First Nation
who must sign that petition, and

41 Le gouverneur en conseil peut prendre des règle-
ments régissant les élections et, notamment, des règle-
ments concernant :

a) la nomination, les attributions et la révocation des
présidents d’élection et des présidents d’élection ad-
joints;

b) l’obligation pour les présidents d’élection d’être ac-
crédités, le processus d’accréditation et les motifs pour
lesquels cette accréditation peut être retirée;

c) la façon d’identifier les électeurs d’une première
nation participante;

d) le processus de mise en candidature;

e) l’imposition par les premières nations participantes
d’une caution pour chaque candidat, en conformité
avec l’article 11;

f) le déroulement du vote, notamment :

(i) la faculté du président d’élection d’établir des
bureaux de scrutin et des bureaux de vote par anti-
cipation,

(ii) la façon d’obtenir un bulletin de vote postal et
de s’en servir,

(iii) le dépouillement des bulletins de vote;

g) la révocation du chef ou d’un conseiller d’une pre-
mière nation participante au moyen d’une pétition à
cet effet et, notamment :
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(ii) the period during which that petition is to be
filed;

(h) the holding of by-elections; and

(i) anything else that by this Act is to be prescribed.

(i) le pourcentage nécessaire d’électeurs de cette
première nation qui doivent signer la pétition,

(ii) la période au cours de laquelle la pétition doit
être présentée;

h) la tenue d’élections partielles;

i) toute mesure d’ordre réglementaire prévue par la
présente loi.

Removal from Schedule Retrait de l’annexe

Removing a participating First Nation from the
schedule

Retrait de l’annexe : nom d’une première nation
participante

42 (1) If a participating First Nation’s council has pro-
vided to the Minister a proposed community election
code and a resolution requesting that the name of that
First Nation be removed from the schedule, the Minister
may, by order, remove the name from the schedule if

(a) the code establishes a procedure for its amend-
ment;

(b) the code and the request were approved by a ma-
jority of the votes cast in a secret vote in which a ma-
jority of the electors of that First Nation participated;

(c) the code has been published by that First Nation
on a website maintained by or for it or in the First Na-
tions Gazette; and

(d) there are no outstanding charges under this Act
against any member of that First Nation.

42 (1) Si le conseil d’une première nation participante
lui fournit un projet de code électoral communautaire,
ainsi qu’une résolution dans laquelle il lui demande de
radier de l’annexe le nom de cette première nation, le mi-
nistre peut, par arrêté, radier ce nom de l’annexe si, à la
fois :

a) le projet de code prévoit une procédure permettant
de le modifier;

b) la demande et le projet de code ont reçu l’appui de
la majorité des voix exprimées lors d’un vote secret
auquel la majorité des électeurs de la première nation
ont participé;

c) le projet de code a été publié par la première nation
soit dans un site Internet qu’elle tient ou qui est tenu
pour elle, soit dans la Gazette des premières nations;

d) aucune accusation fondée sur la présente loi ne
pèse contre un membre de cette première nation.

Effective date of community election code Entrée en vigueur du code électoral communautaire

(2) The community election code comes into force on the
day on which the Minister’s order is made.

(2) Le code électoral communautaire entre en vigueur à
la date de la prise de l’arrêté.

Amendments Modifications

(3) Amendments to the community election code come
into force on the day on which they are published by the
First Nation on a website maintained by or for it or in the
First Nations Gazette.

(3) Les modifications apportées au code électoral com-
munautaire entrent en vigueur à la date de leur publica-
tion par la première nation soit dans un site Internet te-
nu par elle ou pour elle, soit dans la Gazette des
premières nations.

Statutory Instruments Act Loi sur les textes réglementaires
(4) The community election code is not subject to the
Statutory Instruments Act.

(4) Le code électoral communautaire n’est pas assujetti à
la Loi sur les textes réglementaires.
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SCHEDULE

(Sections 2 to 5 and 42)

ANNEXE

(articles 2 à 5 et 42)

Participating First Nations Premières nations participantes
1 Madawaska Maliseet First Nation

2 Micmacs of Gesgapegiag

3 English River First Nation

4 Bunibonibee Cree Nation

5 George Gordon First Nation

6 Red Pheasant First Nation

7 Pabineau First Nation

8 Membertou First Nation

9 The Key First Nation

10 Stswecemc Xgattem First Nation

11 Ashcroft Band

12 Burns Lake Band

13 Chippewas of Rama First Nation

14 Indian Island Band

15 We’koqma’q First Nation

16 Gull Bay

17 Eskasoni

18 Chippewas of Georgina Island

19 Nooaitch Indian Band

20 Musqueam Indian Band

21 Wuskwi Sipihk First Nation

22 Skownan First Nation

23 Tobique

24 Beaver First Nation

25 Canoe Lake Cree First Nation

26 Pine Creek First Nation

27 Flying Dust First Nation

28 Fishing Lake First Nation

29 Waywayseecappo First Nation

30 Mistawasis Nehiyawak

31 Birdtail Sioux First Nation

32 Tla-o-qui-aht First Nations

33 Gitwangak Band

34 Songhees Nation

35 Pic Mobert First Nation

36 Ahtahkakoop

37 Gitsegukla Band

38 Black River First Nation

39 Moose Deer Point First Nation

40 Oromocto First Nation

41 Sakimay First Nations

1 Madawaska Maliseet First Nation

2 Micmacs of Gesgapegiag

3 English River First Nation

4 Bunibonibee Cree Nation

5 Première nation George Gordon First Nation

6 Première nation Red Pheasant First Nation

7 Première nation Pabineau First Nation

8 Première Nation de Membertou

9 Première Nation Key

10 Première Nation Stswecemc Xgattem

11 Bande d’Ashcroft

12 Bande de Burns Lake

13 Première Nation des Chippewas de Rama

14 Bande d’Indian Island

15 Première Nation de Wekoqmaq

16 Gull Bay

17 Eskasoni

18 Chippewas de Georgina Island

19 Bande indienne Nooaitch

20 Bande indienne des Musqueams

21 Première Nation de Wuskwi Sipihk

22 Première Nation de Skownan

23 Tobique

24 Première Nation Beaver

25 Première Nation des Cris de Canoe Lake

26 Première Nation Pine Creek

27 Première Nation Flying Dust

28 Première Nation du lac Fishing

29 Première Nation Waywayseecappo

30 Mistawasis Nehiyawak

31 Première Nation des Sioux Birdtail

32 Premières Nations des Tlaoquiahts

33 Bande des Gitwangaks

34 Nation des Songhees

35 Première Nation Pic Mobert

36 Ahtahkakoop

37 Bande Gitsegukla

38 Première Nation Black River

39 Première Nation Moose Deer Point

40 Première Nation d’Oromocto

41 Premières Nations Sakimay
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First Nations Elections Regulations Règlement sur les élections au sein de pre-
mières nations

Interpretation Définitions et interprétation

Definitions Définitions

1 (1) The following definitions apply in these Regula-
tions.

Act means the First Nations Elections Act. (Loi)

quorum, in relation to the council of a First Nation,
means a majority of the members of the council, or five
members if the council consists of nine or more mem-
bers. (quorum)

Register number means the number assigned to a per-
son registered under section 5 of the Indian Act. (numé-
ro de registre)

1 (1) Les définitions qui suivent s’appliquent au présent
règlement.

Loi La Loi sur les élections au sein de premières nations.
(Act)

numéro de registre Le numéro assigné à une personne
inscrite au titre de l’article 5 de la Loi sur les Indiens.
(Register number)

quorum La majorité des membres du conseil d’une pre-
mière nation ou, si le conseil de la première nation
compte neuf membres ou plus, cinq membres. (quo-
rum)

Indian Act Loi sur les Indiens
(2) Unless the context otherwise requires, other words
and expressions used in these Regulations have the same
meaning as in the Indian Act.

(2) Sauf indication contraire du contexte, les autres
termes du présent règlement s’entendent au sens de la
Loi sur les Indiens.

Electoral Officer and Deputy
Electoral Officers

Nomination du président et des
adjoints

Appointment of electoral officer Président

2 (1) The council of the First Nation must, by resolu-
tion, appoint an electoral officer or, if it is not possible
for the council to form a quorum, the Minister must ap-
point an electoral officer, who

(a) has not been found guilty of an offence under the
Act within the last two years before the appointment;
and

(b) is certified in accordance with subsection (2).

2 (1) Le président d’élection est nommé par résolution
du conseil de la première nation ou, lorsque le conseil ne
peut atteindre le quorum, par le ministre, et doit satis-
faire aux exigences suivantes :

a) ne pas avoir été déclaré coupable d’une infraction à
la Loi dans les deux ans qui précèdent la nomination;

b) être accrédité conformément au paragraphe (2).

Certification Accréditation

(2) A person is certified if they successfully complete a
training program that is approved by the Minister on the
responsibilities of the electoral officer under the Act and
these Regulations.

(2) Pour être accrédité, une personne doit réussir la for-
mation, approuvée par le ministre, sur les obligations qui
incombent au président d’élection en application de la
Loi et du présent règlement.
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Revocation of certification Perte d’accréditation

(3) The certification is revoked if the electoral officer is
found guilty of an offence under the Act.

(3) S’il est déclaré coupable d’une infraction à la Loi, son
accréditation est révoquée.

Appointment of deputy electoral officer Adjoints au président d’élection

(4) The electoral officer may appoint one or more deputy
electoral officers.

(4) Il peut nommer un ou plusieurs présidents d’élection
adjoints.

Voters List Liste des électeurs

Provision of information Communication de renseignements

3 (1) At least 65 days before the day on which an elec-
tion is to be held

(a) the First Nation must provide the electoral officer
with the information set out in subsection (2), if the
First Nation holding the election has assumed control
of its own membership under section 10 of the Indian
Act; and

(b) the Registrar must provide the electoral officer
with the information set out in subsection (2), if the
Band List of the First Nation holding the election is
maintained in the Department under section 11 of the
Indian Act.

3 (1) Au moins soixante-cinq jours avant l’élection, les
renseignements visés au paragraphe (2) sont communi-
qués au président d’élection :

a) par la première nation qui tient l’élection, si celle-ci
a choisi de décider de l’appartenance à ses effectifs en
vertu de l’article 10 de la Loi sur les Indiens;

b) par le registraire, si une liste de bande est tenue au
ministère pour la première nation qui tient l’élection,
au titre de l’article 11 de la Loi sur les Indiens.

Compilation of list Liste des électeurs

(2) The electoral officer must compile a voters list that
contains the following information:

(a) the names of all electors, in alphabetical order;
and

(b) each elector’s band membership or Register num-
ber or, if the elector does not have a band membership
or Register number, their date of birth.

(2) Le président d’élection compile une liste des élec-
teurs qui contient les renseignements suivants :

a) le nom des électeurs placés en ordre alphabétique;

b) le numéro de membre de bande ou le numéro de
registre de chacun des électeurs ou, à défaut de ces nu-
méros, leur date de naissance.

Revision of list Révision

(3) The electoral officer must revise the voters list if it is
demonstrated that

(a) an elector’s name has been omitted from the list;

(b) an elector’s name is incorrectly set out in the list;
or

(c) the name of a person not entitled to vote is includ-
ed in the list.

(3) Il corrige la liste des électeurs s’il est établi que l’une
des situations suivantes existe :

a) le nom d’un électeur a été omis de la liste;

b) l’inscription du nom d’un électeur est inexacte;

c) la liste comporte le nom d’une personne inhabile à
voter.

Demonstration of omission and inclusion Preuves

(4) For the purposes of subsection (3),

(a) a person may demonstrate that an elector’s name
has been omitted from, or incorrectly set out in, the

(4) Pour l’application du paragraphe (3) :

a) il est établi que le nom d’un électeur a été omis de
la liste des électeurs ou que son inscription est
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voters list by presenting to the electoral officer written
evidence from the Registrar or from the First Nation
that the elector is in the Band List and will be at least
18 years of age on the day of the election; and

(b) a person may demonstrate that the name of a per-
son not entitled to vote has been included in the voters
list by presenting to the electoral officer written evi-
dence that that person is not in the Band List or will
not be a least 18 years of age on the day of the election.

inexacte sur présentation au président d’élection d’une
preuve écrite émanant du registraire ou de la première
nation que le nom de l’électeur est inscrit sur la liste
de bande et qu’il est âgé d’au moins dix-huit ans le
jour de l’élection;

b) il est établi qu’une personne inscrite sur la liste des
électeurs est inhabile à voter sur présentation au pré-
sident d’élection de la preuve écrite qu’elle n’est pas
inscrite sur la liste de bande ou qu’elle ne sera pas
âgée d’au moins dix-huit ans le jour de l’élection.

Addresses Électeurs hors réserve

4 (1) At least 65 days before the day on which an elec-
tion is to be held, the First Nation must provide the elec-
toral officer with a list setting out the last known postal
address and email address of each elector who does not
reside on the reserve.

4 (1) Au moins soixante-cinq jours avant l’élection, la
première nation fournit au président d’élection les der-
nières adresses postale et électronique connues de cha-
cun des électeurs qui ne résident pas dans la réserve.

Provision of electors’ names and addresses Communication de la liste des électeurs

(2) On the request of a candidate for election as chief or
councillor, the electoral officer must provide the candi-
date with a list of the names of electors and the address
of any elector who has consented to have their address
released to the candidates.

(2) Le président d’élection communique à tout candidat
à une élection au poste de chef ou de conseiller qui en fait
la demande une liste des électeurs comprenant le nom
des électeurs ainsi que l’adresse de ceux qui ont consenti
à la transmission de leur adresse aux candidats.

Nomination Meeting Assemblée de mise en
candidature

Notice of nomination meeting Avis de la tenue de l’assemblée

5 (1) At least 25 days before the day on which a nomina-
tion meeting is to be held, the electoral officer must

(a) post a notice of the nomination meeting and a list
of the names of electors in one conspicuous place on
the reserve; and

(b) send by mail and email a notice of the nomination
meeting, a voter declaration form and a form on which
the elector may request a mail-in ballot to the address-
es provided under subsection 4(1).

5 (1) Au moins vingt-cinq jours avant l’assemblée de
mise en candidature, le président d’élection :

a) affiche, à un endroit bien en vue dans la réserve, un
avis de la tenue de l’assemblée et une liste des élec-
teurs;

b) envoie par la poste et par courrier électronique,
aux adresses fournies au titre du paragraphe 4(1), un
avis de la tenue de l’assemblée de mise en candida-
ture, le formulaire de déclaration d’identité et le for-
mulaire de demande de bulletin de vote postal.

Content of notice Contenu de l’avis

(2) A notice of a nomination meeting must contain the
following information:

(a) the date, time, duration and location of the nomi-
nation meeting;

(b) the number of positions to be filled;

(2) L’avis d’assemblée de mise en candidature contient
les renseignements suivants :

a) la date, l’heure, la durée et le lieu de l’assemblée;

b) le nombre de postes à pourvoir;

c) la description des modalités de présentation et
d’appui des candidatures;
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(c) a description of the manner in which an elector
can nominate a candidate or second the nomination of
a candidate;

(d) a statement that an elector must not nominate
more than one candidate for each position to be filled
in accordance with subsection 9(4) of the Act;

(e) the date on which the election is to be held and the
location and hours of operation of each polling sta-
tion;

(f) the date on which any advance poll will be held
and the location and hours of operation of each ad-
vance polling station;

(g) the electoral officer’s name, phone number, fax
number, postal address and email address;

(h) a statement that the elector may permit the elec-
toral officer to release their address to the candidates;

(i) a statement that, if the elector wants to receive a
mail-in ballot, they must make a written request to the
electoral officer;

(j) if the council of the First Nation has, by resolution,
imposed a candidacy fee under section 8, a statement
that sets out the fee to be paid by each candidate; and

(k) a statement that a nominee who wishes to become
a candidate must remit to the electoral officer or
deputy electoral officer, by 6 p.m. on the third day fol-
lowing the day on which the nomination meeting clos-
es,

(i) a signed declaration accepting the nomination
and attesting to their eligibility to be a candidate
under the Act, and

(ii) any applicable candidacy fee, in the form of
cash, certified cheque, money order or electronic
transfer payable to the electoral officer.

d) une mention indiquant que l’électeur ne peut pré-
senter plus d’une candidature par poste à pourvoir
conformément au paragraphe 9(4) de la Loi;

e) la date de l’élection, l’emplacement des bureaux de
vote et les heures d’ouverture de ceux-ci;

f) la date de la tenue du vote par anticipation, l’empla-
cement des bureaux de vote et les heures d’ouverture
de ceux-ci;

g) le nom, les numéros de téléphone et de télécopieur
et les adresses postale et électronique du président
d’élection;

h) une mention indiquant que l’électeur peut autori-
ser le président d’élection à communiquer son adresse
aux candidats;

i) une mention indiquant que l’électeur qui désire re-
cevoir un bulletin de vote postal doit en faire la de-
mande écrite au président d’élection;

j) si le conseil de la première nation a, par résolution,
imposé une caution pour les candidats en vertu de
l’article 8, une mention indiquant le montant fixé pour
celle-ci;

k) une mention indiquant que la personne mise en
candidature doit, pour devenir candidate, remettre au
président d’élection ou au président d’élection adjoint
au plus tard à dix-huit heures le troisième jour suivant
la date de clôture de l’assemblée de mise en candida-
ture :

(i) une déclaration signée par elle attestant qu’elle
consent à devenir candidate et qu’elle est habile à
l’être en vertu de la Loi,

(ii) une caution, le cas échéant, en espèces, par
chèque certifié, mandat postal ou transfert électro-
nique libellé au nom du président d’élection.

Record of names Registre des nom et adresses

(3) The electoral officer must record the names of elec-
tors to whom a notice of the nomination meeting was
sent or delivered, the postal address and email address of
those electors and the date on which the notice was sent
or delivered.

(3) Le président d’élection tient un registre du nom et
des adresses postale et électronique des électeurs à qui
un avis d’assemblée a été envoyé ou remis ainsi que de la
date d’envoi ou de remise de cet avis.

Voter declaration form Renseignements sur la déclaration d’identité

(4) A voter declaration form must be signed by the elec-
tor and attest to the following information:

(a) the elector’s name;

(4) Le formulaire de déclaration d’identité est signé par
l’électeur et atteste les renseignements suivants :

a) le nom de l’électeur;
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(b) the name of the elector’s band and the elector’s
Register or band membership number; and

(c) the elector’s date of birth.

b) le nom de la bande à laquelle il appartient et son
numéro de membre de bande ou de registre;

c) sa date de naissance.

Witness Témoin

(5) A voter declaration form must contain the name, ad-
dress, telephone number and signature of a witness who
is at least 18 years of age and who attests to the fact that
the person completing and signing the voter declaration
form is the person whose name is set out in the form.

(5) Le formulaire de déclaration d’identité contient le
nom, l’adresse, le numéro de téléphone et la signature
d’un témoin âgé d’au moins dix-huit ans attestant que la
personne qui a rempli et signé le formulaire de déclara-
tion d’identité est celle dont le nom figure sur le formu-
laire.

Witness Témoin d’une personne incapable

(6) The voter declaration form of the elector who enlist-
ed the assistance of another person under subsection
17(2) must be signed by a witness that attests to the fact
that the elector is the person whose name is set out in the
form and that the ballot was marked in the manner di-
rected by the elector.

(6) Dans la cas d’une personne qui demande l’assistance
d’une personne pour voter en vertu du paragraphe 17(2),
la déclaration d’identité de l’électeur est signée par un té-
moin qui atteste que le bulletin de vote a été marqué se-
lon les instructions de l’électeur et que cet électeur est ce-
lui dont le nom figure sur le formulaire.

Nomination of candidates Présentation et appui de candidature

6 (1) An elector may nominate a candidate and second
the nomination of a candidate,

(a) by delivering or sending by mail, email or fax to
the electoral officer a nomination and a voter declara-
tion form; or

(b) by orally nominating the candidate or seconding
the nomination of the candidate at the nomination
meeting.

6 (1) L’électeur peut présenter et appuyer une candida-
ture :

a) soit en remettant au président d’élection ou en lui
envoyant par la poste, par courrier électronique ou par
télécopieur, la candidature qu’il veut présenter accom-
pagnée du formulaire de déclaration d’identité;

b) soit en présentant ou en appuyant le candidat ora-
lement lors de l’assemblée de mise en candidature.

Witness Témoin

(2) The witness to the elector’s signature appearing on
the voter declaration form is not to be considered a sec-
onder to the nomination.

(2) L’attestation du témoin figurant sur le formulaire de
déclaration d’identité ne constitue pas un appui à une
candidature.

Mailed nominations Candidatures non reçues

(3) Mailed nominations that are not received by the elec-
toral officer before the beginning of the nomination
meeting are void.

(3) Les candidatures envoyées par la poste qui ne sont
pas reçues par le président d’élection à l’ouverture de
l’assemblée de mise en candidature sont invalides.

Nomination meeting Assemblée de mise en candidature

7 (1) A nomination meeting for an election must be held
at least 35 days before the date of the election.

7 (1) L’assemblée de mise en candidature est tenue au
moins trente-cinq jours avant la date de l’élection.

Reading nominations Candidatures reçues

(2) At the beginning of the nomination meeting, the elec-
toral officer must read aloud the nominations that have
been received.

(2) À l’ouverture de l’assemblée, le président d’élection
lit à voix haute les candidatures qui ont été reçues.
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Two nominations Appui à une candidature

(3) If the same person receives two written nominations
for the same position, the second nomination is consid-
ered to second the first nomination.

(3) Si la candidature d’une personne à un poste a été pré-
sentée à deux reprises, la deuxième vaut appui de la pre-
mière.

Duration Durée de l’assemblée

(4) A nomination meeting must remain open for at least
three hours.

(4) L’assemblée reste ouverte durant au moins trois
heures.

Candidates Candidats

Candidacy fee Caution

8 The council of a First Nation may by resolution impose
a candidacy fee of up to $250 on every candidate for elec-
tion as chief or councillor.

8 Le conseil d’une première nation peut, par résolution,
imposer une caution d’au plus 250 $ pour chaque candi-
dat à l’élection aux postes de chef ou de conseiller.

Declaration and fee Consentement

9 (1) To become a candidate, a nominee must remit to
the electoral officer or deputy electoral officer, by 6 p.m.
on the third day following the day on which the nomina-
tion meeting closes,

(a) a signed declaration accepting the nomination for
no more than one of the positions for which they have
been nominated and attesting to their eligibility to be
a candidate under the Act; and

(b) if the council of a First Nation has passed a resolu-
tion referred to in section 8, the candidacy fee, in the
form of cash, certified cheque, money order or elec-
tronic transfer payable to the electoral officer.

9 (1) Une personne dont la candidature a été présentée
peut devenir candidate en remettant au président d’élec-
tion ou au président d’élection adjoint au plus tard à dix-
huit heures le troisième jour suivant la date de clôture de
l’assemblée de mise en candidature :

a) une déclaration signée par elle attestant qu’elle
consent à devenir candidate à l’un des postes pour le-
quel sa candidature a été présentée et qu’elle est habile
à l’être en vertu de la Loi;

b) si le conseil de la première nation a adopté la réso-
lution visée à l’article 8, la caution en espèces, par
chèque certifié, mandat postal ou transfert électro-
nique libellé au nom du président d’élection.

In trust Compte en fiducie

(2) The electoral officer must hold the candidacy fees in
trust.

(2) Le président d’élection détient les cautions en fidu-
cie.

Withdrawal of candidacy Retrait de candidature

10 (1) A candidate may withdraw their candidacy at any
time prior to the close of the polls by submitting to the
electoral officer a written declaration of withdrawal,
signed by the candidate in the presence of the electoral
officer, a justice of the peace, a notary public or a com-
missioner for oaths.

10 (1) Le candidat peut retirer sa candidature avant la
fermeture du scrutin en soumettant au président d’élec-
tion une déclaration écrite signée en présence de ce der-
nier, d’un juge de paix, d’un notaire public ou d’un com-
missaire à l’assermentation.

Death of candidate Décès

(2) A candidate who dies before the close of the polls is
considered to have withdrawn their candidacy.

(2) Le candidat qui décède avant la fermeture du scrutin
est réputé avoir retiré sa candidature.

Candidacy fee Perte de la caution

(3) A candidate who withdraws forfeits the candidacy fee
and is considered to have received no votes.

(3) Le candidat qui retire sa candidature perd sa caution
et est réputé n’avoir recueilli aucun suffrage.
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Elections Élection

Close of nomination meeting Clôture de l’assemblée de mise en candidature

11 As soon as feasible after the deadline set out in sub-
section 9(1) expires, the electoral officer must

(a) if there is only one candidate for chief, declare that
person to be elected by acclamation;

(b) if the number of candidates for councillor does not
exceed the number of positions to be filled, declare
those persons to be elected by acclamation;

(c) if there are more candidates than the number of
positions to be filled, announce that an election will be
held on the date set out in the notice referred to in
paragraph 5(2)(e); and

(d) if, after candidates have been declared elected in
accordance with paragraph (a) or (b), the number of
positions filled is less than the number of positions
that are required to be filled for the council of the First
Nation to have quorum, post and send a notice of an-
other nomination meeting in the manner described in
subsection 5(1).

11 Dès que possible après l’expiration du délai visé au
paragraphe 9(1), le président d’élection :

a) s’il n’y a qu’un seul candidat pour le poste de chef,
déclare cette personne élue par acclamation;

b) si le nombre de candidats aux postes de conseillers
n’excède pas le nombre de postes à pourvoir, déclare
ces personnes élues par acclamation;

c) si le nombre de candidats dépasse le nombre de
postes à pourvoir, annonce qu’une élection sera tenue
à la date indiquée dans l’avis visé à l’alinéa 5(2)e);

d) si, après la déclaration visée aux alinéas a) ou b), le
nombre de postes pourvus est inférieur à celui qui est
nécessaire pour que le conseil de la première nation
atteigne le quorum, affiche et envoie, conformément
au paragraphe 5(1), un avis indiquant qu’une
deuxième assemblée de mise en candidature sera te-
nue.

Notice of acclamations Candidats élus par acclamation

12 (1) If, after candidates have been elected by acclama-
tion, the number of positions filled is greater than or
equal to the number of positions that are required to be
filled for the council of the First Nation to have quorum,
the electoral officer must post in at least one conspicuous
place on the reserve, and mail to every elector who does
not reside on the reserve for whom an address was pro-
vided under subsection 4(1), a notice that sets out the
names of the persons who have been elected by acclama-
tion and states that an election will not be held.

12 (1) Lorsque les candidats sont élus par acclamation
et que le nombre de postes pourvus est égal ou supérieur
à celui qui est nécessaire pour que le conseil de la pre-
mière nation atteigne le quorum, le président d’élection
affiche à au moins un endroit bien en vue dans la réserve
un avis mentionnant le nom des personnes élues par ac-
clamation et indiquant qu’il n’y aura pas d’élection et
l’envoie par la poste à tous les électeurs qui ne résident
pas dans la réserve et pour lesquels une adresse a été
fournie en vertu du paragraphe 4(1).

Refund of candidacy fee Remboursement des cautions

(2) Candidates who are elected to the position of chief or
the position of councillor by acclamation are, for the pur-
poses of section 11 of the Act, considered to have received
more than five percent of the total votes cast and are en-
titled to be refunded the candidacy fee.

(2) Les candidats qui sont élus aux postes de chef ou de
conseillers par acclamation sont réputés, pour l’applica-
tion de l’article 11 de la Loi, avoir recueilli plus de cinq
pour cent des suffrages et sont admissibles au rembour-
sement de la caution.

Return of candidacy fee Remise de la caution

(3) The electoral officer must return the candidacy fee to
candidates elected by acclamation as soon as feasible.

(3) Dès que possible, le président d’élection remet la cau-
tion aux candidats élus par acclamation.

Content of ballots Bulletin de vote

13 (1) As soon as feasible after the deadline set out in
subsection 9(1) expires, the electoral officer must prepare
ballots setting out

13 (1) Dès que possible après l’expiration du délai visé
au paragraphe 9(1), le président d’élection prépare les
bulletins de vote et indique sur ceux-ci :
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(a) the names of the candidates for chief in alphabeti-
cal order by surname; and

(b) the names of the candidates for councillor in al-
phabetical order by surname.

a) le nom des candidats au poste de chef, par ordre al-
phabétique de nom de famille;

b) le nom des candidats aux postes de conseillers, par
ordre alphabétique de nom de famille.

Additional distinguishing information Noms identiques

(2) If two or more candidates have the same name, the
electoral officer must add to the ballots any additional in-
formation that is necessary to distinguish between those
candidates.

(2) Si plus d’un candidat porte le même nom, il ajoute
aux bulletins de vote l’information supplémentaire néces-
saire pour distinguer ces candidats.

Notice of election Avis de scrutin

14 No later than 30 days before the day on which the
election is to be held, the electoral officer must post in at
least one conspicuous place on the reserve a notice that
sets out

(a) the date on which the election is to be held and the
location and hours of operation of each polling sta-
tion;

(b) the date on which any advance poll is to be held
and the location and hours of operation of each ad-
vance polling station;

(c) the date on which and the time and place at which
the counting of the votes is to take place;

(d) the number of positions to be filled;

(e) a statement that, if the elector wants to receive a
mail-in ballot, they must make a written request to the
electoral officer and provide the electoral officer with
proof of identity; and

(f) the electoral officer’s name, phone number, fax
number, postal address and email address.

14 Au plus tard le trentième jour avant l’élection, le pré-
sident d’élection affiche, à au moins un endroit bien en
vue dans la réserve, un avis de la tenue du scrutin qui
contient les renseignements suivants :

a) la date de l’élection, l’emplacement des bureaux de
vote et les heures d’ouverture de ceux-ci;

b) la date de la tenue du vote par anticipation, le cas
échéant, l’emplacement des bureaux de vote et les
heures d’ouverture de ceux-ci;

c) la date, l’heure et l’emplacement du dépouillement
des votes;

d) le nombre de postes à pourvoir;

e) une mention indiquant que pour recevoir un bulle-
tin de vote postal, l’électeur doit en faire la demande
écrite auprès du président d’élection et fournir une
preuve d’identité;

f) le nom, les numéros de téléphone et de télécopieur
et les adresses postale et électronique du président
d’élection.

Mail-in ballot Demande de bulletin de vote postal

15 An elector who wants to receive a mail-in ballot must
make a written request to the electoral officer that in-
cludes a copy of their proof of identity.

15 L’électeur qui désire obtenir un bulletin de vote pos-
tal présente au président d’élection une demande écrite
accompagnée de la copie d’une preuve d’identité.

Mail-in ballot package Trousse de vote postale

16 (1) No later than 30 days before the day on which the
election is to be held, the electoral officer must mail to
every elector who has made a written request a mail-in
ballot package consisting of

(a) a ballot, initialed on the back by the electoral offi-
cer or deputy electoral officer;

16 (1) Au plus tard le trentième jour avant l’élection, le
président d’élection envoie par la poste à l’électeur qui en
a fait la demande écrite une trousse comprenant les élé-
ments suivants :

a) un bulletin de vote portant au verso les initiales du
président d’élection ou du président d’élection adjoint;
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(b) an outer return envelope that is pre-addressed to
the electoral officer and, if the elector’s address is in
Canada, is postage-paid;

(c) an inner envelope marked “Ballot” for insertion of
the completed ballot;

(d) a voter declaration form;

(e) instructions regarding voting by mail-in ballot;

(f) the notice set out in section 14;

(g) a statement that the elector may vote in person at
a polling station on the day of the election, or at an ad-
vance polling station if applicable, in lieu of voting by
mail-in ballot, if

(i) they return the unused mail-in ballot to the elec-
toral officer or deputy electoral officer, or

(ii) they provide the electoral officer or deputy elec-
toral officer with a sworn affidavit stating that they
have lost their mail-in ballot; and

(h) a list of the names of any candidates who were
elected by acclamation.

b) une enveloppe-réponse adressée au président
d’élection et, si l’adresse de l’électeur se trouve au
Canada, affranchie;

c) une enveloppe intérieure portant la mention « bul-
letin de vote » dans laquelle doit être inséré le bulletin
de vote rempli;

d) un formulaire de déclaration d’identité;

e) les instructions relatives au vote par bulletin de
vote postal;

f) l’avis visé à l’article 14;

g) une mention indiquant que l’électeur peut, au lieu
de voter par bulletin de vote postal, voter en personne
à un bureau de vote le jour de l’élection ou à un bureau
de vote par anticipation, le cas échéant, dans les cas
suivants :

(i) il retourne son bulletin de vote postal inutilisé
au président d’élection ou au président d’élection
adjoint,

(ii) il fournit au président d’élection ou au pré-
sident d’élection adjoint une déclaration sous ser-
ment indiquant qu’il a perdu son bulletin de vote
postal;

h) le cas échéant, une liste mentionnant le nom des
candidats élus par acclamation.

Six or more days before election Délai de réception

(2) If an elector makes a written request for a mail-in
ballot six or more days before the day on which the elec-
tion is to be held, the electoral officer must mail, or deliv-
er at an agreed time and place, a mail-in ballot package
to the elector as soon as feasible after receipt of the re-
quest.

(2) Si l’électeur soumet une demande écrite de bulletin
de vote postal six jours ou plus avant la date de l’élection,
le président d’élection lui envoie la trousse par la poste
ou la lui remet à l’heure et au lieu convenus, et ce, dans
les plus brefs délais après la réception de la demande.

Voters list Registre

(3) The electoral officer must indicate on the voters list,
next to the name of each elector to whom a mail-in ballot
package was mailed or delivered, that a package has been
provided to that elector and keep a record of the date on
which, and the address to which, each package was
mailed or delivered.

(3) Le président d’élection note, en regard du nom de
l’électeur sur la liste des électeurs, qu’une trousse lui a
été envoyée par la poste ou remise et tient un registre de
l’adresse et de la date de l’envoi ou de la remise.

Mail-in ballot Vote par la poste

17 (1) An elector may vote by mail-in ballot by

(a) marking the ballot with a cross, check mark or
other mark that clearly indicates the elector’s choice,
but does not identify the elector, next to the name of
the candidates for whom they intend to vote;

17 (1) L’électeur qui vote par bulletin de vote postal :

a) marque son bulletin, en regard du nom des candi-
dats pour qui il souhaite voter, en apposant une croix,
un crochet ou toute autre marque qui indique claire-
ment son choix mais ne permet pas de l’identifier;
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(b) folding the ballot in a manner that conceals the
candidates’ names and any marks on the ballot with-
out hiding the initials on the back;

(c) placing the ballot in the inner envelope and sealing
that envelope;

(d) completing and signing the voter declaration
form;

(e) placing the inner envelope and the completed vot-
er declaration form in the outer envelope; and

(f) delivering or mailing the mail-in ballot package to
the electoral officer or deputy electoral officer before
the time at which the polls close.

b) plie le bulletin de manière à cacher le nom des can-
didats ainsi que toute marque sans toutefois cacher les
initiales qui figurent au verso;

c) insère le bulletin dans l’enveloppe intérieure et ca-
chette l’enveloppe;

d) remplit et signe le formulaire de déclaration
d’identité;

e) insère l’enveloppe intérieure et le formulaire de dé-
claration d’identité rempli dans l’enveloppe-réponse;

f) avant la fermeture du scrutin, remet la trousse ou
l’envoie par la poste au président d’élection ou au pré-
sident d’élection adjoint.

Assistance of another person Assistance

(2) If an elector is unable to vote in the manner set out in
subsection (1), the elector may enlist the assistance of an-
other person.

(2) L’électeur qui est incapable de voter de la manière
prévue au paragraphe (1) peut demander l’assistance
d’une personne.

Voided mail-in ballot Nullité du bulletin de vote

(3) A mail-in ballot is void if the mail-in ballot package is
not received by the electoral officer or deputy electoral
officer before the time at which the polls close.

(3) Le bulletin de vote postal est nul si le président
d’élection ou le président d’élection adjoint n’a pas reçu
la trousse avant la fermeture du scrutin.

Safekeeping of mail-in ballot Entreposage des trousses

(4) The electoral officer or deputy electoral officer must
ensure the safekeeping of the mail-in ballot packages un-
til they are opened in accordance with section 22.

(4) Le président d’élection ou le président d’élection ad-
joint veille à l’entreposage en lieu sûr des trousses jusqu’à
leur ouverture en application de l’article 22.

Advance poll Bureau de vote par anticipation

18 (1) The electoral officer may establish an advance
polling station at any location that the electoral officer
considers suitable and hold an advance poll for the peri-
od beginning on the tenth day and ending on the fifth day
before the day on which the election is to be held.

18 (1) Le président d’élection peut établir un bureau de
vote par anticipation à tout emplacement qu’il juge
convenable et tenir un vote par anticipation durant la pé-
riode commençant le 10e jour avant l’élection et se termi-
nant le 5e jour avant l’élection.

Procedures Tenue du vote par anticipation

(2) The procedures set out in sections 20 and 21 apply to
advance polling stations.

(2) La procédure prévue aux articles 20 et 21 s’applique à
tout bureau de vote par anticipation.

On close of advance polling station Sceau

(3) As soon as the advance polling station closes, the
electoral officer must seal the ballot box in a manner that
prevents it from being opened without breaking the seal,
place their initials on the seal, invite two witnesses to ini-
tial the seal, and ensure the safekeeping of the ballot box
until the counting of the votes following the close of the
polling stations on the day of the election.

(3) Dès la fermeture des bureaux de vote par anticipa-
tion, le président d’élection scelle la boîte de scrutin de
façon qu’il soit impossible de l’ouvrir sans en briser le
sceau, appose ses initiales sur le sceau et invite deux té-
moins à faire de même, et conserve la boîte en lieu sûr
jusqu’au dépouillement des votes après la fermeture des
bureaux de vote le jour de l’élection.
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Polling stations Bureau de vote

19 The electoral officer must establish at least one
polling station on the reserve on the day of the election
unless the electoral officer is unable to do so, in which
case the electoral officer must establish a polling station
as close to the reserve as possible.

19 Le président d’élection établit au moins un bureau de
vote dans la réserve le jour de l’élection et, s’il ne peut le
faire, met sur pied un bureau de vote le plus près possible
de la réserve.

Polling station materials Matériel nécessaire

20 (1) The electoral officer must, before the poll is open,
ensure that each polling station is equipped with ballot
boxes, ballots, materials for marking the ballots and any
other necessary materials for the conduct of the vote.

20 (1) Le président d’élection veille, avant l’ouverture
du scrutin, à ce que chaque bureau de vote soit muni de
boîtes de scrutin, de bulletins de vote, du matériel néces-
saire au marquage des bulletins et de tout autre acces-
soire nécessaire à la tenue du scrutin.

Compartments Isoloirs

(2) The electoral officer or deputy electoral officer must
provide a compartment at each polling station where the
electors can mark their ballots without being observed by
any other person.

(2) Le président d’élection ou le président d’élection ad-
joint aménage, à chaque bureau de vote, un isoloir où les
électeurs peuvent marquer leur bulletin de vote à l’abri
de tout regard.

Security Maintien de l’ordre

(3) The electoral officer or deputy electoral officer may
designate a person to maintain order at a polling station.

(3) Le président d’élection ou le président d’élection ad-
joint peut désigner une personne pour maintenir l’ordre
au bureau de vote.

Hours Heures d’ouverture

(4) Polling stations must be open from 9:00 a.m. to
8:00 p.m. on the day of the election.

(4) Le jour de l’élection, les bureaux de vote sont ouverts
de 9 h à 20 h.

Candidate’s representatives Représentants

(5) A candidate is entitled to two representatives in a
polling station.

(5) Chaque candidat a droit à deux représentants par bu-
reau de vote.

Sealed ballot box Préparation de la boîte de scrutin

(6) The electoral officer or deputy electoral officer must,
before the polling station is opened, open the ballot box,
call all persons present to witness that it is empty, seal
the box in a manner that prevents it from being opened
without breaking the seal and place it in a location that is
visible to the voters.

(6) Avant l’ouverture du scrutin, le président d’élection
ou le président d’élection adjoint ouvre la boîte de scrutin
et demande aux personnes présentes de constater qu’elle
est vide. Il scelle ensuite la boîte de façon qu’il soit im-
possible de l’ouvrir sans en briser le sceau et la dépose à
un endroit bien en vue des électeurs.

Seal Intégrité de la boîte de scrutin

(7) The seal of a ballot box must not be broken and the
ballot box must not be opened during the time that the
polling station is open.

(7) Le sceau doit demeurer intact et la boîte fermée pen-
dant toute la durée du scrutin.

Repeat of procedure Boîte de scrutin supplémentaire

(8) If another ballot box is required during the time that
the polling station is open, the electoral officer or deputy
electoral officer must repeat the procedure set out in sub-
section (6).

(8) Si une boîte de scrutin supplémentaire est nécessaire
pendant la tenue du scrutin, le président d’élection ou le
président d’élection adjoint répète les étapes énumérées
au paragraphe (6).
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Ballot Remise du bulletin de vote

21 (1) Subject to subsection (3), the electoral officer or
deputy electoral officer must provide a ballot on which
their initials have been placed to any person who has not
voted at an advance poll, who attends at a polling station
and whose name is set out in the voters list.

21 (1) Sous réserve du paragraphe (3), le président
d’élection ou le président d’élection adjoint remet un bul-
letin de vote sur lequel il a apposé ses initiales à toute
personne qui se présente au bureau de vote et dont le
nom est inscrit sur la liste des électeurs, sauf si elle a voté
par anticipation.

Marked voters list Marque de la liste des électeurs

(2) The electoral officer or deputy electoral officer must
place a mark on the voters list next to the name of each
elector who was given a ballot.

(2) Le président d’élection ou le président d’élection ad-
joint fait une marque sur la liste des électeurs en regard
du nom de chaque électeur à qui un bulletin de vote est
remis.

Mail-in ballot Renonciation au vote postal

(3) An elector who received a mail-in ballot package un-
der section 16 may obtain a ballot and vote in person at a
polling station if the elector

(a) returns the unused mail-in ballot to the electoral
officer or deputy electoral officer; or

(b) provides the electoral officer or deputy electoral
officer with a sworn affidavit stating that they have
lost their mail-in ballot.

(3) L’électeur qui a reçu la trousse de vote postale visée à
l’article 16 peut voter en personne à un bureau de vote
dans les cas suivants :

a) il retourne son bulletin de vote inutilisé au pré-
sident d’élection ou à son adjoint;

b) il fournit au président d’élection ou au président
d’élection adjoint une déclaration sous serment indi-
quant qu’il a perdu son bulletin de vote postal.

Procedure Marche à suivre

(4) After receiving a ballot, an elector must

(a) immediately proceed to the compartment provid-
ed for marking ballots;

(b) mark the ballot with a cross, check mark or other
mark that clearly indicates the elector’s choice, but
does not identify the elector, next to the name of the
candidates for whom they intend to vote;

(c) fold the ballot in a manner that conceals the candi-
dates’ names and any marks on the ballot without hid-
ing the initials on the back; and

(d) give the ballot to the electoral officer or deputy
electoral officer.

(4) Après avoir reçu un bulletin de vote, l’électeur :

a) se rend immédiatement à l’isoloir aménagé pour le
marquage des bulletins de vote;

b) marque son bulletin, en regard du nom des candi-
dats pour qui il souhaite voter, en apposant une croix,
un crochet ou toute autre marque qui indique claire-
ment son choix mais ne permet pas de l’identifier;

c) plie le bulletin de manière à cacher le nom des can-
didats ainsi que toute marque sans toutefois cacher les
initiales qui figurent au verso;

d) remet le bulletin au président d’élection ou au pré-
sident d’élection adjoint.

Ballot box Vérification

(5) The electoral officer or deputy electoral officer must,
without unfolding the ballot, verify the initials placed on
it and return the ballot to the elector to deposit in the
ballot box or, at the elector’s request, deposit it in the
ballot box.

(5) Le président d’élection ou le président d’élection ad-
joint vérifie, sans déplier le bulletin de vote, les initiales
qui y sont inscrites et le remet à l’électeur pour qu’il le
dépose dans la boîte de scrutin ou, à la demande de
l’électeur, le dépose dans la boîte de scrutin.

Privacy Confidentialité de l’isoloir

(6) Subject to subsection (7), while an elector is in the
compartment provided for marking ballots, no other

(6) Sous réserve du paragraphe (7), lorsqu’un électeur
est dans l’isoloir pour marquer son bulletin de vote,
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person is allowed to be in the compartment or be in a po-
sition to see the manner in which the elector marks their
ballot.

aucune autre personne n’y est admise ou ne peut être
placée de manière à voir l’électeur marquer son bulletin
de vote.

Assistance Assistance

(7) At the request of any elector who is unable to vote in
the manner set out in subsection (4), the electoral officer
or deputy electoral deputy must, in the presence of a wit-
ness that the elector has selected, assist that elector by
marking their ballot in the manner directed by the elec-
tor and return the ballot to the elector to deposit in the
ballot box or, at the elector’s request, deposit it in the
ballot box.

(7) À la demande de l’électeur qui est incapable de voter
de la manière prévue au paragraphe (4), le président
d’élection ou le président d’élection adjoint rempli, en
présence d’un témoin choisi par l’électeur, le bulletin de
vote de l’électeur selon ses instructions et le remet à
l’électeur pour qu’il le dépose dans la boîte de scrutin ou,
à la demande de l’électeur, le dépose dans la boîte de
scrutin.

Note on voters list Inscription du vote avec assistance

(8) The electoral officer or deputy electoral officer must
make a note on the voters list next to the elector’s name
to indicate that the ballot was marked by the electoral of-
ficer or deputy electoral officer at the elector’s request.

(8) Le président d’élection ou le président d’élection ad-
joint inscrit sur la liste des électeurs en regard du nom de
l’électeur qu’il a rempli le bulletin de vote à sa demande.

Spoiled ballot Remplacement du bulletin de vote

(9) An elector who has inadvertently made their ballot
unusable may return it to the electoral officer or deputy
electoral officer and is, on one occasion, entitled to ob-
tain another ballot, and the electoral officer or deputy
electoral officer must write the word “cancelled” on the
spoiled ballot and preserve it.

(9) Tout électeur qui, par inadvertance, a rendu son bul-
letin de vote inutilisable est autorisé, une seule fois, à ob-
tenir un autre bulletin en remettant celui qui est inutili-
sable au président d’élection ou au président d’élection
adjoint, qui y inscrit le mot « annulé » et le conserve.

Forfeiture Perte du droit de vote

(10) Any person who has received a ballot and who de-
clines to vote or who leaves the polling station without
voting forfeits their right to vote at the election.

(10) Tout électeur qui, ayant reçu un bulletin de vote, re-
fuse de voter ou quitte le bureau de vote sans voter perd
son droit de vote.

Voters list Inscription de la perte du droit de vote

(11) In the case of a person who forfeits their right to
vote, the electoral officer or deputy electoral officer must
make a note on the voters list next to that person’s name
to indicate that the person received a ballot and declined
to vote and, if possible, write the word “declined” on the
back of the ballot and preserve it.

(11) Le président d’élection ou le président d’élection
adjoint inscrit sur la liste des électeurs, en regard du nom
de la personne qui a perdu son droit de vote, que cette
dernière a reçu un bulletin de vote et a refusé de voter et,
si possible, il inscrit au verso du bulletin la mention « re-
fus » et le conserve.

Entitlement to vote before closure Durée du droit de vote

(12) Every elector who is inside the polling station at the
time fixed for closing the poll is entitled to vote before
the poll is to be closed.

(12) Tout électeur qui se trouve à l’intérieur du bureau
de vote à l’heure fixée pour la clôture du scrutin est auto-
risé à voter avant la fermeture du scrutin.

Rejection or acceptance of mail-in ballot Dépouillement

22 At the time and on the date set for the counting of the
votes in the notice referred to in section 14, the electoral
officer or deputy electoral officer must, in the presence of
everyone present, open each envelope containing a mail-
in ballot that was received before the close of the polls
and, without unfolding the ballot,

22 À la date et à l’heure établies dans l’avis visé à l’ar-
ticle 14 pour le dépouillement du scrutin, le président
d’élection ou le président d’élection adjoint ouvre, en
présence de toute personne se trouvant sur les lieux,
chaque enveloppe contenant un bulletin de vote postal
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(a) reject the ballot if

(i) it is not accompanied by a voter declaration
form or the voter declaration form is not signed or
witnessed,

(ii) the name of the elector set out in the voter dec-
laration form is not on the voters list, or

(iii) the voters list shows that the elector has al-
ready voted; or

(b) place a mark on the voters list next to the elector’s
name that is set out in the voter declaration form and
deposit the ballot in a ballot box.

reçue avant la fermeture du scrutin et, sans déplier le
bulletin de vote postal qu’elles contiennent :

a) soit rejette le bulletin si :

(i) aucun formulaire de déclaration d’identité ne
l’accompagne ou si celui-ci n’est pas signé par
l’électeur ou un témoin,

(ii) le nom figurant sur le formulaire de déclaration
d’identité ne paraît pas sur la liste des électeurs,

(iii) la liste des électeurs indique que l’électeur a
déjà voté;

b) soit fait une marque sur la liste des électeurs en re-
gard du nom de l’électeur visé par le formulaire de dé-
claration d’identité et dépose le bulletin de vote postal
dans une boîte de scrutin.

Ballots Dépouillement des bulletins de vote postaux

23 After all mail-in ballots have been deposited in a bal-
lot box, the electoral officer or deputy electoral officer
must, in the presence of everyone present, open all ballot
boxes and

(a) examine the ballots and reject any ballots

(i) that do not contain the electoral officer’s or
deputy electoral officer’s initials, or

(ii) on which any marks appear that would identify
the voter;

(b) declare any portion of a ballot on which votes have
been given for more candidates than are to be elected
to an office as void with respect to the candidates for
that office;

(c) take note of any objection made by any candidate
or their representative to any ballot found in the ballot
box and decide any question arising out of the objec-
tion;

(d) number any objection and place a corresponding
number on the back of the ballot with their initials and
the word “allowed” or “disallowed”, as the case may
be;

(e) from the ballots that are not rejected and from the
portions of ballots that are not void, count the votes
given for each candidate who has not withdrawn be-
fore the close of the polls; and

(f) prepare and sign a statement of the number of
votes for each candidate, the number of ballots that

23 Après avoir déposé les bulletins de vote postaux dans
la boîte de scrutin, le président d’élection ou le président
d’élection adjoint ouvre les boîtes de scrutin en présence
de toute personne se trouvant sur les lieux et :

a) examine chaque bulletin de vote et rejette ceux sur
lesquels :

(i) les initiales du président d’élection ou du pré-
sident d’élection adjoint ne sont pas apposées,

(ii) figure une indication permettant d’identifier
l’électeur;

b) déclare invalide la partie du bulletin de vote sur la-
quelle des votes ont été enregistrés pour plus de candi-
dats qu’il n’y en a à élire;

c) note les objections, formulées par un candidat ou
son représentant, à tout bulletin de vote trouvé dans la
boîte de scrutin et décide de toute question soulevée
par ces objections;

d) numérote les objections et inscrit le numéro cor-
respondant au dos du bulletin de vote pertinent ainsi
que le mot « admise » ou « rejetée », selon le cas, ac-
compagné de ses initiales;

e) compte, en excluant les bulletins de vote rejetés et
toute partie de tout bulletin de vote déclarée invalide,
les votes déposés en faveur de chaque candidat qui ne
s’est pas retiré avant la fermeture du scrutin;

f) prépare et signe un relevé du nombre de voix en fa-
veur de chaque candidat et du nombre de bulletins de
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are rejected and the number of ballots that have a por-
tion declared void.

vote rejetés et du nombre de bulletins de vote
contenant une partie déclarée invalide.

Declaration Élection des candidats

24 (1) Subject to subsection (2), after the completion of
the counting of the votes, the electoral officer must, in
the presence of everyone present, declare to be elected
the candidates having the highest number of votes.

24 (1) Sous réserve du paragraphe (2), après le dé-
pouillement du scrutin, le président d’élection, en pré-
sence des personnes se trouvant sur les lieux, déclare élus
les candidats ayant obtenu le plus grand nombre de voix.

Five or fewer votes Majorité inférieure à cinq

(2) If the difference between the number of votes of a
candidate with the highest number of votes — who would
otherwise be declared elected — and another candidate
for the same position is five or fewer, the electoral officer
must establish a date, time and place for a recount of the
votes cast for those candidates and announce that date,
time and place in the presence of everyone present.

(2) Si la différence entre le nombre de voix en faveur de
tout candidat qui devrait être élu parce qu’il a obtenu le
plus grand nombre de voix et un autre candidat est de
cinq ou moins, le président d’élection fixe une date, une
heure et un lieu de recomptage des voix en faveur de ces
candidats et en fait l’annonce en présence de toute per-
sonne se trouvant sur les lieux.

Time of recount Recomptage

(3) A recount must commence within 24 hours after the
announcement by the electoral officer that a recount is
necessary.

(3) Le recomptage a lieu au plus tard dans les vingt-
quatre heures qui suivent l’annonce du président d’élec-
tion.

Handling of ballots Conservation pendant le recomptage

(4) If the recount is not to be conducted immediately af-
ter the counting of the votes, the electoral officer must

(a) deposit all ballots in envelopes and seal them in a
manner that prevents them from being opened with-
out breaking the seal;

(b) place their initials on the seal and have any two
people present do the same;

(c) deposit the sealed envelopes into a ballot box and
seal that box in a manner that prevents it from being
opened without breaking the seal; and

(d) ensure the safekeeping of the sealed ballot box un-
til the time established for a recount.

(4) Si le recomptage n’a pas lieu immédiatement après le
dépouillement du scrutin, le président d’élection, à la
fois :

a) place tous les bulletins de vote dans des enveloppes
qu’il scelle de façon qu’il soit impossible de l’ouvrir
sans en briser le sceau;

b) appose ses initiales sur le sceau et veille à ce que
deux personnes présentes sur les lieux fassent de
même;

c) dépose les enveloppes scellées dans la boîte de
scrutin qu’il scelle de façon qu’il soit impossible de
l’ouvrir sans en briser le sceau;

d) veille à ce que la boîte de scrutin scellée soit gardée
en lieu sûr jusqu’au recomptage.

Recount Dépouillement au recomptage

(5) On the date and at the time and place established for
a recount, the electoral officer must open the sealed bal-
lot box and the sealed envelopes in the presence of every-
one present and conduct a recount.

(5) Aux date, heure et lieu établis pour le recomptage, le
président d’élection ouvre, en présence de toute personne
se trouvant sur les lieux, la boîte de scrutin scellée puis
les enveloppes scellées et tient le recomptage.

Declaration Élections suivant le recomptage

(6) After the completion of the recount, the electoral offi-
cer must, in the presence of everyone present, declare to
be elected the candidates having the highest number of
votes and, in the case where a draw has been held in

(6) Après avoir tenu le recomptage, le président d’élec-
tion déclare élus, en présence de toute personne se trou-
vant sur les lieux, les candidats ayant obtenu le plus
grand nombre de voix et dans le cas où un tirage a lieu en
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accordance with section 24 of the Act, any candidate who
has won the draw.

application de l’article 24 de la Loi, tout candidat ayant
gagné le tirage au sort.

Statement Résultats

(7) Within four days after completion of the counting of
the votes or, if there has been a recount, within four days
after the recount, the electoral officer must

(a) sign and post, in a conspicuous place on the re-
serve, a statement indicating the number of votes cast
for each candidate and the names of the elected candi-
dates; and

(b) send a copy of the statement to the Department.

(7) Dans les quatre jours suivant le dépouillement du
scrutin ou le recomptage, le président d’élection :

a) affiche, à un endroit bien en vue dans la réserve, un
relevé signé par lui indiquant le nombre de voix expri-
mées en faveur de chaque candidat et le nom de
chaque candidat élu;

b) envoie une copie du relevé au ministère.

Disposal of Ballots and Election
Documents

Destruction des bulletins de
vote et des documents
électoraux

Retention of documents Période de conservation

25 (1) The electoral officer must deposit all ballots in
envelopes, seal them and ensure their safekeeping along
with other election documents, for a period of 120 days
following the election.

25 (1) Le président d’élection insère les bulletins de
vote dans des enveloppes, scelle ces enveloppes et veille à
ce qu’elles soient gardées, avec les autres documents liés
à l’élection, en lieu sûr pour une période de cent vingt
jours après le jour de l’élection.

Destruction of documents Destruction

(2) At the end of the period set out in subsection (1), the
electoral officer must destroy the ballots and election
documents, unless they are served, in accordance with
section 34 of the Act, with an application to contest the
election.

(2) À moins qu’une requête en contestation ne lui ait été
signifiée en application de l’article 34 de la Loi, le pré-
sident d’élection détruit les bulletins de vote et les docu-
ments à la fin de la période établie au paragraphe (1).

Candidacy Fee Cautions

Return of candidacy fee Remise des cautions

26 Within 30 days of the day on which the electoral offi-
cer declared the results of the election, the electoral offi-
cer must

(a) refund the candidacy fee to every candidate who
received more than five percent of the total votes cast;
and

(b) remit to the First Nation the candidacy fees of all
candidates who received five percent or less of the to-
tal votes cast.

26 Dans les trente jours suivant la date à laquelle les ré-
sultats de l’élection sont annoncés, le président d’élection
remet :

a) à chaque candidat ayant recueilli plus de cinq pour
cent des suffrages, la caution qu’il a versée;

b) à la première nation, les cautions de tous les candi-
dats qui n’ont pas recueilli plus de cinq pour cent des
suffrages.
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